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CPSA - AFFILIATION TO THE LABOUR PARTY

This note considers the options which are available to the
Government as a response to the CPSA's decision to hold a ballot

for affiliation to the Labour Party.

Background

2 CPSA members have voted to establish a political fund - a
prerequisite to making payments to a political party - which the
union hopes will be effective from 1 January 1988. However, the
union has yet to sort out check-off arrangements with the Treasury
and will run into difficulties if it fails to give us an
undertaking (the same as that obtained from the IRSF) that the
political fund levies will not be used for party political
purposes. The ballot for Labour Party affiliation is expected to

be in March or April 1988.

s In 1983, the CPSA membership voted by 8 to 1 against
affiliation, and other union lecaders as well as the CPSA's General
Secretary expect a similar result in 1988. But the continuing poor
'state of industrial relations in recent years, made worse by the
unions' recent defeat in the 1987 pay dispute, cannot be ignored.
In the current soured atmosphere, any Government campaign against
political affiliation, particularly if it coincided with a low pay
offer next Spring, might persuade the majority, at least in a small
turnout, to vote for affiliation. Moreover, the actions of the
Militant dominated NEC of the CPSA appcar to be deliberately
provocative and designed to worsen Civil Service industrial

relations for their own ends.
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4. The CPSA‘rep£esent junior administrative staff, typists and
secretaries'Who have little say in policy matters. To that extent
it could be éréued.that political affiliation would make little,
if any, différence to the relationship with the employer since many
CPSA activists are already involved in the Labour movement.
Moreover, there is ﬁo Sign £hat other Civil Service unions are
interested in affiliation, and it is debatable whether affiliation
by the CPSA, with its Militant Tendency dominated national
executive, would be welcomed by the Labour Party or, at least, its
leadership, which might find the union's policies an embarrassment.
There is, however, a strong case for the preservation of the
political neutrality and integrity of the Civil Service. Whether
a bipartisan approach to such matters is feasible either before
or after the ballot is for consideration; it may be possible to
induce the opposition parties to acknowledge the necessity for a
non-political Civil Service at all levels. Such an acknowledgement
would make it easier, for example, to introduce legislation at a

later date should that prove necessary.

Options
5. The options should be seen against this background. The only

sure ways of stopping affiliation are:

(a) taking immediate action to forestall a "yes" vote,
which would be highly controversial and politically

sensitive; or

(b) announcing that such action will be taken if the

membership vote for affiliation and being prepared to

do so in that event.

A wholly different option is:

{c) keeping a low profile pending the ballot in

anticipation of a re-run of 1983 while preparing one or

more contingency moves.
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The options er_actidn appear to be:

-

(1) Leéislation to nullify the effect of reaffiliation.
There are two broad routes: First, as in the 1927 Trades
Disputes and Trade Unions Act, it could be made a
condition that civil servants could not belong to a union
which had political funds or was affiliated to a
political party. Secondly, impose a duty on trade unions
generally not to have political objects and/or not to
affiliate. If possible it would be desirable to
differentiate between general unions with industrial
civil servants amongst their members which for years have
been affiliated to the Labour Party, and those unions
who have in membership non-industrial civil servants.
It should be possible to impose such a duty on unions
which had some or only civil servants in membership.

(Annex A discusses these problems in more detail).

Comment:

This option might be effected through a separate section in the
forthcoming Employment Bill or through a separate Bill. i A
thought 1likely that the former would require incorporation at the
outset rather than as an amendment (assuming that the timing of
the ballot coincided with the committee stage of the Bill) because
of problems of the Bill's scope; confirmation will depend on the
advice of DE lawyers and Parliamentary Counsel). The legislation
would be highly contentious politically and might well be in breach
of the international law obligation of the UK under the ECHR and/

or the ILO conventions. The approach aimed at individuals would

be broadly comparable to that adopted over the GCHQ ban with its
connotations of human rights and individual freedom. It would be
difficult if not impossible to police in the event of widespread
disobedience by individual civil servants. Legislation aimed at
unions might be less contentious but where the principles of modern
industrial relations legislation are followed - ic resting on the
commitment efforts would prove difficult to enforce in practice.
There are clearly disadvantages in tabling legislation before the

ballot which, in the event, may not be needed.
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(1i) 'thé 'suspension of national and departmental

recognition, exclusion of CPSA representatives from all

Whitley machinery and hence cessation of all facilities.
Comment:
This would not require 1legislation although that is a possible
alternative since, subject to legal advice, there might be risks
of legal challenge both under domestic and international law which,
together with some of the management problems, are considered in
Annex B. This step would mean the loss of negotiating rights for

some 200,000 civil servants and the implications for Civil Service

industrial relations would be very considerable; other Civil
Service unions might become involved. It would be politically
controversial and raise faint echoes of GCHQ. It would also be

legitimate grounds for a trade dispute and probably would be
exploited as such. On the other hand, such a step would not be
irrevocable and the remedy would lie in the hands of the union
members who could vote for disaffiliation. It would also deal with

the growing McCreadie/Militant Tendency problem.

(iii) WwWithdrawl of the check-off facility, either for
the political levy or possibly for the entire union

subscription.

Comment :

The CPSA (both moderates and Militants) are seeking alternatives
.to the check-off system to make them independent of the employer.
The threat, which woﬁld need to be backed by another amendment to
the Civil Service Code, would not dissuade the Militants, nor would
it necessarily have much impact on the outcome of the ballot. But
the Government could hardly acquiesce in- collecting subscriptions

for a purpose to which it has long made its opposition known.
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(iv) other possibilities include

-

(a) withdrawal of facilities under the National
Facilities Agreement (NFA). i

Comment:
This is a National Whitley Agreement made with the CCSU and not

just the CPSA. Breaking the Agreement (unless the full 12 months
notice were given) would affect all Civil Services unions. The
threat of this would mean little to the membership and would be
unlikely to influence the vote. It is a possible means of

retaliation after the ballot.

(b) persuading the Council of Civil Service
Unions to drum up sufficient support from
its constituent members to put pressure on

the CPSA.

Comment:
It is unlikely that the Militants would be willing to accept

advice, even if the other union leaders were willing to give this.

Conclusion
61 Given the present state of industrial relations, we believe

that while Ministers may well wish Lo make their general attitude
to political affiliation clear, any advance warning or specific
actions which might be taken, could well be counter-productive.
Oour preferred option, therefore, is that in paragraph 5(c) - keep
a low profile - since there are reasonably good grounds for
expecting that the CPSA membership will reject the notion of party
affiliation. In the meantime, contingency arrangements should
include, at a minimum, draft changes in the Civil Service Code to
ensure that check-off cannot be used to pay political levies to

parties.
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¥ If Ministérs wish to proceed with more far-reaching measures

either immediately or as contingencies, the only effective options
are legislation or withdrawal of recognition (5(i) and S(ii)).
Action, pre-emptive or otherwise, which appears to affect the
freedom of the individual civil servant, will be politically

controversial, affect adversely industrial relations in the Civil

Service and may be open to successful legal challenge - if notl here
then in an international forum. Action against the unions will
also be almost as contentious. In particular, both may impinge

on our international obligations under the ECHR and ILO, although
we believe - subject to legal advice - these problems may be
capable of being overcome. Legislation will affect all Civil
Service unions, and while it may be legally the safer path of the
two, would very much echo the GCHQ affair. It is almost certain
to require a separate Bill unless the Government were willing to
insert a special section in the new Employment Bill at the outset.
This would unbalance it politically and would entail a great deal
of controversy which would be unnecessary should the CPSA members
reject the notion of affiliation. A decision will be needed
urgently since time is now very short if colleagues' agreement 1is
to be obtained and instructions given to the Parliamentary

draftsmen before the Bill is tabled next month.

81 Withdrawing recognition has very great management difficulties
and legal uncertainties, although there are precedents in both the
private and public sectors. This is a course which is preferred
“by officials in the Department of Employment who believe that it
will be somewhat 1less controversial and politically messy than
legislation, but we suspect that many departments would regard this
course as objectionable, leaving as it would, somc 200,000 sLaff
without representation. It would mean, however, that we were
taking action against the specific union in question and not all

non-industrial Civil Service unions.
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Rgpmmendation:

9. If Ministgrs agree, we recommend that no action should be
taken immédia£ely over the question of the CPSA's affiliation to
the Labour Party and that we should await the outcome of the

Bailroth However, officials should prepare for the withdrawal of
check-off. Should Ministers agree that, the difficulties
notwithstanding, more fundamental solutions are needed, an urgent
approach to the Employment Secretary will be necessary if the new
Employment Bill is to be used as a vehicle. If further work on
a contingency basis only is required, then the timing difficulty
does not arise assuming Ministers would be content either to have
their own Treasury Bill later - assuming this can be slipped into
the legislative programme - or wish to consider further the

implications of withdrawing recognition.

D A TRUMAN



«

“003.3537 CONF1IDENT1IAL AND
MANAGEMENT IN CONFIDENCE

‘ ANNEX A

LEGISLATION .°

There appear to be two main options if legislation were invoked
as a counter to affiliation. But even if primaf& legislation were
used, it should be borne in mind that, whilst»such legislation
might meet domestic law difficulties, there are international law

considerations which need to be analysed carefully.

2:e First, a sanction could be applied against the individual

civil servant, whereby it would be an offence to belong to any

trade union affiliated to a political party. The enactment, or
clear threat, of such a provision might have the desired effect
of preventing any decision to affiliate by wunions subject to
democratic control; and the possibility of large-scale defection
could help deter union leaders who might otherwise be tempted to
ignore their members' views. On the other hand, there could be
no guarantee of anything approaching total compliance, and it is
difficult to see how the measure could be enforced in the face
of defiance by any significant number of civil servants. Further,
so draconian a measure would be difficult to defend both

domestically and internationally (echoes of GCHQ).

3. Alternatively, 1less drastic sanctions could be directed at

the individual by way of non-penal legislation, eg:-

(1) the imposition on civil servants of an express
contractural s=dutys: not to belong to . politicalidy

affiliated unions;

(ii) the promulgation of less favourable conditions

of service for civil servants belonging to politically

affiliated unions.

Options (i) and (ii) both offer the further alternatives of civil

suit and disciplinary action. In practice the consequence could

be to prevent or reverse union decisions to affiliate, leaving

individual rights untrammelled. However, the impact would be

unpredictable, and would depend not only on the reaction of
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individual staff but also on the extent to which their unions

reflected their‘wiéhes. Civil suit could, for determined martyrs,

lead through contempt of court to gaol; the ultimate disciplinary

sanction would be dismissal. The prospect, even theoretical, of
dismissals for belonging to politically affiliated unions could
lead to political and, industrial reactions, possibly on an even

greater scale than was the case with the GCHQ union ban.

4, The second main option would be to require unions with civil
servants in membership not to affiliate to a political party. In
order to be fully effective this measure would have to cover any
union having civil servants in membership. However, it would be
desirable to distinguish between industrial and non-industrial
civil servants to avoid bringing into the scope of the
legislation, such general unions as TGWU and AEW which have long
been affiliated to the Labour Party. In order to comply, these
bodies would be obliged either to disaffiliate or to expel their
civil servant members. It must be anticipated that some, if not

all, would attempt to resist.

53 Possible sanctions for affiliation in defiance of a statutory
ban range from criminal penalties to withdrawal of privileges.
It would be possible to make the union criminally liable and to
expose its funds to fines. Alternatively, immunity from actions
in tort could be made conditional upon compliance with a ban on
affiliation. This would have a number of disadvantages: in the
absence' ; of. torktious. - activity, s oxr ‘litigation' relating . to ity
defiance of the ban could continue indefinitely; actions in tort
based on industrial action in the Civil Service present certain
‘difficulties, notably with respect to proof of financial loss or
damage; and the remedy would be remote from the wrong. The
sanction would be more effective, at least for non-Civil Service
unions, assuming these were caught by the 1legislation, if it
extended to tort actions arising in any part of the union's
activity, not simply the Civil Service, but this would reinforce

the objection of remoteness. A further alternative would be to

provide by statute for the withdrawal of certain advantages

associated with 1listing or a certificate of independence for
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unions which defied .a ban on affiliation; this might extend to
a statutory withdfawal of recognition. Certain sanctions of this

kind, however, could be applied without statutory backing - see

Annex B. .

-~
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"' , ANNEX B

¢

WITHDRAWAL OF RECOGNITION

Since the statutory right to recognition was ~abolished by the
‘Employment‘ Act 1980, recognition of a trade union has been at
management d{scretion. The CPSA continues to meet the criteria
on which, traditionalfy, recognition has been granted to Civil

Service unions.

25 The question of the nature and scope of the recognition
accorded to the CPSA is being considered further. However, it is
clear that there are agreements which accord recognition to the
CPSA on specific issues (eg the CO/DP agreement). To the extent
that agreements, express or implied, are collective agreements,
they are not enforceable as a matter of contract unless Section 18
of the TULRA applies. Strictly speaking, therefore, the Government
may withdraw recognition at its own discretion. But the gquestion
remains subject to further advice from the lawyers. Subject to
that advice, the possibility of legal challenge would appear to

be limited primarily to the following areas:

A. Individual rights

(i) Individuals may have enforceable contractural
rights, - -but “this Uis a . matter cwhich “needs. further
consideration. An example might ?e as follows: given

the fact that the letter of appointment sent to all new
recruits states that "staff are strongly encouraged to
join the appropriate trade union"; this clause might
be interpreted as providing a contractural BrLght: v te

belong to a recognised trade union;

(ii) if, in consequence of the Bruce case, the legal
position is that there is no contract of employment, the
decision unilaterally to withdraw recognition might,
nonetheless, constitute an abuse of power if withdrawal

amounted to a breach of contract and was un! fair;
-
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(iii) wighdraWal' of recognition might amount to a
withdréwal of a benefit or advantage in Ehe GCHQ Case
sense. If'Withdrawal was effected without consultation,
this might amount to a denial of individualsi legitimate

expectation rights,and thus be judicially reviewable;

(iv) 4if the decision to withdraw were irrational, the

decision might be judicially reviewable;

(v) withdrawal might constitute an indirect breach of
Article 11 of the ECHR. But the public administration

exception in Article 11.2 might avail the Government;

(vi) Article 2 of the ILO Convention (No.87) might be

infringed by a withdrawal of recognition.

B.  Union rights

{i2) A union from whom recognition was withdrawn might
seek to argue in the courts that it had a right (eg by
dint of custom and practice) to be consulted on
withdrawal and/or that the Government's decision to
withdraw had been taken on irrational or improper

grounds;

(ii) there would also be the possibility of an

infringement of rights under the ILO.

35 Notwithstanding the above, -‘which  principally concerns a
decision to withdraw recognition, it may be that the threat of
de-recognition could not be successfully challenged in domestic
law, though - as already noted - this is an area on which further
legal advice must be sought. But it would almost certainly ne
necessary to consult the union before the decision were taken, and
any threat to withdraw must make clear that the Government would
not approach the consultation process with a fixed view and a
closed mind. Prior announcement that recognition would be

withdrawn would aim to dissuade CPSA members from voting in favour
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of affiliatiéq. But .such warning might prove counter-productive,
and the alterﬁativé Qould be to await developments and then, if
necessary, announce that subject to appropriate~consultation with
.the CPSA it was the intention to withdraw or suspend recognition.
De-recognition would place the burden of decis}on on the CPSA
membership. It would .always be possible for the members, if at
first they ignored the Government's warning, subsequently to vote
for withdrawal of affiliation and thus free the way for  renewal

of recognition.

4. Withdrawal of recognition would have managerial implications.
Management would be required, in order to avoid legal challenge,
to open channels for consultation with staff affected if it were
proposed to make changes to their terms and conditions of
employment. In theory, the facility for staff to make individual
representations already exists; in practice, unions act as filters
for. staff grievances and views, and the prospect of management
recéiving a host of individual representation is daunting, if
perhaps unlikely. Departments might find it very difficult, though
not necessarily impossible, to conduct most business on such a
basis. It might be for consideration whether other unions might

be recognised as representing erstwhile CPSA members.

5z The political consequences may be considerable. In
particular, as with the legislative option, the spectre of GCHQ
“would fabe raised - with accusations that the Government  was
interfering in the internal democratic affairs of trade unions.
But equally, the act of affiliation might suggest an attempt to
use the industrial relations “forum . for mounting

politically-inspired opposition to the Government's policies.
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4\/?'3(\{ Mr Truman's detailed submission below discusses the options open to the
Government faced with the CPSAs stated intention to seek a ballot on

a proposal that they should affiliate to the Labour Party.

2. This is a nasty one, and I hope you will be able to find time to
discuss it with us. There is also a certain degree of urgency in it,
in that if Ministers want to go for Option (a) in Mr Truman's paragraph
5 (taking immediate action to negate the effect of a possible "Yes" vote)
then virtually the only effective route is legislation and a suitable
vehicle for this would be in Mr Fowler's forthcoming Employment Bill,
which the Department of Employment hope to put to bed very shortly now.

3. All the options are very difficult. Doing nothing (Mr Truman's
Option (c)) is tempting, given the difficulties of the alternatives and
given also the view which is widely held, but which is not cast iron,
that left alone the proposal will probably be defeated on ballot. But
it does not seem to me that Ministers will find it tolerable Jjust to
watch this happen, not Jjust because it might go wrong but also because
there is a point of principle here which should not be left tec the vagaries

of a ballot (especially one run under the less than Queensbury rules
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‘ which the CPSA tend to adopt). Doing nothing would also sit uneasily
with the last sentence of the statement you made to the House in February
1986, copy attached, to the effect that "..... political affiliation
«ee. would run wholly counter to this need for political neutrality".
So while it is certainly an option from many points of view, I do not
think I would go along with the recommendation that we should await the
outcome of a ballot, unless the objections to other courses make this

inevitable.

by e alternatives, as set out, are to take immediate action to negate
the effect of such a ballot, or to announce that appropriate action will
be taken if the membership do vote for affiliation. Again I do not
much like the second; it could turn effectively into asking CPSA members
to choose between their (Militant) leaders and the Government, and also
seems a bit weak in that if Ministers feel strongly on this issue - and
I am sure they are right so to do - we might as well take the appropriate

steps upfront to make clear this stand.

5. ©So one is forced to the conclusion that from these points of view
the best option would be to take action upfront. And if one is going
to do this, I think that legislation is the only effcctive course. The
other suggestions that are made such as the suspension of national and
Departmental recognition, the withdrawal of the check-off facility, the
withdrawal of facilities generally, and persuading other Civil Service
unions to put pressure on the CPSA to draw back, all seem to me to be
less good, for various reasons. Annex A to Mr Truman's note discusses
the legislative route, and sets out clearly the very real difficulties
which would have to be analysed further. Essentially the choice is
between 1legislating against individual civil servants or legislating
against the organisation, and surely we would have to go for the second
case, perhaps by simply making it clear that a Civil Service union (as
defined, and that may not be too easy) would if it affiliated to any
political party (again, as defined, and again this may not be too eésy)
would find itself deprived of its privileges and immunities under trade

union legislation generally. This would be difficult and pretty dramatic,



but I do not think Parliament and the public, énd indeed Civil Service
trade unionists generally, would be surprised and the fact that the issue
patently arises because of the emergence and activities of Militant is
in this context only helpful.

6. I should emphasise again - unnecessarily - that the Ilegislation
route would not be an easy one. The Department of Employment are, I
gather, deeply unhappy with the idea, especially if their forthcoming
Bill is to be used. There would be a lot of difficulty with Mr Fowler,
at least if he listens to his officials. But as I say this option must,

it seems to me, be seriously considered.

T. As I say you may wish to discuss this with us. An early next step
must be a letter from you to Mr Fowler, copied to appropriate Ministers,
(including the Prime Minister) setting out your views. I understand
the Prime Minister is very much aware of the activities of Militant and
the CPSA, and like the rest of us is not a bit happy; and she may well
want to discuss it with you and others. A slightly further out
possibility - as Mr Truman suggests - might be for Ministers on the
political net to try to put together a bipartisan approach to this problem;
with Labour leaders apparently keen to eradicate Militant from their
supporters, the Opposition might not be averse to Jjoining the Government
in helping to bar the door to this new group of volunteers - though 1
can see that politically this points both ways.

<6
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Minister of State (Treasury) statemen

.
. . -

+ to the House on Friday 7 February 1986

-

The Minister of State, Treasury (Mr. Peter
Brooke): 1 bave bsen asked 1o make 2 swatement
concerning the position Of non-industrial Civi Service
—d= unions and tesir possible esiadlisament of politcal
funds.

Political funds ars unnecsssary unless the Civil Service
4= pnions ars Proposing 10 parlicipals in pammy poliuzal
z-nvitiss or 10 czoDpaign for or 2galnst poiitcal paruss of
-andicaies. Proviced this is pot Lne m2in purposs of their
c2mpaign material or 2cOvides, tbey remain fres, like
cmer mads unions, to spend morey from their e=peral
#nds 1o promots and to &=iznd their m2mosrs’ Interests.
Tais was the posiuon bsiore the Trads Union Act 1984
== intc forcs and remains 1ae position NOW.

If, wholly un=xpzciedly, vnions were 10 expesisncs

. ifficuidas in the cours oOn chalienges that mensy had

, ©==p wrongly spent irom 5=ir general funds of acuvitiss

{ 1odsf=nd or improve their memb2rs’ 1ETmS and concinons
¢f employment, the Govemment would bs rzady 1o
coneraplats changing the law.

Any union that propossd 10 establish 2 politza! fund
would have to consult jis msmbers by sscret paliot. It is
:oporiznt that, in casiing LSl VOISS, all vnion mambsTs
2= fully aware that a fund is nOt nezessary unless DarTy
poliical acuivitiss ar pianned. Union me=mbsrs sbould
i=ow also taat the crzation of such funds will not beises
25 in k==ping with the polinizal neurrahiry of a Civil S=rvics
+=1t has to s=rve Govarnments of any political persuzsion.
\igrzover, in the Govermmenl's view, poiirical 2fiiianon
—3a fumher but ssparate possitis sip— would r:n
waoliv counter to tais peed iof poiitical nsutranty.
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CPSA — AFFILTATION AND THE LABOUR PARTY

The attached release from the Press Association (A) reports the views of John Ellis,
CPSA General Secretary, who was attending the ILabour Party Conference as an
observer, that should his union vote in favour of affiliation to the Labour Party,
the Government would then bring in legislation to prevent this from happening. This
is a personal view ‘of John Ellis which he has repeated to me more than once. He
has two objectives. First, he believes his union will not affiliate and he hopes
that his warnings will not be lost on his membership. Secondly, and more
immediately important from his own point of view, he is trying to push his union
into withdrawing from the check-off system for all subscriptions and to go over to
direct debit so that the CPSA is no longer dependent upon the employer for the

collection of its funds. Much of his statement to the press was clearly part of

this campaign.

2 The main issue for the Government is the possibility of political affiliation.
Whether the CPSA is likely to reverse the 1983 vote — sce attached press cuttings
(C) - Is a matter tor speculation but many in the union movement believe affiliation
is unlikely. But while the possibility is there, the Government would have to
consider what steps to take. Tf the press make further enquiries, the Government's
attitude was clearly set out in the statement made to the House of Commons on T
February 1986 by the Paymaster Gencral (then Minister of State) at the time when
the Inland Revenue Staff Federation was setting up its political fund. (See

attachment B.) The line to take is:

"The Civil Service has to serve Governments of all parties and hence
should be and be seen to be politically neutral. The Government made its

position clear in its statement on T February 1986. Affiliation by a non-



industrial civil service union to a political party would not be seen as
in keeping with the traditional political neutrality of the Civil Service.

Mr Ellis's views are his own but in—btke—event—of 3 ballot—in favour of

p‘ﬂ'H""f"a.L af'f‘ﬂii‘@“n, the—Government—would—have—bo—consider the options

I Do Ity :
of Ho opbioresopen totie  Govermnment leg\f‘:\cdc\or\ Looudd e onQ
pe==sibitty.”
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Loyalty to
Labour in

gnion vote

embership of the Cn_r:d.

Zx?dE lgzlblic Services’ Assoc;a-
tion has voted agaxnst' ‘afﬁvxa-
tion to the Labour Party b:hna '
9.1 majority, - much smzlz ar,
than was generally expected,
writes Keith Harper. % e
se ballot, announced yesier-
da’sb <howed that on a Sl p_enr
cont poll of the membership,

TIMES

65,922 (67 per cent) voted

aosinst affliation while 31,479
(32 par cont) were in favour.

CPSA *No’
to Labour

f-ﬁ:”} ? 9 W'!
5 W g ‘1 ¢
aiinjation
Lower-paid civil servants
have voted by a margin of two
to one against affiliating their
union to the Labour Party in a
ballot that points to trouble
ahead for Mr Neil Kinnock, the
part leader.

Int a 51 per-eceint poll,
members of the Civil and
Public Services Association

(CPSA) voted 65,222 against
reaffiliation and 318,479 in
favour, a majority of just under
67.5 per cent against the
political recommendation of the
union's national executive,

Mr Alistair Graham, general
secretary of the CPSA and an
active member of the Labour
Party, said: “It is 2 much better
result than we expected, and it
should give heart 10 those trade
unions already affiliated that
are going to face political fund
ballots under government legis-
lation. You can get substantial
support for affiliation to the
Labour Party.”

Under the Trade Union Bill
now going through Parliament,
unions will be compelied to
hold a vote on the continuation
of their political fund before the
middie of 198S5; labour move-
ment sources fear that up to 15
unions could b2 obliged to sever
their links with the party.

Unions whose poiitical funds
are most at risk are thought 1o
be thosz with large white-collar
and women memberships.
Under that heading are in-
cluded the shop workers’ union,
USDAW; the clearical union,
Apex; Mr Clive Jenkins’s union,
ASTMS; and some craft unions,

The CPSA first voted to join
the Labour Party in 1918; last
month's  £50,000 bailot is
unlikely to be repeated for at
Neast five years.
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PS/PAYMASTER GENERAL

CPSA

My note of 25 September.

THE TIMES 2 \

Small cheer\b%1

Constituency delegates at the con-
ference yesterday applauded to the
echo a speaker who called for his
union, the Civil and Public Ser-
vants Association, to affiliate 10
the Labour Party. There was a
distinct lack of applause from the:
platform, however. The majonty
on the national executive want
closer ties with the CPSA’s Mili- |

xani-dominated ~ leadership like | E

they want the ‘proverbial hole in

the head. They are, I understand,

waiting for the Militant spasm to
before welcoming the

— which is about to ballot its

140,000 members on the issue —

into Labour’s ~already broad

church.
PHS

T

yroM: EPEKRP |
29 September 1987

cc PS/Chancellor

Sir Peter Middleton
F E R Butler
Luce
Gilhooly
Truman
Pettifer
Faulkner
Cropper

.
FEERRRR

I dare say you saw this in today's Times.



ps3/7T CONFIDENTIAL
MANAGEMENT IN CONFIDENCE

FROM: J M G TAYLOR
DATE: 2 October 1987

PS/PAYMASTER GENERAL cc Sir P Middleton
Mr F E R Butler
Mr E P Kemp
Mr Luce
Mr Gilhooly
Mr Truman
Mr Pettifer
Mr Faulkner
Mr Cropper

CPSA - AFFILIATION TO THE LABOUR PARTY

The Chancellor has seen Mr Kemp's minute of 25 September, and

Mr Truman's minute of 22 September.

2. The Chancellor agrees that we must take action "up front".
The practical choice seems to him to be between Mr Truman's
option (i) - the legislative route (where the 1927 model looks the
best bet) - and option (ii), the toughest non-legislative route
(which K pace Mr Truman's c0mment, does not bear any serious
resemblance to GCHQ).

AN

J M G TAYLOR



396/01

CONFIDENTIAL
MANAGEMENT IN CONFIDENCE

NOTE OF A M;;LING HELD AT 4.00pm ON FRIDAY 2 OCTOBER AT HM TREASURY

Present: < , C hawcellos/ ok PMG-

Paymaster General M T et
Mr F E R Butler y&

Mr Kemp

Mr Luce DM’%&
Mr Truman | g Qf
Mr Gilhooly qu;@ —WG-

Mr Pettifer

Mr Tyrie ?WS ; @
- 1ot g’)m

CPSA - AFFILIATION TO THE LABOUR PARTY

)

X Papers: Mr Truman (22 September), Mr Kemp (25 September)
and PS/Chancellor (2 October).

2% The Paymaster General said he shared the Chancellor's view

that the Government should take action now, or indicate publicly
now what action would be taken if the ballot favoured affiliation.

The following problems with such a course were mentioned:

(i) There was very little time left to get a provision

into Mr Fowler's Employment Bill;

(ii) The favoured 1legislative route - removing unions'
immunity from tort actions (Annex A, paragraph 5 of
Mr Truman's note) would only penalise an affiliated Union
if it went on strike. It would not stop affiliation per se.

An announcement beforehand could affect the ballot either

way;
{itd) Officials only had a preliminary view of the legal
situation - things had moved on since 1927. There were

some "private sector" unions containing civil servants (eg
the TGWU), and there were some "civil service" unions which
contained private sector workers (eg traffic controllers

in the IPCS). This would complicate the legislation;
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(iv) It was important to ensure that any domestically
legal solutions did not fall foul of the ECHR or international

law; and
(v) Withdrawal of immunity would have to be accompanied
by withdrawal of recognition. The Treasury could be in

the position of not having anyone to represent a substantial
number of employees - although people would transfer, and
hours of negotiation had not prevented the imposition of

this year's award!

3% My« F E R Butler thought that the Government could not avoid

making clear now that:

(i) Unions had the right to ballot their members on

aEfiliation: but

(ii) it would be wrong for politically neutral Civil
Servants, responsible for advising Ministers on policy,
to affiliate - not least because of the risk of politically

motivated industrial action; and so

(iii) the Government would take firm action if they did.

It was important to make it very clear that this policy did not
apply to industrial civil servants, teachers, NHS workers and
local authority staff. He thought the Government's position would

appear reasonable to Parliament and the public.

4. Mr Tyrie thought there was no chance of getting the official
Opposition on the Government's side. The Paymaster General was

less sure, Mr F E R Butler thought they might not be too

obstructive in the House. Mr Kemp added that the moderate Union
leaders were horrified by the CPSA's action, and would advise
the Government to wait until they lost the ballot, and not take
precipitate action. But they understood the arguments against

the Government abdicating responsibility in this way.
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CONCLUSIONS

5. The Paymaster General agreed that the best course of action
if the CPSA affiliated to the Labour Party would be to:

(a) withdraw recognition;

(b) remove their immunity from tort.

The legislation needed for the latter could be either:

(1) included in Mr Fowler's Bill;

(ii) a separate Bill, probably covering the Bruce issue

as well, to be enacted before April (and thus to be introduced

around Christmas); or
(1ii) asiu(dia), "but to ‘be dntroducedwaftern vas ballitiot “in
favour.

In order to keep the first option open, he agreed that officials
should ask the Treasury Solicitor, in consultation with other
Departmental lawyers and the Law Officers, to investigate the
issues and prepare draft instructions to Counsel, contingent on

a political decision by Ministers.

6. Mr Luce pointed out that it would be difficult to secure
agreement for a slot for an emergency Bill (option (ii)) if everyone
agreed that the ballot was 1likely to fail. Although the CPSA
could adjust the timing of its ballot and the actual affiliation
to cause the Government maximum legislative difficulty, Mr Kemp
thought the reality of the forthcoming executive elections would

force them to act as quickly as possible.

7 The Paymaster General said that he would discuss with

Mr Fowler in Blackpool whether he could take this clause in his
Bill - to be published on 22 October. He would offer to support



. vl R DL ek

e b e S

s ALl T W dH

CONFIDENTIAL
MANAGEMENT IN CONFIDENCE

him in piloting this clause through Committee, and point out that
the business managers would doubtless prefer an extra clause in
the Employment Bill to an emergency Bill (which would probably
also cover Bruce and would be solely the responsibility of Treasury
Ministers). (Mr Truman agreed to provide an aiqgmemoire). The

Paymaster might then want to write to colleagues, and consider
how to inform the CCSU.

8. The Paymaster will discuss this with the Chancellor.

———

S P JUDGE
Private Secretary
NM87/255
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cc Chancellor
Chief Secretary
Financial Secretary
Economic Secretary
Sir P Middleton
Mr F E R Butler
Mr Kemp
Mr Luce
Mr Graham
Mr Flitton

Minister of State
Privy Coucil Office
Miss Mueller

CPSA: REAFFILIATION TO LABOUR PARTY E

Unofficial word has reached us that the CPSA Executive voted yestcrday in favour
of reaffiliation to the ILabour Party, and that the union's memhership are to
be balloted on this next year. This follows a vote earlier this year by CPSA
members in favour of setting up a political fund. The term "reaffiliation"
is appropriate because the union was affiliated to the Labour Party from 1920
to 1927, but the affiliation was terminated in order to comply with a provision

of the Trade Disputes and Trade Unions Act 1927. This Act was repealed in 1946.

2 It has long been the wish of Left-Wing activists within the CPSA to affiliate
to Lhe Labour Party, and motions urging affiliation have appeared falrly regularly
on CPSA conference agendas since 1946, Until recently it seemed likely that
moderate CPSA leadership would keep the union away from such a course, which
could result in disaffection of a significant proportion of the membership.
However, the union's Executive Committee has now swung firmly to the Lefﬁ and

the more extreme view has prevailed.

-



3. At this early stage, and bearing in mind the mercurial nature of internal
CPSA politics, it is impossible to say how the ballot will go if indeed it takes
place. So for the time being it is arguable that we should take no action and
simply adopt a "wait and see" approach. But a vote in favour of affiliation
would be a very serious matter because it would undermine the tradition of
political neutrality in the Civil Service, and the Government would almost
certainly want to reconsider its attitude towards the Civil Service unions.
It is probable that affiliation could only be prevented by passing appropriate

legislation.

L. The Paymaster Genéral may like to be reminded of the statement he made
in the House last year (as Minister of State) about the position of non-industrial
Civil Service wunions vis a vis 'political funds and politieal: affilistion,. &
copy of which is attached. As already indicated, since that statement was made
the CPSA have voted to set up a political fund, and have thus become the second
non-industrial Civil Service union to do so (the IRSF were the first). The
CPSA have been in touch with wus about the practicalities of their members
subscribing to the fund via the existing check—-off arrangements (this facility
having already been agreed for the IRSF), but as yet this has not progressed

beyond the considerative stage.

Ste We have been in touch with the Press Office, who are suitably briefed.

T Vel

J PETTIFER
IRD



Minister of State (Treasury) statement to the House on Friday T February 1986

The DMinister of State, Treasury (Mr. Peter
Brooke): 1 have been asked 10 make a statemant
concerning the position of non-industrial Civil Servics
Tzds unions and tesir possible establishment of poliucal
funds.

Political funds ars unnacessary uniess the Civil Servics
t2de unions ars Proposing to participats in party political
ztuvitiss or to campaign for or against poiitical partiess or
candicares. Proviced this is not the main purposs of their
campaign material or acrivides, they remain fres, like
cuer wade unions, to spend morsy from their gzneral
funds 1o promots and to c=fend their memb=rs’ interesis.
Tais was the position bsfore the Trade Union Act 1984
came intc forcs and remains the position now.

If, wholly unsxpectedly, unions wers 1o experizncs
dificulies in the courts on chalizsnges that morey had
p22p wrongly spent from their general funds of acrivitiss
! wdeiend or improve their members’ terms and conditions

of employment, ths Govemmsnt would be ready 1o

contermplate changing the law.

Any union that propossd to establish 2 political fun
would have to consult its m=mbe=rs by secret baliot. It is
portant that, in casting their votss, all unicn membears
2= fully aware that a fund is not necsssary uniess party
political activities are planned. Union members should
izow also that the creation of such funds will not bs s==
25 in keeping with the political reurrality of a Civil Servics
3t has to serve Governments of any political persuasion.
Moreover, in the Government's view, poiitical affiliation
—a further but scparat= possible si=p— would run

waolly counter to this reed for poiitical reutraliry.
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CATHY RYDING
4 September 1987

PS/PAYMASTER GENERAL cc Chief Secretary
Financial Secretary
Economic Secretary
Sir P Middleton
Mr F E R Butler
Mr Kemp
Mr Luce
Mr Truman
Mr Graham
Mr Pettifer
Mr Flitton
Minister of State, Privy
Council Office
Miss Mueller
Mr Harris
Mr Davie

CPSA: REAFFILIATION TO LABOUR PARTY

The Chancellor has seen Mr Pettifer's minute to the Paymaster

General of 3 September.
i The Chancellor has comented that party political affiliation

is unacceptable, and contingency plans will need to be prepared
accordingly.

Gl

CATHY RYDING
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S P JUDGE
12 October 1987

MR KEMP cc PS/Chancellor
PS/Chief Secretary
Sir Peter Middleton
Mr F E R Butler

Mr Anson

Mr Luce

Mr Gilhooly

Mr. Truman. - OX

Mr Pettifer

Mr Faulkner

Mr Tyrie

Mr.€ollins — T.Sol
Miss Mueller - OMCS
Mr Court - OMCS

CIVIL SERVICE CONTRACTS ETC

The Paymaster General was most grateful for your submission of

8 October, and associated papers (*). The Paymaster General:
A is content with the draft letter for Sir Robert Armstrong
to send to the CCSU;
113 is content for the Bruce legislation to take immediate
effect once Royal Assent 1is received. Mr Pettifer kindly

explained to me that the required procedures mentioned in
Mr Truman's submission are set out in the Cabinet Office's
guide to legislative procedures, rather than Erskine May;

i i 2 notes the press reports in Friday's Guardian that the
CPSA have voted heavily against industrial action over ethnic
monitoring;

Ve has sent the attached letter to Mr Fowler, noting that
their conversation in Blackpool was as Mr Truman predicted;
V. notes that the preliminary view of the (international)
legal risks of taking the 1927 route is shared by Treasury
and Employment officials and Treasury Solicitor, although
formal advice has not yet been taken (or the FCO consulted).

=

- /‘
S P JUDGE
Private Secretary
* Mr Truman (7 October) - "Civil Service contracts, Bruce case
et al"
Mr Truman (9 October) - "Employment Bill - Bruce case"
Mr Truman (7 October) - "Industrial action by CPSA members

in Job Centres"
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Treasury Chambers, Parliament Street, SWIP 3AG

The Rt Hon Norman Fowler MP
Secretary of State
Department of Employment
Caxton House

Tothill Street
LONDON SW1H 9NF /12 _ oOctober 1987
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CPSA AND POLITICAL AFFILIATION

We had a brief word at Blackpool about the apparent intention
of the Civil and Public Services Association (CcpPSA) to ballot
its members on affiliation to the Labour Party. I am sorry we
must have missed each other over the weekend.

I have of course already made clear, in my statement to the House
on 7 February 1986, the Government's attitude on the question
of political funds for Civil Service unions, and our concern
about the possibility of political affiliation. The Chancellor
and I take the view that in present circumstances, and given
the way the CPSA are carrying on, the Government should state
its position on the issue now, rather than hope that as in 1983
the CPSA membership will reject affiliation without our views
being openly expressed.

I1f, however, we are now to restate our view that it would be
wrong for a union representing politically neutral non-industrial
civil servants, responsible for advising Ministers, to affiliate
to any political party, we have to:

a. make clear what action we should take if they did;
and

b be ready to take this action immediately affiliation
took place.

We would also have to make it clear that our view did not apply
to industrial civil servants, teachers, NHS workers etc.
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There are only two options which might bite:
s I the immediate suspension of recognition alone; and

51 L the immediate suspension of recognition, coupled with
immediate removal of immunities from actions under tort
- under legislation in place and ready to use.

Oon the former, I understand that if we acted with propriety we
could probably withdraw recognition with little risk of 1legal
repercussions. But this does not seem to me to be sufficient.
Although the union would cease to be able to conduct business
on behalf of its members, or enjoy facilities (we would of course
instantly cease check-off, which would starve them of funds
quickly), it could still functiong it would be able legitimately
to instigate strikes, to carry them through with immunity (no
doubt doing so over the recognition in itself) and above all
to continue to be a trade union affiliated to the political party
of its choice.

The Chancellor and I are therefore firmly of the view, notwith-
standing the very real difficulties, that we should go for the
threat of suspension of recognition, coupled with legislation

which removed immunities. This 1legislation would provide for
sanctions against unions representing non-industrial civil servants
which affiliated politically. These sanctions might include

loss of recognition, loss of immunities from actions in  tort,
and the removal of any 1listing or certificate of independence
by the Certification Officer, and any associated advantages.
I recognise that there are problems here, not least because many
so-called Civil Service unions now have members outside the Civil
Service - and we should have to look at any possible problems
with the ILO and the ECHR. My officials have been discussing
these matters with yours, together with our legal advisers.

I should add that there is in theory an alternative, precedented
in the Trade Disputes and Trade Union Act 1927 (repealed in 1946)
which stopped individual civil servants from belonging to any
union affiliated to a political party or organisation. But: I
think that route 1lies too close to the GCHQ case for ‘comfort,
and I am advised that we would run an even greater risk of falling
foul of our obligations under the ILO and the ECHR. There 1is
also the practical question - the mind boggles at the prospect
of trying to impose sanctions on each of the 150,000 odd
individuals who at present belong to the CPSA. So I think we
are forced into contemplating action against the union itself.

There remains the question of finding an appropriate vehicle.
Oon the fact of it your forthcoming Employment Bill 1looks very
suitable, though I recognise that this could give you timing
problems. If your Bill cannot be used, then we may have to find
or create some other vehicle. But I would be glad to know first
whether you and colleagues agree that, in the circumstances,
we should be going for the firm prospect of suspension of
recognition, coupled with removal of immunities by legislative
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means. I am sure that Parliament and the public would expect
nothing less.

I am sending copies of this letter to the Prime Minister, Willie
Whitelaw, Geoffrey Howe, George Younger, John Moore, John Wakeham,
Patrick Mayhew, Kenny Cameron, David Waddington, Richard Luce
and Sir Robert Armstrong. I would be grateful for early comments.

AArta,

EVC

PETER BROOKE
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FROM: S P JUDGE
DATE: 15 October 1987

MR KEMP cc PS/Chancellor
PS/Chief Secretary
Sir Peter Middleton
Mr F E R Butler

Ve Mr Anson
; Mr Luce
foias Mr Gilhooly
V/ & Mr Tru man - or

Mr Pettifer

Mr Faulkner

Mr Tyrie

Mr Collins - T.Sol
Miss Mueller - OMCS
Mr Court - OMCS

CPSA AND POLITICAL AFFILIATION

The Paymaster General discussed his letter of 12 October with

Mr Fowler this afternoon.

2 Mr Fowler said that it was not possible to get policy clearance
for the clause the Paymaster proposed in time to get pavthesiBil 1
to L Committee next Wednesday. In any case he had a grave concern
about the course the Paymaster proposed: it was not immediately
apparent to him that it would secure the desired objectives. He

thought there were other, non-legislative, routes available.

3.0 Having said that, Mr Fowler said he was frankly certain that
the provision could if necessary be added as a new Clause. As
far as DE could judge, the sgopeof the Bill would permit this.

4, The Paymaster agreed with Mr Fowler's suggestion that they

meet soon to discuss alternative options, and see if an agreed

position could be reached. We will be in touch to arrange this.

29

P

S P JUDGE
PS/Paymaster General
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CPSA AND POLITICAL AFFILIATION

Thank you for sending me a copy of your letter of 12 October to
Norman Fowler about the appropriate Government response to the
CPSA's apparent intention of balloting its members on affiliation
to the Labour Party.

I am happy to leave consideration of the merits of your proposals
to those with direct responsibility but I am concerned at the
possible consequences for the legislative programme of some of
your proposals. I am sure I do not need to emphasise the
exceptional weight of this Session's programme to which we are
already having to contemplate several unwelcome but unavoidable
additions such as action on firearms. I hope very much therefore
that you will be able to arrive at a solution which does not
require any legislation this Session. 1If, however, on further
deliberation you feel that legislation is absolutely necessary,
then I would be grateful if you would put a specific proposition
to QL. Needless to say, if we accepted that you had a good case
for the provision, we would look to means of minimising the impact
on the programme. This would militate against a free-standing
Bill and the only suitable existing vehicle would seem to be
Norman Fowler's Employment Bill. If you do decide to press this
point it would therefore be helpful for QL to have Norman's views
on the practicability and desirability of this course.

I am sending a copy of this letter to the Prime Minister, the
Secretaries of State for Foreign and Commonwealth Affairs,
Defence, Employment, and Social Services, the Inrd Privy Seal, the
Attorney General, the Lord Advocate, the Chief Whip, the Minister
of State, Privy Council Office (Mr Luce), and Sir Robert

Armstrong. //L

The Hon Peter Brooke MP
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CPSA AND POLITICAL AFFILIATION ™
Coodt (ome
Thank you for copying to me your letter of 12 October to Norman Fowler G)MC\

setting out your proposals for measures which might be taken against the Civil
and Public Services Association in the event that its membership opts for

affiliation to the Labour Party.

I note that you have already received advice that the detail of the measures
proposed will require careful examination to ensure that they are consistent with
our Treaty obligations and I understand that further consideration is to be given
to this when the proposals have been worked up into a sufficiently elaborate

form.

I am, however, anxious that the risk of judicial review should not be overlooked
in relation to the proposal that recognition of the CPSA should be withdrawn.
It would be difficult for the Government to argue, with any realistic prospect of
success, that in removing such recognition it is merely acting in its role as an
employer so that its actions are not therefore susceptible to challenge at public
law. Such a contention would be particularly difficult to sustain in the face of
the Government's express justification for its measures on the ground that it is
seeking to uphold the public's interest in maintaining the political neutrality of
its civil service. Indeed that line will itself bring difficulties when deployed in
relation to the CPSA which represents members of the clerical and secretarial
grades who are in the 'politically free' group and have little or no responsibility

for advising Ministers.

In my view, as presently formulated, the measures proposed carry a risk of

judicial review on the ground that the Government is acting irrationally by

CONFIDENTIAL
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taking measures against the CPSA which are out of all proportion to the threat
to civil service neutrality posed by their affiliation to the Labour Party. In
view of this I consider that there should be no agreement in principle to the
proposals until they have been worked up in sufficient detail to enable the legal
implications in relation to our Treaty obligations and the risks of a successful

challenge by judicial review to be properly assessed.

I am sending copies of this letter to the Prime Minister, Willie Whitelaw,
Geoffrey Howe, George Younger, John Wakeham, Norman Fowler, Kenny

Cameron, David Waddington, Richard Luce and Sir Robert Armstrong.

Chws Nesl

-

(APPROVED BY THE ATTORNEY GENERAL
AND SIGNED IN HIS ABSENCE)
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CPSA AND POLITICAL AFFILIATION

You asked for early reactions to the proposals in your letter of ‘&4
12th October to Norman Fowler.

Whilst I do not disagree with the course of action recommended
by the Chancellor and yourself, and indeed I think many CPSA members
might well accept it, I believe we should be mindful of the degree of
disenchantment that currently exists in the Civil Service. This
relates not just to pay, but to employer-employee relations
generally, and your proposals will need to be put across to the
workforce very carefully and persuasively if they are not to have a
further negative effect which the TU side will be quick to exploit.

George Younger

The Hon Peter Brooke MP

CONFIDENTIAL
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CPSA AND POLITICAL AFFILIATION PAMS

Thank you for copying to me your letter of 12 October to Norman
Fowler setting out possible measures which might be taken against
the CPSA if its members decided to affiliate to the Labour Party.

My overriding concern must be the preservation of the political
neutrality of the Civil Service and I therefore strongly support
the principle of your proposals. Willie Whitelaw has however
commented about possible legislative programme problems and
Patrick Mayhew has identified potential difficulties in relation
to our Treaty obligations and the risk of a successful challenge
by judicial review. I feel that I must also draw attention to
another probable area of difficulty which should be taken into
account.

If the action you propose were to be taken against the CPSA, it
might not be readily understood or accepted by the CPSA's
membership of junior civil servants who are, with certain
exceptions, likely to be allowed if they wished to engage in
political activities. The consequential adverse reaction in
industrial relations terms could be considerable. Therae are a
number of areas of personnel management, such as the recent
review of early retirement arrangements,where the co-operation of
the Trade Unions plays a useful part and where its withdrawal %
as a likely reaction to punitive measures against the CPSA, would
undermine our efforts and be harmful to the implementation of
policies. Plans for future initiatives could also be affected.

In those circumstances, I support the view that there should be
no firm decisions about your proposals until we are quite clear
about their detail and all the implications if they were to be

implemented.
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I am sending copies of this letter to the Prime Minister, Willie

Whitelaw, Geoffrey Howe, George Younger, John Moore, John
Wakeham, Patrick Mayhew, Kenny Cameron, David Waddington and Sir

Robert Armstrong.
\1% DUy QQU\

N@Qﬂ@u@&
RICHARD LUCE

(approved by the Minister
and signed on his behalf)

CONFIDENTIAL




CONFIDENTIAL

f’ -r —~==4 Foreign and Commonwealth Office
pYMAf’MQOJM,
’ London SWI1A 2AH
i ggocrey |
bACTHAJ M( L/L/Hf {
From the Secretaryof State; f»kﬁ%NCIﬂ%of 27 October 1987
ar i gl i gl T
i/ K 4 S A %
e Fix 9l G ChkoLf Mis Meéupt - prcs
A LTUL e TR Ygp foer o

Ry
D(/z_/ 7Vt~ b/ Yoric

Thank you for sending me a copy of your letter of
12 October to Norman Fowler in which you sought colleagues'
views on possible action which might be taken on the CPSA's
intention to ballot members on the question of affiliation

to the Labour Party.

Only a small proportion of CPSA members is employed in
the FCO. On the whole they are not militant and we believe
many of them are opposed to the policies of the CPSA's
National Executive Committee. The FCO is therefore unlikely
to be immediately affected by a dispute between the Government

and the CPSA leadership on this issue.

However, the key judgement must be what action would
most encourage or discourage a sensible ballot. A further
no doubt celebrated "rights" cause for the militants would
not be helpful in this respect. While withdrawal of
recognition could be easily explained, 'punitive' legislation
would all too easily be exploited as "another attack on

the few remaining rights of Trade Unions".

I have noted the Attorney General's concerns on the
legal implications of your proposals. I note too that your
officials will be considering possible problems with the
ILO and ECHR. Although we were able successfully to
defend our action at GCHQ on the grounds of national

security, we might have much more difficulty in defending

The Hon Peter Brooke MP
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withdrawal of recognition of a union for what might be

seen as largely political reasons.

I agree with you and Nigel Lawson that if the CPSA
go for a ballot on the issue then the Government's position
should be restated. But I believe that any statement
should be presented in a persuasive manner, emphasising
that civil servants are in a unigue position so far as
neutrality in political affiliation is concerned. I suggest
we should avoid any action which might antagonise moderate
members of the CPSA and other unions and perhaps play
into the hands of the extremists on the CPSA National

Executive Committee.

I am copying this letter to the recipients of yours.
VM

GEOFFREY HOWE —
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CPSA AND POLITICAL AFFILIATION/

I share the concerns expressed in your letter of 12 October
regarding the possible political affiliation of the CPSA to the
Labour Party, but I am not entirely happy with the course you
propose.

There can be no gquestion about
neutrality of the Civil Service. ut there are, as you say,
considerable diffi i i e path which you indicate.
Nicholas Lyell, \in his letter of 16 Octobe has added the risk of
judicial review. lieve we must b ain of our legal
ground, and of how we would weather the inevitable industrial
relations storms, before we commit ourselves to suspending
recognition and legislating to remove immunities. I 'do. not ‘get

the impression that these things have yet been thought through.

he need to preserve the political

In any case, I should be against acting - or talking of acting -
before the CPSA ballot. I doubt if we should be able effectively
to influence the members of the CPSA to vote as we should prefer.
Indeed, we might provoké them into the opposite course. T hink
the better policy would be to allow CPSA members to vote on
affiliation without applying pressure. That would give us time
to assess more precisely the legal and other consequences of the
options open to us if indeed they vote for it.

I am copying this letter to the Prime Minister, Willie Whitelaw,
Geoffrey Howe, George Younger, Norman Fowler, John Wakeham,
Patrick Mayhew, Kenny Cameron, David Waddington, Richard Luce and
Sir Robert Armstrong.

e

JOHN MOORE
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FROM: D A TRUMAN
DATE: 29 October 1987

#

MR FLITTON - IDT cc PS/Chancellor
PS/Chief Secretary

PS/Paymaster General
Sir Peter Middleton
Mr F E R Butler

Mr Anson

Mr Kemp

Mr Luce

Mr Gilhooly

Mr Graham

Mr Pettifer

Mr Faulkner

CPSA

Today's Times carries an article on the continuing internal anarchy
in the CPSA and some wholly misleading or garbled comments on pay

negotiations.

CPSA and Liverpool councillors

2: Amongst other things, the Times reports that Militant are not
only trying to use union funds to support the 47 surcharged and
disqualified Liverpool councillors, but 1local branches have been
asked to make donations to the councillors who have been asked to
speak at Association meetings. We shall be telling departments that

these people should not be allowed on departmental premises.

Pay

3 The article appears to confuse Treasury's discussions with the
union on possible long term pay arrangements and those in progress
with the unions in general on London Weighting. There is no question

ot a pay offer of 5.7% being made to the CPSA.

4. As for London Weighting, the Treasury made an open offer of
4.25% effective from 1lst April and when this was rejected
subsequently, proposed 5.7% effective from 1st July (with
consequential changes in effective starting dates for future years).
This was also rejected and no formal fresh offer has been made by
the Official Side. There has been no further move by the unions

either.



5. References to strikes also seem confused. We would not expect
industrial action over London Weighting, whatever its outcome, nor
over any failure to progress the long term pay talks. The Militant-
dominated executive of the CPSA, however, have threatened all-out
action in 1988 over that year's pay claim. All-out action nationally

seems an unlikely eventuality.

6/ This note has been agreed with Pay 1.

D A TRUMAN
IRD
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Supporters of the Militant -

Tendency were yesterday ac-
cdsed of “making a final
push” to take control of the
Civil and Public Services
Association, the largest of the
‘Whitehall unions: - -

- Mrs Marion™ Chambers,
association president and a
member of its minority Nat-
ional Moderate Group, said
the Militant-dominated exec-
utive had attempted to run
down publication of the of-
ficial union journal because it
wasrun bya moderate, and to
prevent the union’s general
secretary, also. a moderate,

, speakmg to the press. ;. .

ks
- cused of appointing Militant

The executwe is also ac- .

| 'supporters_to key positions

and’ attemptmg to donate"
funds to the 47 Militant-led
Liverpool'” councillors® who -
have been" surcharged and
dlsquahﬁedf’ R #.d

. Mrs Chambers sald. .“The
| Militants are making a final .
push to take complete control. .

.In a letter sent by Martyn
Jenkms secretary of the Broad
Left, the Militant-dominated
group that runs the union,
supporters have been told that
if the present pay negotiations
do not make eaily progress the
membership will be balloted
‘on industrial action that may
result in an all-out strike.

Broad Left members attend-
ing the union’s pay conference
on December 3 have been
asked to give between £10 and
£20 of their overnight subsis-
tence allowance as a political
levy for the hard-leﬁ action. :

“The 'National. Moderate
Group is” against an all-out

P2 ,-'__

-strike but fears that the Mili- -

tants are spoiling for another
ﬁghl with the Government.

N wdl; rv OF P
3 It also fears that the levy xs
_part of the Broad Left’s cam--
paign to finance Militant Ten=-
den ; the executive has been -

oouncxllo £900, but the at-';

“tempt stalled by Mrs Kate-

Losinska, Veteran right-winger

" and union’ vlce-presxdent who -

msxsted that th union take’
legal ‘advice ox;, suc%
g

a pays
ment. i(r )

e

" supporter of Militant Ten-

{ which the union considers to

1o give the 47 Liverpool ; bc totally unacceptable %

not rewse its oﬁ'er T

However the executwe has
passed a motion calling on
local branches to make in-
dividual donations to the
disqualified councillors who
have been asked to speak at
association meetings, .
It has also attempted to pass
a motion, which is in breach of
a conference decision, to re-
duce publication of Red Tape,
the union journal from once a
fortnight to once a month. .

A decision was put off unul
the next executive meeting
after Mr Barry Reamsbottom,
the journal’'s editor and a
member of the minority mod-
erate group, threatened to take
legal advxoe.h i ?g

Mr Reamsbottom, whose
appointment as editior has to
be ratified ¢ at: next: year’s
conference, said Mr John
Macreadie, the union’s dep-
uty-general secretary and a

dency, threatened to have him
removed for “partiality”. .., .

The Militant-controlled
executive has taken the un-
precedented move of publish-
ing its own paper, NEC News,
at a time when the union is
suffering financial difficulties.
Moderates believe that the
union owcs about £250,000;
NEC News will cost CPSA
members another £30,000 a
year.

The Broad Left has denied
trying to restrict publication of
Red Tape for political reasons.

Whitehall fears that, what-
ever the outcome of the union
in-fighting, the association
could be heading for another
damaging bout of mdustnal
actlon. L

The Treasury s “ori nal
offer ofa 5.7 per cent rise from
July 1 instead of April 1 was
rejected. The offer was then
withdrawn .. in- favour. of
4.25 per cent oﬂ'er from April

Mr John Elhs, the general
secretary, said - its 78,000
members would be balloted
next month with. a recom-
mendation to take industrial
action if the Government d!d
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Mr Flitton

Mr Faulkner
BALLOTS BY SOCIETY OF CIVIL AND PUBLIC SERVANTS (SCPS) AND CIVIL

SERVICE UNION (CSU) TO ESTABLISH POLITICAL FUNDS

You will wish to know that we have received requests from the
SCPS and the CSU for facilities so that both unions may hold ballots
of their membership about setting up political funds. As you
know, both wunions recently voted to merge from 1 January 1988.
However, we understand that, on the advice of the Certification
Officer, they have been told that if they wish the newly-formed
union (National Union of Civil and Public Servants) to maintain
a political fund from the outset they should secure majorities

of their respective memberships in these ballots prior to merger.

2% In wishing to ballot now both unions are fulfilling earlier
Conference decisions. There is no question at this stage of either
union proceeding, were a political fund to be established, to
engage in party political activities. Indeed, the SCPS have already
given their members an undertaking to this effect and the CSU
is also on record as eschewing such activities. And it seems
evident from reports of previous Conference debates of both unions
that, even on merger, there would be 1little enthusiasm amongst
activigts ror ‘a ballot ot political affiliation; and I setrongly
suspect that the ordinary membership would react with considerable

antipathy to any such proposal.

ke Although we dislike political funds for civil service unions,
they regard them, rightly or wrongly, as an insurance policy against
legal action by members over allegations of the wrongful use of

general funds. In the circumstances, and because precedents have



4

already been set with the IRSF and CPSA, I propose to agree that
both unions may be permitted the facilities they seek in order
properly to conduct their ballots. The SCPS and CSU will receive
neither more nor less facilities for these ballots than were

accorded to the IRSF and CPSA.

D A TRUMAN



FROM: S P JUDGE
DATE: 6 November 1987

MR TRUMAN CCKRBEES
Sir Peter Middleton
Mr F E R Butler
Miss Mueller
Mr Kemp
Mr Luce
Mr Pettifer
Mr Flitton
Mr Faulkner

BALLOTS BY SOCIETY OF CIVIL AND PUBLIC SERVIVANTS (SCPS) AND
CIVIL SERVICE UNION (CSU) TO ESTABLISH POLITICAL FUNDS

The Paymaster General discussed your submission of 5 November

with the Chancellor at Prayers this morning.

He is content with what you propose, but would 1like to write
to his Ministerial colleagues to inform them of this decision.

I would be grateful for an (early and short)draft.

&%

> - &

S P JUDGE
Private Secretary
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CPSA: ARTICLE BY THE INDEPENDENT

IDT have been told by the Independent that they intend to run a
story before or over the Christmas break on the CPSA's bid to
affiliate to the Labour Party. Their industrial editor has asked
that their reporter, Mr Barry Clement, should be given some
background briefing both on this and more generally on the state

of industrial relations in the Civil Service.

2 This "is: rather  diafficult. On the one hand if we give no
background information, the article will have a much greater CPSA
bias both on industrial relations generally and the political
affilaation point. Indeed, the article could be quite unhelpful
toLus, On the other hand, although considerable care will be
needed, there are some useful thoughts which could be fed in showing
that the incidence of industrial action, even in a year of a major
strike, is really very small given the size of the Civil Service
as a whole. And as to political affiliation, we have done much
background research which would enable us to highlight the
traditions of political neutrality for both civil servants and their
unions. Questions on the Government's intentions, of course, would

have to be played with a very straight bat.

o IDT believe that, on balance, the advantage lies in seeing the
Independent and giving them the background briefing they seek. With
some misgivings, I am inclined to share that view, but I should be
glad to know whether the Paymaster General concurs. (We would insist,
of course, that the Independent accepts the briefing will be
unattributable and that there should be no reference to a Treasury

viewpoint or individuals.)

D A TRUMAN
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FROM: M H WHEATLEY
DATE: 8 DECEMBER 1987

PS/PAYMASTER GENERAL cois Mr Kelly
Mr R I G Allen

Mr Gilhooly
Mr Truman

Mr Pettifer
Mr Flitton

CPSA: ARTICLE BY THE INDEPENDENT

Miss Mueller agrees with Mr Truman's

i e M . W s Al s

advice in his minute of today.

Tt

B

M H Wheatley
PS/Miss Mueller
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FROM: MISS M P WALLACE
DATE: 9 December 1987

APS/PAYMASTER GENERAL

CPSA: ARTICLE BY THE INDEPENDENT

The Chancellor was grateful for a copy of Mr Truman's minute of
8 December. He agrees that the advantage lies in providing the
Independent with background briefing, but he would be grateful if
you could ensure that the briefing is given by someone who knows

how to deal with the press.

e

MOIRA WALLACE
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FROM: D A TRUMAN
DATE: 15 December 1987

1. MR KELLY cc PPS
Sir P Middleton

2. PAYMASTER GENERAL ‘ Miss Mueller
Mr Odling-Smee
Mr Gilhooly
Mr Pettifer

CPSA AND POLITICAL AFFILIATION

At your meeting with Mr Fowler on 19 November it was agreed that officials would
Jjointly review the range of options which the Government might take in response
to party political affiliation by a Civil Service union, and make recommendations
on possible courses of action. Following that, the Law Officers' views should
be sought on the risks of judicial review which might attend the various options.
You would then meet Mr Fowler again to consider the position and put

recommendations to colleagues.

25 We have held this paper back a couple of days because we knew there could
be a significant development on the CPSA front. We now understand that as a
result of a meeting of their NEC last week, Mr Ellis has ben authorised to write
to us giving the assurance we have been seeking that the CPSA will not use their
political fund for party political purposes, sn that - theoretically - agrccment
can be given to allow check-off of the political levy. However, such an assurance
is unlikely to be entirely credible since - and this is probably the best we
can expect at present - it also appears that a decision was taken to postpone
the affiliation ballot scheduled for spring 1988 until after the NEC elections
in May. If the political complexion of the NEC were to shift away from the
left in the May 1988 elections, proposals for a Dballot could be put off
indefinitely; but if there is no major change, the matter would almost certainly

be resurrected probably in just under a year's time.

3. In conjunction with officials in Department of Employment and with the
Treasury Solicitor we have been reviewing the complete range of options which
might be open. The attached paper, which has been agreed with the Department
of Employment and Treasury Solicitor, discusses the various options and the
question of timing, and recommends the particular options which we believe should
be pursued with the Law Officers. As the paper makes clear none of the options
identified offers an ideal solution, but some are clearly more viable and

practicable than others and our recommendation is that those which hold out
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most prospect of success, and which should therefore be put to the lLaw Officers,

are the folloﬁing:—

- place a statutory duty on Civil Service unions not to affiliate to a

political party (Option C)

- withdraw recognition (either administratively or, if there 1is a real

risk of judicial review) by legislation (Option D)
- suspend check-off (Option E)

In addition, carrying on with contingency preparations as above but taking no
overt action (Option H) has now become a serious possibility in view of the

latest developments.

I As you will see, Option C envisages legislation, as does Option D if the
Law Officers consider that withdrawal of recognition administratively would
be 1likely to invite Jjudicial review. The problems involved in taking a
legislative route are highlighted in paragraph 22 of the attached paper. Whatever
the CPSA's current plans for an affiliation ballot, it remains to be determined
whether the opportunity should still be seized to take legislative action as
an insurance policy for the future. There are arguments both ways. To legislate
now via the Employment Bill (assuming problems of scope do not prove insuperable)
could be seen as unnecessary, provocative and damaging to industrial relations,
bearing in mind that it would apply to all non-industrial Civil Service unions,
not just the CPSA. On the other hand, if the present opportunity is not taken
and the affiliation spectre reappears the Government obviously could find itself
handicapped if it wished to counter the move by legislative means. This question
will have to be resolved soon if the option of using the Employment Bill is
to remain open. But a final judgement can be postponed until we have advice
from the Law Officers and thus a clearer idea of how viable the individual options

actually are.

Dl If you are content with the proposed line, we will wrile to the Treasury
Solicitor with instructions to seek the advice of the Law Officers. We will
invite their views on the ILO/ECHR dimension as well as the question of judicial
review. You should also know that we were asked by Treasury Solicitor and legal
advisers in D.Emp. and FCO to produce a rationale of public policy in this area

for the Law Officers. They would use this to test the various responses which
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the Government might make in the event of the CPSA pursuing political affiliation
against the criteria of rationality under domestic law and proportionality under
ECHR obligations. A copy is attached for information which incorporates advice
from Treasury'Solicitor. DE officials are putting up a similar submission and
paper to Mr Fowler, whom it now seems unlikely that you will be in a position
to see before Christmas, as originally suggested. But in the light of the recent
developments on the CPSA front, +this should not cause difficulty - though
decisions about the way forward will have to be reached very early in the New

Year if we are to use the Employment Bill.

D A TRUMAN
IRD
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CPSA AND POLITICAL AFFILIATION

Introduction

g L At the meeting between the Paymaster General and the Secretary of State
for Employment on 19 November, Treasury and Department of Employment officials
were asked to give further consideration to the optioné open to Ministers
for responding to the possible affiliation to the Labour Party by the CPSA.
This paper, which has been agreed in draft with DE officials, examines the
options in the light of further comments from the legal advisers but it is
clear that definitive legal advice 1is essential before final decisions can

be reached. The paper also considers the problems of timing.

Option A: Legislation against individual civil servants

2% As in the 1927 Trades Disputes and Trade Unions Act, it could be made
a condition in law that civil servants cannot belong to a union which had

political funds or was affiliated to a political party.

35 Comment: An approach aimed at individuals would be broadly comparable
with that adopted over the GCHQ ban with its connotations of human rights
and individual freedom. It would be difficult if not impossible to police
in the event of widespread disobedience by individual civil servants. Legis-
lation would be highly contentious politically and would be in breach of
obligations to ILO/ECHR. Given the very considerable difficulties and the
conclusion already reached re Option B below it would not seem desirable

or practicable to pursue this option.

Option B: Legislation against Civil Service unions

L. This was the course originally favoured by Treasury Ministers (Paymaster
General's letter of 12 October to Mr Fowler refers). Legislation would provide
for withdrawal of recognition, removal of immunities from actions in tort

and removal of listing and certification of independence.

D Comment: Such a course would be likely to result in a breach of certain
of the UK's obligations to the ILO and ECHR (see Appendix). There are also
fundamental policy objections. If immunity from actions in tort is lost
as a result of affiliation the union is under no constraint to observe the

provisions of existing legislation (eg secret ballots). But the impact would
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not be immediate and would only occur when there was official industrial
action. Consequently, the Paymaster General and Mr Fowler agreed at a meeting

on 19 November that this course is unlikely to be worth pursuing.

Option C: Tegislation which placed a duty on Civil Service unions not to
affiliate to a political party

6. Legislation might be introduced which placed an obligation upon Civil
Service unions representing non-industrial civil servants not to affiliate

to a political party.

i s Comment: It would be for consideration whether it might be left unspeci-
fied who could invoke proceedings or, alternatively laid down that this should
be a union member or in the last resort the power could rest with the Attorney
General. As to sanctions, the general thrust of current employment law is
to rely on civil rather than criminal law remedies although criminal sanctions
against trade union funds are not inconceivable. Sanctions could be fines
for contempt of court and ultimately sequestration of union funds. There
are possible ILO and -ECHR objections and (as with other legisla-
tive options) potential problems of definition, eg what precisely is meant
by "affiliation"; what is a "political party"; and how should the sort of
trade union to be caught by the legislation be defined? The problem is whether

these definitions can bite.

Option D: Withdrawal of recognition

8 Recognition could be withdrawn either by administrative act alone, or
under powers granted by legislation. A concomitant of derecognition would

be loss of check-off and facilities (see Options E and F).

9. Comment: At present there is reason to believe that withdrawal of recogni-
tion in either circumstance could result in a breach of the UK's obligations
to ECHR and Jjust possibly to ILO. Derecognition by administrative act alone
could also run the risk of legal challenge by way of Jjudicial review if the
Government's action were seen to be irrational or if recognition were withdrawn
without appropriate consultation. It might also be that withdrawal of recogni-
tion would be challenged on the ground of lack of proportionality. The
position on Jjudicial review remains to be considered by the Law Officers

who might also be asked to consider the implications of withdrawal of recogni-

kS
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tion on the international front. Due weight needs to be given to the fact
that derecogﬁition would not be immutable and would continue only for as
long as the union remained affiliated to a political party. It is also for
consideration that CPSA represents staff in the "intermediate group", ie

who are subject to varying degrees of political restriction.

10. An issue not to be lost sight of in derecognition is the fact that such
action would be highly unpopular with departments, who would regard it as
making the conduct of industrial relations with their largest and most trouble-
some group of staff exceedingly difficult while severely damaging the position

of full time paid officials.

Option E: Suspension of check—off

11. Check-off could be suspended either totally or in respect Jjust of the
amount of the political fund levy. The latter is at present academic in
the case of the CPSA because Treasury have not yet agreed that the levy may
be collected via check-off. Suspension would be a concomitant of withdrawal
of recognition because the facility is only provided for recognised trade
unions. If recognition were not withdrawn, an appropriate process of consulta-
tion would have to take place with the union concerned, and the Civil Service
Code and departmental handbooks would have to be amended, before check—off
were actually suspended. This process would involve the CCSU as well as

the union directly affected.

12. Comment: It is understood that, following the NEC meeting on 9-11
December, the CPSA intend to write giving an assurance that the union's
political fund will not be used for party political purposes. This results
from a decision not to hold an affiliation ballot in the spring of 1988.
The intention to hold a ballot has not been dropped, but the CPSA have decided
that the ballot must now be deferred until after the NEC election in May
1988. It seems likely that the ballot will be put off indefinitely if the
political complexion of the union changes. But if it remains the same the
ballot could well be held in, say, a year's time and the initial assurance
from the CPSA thus may not provide a sufficiently strong guarantee. There
is much to be said for playing this long until such time as they give a
satisfactory assurance that their political fund will not be used for party
political purposes. With little or no cash actually in the political fund
the CPSA will almost certainly have to restrict any campaign for affiliation.
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An appropriate amendment to the Code and departmental handbooks, either before
or after any'ballot, could foil the CPSA while they remain dependent on check-
off; and if necessary check-off could be suspended in toto. The check-off
weapon, however, will lose its effect shéuld the union switch to direct debit
for their subscriptions. Nonetheless, while a lesser sanction than some
of the other options it would be a valuable gesture\ demonstrating the

Government's views.

Option F: Withdrawal of facilities under
the National Facilities Agreement (NFA)

13. The NFA is a National Whitley Agreement made with the Council of Civil
Service Unions collectively, mnot with individual wunions. Breaking the
Agreement (unless the full 12 months notice were given) would affect all
Civil Service unions. The mere threat of this would mean little to the member-
ship of a union and would be unlikely to influence the vote against

affiliation. It is however a possible means of retaliation after the ballot.

14. Comment: There are practical difficulties in taking this step, and it
is not one which is 1likely to have much value in its own right either as
a deterrent or as a response after the event. In any event, it would still
be necessary to allow the minimum statutory protection for employees under
the 1978 Employment Protection (Consolidation) Act. However, withdrawal
of recognition (Option D) would automatically result in the union Ilosing

its entitlements under the National Agreement.

Option G: Enlist support of CCSU and/or Opposition

15. It has been suggested that the other CCSU unions and/or the Opposition
should be approached to see if they would be prepared to try and persuade
the CPSA to think again. However, this is very much an option of last resort

and very little hope can be entertained that it would succeed.

Option H: Government remains publicly uncommitted but prepares contingency

measures

16. If the ballot is postponed or abandoned, the Government could maintain
a low profile but prepare contingency measures in case the affiliation question

re—emerges.
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17. Comment: This would keep the temperature down and deprive the union
of the ability to score political points. The Government could meanwhile
continue clarifying what options would be open to it should the CPSA decide
to ballot. However, delay would probably result in the opportunity of using
the Employment Bill being lost if the Government wished to pass legislation.

TIMING

18. In his letter of 12 October to Mr Fowler the Paymaster General made
clear his view that a statement of the Government's intentions was appropriate
now. However, timing is dependent on the option which is chosen especially
if legislation is not pursued. Moreover, before a '"statement of intent"
is made public, Ministers will wish to be satisfied about that intention's
viability. The timing question must also now be considered afresh in the
light of the CPSA's decision, when confirmed, not to hold a ballot in the

spring.

19. That said, timing is essentially a' question of deciding whether any
statement should be early and in anticipation that the CPSA will eventually
ballot, or whether the Government should remain silent. The case for making
a statement of intent before any ballot is held is that it might serve as
a deterrent, clearly demonstrating to the CPSA and its membership that the
Government meant business; as a consequence the ballot might be called off
completely, or if the ballot still goes ahead members might be more readily

disposed to vote against affiliation.

20. The argument for remaining silent is that if the CPSA should decide
to drop the idea of a ballot the whole issue could be quietly put to bed,
with little obvious damage done on either side. It 1is also possible that
by making public its intentions the Government would antagonise rather than
chasten the union and provoke it into proceeding with a ballot and the member-

ship into voting in favour of affiliation out of spite or pique.

21. However, if recognition
were to be withdrawn by administrative action (Option D) the union would
have to be properly consulted before withdrawal. Similarly, an appropriate
process of consultation (and an amendment to the Civil Service Code and staff
handbooks) would have to precede suspension of check-off (Option E) if recogni-

tion were not withdrawn. If therefore the Government chose either of these
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responses and wished them to take immediate effect in the event of the union
holding a ballot and voting for affiliation, it would have to state its inten-
tion at a suitable point before the ballot. If on the other hand the
Government's response encompassed legislation it is understood that there
might be a reduced need for prior consultation; but there would remain

practical difficulties as outlined in para 22 below.

22. There are only limited opportunities for passing legislation. If a
legislative option is chosen, it appears unlikely that there will be any
suitable vehicle this Session other than the Employment Bill. Assuming there
are no problems of scope (which depends on the option selected), any new
clause will need to be inserted either during the Report Stage early in
February, or possibly at the Lords Committee Stage probably in March. In
both cases action would have to be taken before it was clear whether any

ballot was to be held, and might in the event prove unnecessary.

CONCLUSION

23. DNone of the options mentioned offers an ideal solution. Each has its
drawbacks, though some are clearly less fraught with difficulty than others.
In all the circumstances it would appear that Options A (Legislation against
individual civil servants) and B (Legislation against Civil Service unions)
are non-runners. Option F (Withdrawal of facilities) is theoretically feasible
but in practice it would be difficult to invoke and would be unlikely to
have much effect. Option G (seek support from CCSU and/or Opposition) is

not seen as a serious possibility.
24. This therefore leaves Options C, D and E and H.

25. Option C (placing a duty in law on Civil Service unions not to affiliate)
is worth further consideration but there are difficulties, as outlined in
paras T and 22. Option D (withdrawal of recognition - for preference without
legislation) should also be pursued further; although there are potential
problems with ECHR and judicial review, if these can be overcome this Option
has certain advantages. Derecognition by administrative action does seem
to be the natural response of the ordinary employer and obviates the timing
problem of the legislative route. Option E (suspension of check-off) is
unquestionably the least problematical of the various Options. It would
be implemented automatically if recognition were withdrawn. Used on its

own it could prove effective in the short term. But it might be seen in
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some quarters as a less than decisive counter on the part of the Government,
and would only have effect for as long as the union remained dependent on
check-off for its subscriptions. Option H (Government remains uncommitted
but prepares contingency measures) has the advantage of keeping the temperature
down and allowing the affiliation issue quietly to disappear if a ballot
is abandoned. The Government could meanwhile clear the way for action in
case a ballot were still to be held. But this would almost certainly remove
the possibility of using the Employment Bill as a vehicle for any legislation

and thus would compromise Options C and D.

26. It is recommended that, if Treasury Ministers agree, Options C, D, and
E should be pursued further with the ILaw Officers. This does not prevent

us using Option H if we so wish.
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APPENDIX

IMPLICATIONS OF OPTION B RE ILO AND ECHR

110

(1)

{114)

Withdrawal of recognition might be deemed to be an infringement

of freedom of association 1in contravention of International
Labour Convention (ILC) 8T (notably articles 2 and 3) and of
LLEC: #15i  article™:9:; Could also be argued that withdrawal of
recognition amounted to an act of interference in the functioning
of the union, contrary to article 5.2 of ILC 151, and that it
was not consonant with promoting the full development of collec-

tive bargaining (articles 7 and 8 of 151).

However, DEm consider that while the risk of being found in
breach cannot be ruled out, this is '"perhaps not the 1likely

outcome".

Removal of immunity in tort would be likely to be held to be

an interference with the functioning of the union in breach
oft THOU 151, " artieclelS(2). There 1is also the possibility of
breach of ILC 151, article 9 (freedom of association) and of
the European Social Charter. Under the UN International Covenant
on Economic, Social and Cultural Rights, breaches could be alleged
of article 8(1)(c) and 8(1)(d), which deal respectively with
the right of unions to function freely and the right to strike.

DEm advise that removal of immunity would be 1likely to be in

breach of ILC 151 and of the European Social Charter.

Removal of listing and certificate of independence would, DEm.

advise, be likely to be found contrary to the right of freedom
of association under ILC 87, article 2, and to the protection
against acts of anti-union discrimination conferred by ILC 151,

article L.
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ECHR

The Option B proposals would be likely to be challenged in Strasbourg. The
outcome of an application to Strasbourg cannot be predicted with certainty,
but the UK might well eventually be found to have violated Article 11 of the
Human Rights Convention. Article 11 is concerned with the right to peaceful
assembly and freedom of association and the right to form and to Jjoin trade
unions for the protection of members interests. Article 11.2 is concerned
with the proscription of restrictions on the exercise of such rights other
than those which are laid down by -law and are necessary in the interests of
national security, public safety, prevention of disorder of crime, protection
of health or morals or protection of rights and freedom of others. Moreover
it is also provided that Article 11 does not prevent the imposition of lawful
restrictions in the exercise of such rights by members, inter alia, of the
administration of the state. T.Sol/FCO advise that one or more members of
a union and/or the union itself might complain that the right to freedom of
association had been violated if the union lost its certificate of independence

and status as a recognised union.

However, notwithstanding the above, it appears that the application of Article

11 in the area of trade union law is far from clear.

N
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POLITICAL NEUTRALITY OF THE CIVIL SERVICE AND ITS UNIONS

Summary of current policy

It is in the national interest that the Civil Service silould be able, and be
seen to be able, to serve with impartiality the Government of the day of
whatever political persuasion. It is of critical importafice that both Ministers
responsible for the policies and the public which has dealings with various
parts of the Civil Service should have complete confidence in the political
neutrality of the Service. (It is for this reason that rules exist which

restrict the political freedom of most civil servants as individuals.)

24 If a non-industrial Civil Service union affiliates politically, this may
well appear to be the collective wish of its members to be formally and publicly
associated with one political party. The public at large may well be unable
or unwilling to differentiate. between the '"Civil Service" as such on the one
hand and the Civil Service unions on the other. The Government of the day will
be concerned that the unions will attempt to use, in whatever way, their
industrial power to change, oppose or promote policies in the interests of a
particular party. The perception of the Government and the public of the Civil
Service as a collective entity would change in that event and confidence in its

ability to carry out its daily tasks with impartiality would be severely

damaged, perhaps irreparably.

3= The attached note considers at greater length the public policy on the
perceived need for political neutrality in the modern non-industrial Civil
Service and its unions, a policy which was last voiced publicly by the then

Minister of State, Mr Brooke, in the House of Commons on 7 February 1986:

"Union members should know also that the creation of such [political]
funds will not be seen as in keeping with the pulilical neutrality
of a civil service that has to serve Governments of any political
persuasion. Moreover, in the Government's view, political affiliation
- a further but separate possible step - would run wholly counter to
this need for political neutrality."

1-12.87
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POLITICAL NEUTRALITY IN THE CIVIL SERVICE AND ITS TRADE UNIONS

Note by the Treasury

The need for an independent Civil Service, free from patronage and external press-
ures, available to serve the Government of the day has been recognised since the

Northcote-Trevelyan Report of 1853. This said:

"The Government of the country could not be carried on without the aid
of an efficient body of permanent officers, occupying a position duly
subordinate to that of the Ministers who are directly responsible to
the Crown and to Parliament, yet possessing sufficient independence,
character, ability and experience to be able to advise, assist, and to
some extent, influence, those who are from time to time set over them".

2.3 The question of political independence, both collectively and individually,
emerged later in the 19th and early 20th centuries. For long there has been an
established policy to differentiate Dbetween the rights of individual civil
servants to belong to political parties and, to various degrees depending on their
grades and jobs, to participate in party political activities, and the need for
the Civil Service as a whole to be, and to be seen to be, politically neutral and

ready to serve Governments of any colour. The Order in Council of 1910 stated

that:

"Employees of the Civil Service should take no overt part in public
political affairs".

The current Civil Service Pay and Conditions of Service Code which 1is promulgated
under the authority of the Civil Service Order in Council 1982 (as amended) states
the requirement to serve loyally successive governments of different political

complexions in its paragraphs on political activities.

S The 1949 Masterman Report (Committee on the Political Activities of Civil
Servants, Cmd T718) said:

", .. that to preserve the attitude of detachment in all civil servants
in whom its absence might adversely affect the public service is so
important as to easily outweigh any hardship felt by individuals who
are deprived of the freedom to propagate political views among their
fellow citizens ..... Any weakening of the existing tradition of
political impartiality would be the first step towards the creation of .
a political Civil Service."



The Armitage Report (1978 Committee on Political Activities of Civil Servants -
Cmnd T057) - recommended liberalising some of the constraints on political
activities by individual civil servants. No.netheless, it proposed that only
industrials and non-office grades (eg messengers, prison officers, cleaners and
others) should be given political freedom and that even clerical staff should be
required to obtain the permission of their department before taking part in

national or local political activities. The report observed: .

"One particular thread runs through nearly all the evidence received,
whether from the Civil Service Department, the National Staff Side or
those who wrote to the Committee: since the publication of the Masterman
Report, the concept of the impartial loyalty of the Civil Service to
Governments of different ©political complexions has been fully
maintained. Over the 1last few years ..... few have challenged its
capacity to serve Govermments of different political views impartially.
....civil servants are appointed and paid out of public funds to serve
the duly elected Parliament and Government of the day loyally, whichever
parliamentary party or combination of parties is in power. We have been
conscious of the need to preserve both this reputation and this service
and we are fully aware of the dangers of their forfeiture".

This doctrine of political neutrality was reiterated in 1985 in Sir Robert
Armstrong's memorandum on the relationship between civil servants and Ministers

and again in his revised version issued in December 1987:

"The British Civil Service is a non-political and professional career
service subject to a code of rules and disciplines. Civil servants are
required to serve the duly constituted Government of the day, of
whatever political complexion. It is of the first importance that civil
servants should conduct themselves in such a way as to deserve and
retain the confidence of Ministers, and to be able to establish the same
relationship with those whom they may be required to serve in some
future Administration. That confidence is the indispensable foundation
of a good relationship between Ministers and civil servants. The
conduct of civil servants should at all times be such that Ministers
and potential future Ministers can be sure that that confidence can be
freely given, and that the Civil Service will at all times
conscientiously fulfil its duties and obligations to, and impartially
assist, advise and carry out the policies of, the duly constituted
Government of the day."

L. In the first quarter of the 20th century, the Civil Service unions increased
in size and numbers and those representing clerical staff increasingly associated
themselves with, and indeed affiliated to, the Labour Party. In the aftermath
of the 1926 General Strike, it appears that the Government decided to extend the
principle that civil servants should be politically neutral to civil servants in

their collective form. Thus in 1927, Parliament passed the Trades



Disputes Act which, amongst other things, prevented civil servants, whether non-
industrial or industrial, from belonging to trade unibns which had affiliated
either to the TUC or to political parties. The Chancellor of the Exchequer, the
then Mr Churchill, acknowledged that individual civil servants had'a right as

citizens to identify with particular political parties but said:

"We cannot allow the Civil Service of this country to be drawn into the
party arena, because that would be fatal to the Civil Service .... If
we are going to have party politics introduced into the Civil Service
and organised action deliberately taken by civil servants, not to push
their own particular interests but to sway national and political
issues, then you will introduce that sort of poison that has discredited
the Civil Service of some important countries..... b

Dl In 1946, when the Trades Disputes Act was repealed, it was argued from the
Government benches that individual civil servants might be of any political
persuasion, but in their public capacity would carry out their duties loyally to
the Government. The fact that their unions might have affiliated to a-particular
political party was not in those circumstances relevant. Nonetheless, the
Masterman Report in 1949 acknowledged the difficulties if civil servants "above
the 1line" ie excluding non-office grades, were instructed by their staff
associations when acting as delegates to party political conferences to attack
the general policy of the government. The 1965 edition of the handbook "Staff
relations in the Civil Service", last reprinted in 1978 with an editor's note
accepting thaf it was no longer up to date and would be revised in due course,
stated that Civil Service staff associations might apply to the Chief Registrar
of Friendly Societies for registration as trade unions and in an apparent

acknowledgement of the legal position noted that:

"There is nothing to prevent Civil Service staff associations
affiliating to the TUC or any political party'.

However, despite the freedom granted to Civil Service trade unions, and élthough
all affiliated sooner or later to the TUC, none representing non-industrial civil
servants has done so to a political party. (The Post Office unions had affiliated
to the Labour Party while the Post Office was still a government department.
However, the general view of Post Office staff again accdrding to Masterman, was
that they mainly carried out manipulative duties or in the case of counter clerks
business transactions with the public rather than the discretionary administration
of regulations.) Nonetheless, there have been attempts in the CPSA to affiliate;
in 1983 the membership voted against the proposal by a majority of 2 to 1. Thus,




despite their legal freedom to do so since 191{6, the Civil Service unions have
refrained from overt political alignment even though it has Aalso heen recognised,
as the Armitage report acknowledged, that individual civil servants may and
frequently do take a political stance when representing their members in a formal

trade union capacity.

6. With the exception of the CPSA, the question of the‘political assoclations
of Civil Service unions remained quiescent between 1946 and 1985. However,
following the 1983 Green Paper "Trade Unions and Democracy”, which made clear the
Government's views on unions' political funds, the Trade Union Act 1984, inter
alia, revised the definition of poli%iéal objects for which political funds are
required. In the light of this the Inland Revenue Staff Federation considered
that it needed a political fund although it made it clear that it had no intention
of affiliating to any political party. 1In respdnse to that union's actions, the
then Minister of State, Treasury, made clear the Government's views on the need
for politically neutral Civil Service unions in a statement to the House of

Commons on 7 February 1986. He said:

"Union members should know also that the creation of such [politicall
funds will not be seen as in keeping with the political neutrality of
a civil service that has to serve Governments of any political
persuasion. Moreover, in the Government's view, political affiliation
- a further but separate possible step - would run wholly counter to
this need for political neutrality."

This statement reflected the development in the Government's thinking in the light
of what was perceived to be a fresh development in Civil Service unions' attitudes
to alignment with a political party. The underlying reasons for this expression

of the Government's views are set out in paras 7-10 below.

s If a trade union contributes to the finances of a political party and thus
has direct or indirect influence over that party's policies, its own actions
towards its members and their employer may well be swayed by political and
ideological interests. Instead of solely carrying out the Government's policies,
civil servants could be wunder préséure to influence themn. This may be
unexceptional where there is legitimate disagreement between the unions and the
Government over its policies and practices on Civil Service pay and conditions
of 'employment. At such times, there will inevitably be tensions between civil
servants' loyalties to their employer and to their unions. But it is another

matter to create such tensions over the Government's wider policies - in its role



as Government rather than employer - because these do not coincide with the
unions' own political beliefs and aspirations. Unions may give instructions to
their members which are based on political views and it would not be necessary
to go as far as to take strike action in order to attempt to obstruct the
employer. Of course, in order to satisfy the "golden formula", an industrial
dispute must relate wholly or mainly to one of the matters specified in TULRA.
Nonetheless, the trigger for seeking industrial action may be political opposition

to the Government's wider policies.

S There are already signs of this even though no Civil Service union as yet
enjoys formal political affiliation. For example, both the CPSA and the SCPS have
made clear their opposition to the Govermment's social security reforms and only
in part has this opposition been based on perceived problems for the staff in the
departments in question. Considerable space has been given to this in union
Journals, in particular the Society's Opinion of July 1985 and CPSA's Red Tape
of September 1985 which called for opposition to the policy. The CPSA has also
opposed the Government's policy to monitor the ethnic origins of security
claimants to the extent of exhorting its members to mount industrial action
despite that policy's endorsement by the Equal Opportunities Commission and the
fact that this does not impinge on the terms and conditions of the civil servants

carrying out the work.

9. There are a number of grounds for concern if Civil Service non-industrial

unions affiliate politically.

a. Under the Whitley arrangements, Civil Service unions claim to
represent all the staff in the grades for which they have recognition,
and are accepted by the employer as doing so whether or not such staff
are members. Generally the Government (or departments as appropriate)
may well negotiate with the unions on that basis, and certainly does
so on national issues. In the circumstances, there is an inherent risk
that the public might perceive a close identity between the Civil

Service unions and the Civil Service as a collective entity.

b. If the Civil Service unions affiliate politically, this will appear
to be the collective wish of their members to be associated publicly
with a particular party - a different step from a decision by an
individual civil servant to join a party in his or her private capacity.

In turn, affiliation may also be perceived to be a derogation from civil



service neutrality, with a consequent loss of public and ministerial
confidence in the capacity of the Civil Service to implement impartially
the Government's policy. This would be a matter of grave concern. In
those circumstances, it would be appropriate, as a matter of public

policy, to take action to ensure that nothing should give rise to that

perception.
c. This is a quite separate issue from an actual breach of civil
service neutrality by individuals. To ensure that individuals carry

out, and are seen to be carrying out, their duties properly, the Code

makes provision for the circumstances in which individual civil servants

may engage in political activity.

10. There are, of course, divisions between parts of +the Civil Service.
Representation by the various unions is not entirely clear cut. There are degrees
of overlap and . it would be over-simplistic to argue that, for example, the
majority of clerical staff and their unions could be allowed to enjoy greater
political freedom than at present while more senior civil servants and their
unions could not. There is an inherent risk that the public's perception of the
Civil Service is generalised and it may be that the public do not differentiate
between those parts of the Civil Service carrying out executive functions and
those less visible parts concerned with policies. The objectivity of the services

it provides and of the assistance and advice which it gives may well be

questioned.

11. At the heart of the issue are questions on the one hand of public perception
and a long-standing public expectation, based on experience to date, of strict
political neutrality in the Civil Service as a whole, and on the other the desire
of some elements in union leadership groups to take, through affiliation, a formal
and overt party political stance. The difficulty of reconciling these positions
should be seen in a long-term perspective independent of the political balance
at any given time. Political parties, in the context of affiliation, are distinct
from the Parliamentary parties from which Governments are formed and even more
distinct from Governments themselves; and conflicts of policy between party and
Government can on occaéion be observed. It is by no means evident that the .
affiliation of a Civil Service union to a party from which a Government was formed
would necessarily be perceived by the public or Government members as any more

suitable than its affiliation to a party linked at any given time to the

Parliamentary opposition.
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12. It is undeniable that there is a long established public policy that in the
national interest the non-industrial Civil Service as an entity should be, and
be seen to be, above party politics, and be manifestly able to serve whatever
Government is in power, advising and carrying out its policies and functions with
impartiality; It is also current public policy that thdse unions seeking to
represent the non-industrial Civil Service should refrain.from overt and formal
political links which might not only present conflicts of interest between their
members and the employer in areas outside civil service terms and conditions of
employment, but because of their representative role would endanger the public
image and reputation of the service for political impartiality and objectivity.
So far this policy has been accepted by most Civil Service unions and, where it

has been put to the test, the majority of union members.

10,12 28T
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APS/CHANCELLOR 4,«/ Nt cc: PS/Sir P Middleton
PS/Miss Mueller

S/ Mr C W Kelly
{‘V~) Mr Gilhooly
1\] \/ Mr Truman

Mr Pettifer

CPSA: FURTHER DEVELOPMENTS

The Paymaster General thought the Chancellor might like to see

the attached minute from Mr Truman.

2n The Paymaster wondered whether the check-off correspondence
will be sufficiently protracted to be still open in May next year.

Mr Truman thinks not, unless the CPSA are excessively tardy.

X

- e

S P JUDGE

Private Secretary
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: DATE: 14 December 1987

MR KELLY

cc ‘PS/PMG
PS/Sir P Middleton
PS/Miss Mueller
Mr Gilhooly
Mr Pettifer

CPSA: FURTHER DEVELOPMENTS

Political affiliation

Apparently the CPSA have taken legal advice about the problems
of campaigning for political affiliation without any money in
their political fund. They understand that while such a campaign
is not ruled out of court, they have to be very careful and advocacy
would be on a very low profile basis. In the circumstances, and
in particular given the exchanges of letters between John Ellis
and myself in which I have been seeking assurances about the
guestion of party political affiliation, it appears that the NEC
have agreed that they have no alternative but to defer holding
any ballot. John Ellis told me he will write to the Treasury
giving us an assurance that the political fund will not be used
for party political purposes. He recognises that given the union's
policy, that this may be insufficient and that I will have to
seek further assurances since we will not be keen to set up
check-off arrangements only, as he put it - and I neither encouraged
nor discouraged him in this - to withdraw them if a ballot
subsequently goes in favour of affiliation. However, i[ Lhe NEC
changes hands in May, he believes the question of affiliation
will go on the back burner indefinitely. If Militant retain

control, however, the ballot will probably be held in say a year's

time.
25 Comment: this is good news so far as it goes although much
will depend on the terms of the letter. It causes a complication

in that any action would almost certainly have to be of a contingent

variety.
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1988 Pay

3. Mr Ellis confirmed the press reports about the uproar over
the non-appointment of Mr Roddy as National Organiser. As a result,
the Executive refused to endorse the pay claim foilowing the recent
Pay Conference since they want to use this as an excuse for holding
another meeting in January in which the main topic will be the
appointment (or not) of Mr Roddy. In short they put their own
interests before that of the membership. Privately, Mr Ellis
is determined to seek an IRSF/IPCS type deal but believes there
is no chance of making progress before the May NEC Elections.
Any proposed flexible pay deal if taken to conference would be
"rubbished" and they would get no further forward. Although there
would be a row and some industrial action, Mr Ellis hinted that
he would not be unduly concerned if a relatively modest pay deal
were imposed at the beginning of April provided he then had the
opportunity to negotiate an IRSF type deal effective from next
September or October with a further instalment in 1989. He
certainly wishes to enter negotiations with you (together with

his research officer) and exclude Mr Macreadie as soon as this

proves feasible.

YTS

4. Mr Ellis regarded the recent industrial action in the
Department of Employment as being of relatively l1ittle
consequence - it was a one day strike as he put it - but recognises
he is not yet out of the woods and wishes to have a further meeting

with Mr Luce\#o discuss the problems here.

General

5. Mr Ellis, of course, is ground between the employer on one
hand and his hard left NEC on the other. The real questions are
whether he can outsmart the NEC and deliver his membershlp The

former should not be underestimated even though they spend. much
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of their time politicking. But it is true, as Mr Ellis put it,
that the Militants think solely in terms of strike action - they
are rather like the Japanese Kamikaze pilots in World War II who
seem to glory in self-destruction. The one thing in favour of
the moderates is that the Militants do not recognise that Civil
Servants in particular (and most of the British workforce in
general) are not hell bent on striking at every opportunity.
Nonetheless, I have some sympathy with Mr Ellis's views about
the difficulties of running a union and conducting reasonable
industrial relations with us as the activists' main interest appears

to be looking for opportunities to start strikes.

D A TRUMAN
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FROM: C W KELLY

DATE: 16 December 1987

PAYMASTER GENERAL ce: PPS

- Sir P Middleton
Miss Mueller
Mr 0Odling-Smee
Mr Gilhooly
Mr Truman
Mr Pettifer

CPSA AND POLITICAL AFFILIATION

Mr Truman's minute below covers the further analysis of the options open to us
in the event of CPSA affiliation to the ILabour Party which you commissioned at

your meeting with Mr Fowler on 19 November.

2. The more we look at this the more the options available to us seem to be

getting narrowed down.

i You ruled out the option of taking action against individuals at a fairly
early stage, for fairly obvious reasons. As I understand it, you have also
reluctantly agreed with Mr Fowler that the option of legislating to remove
immunities from actions in tort and to remove listing and certification of
independents had also to be dropped because of complications with the European

Code of Human Rights and our obligations to the ILO.

L, The lawyers now seem to be telling us that there are similar ECHR difficulties
with the other front runner, withdrawal of recognition. If this view is confirmed,
it has important implications. It is one which, speaking as a layman, I find
very surprising. The proposal, which I endorsed, is that the law officers advice

should be specifically sought about this.

5 If that advice supports the current view, we are effectively left with only

two other worthwhile options, both of which have their own difficulties:
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(a) Suspension of check-off. We have not yet agreed to check-off for the
political fund and ought in my view to continue not to do so for as
long as the CPSA executive policy remains in favour of affiliation.
The question is whether we should go further and withdraw check—off
entirely for the "normal" union subscription as well if the CPSA persist
with their policy. In the short—term this could be quite a substantial

sanction.

(b) A new idea, placing a legal duty in law on Civil Service unions not
to affilézéte, with the implication that financial sanctions could
be imposed if this duty was ignored. 1In one sense this is the most
direct approach. But it could involve some difficult problems of

definition and, yet again, there could be problems with the ECHR.

6. The next step is to consult the Law Officers, particularly on the ILO/ECHR
dimension. If you agree, we will arrange to do this straight away through the
Treasury Solicitor. You may wish simultaneously to discuss the present position
with us, particularly in the light of the news - if it could be relied upon - that
the CPSA executive take the view that they will have to postpone the affiliation
ballot at least until after the NEC elections in May. (Mr Ellis' letter Jjust

received is a little ambivalent on this point).
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FROM: S P JUDGE

DATE: 21 December 1987

APS/CHANCELLOR / CWJ—e,vd -f—G‘V ~ cc Sir P Middleton
Miss Mueller
N P G5 P/ou:rd e Munille

Odliny-Suee
Mr C W Kelly

2y N b X &\@" WL iy

GY ,Q%él ) Mr Pettifer
g WA,

CPSA AND POLITICAL AFFILIATION N

The Paymaster General has seen Mr Kelly's submission of 16

December, covering Mr Truman's of 15 December, which:
= identify 8 options for Government action;

= explain why the option originally preferred by the
Chancellor and the Paymaster 1in the Paymaster's
letter of 12 October to Mr Fowler (legislating to
remove immunity £from tort actions etc. - Option B)

is no longer feasible; and

= suggest that the Law Officers' advice 1is sought

on 3 other options (C, D and E).

20 Subject to the Chancellor's views, the Paymaster is content
which this advice, and for the Treasury Solicitor to consult
the Law Officers as soon as possible. He also plans to have

a meeting with officials in the week beginning January 5.

L

- - -

S P JUDGE
Private Secretary
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FROM: J M G TAYLOR|
DATE: 24 December 1987

PS/PAYMASTER GENERAL cc Sir P Middleton

Miss Mueller
Mr Odling-Smee
Mr C W Kelly

Mr Gilhooly
Mr Truman

Mr Pettifer

CPSA AND POLITICAL AFFILIATION

The Chancellor has seen your minute of 21 December.

218 He is content for the Paymaster to proceed as proposed. He
has commented, however, that the Law Officevs should also be asked
for a ruling/advice on option A, where we have the 1927 Act
precedent.

Al

J M G TAYLOR
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MR TRUMAN cc APS/Chancellor
Sir Peter Middleton
Dame Anne Mueller
Mr 0Odling-Smee
Mr C W Kelly
Mr Gilhooly
Mr Pettifer
Mr Tyrie
Mr Court - OMCS
Mr Muttukumaru - T.Sol

CPSA AND POLITICAL AFFILIATION

The Paymaster General was grateful for the discussion on 7 January
with Dame Anne Mueller, Mr Kelly, Mr Pettifer, Mr Tyrie, Mr Court
(OMCS), Mr Muttukumaru (T.Sol) and you.

Papers: your minute of 15 December, with the paper by Treasury
and Department of Employment officials; Mr Kelly's of 16 December;
and Mr Taylor's of 24 December.

2 The Law Officers are expected to advise on options C, D
and E (paragraphs 6-12 of the 3joint paper) on or before Friday,
15 January. The Paymaster said he would want an early meeting
once this advice had been received. Advice on option A (paragraphs
2-3) may take 1longer because the ‘Law Officers have asked for
comments from the 1legal departments of DEm and FCO. Pending
this advice, the Paymaster was brought up-to-date on the CPSA

position and a number of contingencies were discussed.

CPSA position

3 The General Secretary has said that he believes a ballot
on political affiliation will not now be held before autumn 1988,
and may be postponed indefinitely depending on the outcome of
the Executive elections in May. A final decision has yet to
be taken, however, and it is expected that the matter will be

discussed by the Executive later in January or early February.
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4. Meanwhile the CPSA have given a written undertaking not
to use their political fund for party political purposes "until
and unless" their members decide by ballot that the union should
affiliate to the Labour Party. This assurance 1is not regarded
as sufficient and it is intended that the CPSA should be so
advised. The delay in granting check-off is partly attributable
to the fact that the CPSA's proposed method of collecting the

political levy does not fully accord with the relevant provisions

in the Code. One or two technical points have still to be
resolved.
5 Mr Muttukumaru said that on the basis of the limited inform-

ation available to him, there could be a risk of a judicial review
finding against the Government if it were held that check-off
facilities had been withheld unreasonably. At present there
is no indication that the CPSA will seek to challenge the with-
holding of check-off wvia judicial review. If they were to do
so it would be necessary to amend the Pay & Conditions of Service
Code (assuming an amendment had not already been put in train)

after appropriate consultation with the CCSU.

6. Present indications are that the case for withdrawal of
recognition by administrative act is stronger in terms of domestic

law then previously supposed. If, however, a legislative route

was decided upon, the Department of Employment was likely to

agree to support emergency legislation if the CPSA did mount
an affiliation campaign, in preference to the insertion of a
clause or clauses in the Employment Bill presently before the
House. The Paymaster attached importance to securing such agree-
ment in advance. The scope for inserting the necessary legislation
in the Employment Bill has not yet been established beyond doubt.
Department of Employment lawyers have been asked to advise on
this.

Rosie claDick

ROSIE CHADWICK
Assistant Private Secretary
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28 January 1988

MR TRUMAN cc APS/Chancellor
Sir Peter Middleton
Dame Anne Mueller
Mr Odling-Smee
Mr C W Kelly
Mr Gilhooly
Mr Pettifer
Mr Court - OMCS
Miss Haydon - OMCS
Mr Tyrie
Mr Muttukumaru - T.Sol

CPSA AND POLITICAL ADDILIATION

I attach a note of the meeting of 22 January which supersedes
the earlier version. I should be grateful if, to avoid confusion,

you would destroy version 1.

REC.

ROSIE CHADWICK
Assistant Private Secretary
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FROM: ROSIE CHADWICK
DATE: 25 January 1988

MR TRUMAN cc APS/Chancellor
Sir Peter Middleton
Dame Anne Mueller
Mr Odling-Smee
Mr C W Kelly
Mr Gilhooly
Mr Pettifer
Mr Court - OMCS
Miss Haydon - OMCS
Mr Tyrie
Mr Muttukumaru - T.Sol

CPSA AND POLITICAL AFFILIATION

The Paymaster General had a meeting on Friday with Dame Anne
Mueller, Mr Kelly, Mr Pettifer, Miss Haydon (OMCS), Mr Muttukumaru
(T.Sol) and you which:

- considered the implications of the CSD staff handbook;
- reported on developments within the CPSA; and

= reassessed the options open to Government in the 1light

of the Law Officers' advice.

Papers: Mr Muttukumaru (18 and 21 January) covering Ms Wilmshurst

(15 and 20 January) and your minutes of 8 and 21 January.

Handbook - "Staff Relations in the Civil Service"
25 This booklet, referred to in the advice from the Law Officers,
is ‘notssdm sEact  an U MPO publication. It was first published in

1949; its most recent edition dates from 1965; and for some time
it has been issued with the proviso that "developments in Civil
Service staff relations since 1949 will be dealt with in a revised
edition at some future date". Its statement on political
affiliation could be said to have been superseded by later
Ministerial statements, and formal withdrawal or replacement

is not advisable.

CPSA position

33 Mr Kinnock seems ambivalent about affiliation by the CPSA
to the Labour Party, and has urged delay until 1989 on the grounds
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that any campaign will need to be long and thorough. This advice,
together with the continuing suspension of check-off, make a

ballot on affiliation this year look extremely unlikely.

Options
4. As a result of the Law Officers' advice, two options 1look
less promising:
Option A: (legislation against individual civil servants)
is regarded as a non-starter (for reasons set out in your

minute of 21 January).

Option D: (withdrawal of recognition) is thought susceptible
to a successful challenge under judicial review, if effected
by administrative act. Withdrawal by 1legislation, whilst
acceptable domestically, would probably fall foul of the
ECHR and defeat could have wider implications. The risk,
as defined by the Law Officers, is significant, which is
thought to mean <¢70:30 against. Court action could be
triggered by enactment. It could take 2-5 years for the

case to run its course through the European Court.

S This leaves Option C (legislation which places a duty on
Civil Service unions not to affiliate to a political party) and

Option E (suspension of check-off).

6. On Option C the Treasury are clarifying the ILO position
with the Department of Employment and the Law Officers. The
preference is for postponing any legislation until after a ballot
has been held. The Paymaster General repeated his desire to

secure Mr Fowler's support for such legislation, should it become

necessary.

Suspension of check-off

s There were strong policy arguments for continuing to defer
giving agreement to check-off for the political fund subscription
for as long as an affiliation ballot remained firmly on the CPSA
agenda. Assuming that the CPSA could demonstrate an ability

to comply with the administrative provisions of the Code, however,
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refusal would not be legally defensible. As a matter of policy,
it might be better to contest the case, risk losing it and then
seek to amend the Code to ensure that funds were not used for
the party political purpose of campaigning for affiliation. But
the only legally safe course would be to amend the Code before-
hand after a proper process of consultation. One problem is
to define the conditions under which check-off would be granted,
or continued, so as to cover the CPSA position without having
an adverse effect on other unions. One possibility, which you
agreed to look into in conjunction with the Treasury Solicitor,
is a statement that all check-off would be suspended on commence-
ment of an affiliation campaign by a particular union.

Timetable

g5 The CPSA are not expected to respond to your latest request

for reassurance until mid-February. Meanwhile:

= You will 1look more closely at exactly what assurance
can be required of the CPSA (see paragraph 7 above).

(The aim is to have done this by early next week.)

- The Law Officers will be asked to advise on the ILO
aspects of Option C.

The Paymaster General will then be in a position to put a 'package'
to Mr Fowler.

REC

ROSIE CHADWICK
Assistant Private Secretary
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W/ L TFROM: D A TRUMAN
’ ' DATE: 4 February 1988
1. MR KELLY : \ \ J ce PS/Chancellor
: ¥ ‘/\) Sir Peter Middleton
2. PAYMASTER GENERAL O'Sw) Dame Anne Muelier
W w i ( Mr 0Odling-Smee
Mr Gilhooly
Mr Tyrie
W Mr Court OMCS

X

CPSA AND POLITICAL AFFILIATION w : Ww ’ﬂ

Further to my minute of 21 January ahd your meeting the next day, we have now
received the advice of the Department of Employment and the Attorney General
on Option C (legislation placing a duty on Civil Service unions not to affiliate
to a political party). The gist of this advice is that such legislation wonld
probably be regarded by the ILO supervisory bodies as being in breach of Article
3 of Convention No 87 and Article 5 of Convention No 151, but the Attorney

Pis rather more optimistic about the outcome than is the DE. The Attorney has

also considered the implications of our obligations under the International
Convenant on Economic, Cultural and Social Rights (ICECSR) and the International
Covenant on Civil and Political Rights (ICCPR) and has concluded that these
do not differ significantly from those under the ECHR. You will recall that
he thought our chances there were better with Option C than with withdrawal

of recognition.

2. In the meantime we have asked the DE whether other countries have ignored

ILO conventions in legislating against affiliation by their civil service unions.

The DE are unsure of such legislation although it appears that Article Lh1
of the Code de Travail carries the implication th i :
w. They have said that
to confirm this it would probably be necessary to seek further advice possibly
from a French lawyer both on this and the constitutional situation of the main

French political parties. We are pressing DE to look at this again.

35 It appears that we are left with no legislative countermeasures which
are likely to be wholly free of actual or potential problems with the ILO or
ECHR although the Attorney implies that Option C may still be a possibility,
the ILO not withstanding. (The DE, however, will probably argue to the
contrary.) This suggests that it is probably no longer realistic to contemplate

using the Employment Bill as a possible vehicle - Mr Fowler is unenthusiastic
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about the Bill being used and he will presumably be all the more so if there
is a risk that an amendment aimed against affiliation will breach our
international obligations, particularly those for which his own department
has domestic responsibility. (However, if the Bill is to be used, time is
short - the report stage starts on 8 February, the Second Reading in the Lords
could be as early as 22 February and the committee stage béfween 8 and 10 March.)
Free-standing legislation appears to be an alternative, if pressure of other
business and the international dimension were not thought to be insuperable
hurdles, possibly early in the 1988-89 session as a contingency measure or,
given that the CPSA is likely to defer any ballot until some time in late 1989,

as the need arises.

L, We are still left with check-off and we have to consider the following

possibilities:-

(a) The CPSA give an unequivocal assurance that they have no present
intention of holding an affiliation ballot, and confirm that they are
able to comply with the understandings reached with other unions on check-

ot

(b) The union give an assurance to the effect that they have no present
intention of holding an affiliation ballot but that they will or may ballot
at a future date.

(¢c) The CPSA say they definitely intend holding a ballot at a prescribed
date.

5. (a) seems unlikely this side of the NEC elections, but if we were to be
given such an assurance we would have no reason to refuse check-off of the
political levy. (c) is almost as improbable, because the CPSA think that an
overt commitment of this kind will be calculated to ensure that check-off
continues to be withheld. (b) represents the most likely response and it is

probable that Mr Ellis will write in this vein within the next fortnight.

6. In the event that the CPSA reply in terms of either (b) or (c) it will
be necessary for us to think very seriously about moving to amend the Code.
With that in view we have sought and received the Treasury Solicitor's
preliminary advice on how the present rules might be amended to ensure that

we do not run the risk of legal challenge. Ideally, what we require is a

no
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provision which allows wus flexibility to suspend check-off, in whole or in
part, not only in the event of affiliation but also al an earlier stage, that
is when a union fails to give a satisfactory assurance that it does not intend
to embark on a campaign or ballot in favour of party political affiliation.
(Because of problems of definition we believe that it would be very difficult
to draft for withdrawal once a union embarks on a campaign for party affiliation.
We have also taken the view that we could not easily withdraw check-off in
the event that a union spent monies from its political fund on the political
objects defined in S1T of the Trade Union Act 1984. This is because we would
not be in a strong position if we attempted to deter a union from spending
its political fund on the only purposes for which the Government has conceded
this is necessary.) We have also been advised that we cannot legally withhold
check-off pending a change in the Code (unless possibly we had some sound

technical points to clarify, and we have now run out of those).

i Assuming that you would prefer to keep the legislative option in abeyance,
you will need to consider the timing of any Code change. We could take steps
as soon as an appropriate Code formulation can be found and there are powerful
political considerations for demonstrating the Government's concern and its
intention not to stand on the sidelines. Any such change, of course, will
upset the all the Civil Service unions even though they will not be affected
directly since they will (presumably) argue that this is an attempt to interfere
with their internal processes. We should not necessarily be concerned about
this since the unions are bound to object to all changes perceived as being
inimical to their interests. However, colleagues who will be negotiating the
1988 pay round, particularly with the CPSA and NUCPS see advantage in not giving
further ammunition to the militant activists at a critical stage in the pay
campaign - particularly since in March/ApriI_L the CPSA is likely to be seeking
an all-out strike. 'They would preter Such'.a change to be made luler in Lhe
year. Further, even if the CPSA give us a reasonable assurance (as in para
4(b)) and it is agreed that we should concede check-off in, say, March, it
is unlikely that the check-off arrangements will operate before the end of
April or even May, ie after the NEC elections. These may produce &a change

inicontrol.

(o8 On procedures, we would need to take advice from the lawyers but presumably
would follow much the same consultative process as we did last year which

culminated in an amendment to the rules to provide for suspension of check-
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off in the event of industrial action. Departments would have to embark on
simultaneous consultations with their unions in order to secure changes to

departmental handbooks. Any change would take about 2 to 3 months to implement.
9. You will wish to consider whether you

(a) wish to press for an amendment to the Employment Bill or keep the
legislative option in reserve - the latter looks the least controversial
option and gives more time for the lawyers - if that is thought desirable

— to reconsider the international problems;

(b) want the Code amended in the way proposed and the timing. Although
there are strong industrial relations arguments for holding back until
the early summer, these may well be balanced by the political desirability

of being seen to take action soon.

10. You will wish to write to Mr Fowler (and those colleagues whom you first
alerted to this problem). Depending on your assessment of the desirable optioms,
it is possible that Mr Fowler will feel that in the circumstances a meeting
is unnecessary. I will submit a draft letter to send to Mr Fowler in the light

of the discussion on 8 February.

D A TRUMAN
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1"’ FROM: D A TRUMAN
y DATE: 5 February 1988

PAYMASTER GENERAL cc PS/Chancellor
Sir P Middleton

Dame Anne Mueller /)lx\“}%j

Mr Kelly
Mr Odling-Smee

Mr Tyrie
Mr Court OMCS
Mr Muttukumaru T.Sol.

CPSA AND POLITICAL AFFILIATION

At your meeting this morning, you said that you wished to meet the Secretary
of State for Employment as soon as possible next week to discuss the options

and tactics. I attach, as requested, a short draft letter to Mr Fowler.

D A TRUMAN
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DRAFT LETTER FOR THE PAYMASTER GENERAL TO SEND TO:-

The Rt Hon Norman Fowler, MP
Secretary of State
Department of Employment
Caxton House

Tothill Street

London SW1H 9NF

CPSA AND POLITICAL AFFILTATION

You will recall that we met on 19 November last to discuss the action
the Government might take in response to possible party political
affiliation by the CPSA or any other Civil Service union. At that
meeting it was agreed that our officials should Jjointly review the
range of options and make recommendations on possible courses of
action, and that the views of the Law Officers should be sought on
the legal implications Dboth international and domestic (not 1least

the attendant risks of judicial review).

My officials have been in close touch with yours and we now have
the views of the ILaw Officers. I would welcome the opportunity of
a very early meeting to discuss the situation we appear to have reached
and the action which should now be taken. In particular I would
like to consider with you‘the legislative options and their timing
and the possible alternative of using the check—-off mechanism. Of
course it had been our aim to meet before Christmas, but I am afraid
that because of the legal complexities in particular, it did not
prove possible to complete our deliberations within that timescale.
My private office will be in touch with yours to arrange a mutually

convenient date.

PETER BROOKE
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CPSA AND POLITICAL AFFILIATION

You will recall that we met on 19 November last to discuss the
action the Government might take in response to possible party
political affiliation by the CPSA or any other Civil Service
union. At that meeting it was agreed that our officials should
jointly review the range of options and make recommendations
on possible courses of action, and that the views of the Law
Officers should be sought on the legal implications both inter-
national and domestic (not least the attendant risks of judicial
review).

My officials have been in close touch with yours and we now have
the views of the Law Officers. I would welcome the opportunity
of a very early meeting to discuss the situation we appear to
have reached and the action which should now be taken. In

particular I would like to consider with you the legislative
options and their timing and the possible alternative of using
the check-off mechanism. Of course it had been our aim to meet
before Christmas, but I am afraid that , because of the legal
complexities in particular, it did not prove possible to complete
our deliberations within that timescale. My private office will

be in touch with yours to arrange a mutually convenient date.

L
ch:-

PETER BROOKE
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