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111 	 SECRET AND PERSONAL 	

C/ 

Lord President 

WAR CRIMES INQUIRY 

We had a brief word yesterday about the handling of this 

report. As you know, I announced earlier this week in a Written 

Answer that I had received it. I am very grateful to you for 

agreeing to chair a restricted meeting of colleagues most closely 

involved to take a preliminary look at how we are going to deal 

with what could be a most difficult issue. 

• 

I enclose both parts of the report. The first part sets out 

the background to the inquiry and makes the recommendation in 

strong terms that we should introduce legislation to bring the UK 

in line with that of other countries in a comparable position to 

our own. The second part of the report summarises the material 

which led experienced and senior lawyers and prosecutors to this 

conclusion. I should be very grateful if you and colleagues 

could look at least at those sections of the second part which 

deal with the three cases (case numbers 11, 35 and 77) in which 

the Inquiry thinks that prosecution would be justified as well as 

the whole of part one of the report. 

I am still waiting for the Attorney General's final 

confirmation that he believes it will be possible to publish part 

one of the report without prejudice ,to any subsequent legal 

proceedings. If he is able to give this confirmation, we clearly 

must publish part one of the report, although part two will need 

/to remain 
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• 	2. 

to remain confidential. The immediate question which then arises 

is whether we should publish the report with a statement of the 

Government's intentions or simply an announcement that we are 

considering the position. I have discussed this with my 

Ministerial colleagues most closely concerned in the Home Office 

and the argument has been put to me that if we are minded to turn 

down the possibility of legislation it would be best to say so at 

once and face the likelihood of a strong but possibly short-lived 

reaction. This is not my personal view, however; I favour 

publication now and a statement of the Government's intentions in 

the autumn, after we have seen how the debate develops. 

Any solution is bound to be extremely controversial. The 

decisions to be taken are fundamentally political. I have formed 

111 	certain preliminary views, but will rehearse them in detail at 
the meeting you are calling. Broadly speaking, however, my 

present belief is that it will be extremely difficult to take no 

action on the report in view of the crimes disclosed in it and 

the action which has already been taken by other countries. I do 

not myself favour extradition to the Soviet Union, although that 

is something colleagues may wish to consider further in the light 

of their reading of the report. Whether any prosecutions, let 

alone convictions, would follow if we persuaded Parliament to 

change the law is a different matter. I nevertheless believe 

that it will be very difficult for us to justify total inaction. 

We need finally to consider the question of the timing of an 
s' 

announcement if we did decide to legislate; this is itself of 

course full of difficulty. 

/6. Copies 
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3. 

6. Copies of this go to the Prime Minister, the Foreign 

Secretary, the Lord Chancellor, the Secretary of State for 

Scotland, the Attorney General, the Lord Advocate and Sir Robin 

Butler. 

DNI?  tA,) 	J .  

June 1989  
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From the Private Secretary 

3 JUTSF- 

CY? 

WAR CRIMES INQUIRY  

The Prime Minister has seen a copy of the Home 
Secretary's minute of 29 June to the Lord President, covering 
the report of the Inquiry into the presence in the United 
Kingdom of alleged war criminals from the last War and the 
question of what action should be taken against them. 

The Prime Minister's own view is that we should accept 
the Inquiry's recommendations and legislate to make 
prosecution in this country possible. However, the matter 
will need to be discussed by Cabinet before a decision is 
taken. Whether we publish the report now and delay a 
statement of the Government's intentions until this autumn 
depends on how quickly discussion by Cabinet can be prepared 
and arranged. The Prime Minister's preference would be to 
publish before the recess with a statement of the Government's 
intention to legislate (assuming this is the decision of 
Cabinet). 

I am copying this letter to the Private Secretaries to 
the Foreign Secretary, the Lord Chancellor, the Secretary of 
State for Scotland, the Attorney General, the Lord Advocate 
and to Sir Robin Butler. 

1 

C. D. POWELL 

Colin Walters, Esq., 
Home Office. 
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.H/EXCHEQUER ' 

000381 
PRIME MINISTER 

WAR CRIMES INQUIRY 

I chaired a meeting this morning with Douglas Hurd and other interested colleagues to discuss 

the issues identified in Douglas's minute of 29 June covering the report of the Inquiry into the 

presence in the United Kingdom of alleged war criminals from the last war and the question of 

what action should be taken against them. Geoffrey Howe, James Mackay, Malcolm Rifkind, 

Patrick Mayhew, Peter Fraser and Tim Sainsbury were also present. The meeting also had 

before it your Private Secretary's letter of 3 July recording your preliminary views. 

You will recall that under the law as it stands, British courts do not have jurisdiction over 

people who may now be British citizens or resident in the UK, but who were not British 

citizens or so resident at the time when they allegedly committed offences of murder or 

manslaughter. The Inquiry found evidence sufficient to warrant a prosecution in three of the 

301 allegations it investigated, with substantial evidence also in a further three cases. There 

were another 75 cases in which the Inquiry recommended further investigation. On the basis of 

its findings, the Inquiry recommended the introduction of legislation to give the British courts 

jurisdiction over murder and manslaughter committed as war crimes (violations of the laws and 

customs of war) in Germany or German-occupied territory during the Second World War by 

persons who are now British citizens in the United Kingdom. 

Colleagues present at my meeting expressed surprise at the strength of the evidence uncovered 

by the Inquiry, which was reflected in the firmness of the Inquiry's recommendations for 

action. Patrick Mayhew and Peter Fraser confirmed that the process of prosecution will be 

extremely difficult, not least because many (in at least one case, the majority) of prosecution 

witnesses live in the Soviet Union and have already made clear their unwillingness or inability 

to travel to the United Kingdom to give eivdence. If jurisdiction was taken, very difficult 

decisions would face the prosecuting authorities about whether or not to proceed in individual 

cases. The Lord Chief Justice was believed to have very strong reservations about the ability 

of the courts to cope with the complex and lengthy trials which would be involved. The 

resource implications for all the agencies involved would be very considerable: no provision 

has, of course, been made to meet these costs. Legislation to extend the jurisdiction of the 

British courts over the actions in question will be very controversial, not least among some of 

our own supporters in Parliament. 

SECRET AND PERSONAL 
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• 
Nevertheless, the meeting agreed that, in the face of the Inquiry's firm findings and 

recommendations, there was simply no alternative to legislation. None of the alternatives 

identified by the Inquiry team - deprivation of citizenship, where applicable, and deportation; 

extradition; or prosecution in military courts under the Royal Warrant of 1945 - would be 

acceptable. In particular, a decision to extradite the accused to face trial in the Soviet Union 

was likely to prove even more controversial than a decision to legislate. Tim Sainsbury pointed 

out that a decision to legislate might bring renewed pressure for action to be taken against 

UK citizens, including former members of the Armed Forces, alleged themselves to have 

committed war crimes during the Second World War. But while this may present difficulties 

for the prosecuting authorities, it was not thought to count against legislating in the manner 

proposed by the Inquiry. 

The meeting therefore agreed that Douglas should put forward a memorandum for 

consideration by Cabinet next Thursday recommending that legislation should be brought 

forward next Session in response to the Inquiry report. The precise scope of the legislation will 

need further consideration when the Bill is prepared, as will the consequences for the rest of 

the Government's provisional programme. You will recall that the Inquiry report recommends 

that certain investigations should be put in train in advance of legislation. Colleagues felt, 

however, that quite apart from the resource implications, it would not be right to put action 

in hand until Parliament had been able to express a clear view on the legislation question. 

Assuming that Cabinet endorses Douglas's proposal, it is his intention to make an oral 

statement to the House later that day, in the course of which he would indicate that the 

Government's preliminary view was in favour of legislation as recommended by the Inquiry, but 

that before bringing forward proposals we would want to take account of the views of 

Parliament on the issues raised by the report. We would then arrange debates on the report in 

both Houses probably during the spillover. Part 1 of the report will be published to coincide 

with Douglas's statement: Douglas is putting to its authors some reservations which Peter 

Fraser has about one or two references in it which might possibly prejudice a successful 

prosecution. Douglas will also be writing to John Major about the resource implications of the 

report, and Douglas and Malcolm Rifkind will be respectively informing the Lord Chief Justice 

and the Lord Justice General of what is proposed before a statement is made to the House. 

I am copying this minute to Geoffrey Howe, James Mackay, Douglas Hurd, Malcolm Rifkind, 

Patrick Mayhew, Peter Fraser and Tim Sainsbury, and to John Major, Sir Robin Butler and 

Philip Mawer (Cabinet Office). 

13 July 1989  

4 
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SECR911, AND PERSON-%1-proved in draft by the Lord President 

and signed _in his absenre. 
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From.: THE PRIVATE SECRETARY 

The Home Secretary will be circulating early next week a 

paper for consideration by Cabinet on 20 July. In view of the 

difficulty of the issue, he thought colleagues might find it 

convenient to have before the weekend a copy of Part One of 

the report by Sir Thomas Hetherington and Mr William Chalmers, 

with which the paper will deal. • 
A copy of this letter, with a copy of Part One of the 

Report, goes to Private Secretaries to members of the Cabinet, 

the Chief Whip and to Trevor Woolley (Cabinet Office). 

C J WALTERS 

Alex Allan, Esq 
Private Secretary to the 
Chancellor of the Exchequer 
HM Treasury 
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To: 	The Rt Hon Douglas Hurd, CBE, MP 

Secretary of State for the Home Department 

4, On 15 February 1988 you appointed us to undertake an inquiry into war crimes 
with the following terms of reference: 

"(1) 	TO obtain and examine relevant material, including material held by 

Government Departments and documents which have been or may he 

submitted by the Simon Wiesenthal Centre and others, relating to 

allegations that persons who are now Britith citizens or resident in 

the United Kingdom committed war crimes* during the Second World 

War; 

TO interview persons who appear to rion-=.P.Q.c relevant information 

relating to such allegations; 

TO consider, in the light of the likely probative value in court 

proceedings in the UK of the relevant documentary material and of 

the evidence of potential witnesses, whether the law of the United 

Kingdom should be amended in order to make it possible to prosecute 

for war crimes persons who are now British citizens or resident in 

the United Kingdom; 

And to advise Her Majesty's Government accordingly. • 
(*For the purpocoo of this inquiry, the term "war crimes" extends only to 

crimes of murder, manslaughter or genocide committed in Germany and in 

territories occupied by German forces during the Second World War.)" 

We have now completed our inquiry and have the honour to submit our report. • 

 

Sir Thomas Hetherington 

William Chalmers 

0  16 June 1989 

• 



This Inquiry has been essentially a team effort. We could not possibly have 
Amk  covered the background to war crines, investigated the allegations which we 
',received and conducted interviews both in this country and overseas had it 

not been for the invaluable assistance provided to us by a considerable 
number of people from a variety of agencies here and abroad 

We wculd like to rake special rention of some of the individuals who helped 
us. The early chapters of the Report are substantially based an papers 
prepared by adariPmic researchers. Chapter Two relies heavily on the work of 
Dr Wladyslaw Bartoszewski, of St Antony's College, Oxford, Chapter Three on 
that of Dr Anthony Glees, of Brunel University, ChaptPr Four, an that of 
Dr Martin Dean, and Chapter Five on that of Mt Anton Micaleff, of the 
University of Malta. In eadh case the papers were carefully and skilfully 
prepared and each has also answered queries we put to them courteously and 
prapptly. We are most grateful for their contributions. 

Dr Martin Dean was also engaged by us as a full-time researdher into records 
in this country, in USA, and in West Germany. HE was assisted in this work 

410by Mass Angela Routledge, who also acccmpanied us on most of our 
visits to 

the Soviet Union. Her knowledge of the Russian language was a great asset, 
particularly in a crisis, and she was a most helpful and cheerful travelling 
companion. Valuable research into German archives was also undertaken by 
Mt Christopher Lush and Mt Peter Lawrence. Mt Bab Dixon, of the Research 
Department of the Foreign and Carronwealth Office, was also extremely 
helpful in searching through German archives. Colonel Professor Gerald 
Draper provided us with same excellent advice based on his long expertise 
and knowledge in the field of war crimes. 

III A team of ex4letropolitan Police officers, led by Mr John Cass, was 
responsible for the painstaking, and, frap tine to tine, frustrating work of 
tracking down, and raking enquiries about, persors alleged to be living in 
this country and to have ccrmitted war crimes. As well as Mt nA=A, the team 
consisted of Mt Tim Dainton, Mt David Shepherd, Mt Derek Rashbrook and 
Mt Brian Vickery. Eadh of them also acccrpanied us on overseas trips to 
interview witnesses, and were responsible for the video-taping of the 
interviews. This involved being in effect the baggage-raster of the party, 

in charge of the equipment. This, like all their other duties, was carried 

411.t cheerfully and efficiently. We enjoyed their campany, and are rost grateful for all they did. 

One of the outstanding features of the Inquiry was the development of a 
spirit of international co-cperation and goodwill in this field. 	We 
experienced this at all levels, in many places, but in particular we would 
like to express our thanks for the immense help and enoouragement we 
received from Mt Neal Sher and his colleagues of the Office of Special 
Investigations in Washington, and for the very considerable efforts made by 
Mr Vladimir Andreev, and his colleagues of the Office of the Prccarator 
General in Moscow, in providing us with documentary evidence and to rake 
available to us witnesses wham we wished to interview in the Soviet Union. 
On the visits which we made to Latvia, Lithuania, the UN'aine and 
Byelorussia we were accompanied either by NMe Natalya Kolesnikova or by 

Mr Victor Bothedarov from the Moscow office,- and we would especially like to 

• • 



ackna4ledge the friendly courtesy and willing help whidh they extered to 
us. Likewise, in Israel where many of the survivor witnesses are to be 
found, the arrangements for our interviews were splendidly organised by 
Colonel Russek of the Israeli Police and members of his department 

As explained in more detail in Chapter Eight many persans in this and other 
countries were involved in war it inquiries before we were appointed and 
they all willingly gave us the benefit of their experience. We refer 
particularly to Mr Simon Wiesenthal, the Han Jules Deschenes in Canada, Mt A 
C C Mfenzies QC in Australia, Scottish Television and the All-Party 
Parliamentary War Crimes Group. We are indebted to them all. 

Finally, we owe an intense debt to our Secretariat, seconded to us from the 
lime Office. The Secretary to the Inquiry, Mt David Ackland, has been a 
tower of strength. It has been necessary for him to work long hours, far 
beyond the normal call of duty. He has acccrpanied us on overseas trips, 
travelling many thousands of miles. He has also carried muith of the burden 
of the preparation and co--ordination of this Report. 	The Assistant 
Secretary, Miss Diane Bacon, has also made a most significant contribution 
to the work of the Inquiry. She was responsible for organising most of the 
arrangements for our overseas travel, and the smcothness with whidh these 
arrangements were put into effect are largely due to her efficiency. She 
also accompanied us an same of our trips, where her good humour and Ability 
to gain the confidence of those with wham we were working, were valuable 
assets. We wculd also like to express our sincere thanks to Miss Dorothy 
Allagoa, who carried the whole burden of the secretarial work for the 
greater part of the period of the Inquiry. Her imperturbability and 
dhaerfulnEs.s under pressure were inpressive. Miss Sue Mayhew, who succeeded 
her, has fitted into the team admirably. She too has proved a most willing 
and good humoured member of it, and has produced succPssive drafts of the 
Report with commendable patience and skill. To all of these we are 
extrenely grateful. 

• 
• 

• 

• 

• 

• • 
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CHAPIER • 
INIROCUCTION • 

The original allegations 

	

1.1. 	On 22 October 1986 Rabbi Marvin Hier of the Simon Wiesenthal Centre 

(SC) in Los Angeles wrote to the Prime Minister enclosing a list of 

seventeen alleged war criminals said to be living in Britain. This list was 

leaked, apparently from non-Governmental sources, and was published in a 

number of national newspapers. A photocopy of the list cane into the 

rimmq.P.sion of Scottish Television plc who decided to make a television 

programme about one of those named. When they approached the FmhARsy of the 

41
•Soviet Union in London for assistance with their pLuyIalugue, they were given 

a further list of 34 suspects, which has often been referred to as the 

Scottish Television (STV) list. This list has also been published, in 

summary form, in the press. 

	

1.2. 	The Hone Office division responsible examined the lists and 

atterFted to trace those named therein. On 8 February 1988 the Hare 

III Secretary was able to tell the House of Como-mons. 

"There were 17 names on the Simon Wiesenthal list. We believe that 

10 nay be alive in the United Kingdom. There were 34 names on a list 

provided through Scottish Television plc, of whidh we think that 

seven may be alive in the United Kingdom" (Official Report: Co1.32). • 
Appointment of the Inquiry 

	

1.3. 	It was on 8 February 1988 that the Home Secretary, in a staterent to 

the House of Commons, announced the appointment of the Inquiry (Official 

Report: Cols.28-29). 

	

1.4. 	The Hare Secretary commented that the 1000 pages of material provided 

by the Simon Wieserthal Centre, which included a 500 page encyclopaedia, 

"would not be sufficient to support a criminal prosecution, even if 

410 	there were juricAiction". 
1 



1.5. 	Cr terms of reference (Page (i)) have three primary elements. to 

obtain and examine documentary evidence, to interview witnesses, and to 

consider the likely probative value of the material so obtained. The Home 

Secretary continued: 

"The British courts have jurisdiction over British citizens who have 

committed manslaughter or murder abroad, but do not have jurisdiction 

over people who may now be British citizens, or who may now live here 

and have done so for some time, if the allegations relate to events 

before they became British citizens or before they came to live here" 

(Official Report: C01.32). 

In Scots Law the corresponding term for "manslaughter" is "culpUble homicide" 

and throughout the report any reference to manslaughter should be regarded as 

relating to culpable homicide in Scotland. 	 • 
1.6. 	We were thus also asked in our terms of reference to advise the 

Goverrmoent 

"Whether the law of the United Kingdom should be amended in order to 

make it prls.sible to prosecute for war crimes persons who are now 

British citizens or resident in the United Kingdom". 

The report. 

1.7. 	This report consists of two parts. The first, which we suggest 

should be published, contains a summary of the work that we have undertaken, 

	

background material which provides the context for our work and the decisions 
	• 

that have to be taken, and our findings, conclusions and reccumendations. 

The second part of the report is an Annex containing a summary of eadh of the 

301 cases that we have considered, together with a reccurnendation whether or 

not further action should be urdertaken. For two reasons we moor:rend that 

this thould not be published, and that the names of those against wham 

allegations have been made thould not be revealed. If there are subsequent 

court proceedings in any of these cases, it may be alleged that prior 

publicity has made it impossible for the accused to receive a fair trial. If 

there are no proceedings it would be wrong to blacken the names of those 

alleged to be war criminals, often on the scantiest of evidence. 
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1;8. 	We regret therefore that the original seventeen names given to us by 

the Simon Wiesenthal Centre have been published in this country, particularly 

since at least one of the persons alleged by the Centre to be a war criminal, 

apparently on the basis of cold war propaganda, is a case of mistaken 

identity. Details of that case are included in the first pert of this report 

to illustrate the dangers of raking allegations without supporting evidence 

(Paragraph 8.71). Another name on the Centre's list has now been withdrawn, 

as the person said to have come to the United Kingdom is merely the namesake 

of a war criminal who has been tried in the Soviet Union. Similarly we 

4.eyrt the publicity that the list of 34 names given to Scottish Television 

has received. We have rade no attempt to evaluate the evidence, or lack of 

it, against people on those or other lists whom we have found to be dead, 

since investigation of such cases would not have helped us to advise the 

Government whether or not the law should be changed. It ray therefore be 

411that others of the allegations are also ill-founded. 

	

1.9. 	Our work can be divided into two main sections. The first was 

researth into the background of the prablem. Hest of the allegations that we 

have received concern people fram territories that are now part of the 

Soviet Union, or from Poland. It seemed to us appropriate to consider the 

0 history of these territories in order to understand why such people should 
serve the Germans and the capacities in which they did so (Chapter Two). It 

was also necessary to consiripr  the policies of the British Governments of the 

time and how they were implemented to understand how such persons escaped 

punishment in the immediate postwar years (Chapter Three) and how they 

gained entry to the United Kingdom (Chapter Four). In order that aiqrsmsion 

of possible legislative changes may be put into perspective, we considered it 

important that the present options available under EngliSh and Scots law be 

reviewed (Chapter Six), and to put the consideration therein, particularly of 

retrospectivity, into context we have also included a brief history of 

international law in this field in our report (Chapter Five). Different 

approaches to this problem have been adopted by different countries, and same 

of these are noted in Chapter Seven. Our consideration of these ratters has 

been aided considerably by the researchers we have employed, who produced 

papers on which we have drawn in writing these dhapters. They have also 

located other background and research materials which have been of use to us, 

some of which will be passed to the Home Secretary with our report. In their 

411 researches they have had access to materials in the Public Records Office, in 
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Governnent Departments, and elsewhere. We are particularly grateful to the 
	• 

assistance given to us in this aspect of our work by the Army Historical 

Branch of the Ministry of Defence, and the Research Department of the Foreign 

and Commonwealth Office, both of which were also able to help with tracing 

records of relevance to certain individual cases 

1.10. The second, and more inFortant, aspect of our work, was the 

investigation of the individual cases before us, same of which concerned more 

than one suspect. The methodology of this work is briefly reviewed in 

Chapter Eight but for the reasons given above (Paragraph 1.7) we do not 

consider that it is appropriate that the detailed results of our 

investigations Should be made public. The Annex containing a summary of eaCh 

of the cases, together with the 301 case files and other research materials, 

will be submitted to the Home Secretary tcgether with our report. TO help us 

with our investigations we have employed five retired policemen, who have 

traced suspects, interviewed those menkers of the pUblic in this country who 

have made allegations or who are possible witnesses, and pursued other 

evidence in this country. 	They have also videotaped interviews with 
witnesses abroad. 

1.11. Our investigative work proceeded on two main fronts. A very small 

number of cases were examined in detail. These were selected because same 

evidence was already available. At the same time it was attempted to follow 

up all three hundred cases to same extent. Given the length of time that has 

passed since the crimes were allegedly committed, the difficulties of 

transliteration of names and the scanty information about the present 

whereabouts of the alleged criminals, this was not an easy task Nonetheless 

considerable progress was made, particularly towards the end of the Inquiry, 

as our expertise increased. Researchers were also employed to help with this 

aspect of the work, searching for documents in specific cases in archives 

Abroad, and also conducting general searches in such archives to assist with 
the work of tracing the suspects. 

1.12. It is perhaps apprcpriate to consider briefly here the terms "war 
crime" and "war criminal", which are both much used, often in confusingly 

different ways. Mbst of what are termed "war crimes" in the Second World War 
were committed far from the front line and have little to do with the actual 
waging of war. Mbst of these crimes would be more appropriately termed 
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crimes of occupation, since they were committed in occupied territory after 

the fighting of the war itself had noved elsewhere. Crimes committed in 

territory occupied by military force were generally known as *violations of 

410 the laws and usages (or customs) of war" until replaced by the term "war 
crimes" at the Nuremberg Tribunal. Since then, this term has itself largely 

been superseded by the term "grave breathes" of the 1949 Geneva Conventions. 

The allegations considered in detail by the Inquiry all fall into this 

category. Cr terns of reference require us to consider 

*murder, nanslaughter and genocide committed in Germany or in 

territories occupied by Gernan forces" 

Whilst sudh crimes committed in occupied territory were violations of the 

laws and customs of war under international treaty law, crimes committed by a 

state against its own citizens on its own territory were not. It was to 

encompass such crimes that the concept of "crimes against humanity" was 

III introduced The allegations that we have considered in detail are crimes of 

occupation and were already in breach of international treaty law as 

violations of the laws and customs of war at the beginning of the Second 

World War. 

1.13. Many of the people who came to this country after the war had fought, 

0 at same stage, for the Gernans against the Russians. Sandwiched between two 

oppressive states they had reason to do so. Sore of these fighting units 

were designated SS units, but were used simply as part of an army. There are 

nany people who, to retain their civilian jobs, becamP nominal nempters of the 

Nazi party and often the only social or youth organisations pernitted were 

ostensibly part of the Nazi party or one of its youth organisations. Many 

AI'  territories were annexed by the Soviet Union in 1939 under the terms of 
imv  Stalin's pact with Hitler. When the Germans invaded those territories in 

1941, those who stayed in their jobs. or who chose to fight with the Germans 

against the Russian invaders were classed as collaborators or traitors by the 

Soviet Union, which regarded them as Soviet citizens by virtue of the two 

yeAr Soviet occupation of those territories. Thus it nay be possible to 

identify many people in this country who served the Germans, or who are 

"SS nen", *Nazis", "collaborators" or "traitors". This does not, however, 

nake them war criminals or imply that they have done anything reprehensible 

however nuch same nedia coverage ray ipply. We have tried not to conduct 

this Inquiry as a witch-hunt, but to respond to allegations made to us. We 

0 are sympathetic to the representations made to us by the comunity 

5 • 



Fmnriatians in this country of people from the Baltic states and the Ukraine 
which complain that recent press articles imply that all members of such 

cm/unities are war criminals and suggest that all such people should be 

investigated. While the non-prmeolution of war criminals nay be an ornicion  
which should now be rwaired, it would be altogether wrung to damn all 

members of certain national cartrunities in this country in the process. That 

resembles the Nazi philosophy and we should not make the same mistake. 

• 

• 
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CHAPTER 'IWO 

HISTORY 

2.1. 	Mist of the allegaticns we have received concern persons who were 

torn in what are now the Soviet Baltic Republics, Etrelarussia and the 

Ukraine. At the beginning of the Second World 1,41-, parts of Lithuania, 

Byelorussia and the Ukraine were in Poland. Sore understanding of the 

history of these territories is necessary in order that the events of the 

Second World War and the allegaticrs that have been made be put into crntext. 

It is beyond the scope of this Inquiry to include a detailed account of the 

history of these territories: borders have moved and allegiances have 

fluctuated with a rapidity that is startling to an island race whose borders 

e we defined by the sea. Tne authoritative history of the region has yet to 

be written east and west would each like to paint a picture in vivid, but 

different, colours. The truth is carplex. All this account can do is give 

sore hint of that ccrplexity, of the pressures on the inhabitants of these 

territories sandwiched between two Great Powers and of the reasons why 

service in the German forces did not appear repugnant to those peoples at 

that time as it now does to people in Britain . Because of the similarity of 

41/ their histories, the Baltic states are, in part, considered together. The 

Ukraine and Byelorussia are ocnsidared separately. 

Estonia until 1920 

2.2. 	Estonia had no independent history until 1917. During the thirteenth 

century German knights established therselves in Livonia (Latvia and southern 

Estonia) while northern Estonia fell under Danish rule, although both Russia 

and Sweden also made Shortlived incursions. In 1346 Denmark sold its 

sovereignty in northern Estonia to the Teutonic Order. In 1558 MUscovy, the 

precursor of Russia, invaded northern Estonia, which acknowledged the King of 

Sweden, who by 1581 had driven out the Russians. In 1561 the Teutonic Order 

lost Livonia to Poland-Lithuania, which in turn lost it to Sweden in 1629. 

Sweden ruled all of Estonia until 1721, when it ceded to Russia its Baltic 

interests, which were divided into three provinces of Russia: Estonia, 

Livonia and Courland. In the eighteenth and nineteenth centuries Estonia was 

• gradually Russified. • 	7 



2.3. 	By the spring of 1917 there was an active nationalist movement and in 	
410 

April the new Provisional Government of Russia gave Estonia a degree of 

autonomy. After the October Revolution the Estonian National Cbuncil, having 

refused an offer of independenoe under German protection, declared Estonia to 

be an independent state. In order to protect Estonia from both the Germans 

and the Russians, the COuncil made contacts with the western Allies and on 1 

March 1918 Estonia was recognised by Great Britain and France. In August, 

Russia ceded Estonia to Germany and actions were taken - supported by the 

local German landowning elite - to incorporate Estonia into the German 

Empire. In NoveMber Russia denounced the treaty and indicated its intention 

to regain control of the Baltic states. The only for capable of offering 

resistance was the German army, whidh had remained in the area after the 

armistice to maintain order. On 18 Ndverbber Germany recognised Estonia and 

later agreed to provide same military aid. By the end of 1918 there was a 

small Allied presence in the form of missions in Tallin and British naval 

units and same arms deliveries. After an offensive which captured parts of 

Estonia, the Soviets declared a provisional government of Estonia, but on 23 

December 1918 the Soviet Central Executive Committee passed a resolution 

recognising the independence of the Estonian Soviet Republic. With the help 

of the Finns, Estonians quickly repulsed the Soviet invaders 	Further 	411 
complications were caused by the presence of German for 	in the area - the 

Estonian army being strongly anti-German - and the activities of the White 

Russians, who wished both to overthrow the communist power and to regain the 

Baltic states for the Russian Empire. When news of the Versailles Peace 

Treaty reached the region the Allied mic-cions arranged an armistice under 

whidh German troops left the region. Estonia was a free state and in 1920 	410 
signed a treaty with Russia in whidh the latter renounced all claims to 

Estonian territory. 

Latvia urrtil 1920 

2.4. 	During the thirteenth century German knights conquered Latvia and 

ruled there for three centuries, although the wars between the rising states 

of Lithuania-Poland and NUscovy were fought partly on Latvian soil. Northern 

Latvia, Livonia, was incorporated into Poland in 1561, taken by Sweden in 

1629 and annexed by Plassia between 1710 and 1772. Southern Latvia, Courland, 

fell under Polish suzerainty in 1561 and to Plassia in 1795. Latvian national 
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oconsciousness grew, as Latvians found themselves subject both to German 

landlords, a relic of the German period, and to Russian rule. 

2.5. 	In March 1918 COurland was ceded by the Russians to the Germans, who 

also gained the right to occupy Livonia, whidh was then ceded to them in 

August. As in EStonia, the local German elite hoped to itLx.mpLuate Latvia 

into the German Empire. In November Russia announced its intention to regain 

control of the Baltic states and a joint German-Latvian force to oppose this 

was agreed. 	In the succeeding Soviet offensive almost all Latvia was 

captured and a Soviet Republic formed, whidh was declared independent by 

Russia in December 1918. Latvians were anti-German, being resentful of the 

Baltic German minority, powerful landowners, who formed only about 8 per cent 

of the population. They were increasingly disturbed by German demands: 

411mairtenance of a divided naticnal army (part German, part Latvian), Latvian 

nationality for any German who fought the BolSheviks far four weeks, 

favourable conditions for German settlers, and nany more. Relations worsened 

and in add-April 1919, the Germans inspired a coup whidh left the non-Soviet 

parts of Latvia without a Government. The western Allies opposed BolShevik 

influence, but were also worried by the increasing German influence, 90 per 

cent of the Latvian army being German. As in Estonia, the Khite Russian 

desire to regain the Baltic states for the Russian Empire was a complicating 

factor. In May 1919 Riga, the capital, was captured from the Russians, but 

the advance north of the German for was halted by the Latvian and Estonian 

forces. As news of Versailles reached the region, the Allies intervened, and 

an armistice was arranged under which all German troops were to leave Latvia 

as soon as possible, and the previous Latvian Goverment was reinstated In 

III 1920 Russia signed a treaty renouncing all territorial claims in Latvia. 

Lithuania until 1920 

2.6. 	In the middle of the thirteenth century the territory of Lithuania 

was sandwiched between Prussia and Latvia, both dominated by the Teutonic 

Order of German knights. The defence of Lithuanian territory caused the 

awakening of national consciousness and the formation of a nation state. In 

the fourbaenth century Lithuania expanded south and east, dominating the 

territory left leaderless by the fall of Kiev to the Tatars, and at its 

•
height the Lithuanian Empire readhed the Black Sea. The marriage of their 

rulers led to the formation of the Polish-Lithuanian federation, which • 	9 



defeated the Teutonic Order and destroyed German political power in the 
	• 

Baltic. In 1569 Poland and Lithuania formally became one country, rather 

than two countries with a single monarch. The areas of the Lithuanian empire 

outside ethnic Lithuania beane increasingly Polanized but were then annexed 

by Russia from Poland in 1772 and 1793. Lithuania itself was annexed in 

1795. 	Russification followed, although a strong Lithuanian national 

consciousness remained. 

2.7. 	During the First World War, Lithuania had fallen under German 

occupation by 1917 and in Mandl 1918 it was formally ceded by Russia to 

Germany under the terms of the Treaty of Brest-Litovsk, which ended the war 

between Germany and Russia after the Russian Revolution. When, in Novenber, 

that treaty was denounced by the Russians, they rapidly regained large parts 

of Lithuania, and declared a Soviet RepUblic in the captured territory, whiah 
	• 

in Decenber was declared independent. In Mardi 1919 Lithuania began a 

comter-offensive with the help of Germany, and by August Lithuania was free 

of Russians 	In April 1919, however, Vilnius, the ancient capital of 

Lithuania, whose inhabitants were to a large extent Polish and Jewish, was 

occupied by Polish for. As German for 	withdrew to East Prussia under 

the terns of the Versailles peace treaty, Lithuania made overtures to Russia, 

then engaged in war with Poland, for the return of Vilnius, which was 

occupied in July 1920 by the Red Army and ceded to Lithuania. Although 

provisionally recognised as Lithuanian by the western Allies, it fell finally 

to Poland in Octdber 1920, having Ohanged hands seven times. In 1920 Russia 

renounced all claims to Lithuanian territory. 

The Baltic states between the wars 
	 • 

2.8. 	In Lithuania, there were only two sizeable minorities, the Poles and 

the Jews, who together constituted Pthnut one fifth of the population. The 

dispute over Vilnius, and the historical daminance of Poland in the area, 

caused Polish unpopularity. For a nunber of reasons there was resentment 

towards Jews as well. After the First World War many Jews preferred 

Lithuania to remain within Greater Russia, so that they and the Lithuanians 

would both be minorities within a larger entity. They feared that in an 

independerit Lithuania they would become the single vulnerable minority. In 

1919-1920 same anti-Jewish incidents were justified on the ground of Jewish 

pro-Bolshevik sympathies. Jews constituted a wealthy, educated riddle- 
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clims, and their concentration in urban areas made them conspicuous. They 

410formed a disproportionately large part, as nuch as thirty per cent, of the Communist party, which was also largely urban based. The party was said to 

411
1 be small, having only 2,000 nenbers. In 1926 there was a coup which turned 

Lithuania into an authoritarian right wing state which was followed by an 

increase in anti-senitism 	The prominence of Jews in the small local 

communist party nay have created a pexoeption that Jews were involved in 

anti-state activities. There were 157,000 Jews in Lithuania in 1923, about 7 

per cent of the population. 

2.9. 	According to the 1925 census, there were 95,000 Jews in Latvia, about 

5 per cent of the population. They were not considered a threat to Latvian 

independence and, until the 1934 right-wing takeover, enjoyed a considerable 

degree of freedom. Jewish left-wing parties were stronger than in Lithuania 

"land some nembers showed a pro-communist enthusiasm in 1940. 

2.10. Estcria had only a small Jewish population: 4,500 in 1922, less than 

half of one per cent of the population. It enjoyed full rights but because 

of its small nunbers did not play a significant role in the country. 

0  The Baltic states at the outbreak of the Second Wbrld War 

2.11. In 1938-39 the Baltic states had two main foreign policy objectives: 

to defend their independerce against possible Russian or German aggression 

and to preserve their socio-political systems against communism The Soviet 

threat was perceived to be more dangerous, especially by the ruling elite 

which feared that Soviet invasion would result in mass killings and 

11Ideportations to Siberia of the upper clmmAP.c On 7 June 1.939 Estonia and 
Latvia signed a ncn-aggression pact with Germany. Lithuania, whidh had no 

common border with the Soviet Union, was protected from potential German 

attack by the Anglo-French guarantees to Poland, which had resuned diplomatic 

relations with Lithuania in March 1938. In March 1939 Germany invaded the 

Flaipeda district of Lithuania. 

2.12. On 23 August 1939 the Third Reich signed the ndn-aggression pact with 

the Soviet Union, which is commonly referred to as the Ribberrtrop-Molotcv 

Pact. A secret protocol to this pact delineated the spheres of influence of 

0  the USSR and Gernany, that is, the limits of their occupation. Estonia and 
11 
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Latvia fell to the Soviet Union and Lithuania to Germany, although Lithuania 

was later exchanged for the Polish province of Lublin. Russia was permitted 

to station the Red Army in those states because of the alleged danger of 

British naval attack on Baltic shores. Theoretically the Baltic states were 

not to become communist states 

2.13. Ebstalal assistance pacts were signed by Estonia and Latvia with the 

Soviet Union in September and October 1939. These allowed the stationing of 

Soviet forces an Estonian and Latvian territory but declared that the 

sovereignty of those states and their political and economic organisations 

would remain intact. 

2.14. Lithuania had no common border with the Soviet Union and regarded 

Germany and Poland as bigger threats. The Soviet Union invaded Poland in 

September 1939 to the extent allowed by the pact with Germany and occupied 

Vilnius for forty days before ceding it to Lithuania. During that time 

factories and madhines were &mantled and transported to Russia. Fbodstuffs 

and goods were either bought or confiscated and soon there was nothing left 

in the shops. The Soviet secret police, NYVD, with the help of lonAl  

militias, mainly Byelorussians and Jews, carried out arrests amongst the 

PoliSh population and executed policemen and army officers. 	A mutual 

assistance pact was signed with the Soviet Union, similar to those previously 

concluded by Estonia and Latvia. 

2.15. Between October 1939 and JUne 1940 the Baltic States retained their 

pre-war political structures and pursued quite independent internal policies 

The occupying Red Army was forbidden all contact with the local population. 

In mid-lJune 1940 the Soviet Union demanded the formation of new governments 

and the right to station unlimited numbers of Soviet soldiers in the Baltic 
States 	The new governments which were formed were still democratic in 
nature. Soviet for 	arrived in large numbers and same political arrests 

were made. Groups of communists and pro-Soviet elements cheered the arriving 

Russian troops and attacked police stations and same government buildings. 

The new governments, which did not include communists in their cabinets, 

proclaimed collaboration with the Soviet Union, full democratic rights, and 

the legalisation of the communist parties but did not include socialism and 

collectivisation in their programmes. 	Ten days after the change of 

governments it was announced that there was no longer any place for the 

12 

• 



"former bourgeois parties". The local armies, some 500,000 strong, became 

110peoples' armies, with a reorganised structure including political officers, 
who had ultimate control over the soldiers' behaviour. • 
2.16. In July 1940 this action was approved by Hitler but its legitimacy 

was not recognised by Britain or the United States. Cr July 14-15 elections 

took rdace in which only the communist parties were permitted to participate. 

Communist candidates reportedly polled between 92 and 97 per cent of the 

votes Between 1 and 8 August Lithuania, Latvia and Estonia became republics 

of the USSR. Mass arrests took place of various groups of "counter-

revolutionaries", including politicians, former officials, industrialists, 

civil servants, members of the intelligentsia, the judiciary and press, and 

land and other property owners. Many were tortured to death and others were 

Ameentenced to death or imprisonment during secret trials which contravened the 

Wrules of the Soviet legal system The total number of victims of Soviet rule 

in the Baltic states between June 1940 and june 1941 is difficult to 

establish accurately, but it has been estimated that about 23,000 were 

killed, 35,000 injured and 140,000 deported to Ellssia where many of them 

perished. Those deported included past members of all banned organisations 

and those belonging to the wealthy social clPm.mo.s 	The deportation 

410 provisions covered all nationalities - Jews, Poles and Germans as well as 

people of Baltic nationalities. 

2.17. In all three repUblics the Soviet Union relied on the support of the 

local communist party members and sympathisers, of whom members of the Jewish 

community constituted a disproportionately large percentage. The Soviet 

41
0Urdon was clearly perceived by many Jews as better than the Nazis and there 

was also anticipation that the Soviets would grant the national and social 

equality which had been lacking in the Baltic repUblics, especially under the 

right wing regimes of the 1930s. Jewish participation in the party was very 

visible. For example in Lithuania the lowest estimate for 1940 suggests that 

at least one third of Lithuanian communists were Jewish, and that half or 

more of the members of Komsomol, the Youth League of the Communist Party, 

were Jewish. In addition Jews were often better educated than the Gentile 

Estonian, Latvian or Lithuanian party members and were therefore appointed to 

many responsible, and therefore conspicuous, positions. 

• 
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• 2.18. Jews effectively dominated the middle and higher levels of the party 

apparatus Jewish communists were often engaged in the security services, 

the judiciary and as political officers in the Red Army. On 2 July 1940 the 

workers' guard, an auxiliary police helping the Soviets in "struggle against 

counter-revolutionary groups", was establithed in Latvia. In some areas of 

the country most of the militiamen were Jewish. The guard carried out the 

arrests and assisted with the deportation to Russia of the local population. 

2.19. A vigorous propaganda campaign was conducted against "religious 

superstition". No religious denomination was spared this treatment. Church 

property was confiscated, religious holidays abolished and clergymen 

imprisoned, deported or killed. The Soviets did not tolerate any independent 

activities, be they political, social, religious or cultural. It should be 

stressed that the traditional Jewish population suffered as much as the non- 

Jewish. After the invasion the Soviet authorities removed Jewish subjects 

from schools, banned religious ceremonies, closed all Jewish organisations 

and abolished the use of the Hebrew language. Nonetheless members of the 

"non-traditional" Jewish population were prominent aluuliy 	 the supporters and 

assistants of the occupying Soviet forces. 

2.20. Since a growing number of Jews aligned themselves increasingly with 

the Soviet regime, often occupying conspic3Irils positions, the Nazi propaganda 

machine found it easy to encourage Belts to identify the whole of the Jewish 

community with the hated Soviet invader This was a significant factor in 

the Jewish-Gentile relations in the Baltic states which provoked the violent 

and brutal reactions of some parts of the local ri-rillaticn against the Jews 

when the Soviets withdrew in late June 1941, and nay have been one of the 

reasons for the little help offered to the Jews under the Nazi occupation. 

The Baltic states under German occupation 

2.21. On 22 June 1941 when the German army attacked the Soviet Union, a 

Lithuanian corps of the Red Army, together with thousands of Lithuanian 

civilians, started an uprising against the Soviets and created a provisional 

government in Kaunas. A few days later Estonia, Latvia and Lithuania found 

themselves occupied by the Germans who did not recognise any of the 

provisional governments and declared the Baltic states to be part of 

Reichskairmissariat Ostland. The area was to become a territory for German 
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settlenent, the German minority having been evacuated in 1939-40 according to 

Wan agreenent between Gernany and the Soviet Union. It was planned that the 

Baltic nationalities would MicArrAAr through exile and assimilation. The 

410 German occupation was less severe for the local Gentile population than 
elsewhere in the east 	Although Baltic hopes for autonomy were never 

realised indigenous councils were established and same self goverment 

developed in all three states, the councils becoming advisory organs with 

linited administrative authorities. 

2.22. The mass nurder of Jews took place in the Baltic States early in the 

war. Because of the flow of refugees into and out of the area it is 

difficult to be sure of the nunbers involved, but the figures in this 

paragraph and the next give an idea of the save of the horrors that 

Amoccurred. By June 1941 there were 200-250,000 Jews in Lithuania (including 

41'80-90,000 refugees from Poland in the Vilnius region), 80,000 in Latvia and 
1,000 in Estonia. Some Jews, nainly former Soviet officials, escaped with 

the Red Arny. They included over 50 per cent of Estonian Jews, 15 percent of 

Latvian Jews but only 6 per cent of those from Lithuania. 

2.23. Between June and November 1941 the mae-c nurder of Jews took place in 

410 all three Baltic states.  over 170,000 were killed in Lithuania, about 70,000 

in Latvia and virtu Ally all in Estonia. At first the lnrAl population, 

encouraged by the German nbbile killing squads, engaged in the killing and 

destruction of the Jewish properties. The most active were the Lithuanians 

who, according to German reports, killed same 3,800 Jews in Faunas and 1,200 

in other towns. Latvians killed 400-500 Jews in Riga. In Estonia there were 

ilkno rats killings but a snall nunber of Jewish communists were rum
-de:red. 

During July 1941 the German Einsatzgruppen, operating under the military 

administration, continued the killings. 	15-17,000 Jews were killed in 

Lithuania. Fran August 1941 until Decenber 1941 under German civilian rule, 

the Einsatzgruppen, together with their local helpers, killed abcut 150,000 

Lithuanian and most Latvian Jews. In Lithuania only abcut 40,000 were left 

alive, living in three large ghettos The Latvian Jewish population had 

declined to around 3,000 and Estonia was "Judenfrei". TO help them in these 

mass killings the Eizsatzgruppen recruited auxiliary police. In Lithuania, 

anti-Soviet partisans were first encouraged to organise the "spontaneous" 

pogroms and then were disarmed and disbanded. Those of them who were 

considered reliable were organised in five police companies. They operated 
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first in Faunas and from 13 July 1941 also in Vilnius, where 500 Jews were 

seized and killed by the Lithuanians every day. Einsatzkomando 3, with its 

Lithuanian auxiliaries, killed nearly 47,000 Jews in less than three months. 

In Latvia the auxiliary units proved to be equally efficient at killing, 

although one unit had to be disbanded after being caught stealing the 

property of the killed Jews. There was also a local unit in Estonia which 

killed the small number of remaining Jews. In addition, Gentiles were also 

killed, especially those Aqrir.iated with the Soviet authorities. 

2.24. In general the majority of the population of the Baltic remained 

passive. There are very few accounts of help being offered to the Jews 

although there are reports of a few people who were killed whilst doing so. 

2.25. The Baltic auxiliaries were horrifyingly enthusiastic and competent 

in the task that had been set them. As a result they were later used in 

other parts of the occupied east: in Byelorussia and in Poland, where they 

liquidated the ghettos, carried out deportations to the death camps, guarded 

camps and fulfilled other duties for the SS. 

2.26. During 1942 there were few massacres of the Jews who remained, who 

were needed for the Nazi war effort. Early in 1943 small ghettos and camps 

were liquidated and on 21 June 1943 Rimier ordered the liquidation of the 

remaining ghettos. The ghetto in Vilnius was liquidated an 23-24 September 

1943, some inhabitants being sent to Estonia and Latvia to work and others to 

extermination camps Same were killed, some hid in non-Jewish areas or fled 

to the forests. Some were sent to labour camps. Final liquidations took 

place until the time of the German retreat in 1944. It is thought that no 

more than 3,000 Jews survived in Lithuania, although an unknown number of 

those who were sent to concentration camps elsewhere lived. During the 

summer of 1943 the Nazis introduced greater terror and punitive meas=es 

against the local Gentiles who refused to fight the Red Army. The 1ne7A1 

population, which had become disenchanted with Nazi rule and realised that 

autonomy was not to be granted to them, began actively to oppose the Nazis. 
This, however, was too late to affect the fate of the Jewish population. 

2.27. Tbwards the end of the war many Baits were conscripted into Waffen SS 

units to fight on the Eastern front. Estonian, Latvian and Lithuanian 

legions were formed. Amongst the conscripts, however, were volunteers and 
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members of the auxiliary units that had been so successful in the elimination 

411of the Jews. 

°YelanlIda  

2.28. Byelorussia has never existed as an independent state. The minor 

principalities of the area came under the suzerainty of Kiev until its 

overthrow by the Tatars in 1240, when the territory fell under Lithuanian 

control. The union of Poland and Lithuania in 1569 led to increasing Polish 

influence until the three partitions of Poland (1772-95) in which Catherine 

the Great annexed Byelorussia, whidh was not acknowledged as a separate 

region but administered as part of Russia. Ektrenely backward, the territory 

lost li million people by emigration, mainly to Siberia or the United States, 

in the fifty years prior to 1917. • 
2.29. After the February Revolution in Russia in 1917 a number of Da:Feting 

nationalist movements existed, same of them pro-comunist. After the Treaty 

of Brest-Litovsk the German army entered Minsk and announced their intention 

of creating a Byelorussian state, which was to enjoy the protection of the 

Central Powers. Byelorussian governments were formed, neither of them very 

0 representative, in Vilnius and in Minsk. In Mardi 1918 the Byelorussian 
National Republic was declared and diplomatic missions opened in Russian 

cities and same foreign capitals. The RepUblic, although under same control 

of the German military, was independent for about ten months. After the fall 

of Germany and Austria, Byelorussia was again partitioned between Poland and 

Soviet Russia. This remained the position under the peace treaty of 1921 

411
ending the Polish-Russian war. 

2.30. In Soviet Byelorussia a degree of Byelorussian nationalism was at 

first tolerated 	By the late 1920s however such nationalism lost its 

propaganda value and local leaders were arrested, deported or liquidated 

Enforced collectivisation caused famine and social disturbances 	Mass 

deportations and executions of anyone who could lead the Byelorussians 

followed. The Soviet attack on Poland in 1939 resulted in the reunification 

of both parts of Byelorussia, whiah facilitated a revival of Byelorussian 

nationalism. 	This was again followed by a new wave of terror and 

intimidation, to prepare the ground for the election in western Byelorussia, 

which was aimed to join western Byelorussia legally to the Soviet Union by 
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reans of a popular vote. The outcome was of course positive. Prior to the 

annexation anti-communism had been strong among the population but centred on 

religious, economic and social issues. The reunification of the state helped 

to rekindle Byelorussian nationalism and to concentrate anti-communism around 

that ideal. Some Byelorussians began to look to Germany, which had created 

the short lived independent Byelorussian state after the First World War, to 

support these interests. 

2.31. The German takeover of Byelorussia after June 1941 was greeted with 

jubilation by the local population. Presumably it was hoped that this was a 

prelude to the formation of a Byelorussian state and an end to the repression 

which had been suffered under Soviet rule. The enthusiasm was however short 

lived. 

2.32. Einsatzgruppen began to operate in Byelorussia and by TIIP-rwh-Pr 1941 

had killed 19,000 people, most of wham were Jewish. By the end of July 1942, 

around 50,000 Byelorussian Jews had been killed. The mas killing of Jews 

Shocked the Byelorussian population, whidh refused to become involved. It 

proved irtinsible  to stage "spec:tare-taus" pogroms against the Jews. Many of 

the killings by the Einsatzgruppen were performed with the aid of the Baltic 

auxiliaries, particularly Lithuanians, who had by then finished the mac.c  

killings in the Baltic. Byelorussians did not form auxiliary units to assist 

the SS squads in killing Jews as the Baltic nations had done. By mid 1942 

the Byelorussians were turning steamily  against Germans. This was related to 

a number of issues, same of whidh had been in existence since the German 

occupation. These included peasant frustration with the lack of substantial 

agrarian reform, the mistreatment of prisoners of war, the continuing Nazi 

brutality against Jews and the general naltreatment of various other groups. 

It also began to appear that Germany was losing the war. There was an 

increase in partisan activities. The Germans, together with the local police 

units that they had formed in the towns and villages of Byelorussia, began 

"reprisals" against the Byelorussian population, destroying whole villages 

and slaughtering all the inhabitants if it was thought that the villagers had 

aided the partisans. These actions, together with the realisation that 

Germany had no plans for the creation of an indeperident Byelorussia, led to 

more opposition, which was put down with incredible brutality. It is said 

that almost one quarter of the 1939 population of what is now Byelorussia was 

killed during the German occupation. 
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The Ukraine 

410 2.33. Like Byelorussia, 	at is now the Ukraine came under the suzerainty 
of Kiev until it fell to the Tatars. Lithuanian and Polish expansion into 

410 the sparsely populated Ukraine (literally: borderlands) imposed nobles on 

the peasants for the first tine. Those who objected, who became known as 

Cossacks, me-ening outlaw or adventurer, fled further south and east. In the 

sixteenth century both Poland and Russia established Cossack military 
colonies in the remoter parts of the Ukraine as a protection against Tatar 

incursions. 	In 1569 the Ukraine was incorporated into Poland, a move 
bitterly resisted by the Cossacks, who objected to the serfdom imposed upon 

them by the Poles. This resistance can be seen as the beginning of a 

Ukrainian national consciousness that has persisted until the present day. 
Ukrainian resistance to Polish rule culminated in an insurrectim in 1648-
52, and an appeal to Tsar Alex:ei for protection, which led to two Russo,  

411 Polish wars and the eventual partition of the Ukraine between Russia and 
Poland. Appeals by the western Ukraine to Sweden, and by the easternMaaime 

to the Ottoman Empire led to wars, but not to the restoration of a separate 

Ukrainian state. Apart fram Galicia, part of the Polish Ukraine which came 

under Austrian rule in 1772, the Ukraine was united in Rassia after the 

second partition of Poland in 1793. It was administered as part of Rassia, 

0 Ukrainian nationalism was suppressed, and even the name of the Ukraine 
disappeared 

2.34. The Ukraine had a better developed national consciousness than 

Byelorussia and the benevolent Austrian rule in the western Ukraine between 

1772 and 1914 had created a Ukrainian elite which had participated in the 
*political process 	This helped create political e)qoectations for an 

independent Ukraine and to assist in its creation. After the February 

revolution in Russian, a Central Rada or council was formed as a national 

Ukrainian representative body, its goal being autonomy for the Ukraine. The 

Central Rada was recognised by the Rassian provisional government in July 
1917 and the Ukraine as a separate national and political entity. After the 

October revolution, the Central Rada announced the establishment of a 

sovereign Ukrainian state, theoretically in federation with Russia. 
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2.35. In December 1917 Soviet Russia invaded that part of the Ukraine 

controlled by the Rada, which in January 1918 declared the complete 

independence of the Ukraine. The Rada took part in the Brest-Litovsk 

negotiations and the Ukraine was recognised by the Central Powers. A request 

for military assistance led to the occupation of the state by the Germans and 

Russian recognition of Ukrainian independence. A conservative pro-German 

coup followed. 

2.36. The defeat of the Germans in the west led to an uprising in Decebber 

1918 whiCh reestabliShed the Ukrainian National RepUblic, under a collective 

gcvernnent, the Directory of the Ukrainian RepUblic. It was plagued by both 

domestic problems and those resulting from Bolshevik, White Russian and 

PoliSh territorial aMbitions. In April 1920 the Ukrainians renounced any 

claim to the western Ukraine in return for Polikh military assistance. 

Petliura, the commander of the armed for, becane head of the goverment. 

The Polish Ukrainian for 	advanced on Soviet-occupied Kiev but by August 

1920 the Red Army counter-offensive had readhed Warsaw. In the armistice 

agreenent Poland recognised the Ukrainian Soviet repUblic and broke off 

relations with the Directory. 	The subsequent peace treaties divided 

Ukrainian territory between Soviet Russia and Poland. 

2.37. Legally the Soviet Ukraine was a sovereign state in partial 

federation with Soviet Russia but by the end of 1923 the Soviet Union was 

created and the Ukraine becane one of its repUblics. In the next 10 years 

there was a deliberate attenpt to rally support for the communist party by 

increasing support for the Ukrainian language, culture and intellectual life. 

2.38. By the late 1920s Stalin started to introduce the polidy of ford 

collectivisation whidh err:ourrtered strong opposition in the countryside. In 

Decenber 1929 he announced the elimination of the landowning peasants, the 

kulaks, as a class, who by that stage already had very limited property 

holdings. Faced by overwhelming opposition from the peasants, the Soviet 

authorities had by 1930 to abandon full compulsory collectivisation. At the 

same time it was decided to destroy the Ukrainian national culture and 

arrests, trials and purges of the Ukrainian intelligentsia took place. In 

order to destroy the social base of Ukrainian nationalism by subjugating the 

Ukrainian peasantry, Stalin demanded inpossibly large deliveries of grain 

ficali the Ukraine. It was a poliqy of deliberate starvation. Millions of 
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people died as a result. In addition an intense anti-religious campaign was 

Oraged against all denominations. 

2.39. In 1937 and 1938 tens of thousands of people were killed and hundreds 

of thousands of Ukrainians deported to hard labour as part of the purges. 

2.40. Under the Ribbentrop-Molatov pact the Soviet Union occupied the 

Polish Ukraine in 1939. The Gernans had for generations seen the Ukraine as 

a counterweight to Russia and Poland and as a possible bridge to the 

Caucasus. They toyed with the idea of creating a Ukrainian state in close 

alliance with Nazi nPrnAny particularly because they regarded Ukrainians as 

racially superior to other Slays. The Ukraine was to become the strongest 

element in the anti-Soviet protective zone. During the war years there would 

40J:)e an interim phase during which the Ukraine would provide Germany with food 

Wand raw material. A, variety of Ukrainian emigre organisations were active in 

Germany and their involvement in the imminent occupation ums Ai.solcmsed. It 

was clear that they were being prepared to organise a revolt or an uprising 

behind enemy lines: there was training in sabotage, propaganda and 

intelligence techniques 	They were led to believe that an independent 

Ukraine, under German patronage, would be created. 

2.41. After the German attack an the Soviet Union the NFVD deported 

thcusands of people to the interior of Russia and killed thousands of 

Ukrainian and Polish political prisoners in Lvov where Ukrainian nationalists 

in turn started a revolt which was suppressed by the Red Army and the NFVD. 

In the summer of 1941 the Germans occupied the Ukraine. In an attempt to 

oforce the Germans' hand, Ukrainian nationalists staged a coup in Lvov in late 

June 1941 and announced the establikhment of a Ukrainian state. All German 

thoughts of a Ukrainian state were abandoned and the Ukraine became the 

Reidhskommiariat Ukraine by November 1941. 

2.42. At first under German military occupation some Ukrainians were able 

to assune responsible positions in local administration and Ukrainian 

education and cultural life were permitted. With German civilian rule this 

ended: the Ukrainian nationalist leaders were disposed of and some Ukrainian 

political and culture/ leaders were killed. In November 1941 large scale 

deportation of Ukrainians to work in Germany began. The Germans nade no • 
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effort to provide food or employment for the local population and the Gestapo 

was active against politically suspect Ukrainians. • 
2.43. There was a sense of relief at the Soviet withdrawal from Ukrainian 

territory and a hopeful and positive attitude towards the Germans. The 

Russian withdrawal was followed by pogroms against Jews by Ukrainians, even 

before the Germans had arrived and established control. It is estimated that 

around 30,000 Jews lost their lives during the first wave of killings in 

which Ukrainians participated. In August 1941 a Ukrainian voluntary militia 

was formed and began to cooperate with the Germans. They participated in the 

mass murders of Jews which were carried out systematically village by village 

and town by town in following years. Such units also participated in 

guarding extermination carps in Poland, in deportations from the ghettos, and 

in ghetto clearing operations. 

2.44. In the spring of 1943 a Ukrainian voluntePr SS division, the Galicia 

division, was formed on the initiative of the Ukrainian nationalists. The 

Ukrainian leadership hoped that by actively fighting the Red Army they would 

be able to gain concessions from the Nazis, at the least better treatment of 

Ukrainians, or at best the creation an independent state. The Nazis gave a 

commitment that the division would be used exclusively on the Eastern Front. 

Over 80,000 Ukrainians registered out of whom 19,000 were enlisted The 

division fought the Red Arry in Galicia in 1944, and later in Slovakia. It 

appears that nany of those who fought with the Division had previously been 

members of the police or militia responsible for the deaths of Jews and 

others throughout the Ukraine. 

2.45. Eventually disillusion with the Germans grew and hopes for an 

independent Ukraine faded. More people joined partisan groups, some of which 

were Soviet controlled and same of which were nationalist controlled. 

SumnarY 

2.46. By 1920, independent states had been formed in Lithuania, Latvia and 

Estonia, and Soviet Russia had no territorial claims in the area. The 

freeing of the area from Russian domination was largely due to the activities 

of German forces, Germany having territorial designs on the area. However, 

having for 	the Russians to retreat, Germany was itself Obliged to withdraw 
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under the terms of the Versailles treaty and thus became, unintentionally, 

the de facto liberator of the area from foreign influence. Despite distrust 

411/of German motives and of the wealthy Baltic German elite, syncathy for the 

German 'liberators' renained, particularly at times of later Soviet 

*territorial aggression. After the First World War Byelorussia and the 
Ukraine also formed iniepenierrt states with the help of the Germans, 

although neither of the new states were long lived: they were quickly divided 

between Poland and the Soviet Union. Nonetheless after the Ribbentrop-

Molotov pact when all five countriesuere again occupied by the Soviets, they 

could all look back to a time when they had, thanks to German help, become 

independent 

2.47. In the inter-war years repression in the Soviet controlled parts of 

Byelorussia and the Ukraine been brutal. Forced collectivisation had led to 

Amhfamine and famine had also been deliberately induced. National leaders had 

',been deported or executed 	There had been religious persecution of all 

faiths. The Soviet occupation of the Baltic in 1939-41, although short, was 

brutal. Baits were deported and killed in large numbers and there was 

considerable suppression of religious and civil rights. 	In all five 

countries this oppression was another reason for welconing the Germans, who, 

it was thought, could not be worse than the Russians. 

2.48. In the Baltic Jews held prcminent positions in the comunist and 

other left wing parties and rose to positions of authority in the Short lived 

Russian occupation. Their prominence was increased by their being urban and 

better educated than their Gentile fellow party menbers. Although relatively 

few Jews were active communists and other Jews suffered like the Gentile 

41
1Baits under the Russian regime, Jews were rmsnriated with, and blamed for, 

many of the excesses of the Soviet period. This gave the Nazi propagandists 

a fertile field in which to sow their anti-semitic ideas. 

2.49. Belts collaborated with the Germans in killing their Jewish fellow 

citizens and because of their successes in that task they were also employed 

to kill the Byelorussian Jews. In the Ukraine, the Ukrainian militia helped 

to kill the Jews and took part in actions against partisans. 
As in 

Byelorussia, raids against villages suspected of harbouring partisans 

frequently resulted in the destruction of the entire village and the 

slaughter of all its inhabitants. In the later stages of the war people from 
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• 
each of these five territories joined military units to fight the Russians. 

Scne were volunteers, others were conscripted. Many of those who did so had 
	• 

previcusly been auxiliaries or militia involved in the killings of Jews, 

"partisans", and "dissidents". 

• 

• 
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CHAPTER IHREE 

PUNISHMENT OF WAR CRIMINALS: THE BRITISH GOVERNMENT VIEW 

3.1. 	This chapter considers British policy towards the punishment of war 

criminals. During the Second World War a nunber of commitnents were node to 

track down, return and punish war crininals and traitors. It was recognised 

that to be successful such canpaigns had to be swift and efficient: delays 

would prevent a return to normality in Urope and would lose the support of 

the British and German peoples. Lack of planning neant that at the end of 

the war the British army was ill-equipped to investigate or prosecute war 

crimes, and subsequently sufficient resources were not nade available to the 

investigators and prosecutors. COnsequently, as had been predicted, for a 

davariety of reasons, public and political opinion turned against the 

W oontinuation of trials and Britain's activities in this field in occupied 

EUrope had come to an end by 1950, by which tine responsibility had been 

handed to the emerging Federal Republic. Little thought was given to the 

problem of war criminals in the United Kingdom as this was believed to be 

unlikely to arise. No consideration is given herein to trials of Japanese 

war criminals, which fall outside the Inquiry's terns of reference. • 
THE EECaSICtsl TO PUNISH 

3.2. 	As the Second World War progressed news began to reach the west of 

the terrible atrocities committed by the German for 	and their hirelings 

against Jews and other civilians, and against prisoners of war, particularly 

410. the Eastern FrIxit. On 25 October 1941 the Prime Minister, Mr Churchill, 

declared that: 

"Retribution for these crimes will henceforward take its place among 

the najor purposes of this war" 

President Roosevelt nade a similar announcement on the sere day and Allied 

leaders made frequent similar statements in the following years. 

3.3. 	The view expressed in Churchill's declaration was not, however, one 

shared by all his Cabinet colleagues. 	He had the support of the 

Lord Chancellor, Lord Simon, despite his having earned a reputation as an 

appeaser before the war, but Eden, the Foreign Secretary, and Grigg, the • Secretary for War, together with their officials, remained unenthusiastic. 
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Both departments, but particularly the Foreign Office, tried to ensure that 

	• 
what they regarded as the damage done by Churchill's punts was 

limited by establiShing the minimum commitment consonant with the Prime 

Minister's words. The attitude of these two departments is partly explained 

by the War Office's conviction that the end of the war would bring an 

armistice with German troops still occupying territory and that wc-cive 

reprisals would be inflicted upon them by the local populations whidh would 

largely Obviate the need for trials. The Foreign Office expected to be Able 

to bring pressure to bear on future German Governments to carry out the 

necessary punishments themselves. 

3.4. 	In London on 13 January 1942 the Governments-in-exile of Belgium, 

Czechoslovakia, Greece, Luxembourg, the Netherlands, Norway, Poland and 
	• 

Yugoslavia, and the Free French, comprising the Inter-Allied Commission on 

the Punishment of War Crimes, issued the Declaration of St James's. This 

noted the horrors committed by Germany and her allies and recalled that 

international law, and in particular the Hague COnvention of 1907 an the laws 

and customs of land warfare, did not permit belligerents in occupied 

countries to commit acts of violence against civilians and went on to: 

"( i) affirm that acts of violence thus inflicted upon the civilian 

populations have nothing in common with the conceptions of an 

act of war or a political crime as understood by civilised 

nations, 
( ii) take note of the declarations made in this respect on 25 

October 1941 by the President of the United States of America 

and by the British Prime Minister, 

(iii) place among their principal war aims the punishment, through 

the channel of organised justice, of those guilty of or 

responsible for these crimes, whether they have ordered them, 

perpetrated them or participated in them, 

( iv) resolve to see to it in a spirit of international solidarity 

that (a) those guilty or responsible, whatever their 

nationality, are sought out, handed over to justice and 

judged, (b) that the sentences passed are carried aut." 
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• The the 

3i5. 	On 6 July 1942 the British War Cabinet approved a note by the 

Am, Prime Minister concerning the establishment of a United Nations Commission an 

Atrocities. This proposal resulted fram Minnimcions between Churchill and 

Roosevelt, without consultation with the other Allies. • 

• 

3.6. 	The Cabinet also approved in general terms a policy minx criminals, 

the general principles of which were outlined in a note sent an 6 August 1942 

to Allied Governments. This stated that policy and prroedUres, including the 

nature of the judicial tribunals, should be agreed between the Allied 

Governments. It also proposed that the punishment of war criminals should be 

disposed of as soon as possible after the war, in order: 

"(a) 	to ensure rapid justice 

to prevent so far as possible wronged individuals from taking 

the law into their own hands and, 

to prevent trials dragging on for years and so delaying the 

return to a peaceful atmosphere in EUrope." 

The note continued: 

"It nay be desirable ultimately to fix a limited period after the 

termination of hostilities during which all trials should be 

instituted" 

note also proposed that each Allied Government should draw up lists of 

criminals against whom it wished to proceed and to prepare evidence 

against them. Provision was to be included in the armistice terms for the 

immediate capture or surrender of war criminals, since after the First World 

War leaving such provision to the peace treaty had made it impossible to 

obtain custody of the persons required. Both the armistice and the peace 

treaty Should reqpire the surrender of any war criminals who were only 

Illidentified later. The note drew a distinction between enemy war criminals 
and traitors. The latter were to be dealt with under their own national law, 

although same inter-Allied arrangerents for surrender might be required. 

Finally it was also proposed that: 

"In dealing with war criminals, whatever the Court, it should apply 

the existing laws of war and no specific pd hoc law should be 

enacted." 

3.7. 	Answering a debate in the House of Lords on 7 October 1942 concerning 

the punithment of war criminals the Lord Chancellor, Lord Simon, said that 

there were two prerequisites for bringing a prosecution: the presence of the 
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accused person before the tribunal and sufficient evidence that the all 
	• 

crime had been committed. With regard to the former he reiterated the need 

for the surrender of alleged war criminals to be included in the terns of the 

Armistice. The gathering of proof, he said, wculd be tackled by a United 

Nations rommision for the Investigation of War Crimes. (Usually referred to 

as the UN War Crimes rmmmicAion, UNWCC). This was a development of Cmarchill 

and Roosevelt's plan for a Cmmmicsion on Atrocities (Paragraph 3.5). The 

Lord Chancellor did not give a view on the nature of the tribunal or 

tribunals that would, in due course, hear war crimes cases 

3.8. 	On 30 October 1943, Roosevelt, Stalin and Cnurthill - again 

disregarding the views of Eden and the Foreign Office - signed the Mbscow 

reclaration: 
	 • 

"At the time of the granting of any armistice to any Government 

whidh may be set up in Germany, those German officers and nen and 

members of the Nazi party who have been responsible for, or have 

taken a consenting part in, the above atrocities, massacres and 

executions, [this refers to details of atrocities listed before the 

Declaration proper] will be sent back to the countries in which 

their abominable deeds were done in order that they nay be judged 

and punished according to the laws of those liberated countries and 

of the free Governments whidh will be created therein. Lists will 

be compiled in all possible detail from all those countries, having 

regard especially to the invaded parts of the Soviet Union, to 

Poland, to Czechoslovakia, to Yugoslavia and Greece, including Crete 

and other islands, to Norway, Demmark, the Netherlands, Belgium, 
	• 

Luxembourg, France and Italy. 

Thus, the Germans Who take part in wholesale shootings of Italian 

officers or in the execution of French, Dutth, Belgian or Norwegian 

hostages or of Cretan peasants, or who have Shared in the slaughters 

inflicted on the people of Poland or in territories of the Soviet 

Union which are now being swept clear of the enemy, will know that 

they will be brought back to the scene of their crimes and judged on 

the spot by the peoples wham they have outraged. 

Let those who have hitherto not imbrued their hands with innocent 

blood beware lest they join the ranks of the guilty, for 	 
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assuredly the three Allied Powers will pursue them to the uttermost 

ends of the earth and will deliver them to their accusers in order • 	that justice nay be done". 
410 It was nade clear that notwithstanding the cancitment to return war criminals 

1 	to the sites of their mines, major criminals whose offences had no 

particular location wculd be punished by the joint decision of the 

Governments of the Allies. 

3.9. 	The Mbsccw Declaration did not specify at would be the fate of the 

major war criminals, whose offences had no particular location. In a note to 

the War Cabinet dated 9 Novetber 1943, Churdhill proposed that they should be 

declared 'world outlaws' and be shot without trial. Expecting that such 

najor criminals would nutber 50, or 100 at the vast, and would include the 

40  'Hitler and MUssolini gangs and the Japanese War Lords' Churthill went an: 
"The perscns named on the approved list will, by solemn decree of the 

32 United Nations, be declared world outlaws. No penalty will be 

inflicted an anyone who puts them to death in any ciroanstances. No 

country will be all 	to harbour them without incarring alienation 

in effective forms from the life of the United Nations. As and when 

any of these persons fall into the hands of any of the troops or 

411 	armed for 	of the United Nations, the nearest officer of the rank 
or equivalent rank of Major-General will forthwith convene a Court of 

Inquiry, not for the purpose of determining the guilt or innocenoe of 

the accused, but nexely to establish the fact of identification. 

Once identified, the said officer will have the outlaw or cutlalws 

shot to death within six hours and without reference to higher 

authority". 
Roosevelt concurred with this plan, but Stalin did not. As a consequerce the 

International Military Tribunal at Nuremberg was set up. 

OCCUPIED EUROPE: THE TOOLS FOR THE JOB 

3.10. To bring war criminals to trial three things mere necessary: 

evidence, suitable tribunals before which the alleged war criminals could 

appear, and the presence of the accused before the tribunal. The British 

Governnent participated in arrangements to achieve each of these. 
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EVIDENCE 
	 • 

• United Nations Whr Crimes emmmimginn 

3.11. The Lord Chancellor's statement on 7 October 1942 announcing the 

formation of the Utlited Nations War Crimes relmmigian (Paragraph 3.7) 

coincided with a similar one being made by the President of the Uhited 

States. Lord Simon told the House of Lords that it was a proposal of the 

British and Ubited States Governments whidh had been approved by the 

representatives of the EUropean Governments-in-exile establikhed in London 

and that the views of the Soviet Union, China, the Dominions and India had 

been sought, but by then not received. (Official report, Col 585). He 

omitted to say, however, that the proposal had been submitted as a fait 

accompli to the Soviet Embassy in London, which then had three days, the 

first two being the weekend, in whidh to Obtain a response fram Mbscow. The 

lack of consultaticn nay have been due to continuing distrust of the 

Soviet Ution, whidh until two years previously had been the beneficiary of a 

pact with Germany whidh divided eastern EUrope between them. During the 

course of the following year negotiations continued to establish the 

Crimmiscion, and its constithernt meeting was held in London on 20 October 

1943. Participating comtries were the United Kingdom, Australia, Belgium, 

China, Czechoslovakia, France, Greece, India, LuxeMbourg, the Netherlands, 

Norway, Poland, the United States and Yugoslavia. Canada and Denmark later 

became members. 

3.12. It was realised that the UNWCC could not be fully effective without 

the coaperation of the Soviet Union. The desire to include the Soviet Union 

as a member was the primary reason for the year-long  delay between Lord 

Simon's announcement and the constituent meeting. The United Kingdom and the 

United States were, however, not prepared to agree to the Soviet Union's 

insistence that separate membership of the COmmission should be granted to 

the seven Soviet Republics on whose territory the war had been fought (the 

Byelorussian, Estonian, Farelo-Finnish, Latvian, Lithuanian, )bldavian and 

Ukrainian Republics). The Soviet Union argued that if the British Dominions, 

which had not been invaded and had not suffered German atrocities on a 

mae.sive 	e, were granted separate representation, sudh representation 

should also be granted to the Soviet Republics which had suffered more than 

any other country, with the exception of Poland, at the hand of the German 
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invader. This not wholly unreasonable proposition was, however, unacceptable 

to the other nembers of the Omission. The Commission, recognising the 

Wimportance of the participation of the USSR, made further enquiries in 1944, 

*but was told that Soviet participation was still dependent an the 

representation of the seven Republics. In 1946 Soviet participation was 

invited an the same basis as Soviet representation in the Unit ed Nations, 

that is representation for Byelorussia and the Ukraine, in addition to that 

of the Soviet Union. In January 1947 this too was declined. 

3.13. The Commission, realising that cooperation with the Soviet 

authorities was essential to its work, tried to promote an exchange of 

material. In April 1946 the Commission sent a complete set of its lists to 

the Soviet representative on the Allied Control COmmic-sion, and thereafter 

regularly sent its lists. These did not, however, include naterial gathered 

410
0y the British about crimes committed in the territories annexed by the 

Soviet Uhion in 1939. It was argued that, as the Soviet Union was nct a 

nember of the rnmmision, and as the legal occupation of these territories 

was in dispute, it would be inappropriate to supply such naterial to the 

rommim.sion. The Soviet authorities did not supply naterial in response to 

the Cmmmi=•cion's lists as had been hoped. • 3.14. The COmmission was intended to serve two primary purpocos 
to investigate and record the evidence of war crimes, 

identifying where possible the indivirloalc responsible 

to report to the Governments concerned cases in whidh it 

appeared that adequate evidence might be expected to be 

forthcoming. 

In addition, however, it also provided a forum for the development of the 

legal concept of violations of the laws and customs of war. 

3.15. The rnmmision gathered evidence from the national committees of the 

United Nations that constituted it, and, where the Commission was satisfied 

that a case was nade out, the names of the suspects were added to the lists 

which were issued to rembers. Persons on such lists were to be tried by the 

country whidh had submitted the name to the United Nations. 
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3.16. The Cammission was wound up an 31 March 1948. It had examined 8,178 

charges involving 36,000 persons and issued 80 lists of war criminals. 

Lord Wright, by then UNWCC Chairman noted that "the closing of the Carmission 

would not, however, imply that iniivitinAl States could not, in their own 

countries, arrest and punish persons whom they had charged as war criminals". 

UNWCC files remain available to nember states at the United Nations 

headquarters in New York. The 40,000 files include over 20,000 in which it 

was thought that sufficient evidence was available to allow a prosecution to 

take place. 

Central Registry of War Criminils and Security Suspects 

3.17. The Central Registry of War Criminals and Security Suspects 
111 

(atUCASS) was created by the British and Anericans in Paris early in 1945. 

It registered those who were required by the Allies for any reason - as war 

criminals, as threats to security or as having held high rank in German 

organisations. Its lists, which incorporated those of the UN, were issued 

to those in charge of interment camps, to war crimes investigators and to 

the intelligence services Unlike UN WCC files, the CROWCASS lists did not 

give full details of the reasons why a particular suspect was wanted, but 	410 
consisted of lists of people to be arrested and where they were required. It 

was also hoped to register those people held in internment carps so that 

cross-reference could be easily made, and suspects located. The information 

submitted to CRCWCASS was to be held centrally on punched cards, to nake its 

analysis and dissemination easier. • 
British Organisations 

3.18. During the war, British Government Departments - the Treasury 

Solicitors' Department, the War Office, the Foreign Office - all began 

cappiling lists of war criminals 	The emphasis was, however, on crimes 

committed against British subjects, and relatively few nares were collected 

In March 1945 the War Office formed a section to coordinate suah work. 

3.19. A British War Crimes Group was set up under the auspices of the 

British Army of the Rhine (BADR) in occupied Germany to investigate alleged 

war crimes. 
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4103.20. The British Government participated in a variety of schemes to allow 

dmh  the prosecution of war criminals Proseosticn of major war criminals was 

possible at the International Military Tribunal (D'!T), set up undiar the terms 

of the London Agreenent of 8 August 1945 and the Charter annexed to it. 

Other alleged war criminals were to be tried in the courts of the indivirtull 

Allies, and to this end trials were held in the British zone of cocupied 

Germany under the authority of the Royal Warrant of 14 June 1945. In 

addition, Control Council Order NUnber 10 was an Allied law, which also 

allowed for trials in occupied Gernany. 

International Military Tribunal 

41
13.21. The Nurnberg trials were establiShed in accordance with the London 

Declaration of 8 August 1945 of the Governments of the United Fingdam, 

France, the Soviet Union and the United States of Anerica. This noted that 

the Moscow Declaration had been "without prejudice to the case of najor 

crininals whose offences have no particular geographic location and who will 

be punished by the joint decision of the Governments of the Allies" and 

Ask  established an International Military Tribunal for the trial of such 

criminals (Paragraphs 5.15 and 5.19). (It Should be noted that a Similar 

Trak:Mal was set up at kyo. The proceedings of that Tribunal have, 

however, no relevance to the work of this Inquiry). 

Trials in the British zone 

0 3.22. The Royal Warrant of 1945 made 
"provisions for the trial and punishnent of violations of the law 

and usages of War" 
which were ccumitted during any war in which the United Fingdam was engaged 

after 2 September 1939. Annexed to the warrant were the regulations for the 

trial of war criminals (Paragraphs 5.15 and 6.3-6.5). Trials were to be held 

before Military Courts. Sane investigators collected details and evidence of 

crimes and nanes of suspects were added to CROWCASS. Other investigators 

concentrated an searching for suspects. The JUdge Advocate General's Branch 

was responsible for bringing prosecutions. 
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3.23. Control COuncil Order NUmber 10 was an order issued by the 

quadripartite COntrol COuncil in occupied Germany. Under its authority a 

limited number of war crimes trials were held in military government courts 

in the British zone, alongside those held in Military Cturts under the 

authority of the Royal Warrant. 

SECURING THE PRESENCE OF THE ACCUSED 

3.24. If a case was to be heard, it was necessary that the accused be 

brought before a court. After the First World War there had been an 

intention to hold war crimes trials, but little was done as the accused were 

not surrendered to the Allies. The few who were tried were tried before 

German courts and either received derisory sentences or were acquitted Mbst 

of the handful who did receive terms of imprisonment were all 	to "Pq0011°" 

from custody before finishing their sentences (Paragraph 5.11). A number of 

steps, in which Britain participated, were initiated to ensure that the same 

thing did not happen again. 

Peace treaties 

3.25. Article 11 of the Uncorddtional Surrender of 5 June 1945 imposed upon 

the German authorities and people a duty to apprehend and surrender to the 

Allies "all persons from time to time named or designated by rank, office or 

employment" by the Allies as "being suspected of having committed, ordered or 

abetted war crimes or analogous offences" and "any national of any of the 

United Nations who is alleged to have committed an offence against his 

national law". In 1918 an armistice had been concluded at a tine before muth 

of Germany had been occupied. By contrast in 1945, there was unconditional 

surrender, Germany was completely occupied by the Allies, and virtually all 

her fighting nen were detained in camps. In theory, at least, alleged war 

criminals were mot more directly under Allied control than they had been in 

1918. 	Article 29 of the surrender document with Italy made similar 

provision. The 1947 Peace Treaty with Italy provides that Italy "shall take 

all necessary steps to ensure the apprehension and surrender for trial of 

	 persons accused of having committed, ordered or abetted war crimes and 

crimes against peace or humanity". As yet, no peace treaty has been 

concluded with Germany. 
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Moe Commonwealth - Soviet pact 

326. After the Second Wbrld War German citizens were virtually prohibited 

from coming to the United Kingdom In consequence most of the all 

that have been made to the Inquiry concern persons fram territory that is now 

part of the Soviet Union. The arrangements which were nade for the return of 

Soviet citizens from this country and fram occupied EUrope to the 

Soviet Union are thus more important to our work than the terns of Germany's 

unconditional surrender. 	Normally prisoners of war and other foreign 

nationals who fall into the hands of a belligerent are repatriated as soon as 

possible after the cessation of hostilities. This was a stipulation of the 

1929 Geneva Convention on the Treatment of Prisoners of War. This, however, 

presupposes the desire of the prisoner of war to return, whidh was by no 

means clear in the case of Soviet citizens who had been captured in enemy 

uniform. In its circular letter of 6 August 1942 to Allied Gavernere.nts 

(Paragraph 3.6) the British Government nade clear its belief that it was the 

responsibility of each of the Allies to deal with its own traitors and that 

some arrangements for such surrender would need to be nade. NO protection 

was extended to such persons under the terns of the 1929 Convention. During 

the war it was feared that repatriation to the Soviet Union of prisoners of 

war who had fought in German uniform night provoke retaliation against Allied 

prisoners held by the Germans. This fear diminished as the war progressed 

and an 6 Octaber 1944 authorization was given by the Combined Chiefs of Staff 

to hand over Allied nationals who had served the enemy and were thus not 

entitled to prisoner of war status. On 11 February 1945 the Yalta Agreement, 

also called the Soviet-037xxwmalth Repatriation Agreement or the Crirea 

Agreement, signed by the United Fingdam, on behalf of the Commonwealth, and 

III the Soviet Union, made arrangement for the repatriation of Soviet citizens 

liberate by Britieh and Corrronwe31th for 	and of British subjects 

(including Urnacnwealth nationals) liberated by Soviet for 	It had no 

territorial limitation and no time limit. 

3.27. An additional secret agreement rade at Yalta gave liberated Soviet 

citizens in the United Kingdom the status of an Allied Farce which placed 

them under Soviet administration and discipline until their repatriation. 

This status was granted by an Order in COuncil similar to those mode in 

respect of the for 	in the United KingdOm of the Allied Governments-in- 

411  exile. There was a considerable difference, however, between granting, say, 
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the Polish Government-in-exile the right to administer its troops in the 

United Kingdom under military discipline, and giving similar rights to the 

Soviet Government over its nationals who had fought for the enemy, who 

thereby lost their prisoner of war status entirely. The agreement included 

any Soviet citizen and so small numbers of women, children and old nen who 

obviously could not be members of an Allied Fbrce were nonetheless deemed so 

to be. The British Government was worried that the arrangement night be 

challenged in the courts or in Parliament and a few absconders were allowed 

to remain at large in order to avoid such challenges. All Soviet citizens in 

the United Kingdom were to be repatriated, whether or not they wished to go. 

3.28. Repatriation began rapidly. From 22 May to 30 September 1945 over 

two million Soviet citizens were returned from western controlled areas of 

Germany and Austria to areas of Soviet control, over one million of them in 

the first three weeks. Sone did not wish to return, but were forced so to do 

by British and American troops, whose distaste for the tal'‹ rapidly became 

obvious. 

3.29. Similarly displaced persons of other nationalities were repatriated 

from the British zone of occupied Europe, although the numbers of other 

nationalities were fewer. This policy applied to all nationals of the 

countries concerned, whether or not they were thought to be war criminals. 

Extradition 

3.30. Extradition of war criminals from the British zone to other countries 

was initially almost an demand: no details of the allegation or evidence 

were required. 

CX:CUPIED EUROPE: A REAPPRAI.SAL 

3.31. As time passed the British Government ended its involvement in the 

punishment of war crimes. By the end of 1950, repatriation of people to the 

Soviet Union, Yugoslavia and other countries had ceased, British prosecution 

of war criminals in occupied Europe had ceased, and extradition of war 

criminals from the British zone had beccne highly circumscribed. The changes 

that occurred were incremental, and often occurred in practice before the 

• 
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policy decision was formally taken. The following review does not attempt to 

be full. • 
406  3.32. In the 1945-50 Labour Government, Bevin, the Foreign Secretary, and 

Shawercss, the Attorney-General, were both initially supporters of war crimes 

trials. The Foreign Office and War Office were generally unenthusiastic and 

a lack of resources - both hunan and financial - underlay the initial failure 

of British efforts in this field. Gradually public and political opinion 

swung away from their continuation and they cane to an end. 

EVILENCE 

3.33. The UNWCC was weakened from the outset by the non--inclusion of the 

Soviet Uhion. The greatest atrocities occurred on what had become Soviet 

occrtrolled territory and it was there that the most documentary and 

eyewitness evidence was to be found. Although the rrimmision released 

material to the Soviet num, the gesture was not reciprocated possibly 

tecause the Soviet Union realised that western Governments were not supplying 

the relmniQgion with all the information they possessed, particularly that 

concerning Soviet occupied territory. As a consequence UNWCC files were 

hopelessly inadequate as a naster-list of war criminals. 

3.34. CROWCASS was conceived on a grander scale than the UNWCC. It was to 

include far more nanes of suspects and to be able to locate them by cross-

referencing with the lists of those held in camps. In practice, it had too 

few staff, too little accoarodation and insufficient machinery to cope with 

the grandiose plan. At first it was even unable to get its lists printed for 

411circulation without a three month delay. It soon began to collapse under the 
sheer volume of paper returns that it was receiving and lacked the capacity 

to process. In 1946 it was suggested that it move to Berlin to become a 

quadripartite responsibility. Although its equipment was noved it never 

began fawtioning there. Even during it short existence it produced two 

hundred separate lists, raking dhecking a cuMbersame task. 	Soviet 

allegations  re scretines, but rarely, added to CROWCASS. 

3.35. Little effort was made at forward planning. Even by September 1944 

little thought had been given to how evidence and the war criminals 

themselves would be found once Gernany fell. 	The first war crimes • 	37 
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investigation team was formed at Belsen, and other investigators later 

recruited The army, however, did not recognise the war crimes group as a 

priority and so in its early days, the months immediately after the war, it 

had to fight for nen, transport and resources. At this time 8 million 

Germans were held in internment camps: virtually all the German fighting 

for. Because the British and, to a libq.or extent, the Americans did not 

have their war crimes investigation teams up and running, and because of the 

failure of OROWOASS to provide an efficient clearing Ise for information, 

the opportunity swiftly to arrest known war criminals and to identify others 

was lost. This, however, went unnoticed because of the 'successes' that were 

achieved, as major war criminals - Himmler, Goering, von Ribbentrcp - were 

found, and many of the military leaders gave themselves up. 

PROSECUTIONS 

3.36. Major war criminals were tried at Nuremberg for war crimes, crimes 

against peace and crimes against humanity. Other trials were conducted by 

eadh of the Allies in their zones of occupation. An attempt to standardise 

procedures by introducing a Four Power law, the Control Council Law !Amber 

10, in practice meant that, in the British zone at least, a variety of courts 

were available to try offenders These were Military Courts, operating under 

the authority of the Royal Warrant; Military Government Courts, operating 

under the Control Council Law Number 10; and German courts, to wham certain 

types of cases were delegated. 	These last operated primarily under 

Occupation Law, but increasingly under the German penal code whidh does not 

recognise 'war crimes' as a special category of offence. In the Federal 

German view, the retrospective nature of the concept of war crimes as applied 

by the Four Powers is a breath of the Basic Law (the German constitution) 

whidh enshrines the principle of nullapoena sine lege. In the British zone, 

it was policy to give responsibility for war crimes trials to the German 

courts. NO charges of crimes against peace were brought in the British zone. 

By August 1946 responsibility for crimes against humanity and war crimes 

committed by Germans against Germans or stateless persons had been given to 

the German courts. 	In Decebber of that year prosecutions concerning 

membership of criminal organisations were also transferred. On 5 May 1949, 

Lord Henderson, the Parliamentary Under-Secretary of State for Foreign 

Affairs, made a statement to the }use of Lords (Official Report. Cols 385- 

393). 	By that time British courts were hearing only cases concerning 

38 

• 
• 

• 

• 

• 

• 



Violations of the laws and usages of war and crimes against humanity 

("involving non-Gernan victims. He announced the cessation of trials of crimPs 

against the laws and usages of war, except for those trials already begun, 

and that of Field-Marshal von Manstein He also announced the intention that 

all further cases of crires against humanity, whatever the nationality of 
the 

victim, would be heard by German courts under the German penal code. From 

then, the only obligation that the British retained in occupied EUrope was 

for the limited use of extradition powers outlined below (Paragraph 3.46): 

all prosecutions in the British zone were the affair of the Gernan courts. 

In 1951 the relevant occupation legislation was abolished and henceforward 

all trials were carried out under German law. The termination of the 

occupation regime in Gernany in 1955 brought to an end the possibility of 

extraditions from the British zone. 

41/3.37. British prosecutors, like the investigators, were Short of resources 

and lacked the support of the army. They were burdened by a complex 

bureaucracy which required all cases to be reviewed in London. They, too, 

were late on the scene and likely suspects, and nany witnesses, had dispersed 

from carps before the prosecutors were ready. Many of the prosecutors were 

inexperienced and the Military Courts themselves often consisted of young, 

inexperienoed officers. Sentences were frequently derisory. 

3.38. It was evident that the lack of success appalled bath 

Hartley Shawcross, the Attorney-General, and Ernest Bevin, the Foreign 

Secretary. In October 1945 Shawcross commented that there were tens of 

thousands of Germans responsible for rillions of =dere. He went on 

410 	
"We rust set ourselves an absolute rinimum of prosecuting at least 

ten per cent of those criminals in the British zone 	 I am 

setting as an irreducible rinirum that we try five hundred cases by 

30 April 1946". 
The Prime Minister, Attlee thought this insufficient as the deadline would 

leave a large number of criminals unpunished and at large. Bevin agreed: 

"War criminals Should not escape scot-free since apart fram other 

considerations, sudh a policy will not lighten our task in Germany". 
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3.39. The comparison between the American run Dadhau trial and the Belsen 

trial run by the British was telling. All forty of the Dachau accused were 

convicted, twenty six being sentenced to death. Fifteen of the forty-five 

accused at Belsen were acquitted, and only 11 sentenced to death. Apart fram 

one life sentence, the remainder received sentences between one and fifteen 

years. A Foreign Office official writing about the war crimes trials and 

sentences commented: 

"It is quite fantastic to go to all the trouble to try and convict 

these Germans (many of Wham are the worst form of SS thug) and then 

impose periods of imprisonment whidh in same case run down to periods 

of a few months only". 

3.40. The staff made available by the army for both investigators and for 

prosecutions continued to decline and in May 1946 Shawaross was forced to 

concede: 

"In these circumstances I can only suggest that the trials should 

continue to the end of the year and that we should then review the 

situation with a view to bringing them to an end except in the most 

serious of cases". 

SECURING THE PRESENCE OF THE ACCUSED 

Repatriation 

3.41. Trripaiately after the war, the Soviet Union was seen as an ally and 

the BritiSh Government was keen to maintain good relations with it. 
	• 

Relations soon began to deteriorate, however, and the fate of many of those 

returned to the Soviet Union (and to Yugoslavia and Poland) began to become 

clear. 

3.42. As was noted above (Paragraphs 3.26-3.27) Britain was Obliged under 

the Crimea Agivenent of 11 February 1945 to surrender all Soviet citizens 

under the control of Commonwealth for 	in Europe, and to surrender all 

Soviet citizens in the United Ringdam, who had been deemed to be members of 

an Allied Force to facilitate their return to the USSR. In Europe an 

agreement between the Red Army and the Supeule Headquarters, Allied 

Expeditionary Force (SHAEF) dated 22 May 1945 made arrangements for this 

repatriation, which proceeded with great rapidity, same 2 million people 
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having been repatriated by 30 September 1945. On 27 May SHAEF forces were 

required to note -that the British and American Governments "had not 

recognised any territorial changes brought about by the war and that all 

persons from such areas will not be returned to their home districts nor 

treated as Soviet citizens unless they affirmatively claim Soviet 

citizenship". It became increasingly obvious, however, that mome Soviet 

nationals did not wish to be repatriated and that British and American trtcps 

were not keen to forcibly repatriate then. On 8 July 1945 SHAEF felt it 

necessary to remind British and American forces that "Soviet citizens 

identified as such by Authorised [ie Soviet] Repatriation Officers ... will 

be repatriated ... They will not be offered any option an this score". Some 

critics have commented that in the first rush of repatriations, and in the 

confusion created when even genuine Soviet citizens resisted repatriation, 

many people who were not citizens of the territories within the 1939 borders 

O ct the Soviet Union were also repatriated It should be noted that even as 

late as July, the decision as to who was, and who was not, a Soviet citizen 

was to be made by a Soviet Repatriation Officer. The suggestion has also 

been made that decisions whether or not to repatriate were made on a block 

basis: if the majority of a unit appeared to be Soviet citizens, all of the 

unit was repatriated 

3.43. On 30 August 1945 a further reminder was issued by BAOR: 

"In all rw-s where it is decided that a particular PWN/DP is satisfactorily 

identifiable as a Soviet citizen, he will be repatriated even if he is 

unwilling to go .... It is fully appreciated that compulsory =overlent of 

Soviet citizens who do nct wish to be repatriated nay be repugnant to [those] 

who have to enforce this order. It is, however, a duty to carry cut a 

41/national pledged agramile 	It was again made clear that compulsory 
repatriation should not be applied to citizens of those territories acquired 

by the Soviet Union after 1 September 1939, but that they Should be allowed 

to return to their homes Should they so wish. 

3.44. By 1 July 1946 the categories of Soviet citizens to be "repatriated 

without regard to their wishes" had been reduced. Only those who were both 

citizens of and actually within the Soviet Union on 1 September 1939 and who 

could be shown to be traitors were to be returned against their will. It was 

not until 1 March 1949 that the British-authorities in occupied Europe 

40  decided to accept no further applications for the extradition of traitors and 
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collaborators, although the papers of the period give the impression that in 
	• 

the intervening period higher levels of proof were required as British 
	• 

officers an the ground became more sceptical of Soviet claims 

3.45. The preceding paragraphs outline some of the stages through whidh 

British policy concerning the surrender of Soviet citizens passed: surrender 

without question of all sudh people in 1945; surrender of only certain 

categories in 1946, and a refusal to surrender any, even traitors or 

collaborators, in Mart 1949. Between 1945 and 1949 other considerations 

came into play whidh reduced the number of returnees: 	the initial 

willingness to accept the decision of Soviet Repatriation Officers as to who 

was a Soviet citizen declined as they became known for their brutality and 

arbitrariness; the initial sympathy Shown by British and American for, 	• 
both officers and men, to those who did not with to return and the reluctance 

to for them so to do increased as it became known what their fate night be; 

and the knowledge that after about August 1945 all western prisoners-of-war 

had been repatriated from the Russian zone. There was an increasing 

unwillingness to return people unless it could be thown clearly that they 

were Soviet citizens by 1 September 1939. The Baits were not Soviet 

citizens, and many Ukrainians and Byelorussians whose countries had before 

the war been divided between Poland and the Soviet Union decided that it was 

politic to have been Polish rather than Soviet citizens. These categories of 

people remained as displaced persons in Germany. British reluctance to 

return sudh people was perhaps best demonstrated in the case of the Ukrainian 

Galicia Division in Italy in 1947, (Paragraph 4.17) where it was considered 

better to bring them to the United Kingdom without proper screening, rather 

than leave them in Italy to be surrendered to the Soviet Union under the 

terms of the Italian peace treaty. 

Extradition 

3.46. The Above dictraliqion largely considers the fate of Soviet citizens, 

who, as Soviet citizens, fell to be repatriated. If they had served the 

Germans, it was for Soviet courts to try them as traitors and collaborators. 

Nonetheless, Britain also had an Obligation to return war criminals, whatever 

their nationality, to the scenes of their crimes At first, such people, if 

they could be identified, were surrendered zerely on the application of the 

claimant country. In the light of early experience, it was decided by the 
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United Nations Assembly in October 1947, on British initiative, that requests 

for alleged war criminals should be supported with sufficient evidence to 

410establish that a reasonable prine facie case existed as to identity and 

guilt. In order that such evidence might be better examined by the Military 

III Governor, an extradition tribunal was established in the British zone in 

February 1948. The third stage of British policy was introduced in June 1946 

when the British Military Governor announced the closing date of 1 September 

1948 for all applications for surrender of alleged war criminals, except 

those showing a clear prima facie case of eurder under the German penal code. 

The fourth was reached in May 1949 when the British Gcvexneent added the 

extra ccnditicn requiring a satisfactory explanation why the application was 

made after 1 September 1948. 

3.47. A/though this eivillic.cion has largely considered Soviet citizens, 

Amk similar changes of policy applied to the repatriation of other east European 

Wnationals, and the surrender of alleged war criminals to other eastern 

EUrcpean countries. 

THE REASONS FUR CHANGE 

3.48. It is not possible to attribute the change in British policy in the 

411 period 1945-50 to any one factor. 	The factors considered below all 
contributed to the gradual changes in policy: no one of them was decisive. 

3.49. Wen informing Allied Governments of its preliminary proposals 

concerning the prosecution of war criminals, the British Government in 1942 

indicated that it it be desirable to fix a limited period after the 

termination of hcstilities during which all trials should be instituted. It 

gave three reasons: to ensure rapid justice; to prevent wronged iniMch.als 

taking the law into their own hands; and to prevent trials dragging on for 

years and so delaying the return to a peaceful atmcsphere in Europe. The 

first and last of these remained concerns after the war. 

3.50. To ensure rapid justice. It was thought desirable that r.vme be 

heard as soon as possible. Alig-usst_ other considerations was the dislike of 

hcading accused people in custody for long periods without bringing them to 

trial, which was an accusation often levelled against the Nazi regime. The 

problem was also seen, in the light of the formation of the United Nations • 	43 
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Commission on BUman Rights, as a fundamental breach of hunan rights. By 1948 

Control Chrimic•cion papers show concern that same people had been held pending 

trial for over three years. The judiciary concurred. A notorious example is 

that of Viktor Arajs, whose Arajs Kommando is thought to have killed 30,000 

people in Latvia, and participated in nany nore nurders in Latvia and 

elsewhere. He was released by a British Ciontrol rommicion °curt judge in 

February 1949, as the prosecution had failed to produce sufficient evidence 

to justify his continued detention. Be was not re-arrested until 1975. In 

1979 he was sentenced to life imprisonment by a Federal German court and died 

in imprisonment in 1988. 

3.51. Return of peaceful atmosphere. EUrope could not return to peaceful 

conditions whilst large areas of nilitary occupation and administration 

remained. Fairly quickly therefore, some parts of the administration were 

delegated to Germans, incauding, as has been noted, responsibility for same 

war crimes trials. Trimpaiately after the war 8 million German prisoners of 

war were held by the western Allies, of whom hundreds of thousands were 

neuters of organisations later judged crhninal by the Nurnberg Tribunal. It 

was inconceivable that these men could continue to be held indefinitely. In 

addition, they were unproductive and needed to rebuild the economy of the 

shattered Germany. As Lord Elwyn Jones, who was a prosecutor at Nuremberg 

and later at the trial of Field Marshall von Manstein, one of the last war 

crimes trials in the British zone, states in his autobiography "In my Time". 

"Allied interest in continuing with further Nazi war crimes trials 

ended in 1949. By then the four-power adminis-traticn of occupied 

Germany had virtually collapsed, and western EUrope's attitude 

towards Gerrany and the Gernans changed. A new chapter in the war 

crimes story then cane to be written by the Germans therselves. They 

brought to trial some of their own compatriots and even today war 

crimes charges are still being dealt with in courts in the Gernan 

Federal Republic. The truth about the Nazi tyranny has also been 

exposed by the Germans themselves, many of wham were its first 

victins" 

3.52. Cad war. As relations between east and west declined the renewed 

vitality of the western zones of Germany became imperative, as the west 

looked to build up its defences against the new perceived enemy in the east 

• • 

• 
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3.53. Repugnance at events in the east. Reports began to emerge of the 

411deaths of people sent back, for example, to the Soviet Union and to 

4 	Algcslavia, such as the executions of the Ccesacks returned to the Soviet 

ilo Union in May and June 1945. In case of Yugoslavia it seemed that the 

principal "war crime" being tried was belonging to the wrung political 

faction during the bloody and complicated fratricidal conflict that was the 

Second World War in Yugoslavia. As sympathy between east and west declined, 

and as hunan rights abuses continued in the east, there was less willingness 

to return people, when it was uncertain that they had been Soviet citizens 

before the war, when no detail could be given of the crines they had 

allegedly committed and when the 'crimes' inoreasingly seemed to be 

political. 

3.54. The confidence of the German people. After the First World War the 

41/treaty of Versailles imposed stringent financial and territorial penalties on 

Germany. To these are frequently attributed the rise of Hitler: the German 

people did not accept the penalties as fair, and in time came to resent them 

and to desire to take back what had been taken from them. A danger was 

perceived that the German people might become similarly dicAffected by a 

lengthy series of trials. Lord Naugham, who in 2.942 had been an ardent 

pcoponent of war crimes trials, speaking as early as 15 October 1946, summed 

up this view when addressing the BOuse of Lords. 

"So long as [the trials] continue we shall have many Germans in our 

zone ... looking upon every execution as a sort of legal nurder of 

soldiers and others whom they will not be Able to believe are being 

justly tried and convicted ... Persons in confinement will also be 

considered ... as martyrs of the Fatherland ... After a couple of 
111 

	

	years it will be thought, 'This is revenge. They have punished the 
country enough, owing to lack of food and so on. We need no further 

demonstration of the views of the victorious nations after this 

terrible war'". (Official Report: Col 257). 

3.55. NUnbers As the war drew to a close, for the first tine the scale of 

the atrocities became obvious to the west. As a consequence there was a 

growing realisation that the nunbers who could be identified, traced and 

punished would be small in relation to the total nunber of war crirdnals. 

Even in March 1945, Lord Wright, the Chairman of the United Nations War 

Crimes Commission, told the Ficuse of Lords he considered that it would be 
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• more than satisfactory if ten per cent of all the criminals were apprehended 

and dealt with. (Official report, 20 March 1945, Cols 676-677). He said 

that the practical impossibility of punishing all the criminals did not mean 

that ncne should be punished: it was important that the principle of 

punishment be established: 
"Once it is felt that the idea of an international rule of law, and 

its suitable endorsement, have been establidhed, with the support of 

sufficient precedents, humanity is glad to be relieved of the 

nightmare of the past ... The majority of the war criminals will 

find safety in their numbers. It is physically imprisible  to punish 

more than a fraction. All that can be done is to make examples". 

A related question was knowing who should be punished. The Nazi party had 

eight million members Were those who joined early more culpable, or those 

who joined later, when it had became obvious what the party stood for? 	at 

was the culpability of those who joined only because membership allowed them 

to retain their jobs? The Gestapo had nearly 50,000 members, and as many 

agents, the SS over 1,000,000 of wham 200,000 belonged to the Allgemeine SS. 

At the end of the war there were millions of fighting men in the German armed 

forces. In the end, the target of prosecuting ten per cent was not achieved 

even of the identified war criminals. Nonetheless in the post war context, 

with other competing priorities, it was considered that enough had been done. 

3.56. The British eccncpy. British war crimes trials could only continue 

in Europe while the occupation continued. After the war the British economy 

was in a parlous state and rationing still in force. It became increasingly 

difficult to justify the continuing expenditure of large sums administering 

occupied Germany, when resources were so scarce at home 

3.57. Palestine. Same commentators have suggested that continuing war 

crimes trials would have evoked sympathy for Jews, and so have made Britain's 

refusal to allow settlement in the mandated territory of Palestine more 

difficult to sustain, but we are not convinced of this. 

3.58. Public %Anion. Even in 1943, when he fully supported retribution 

for war crimes and even advocated the Shooting on sight without trial of the 

leading war criminals, Churchill commented that the decision embodied in the 

• 

• 

• 

• 
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MOSCOW declaration to return war criminals to the sites of their crines 
was 

wise as 
"the British nation ... would be incapable of carrying out mass 

executions for any length of time, especially as we have not suffered 

like the subjugated countries" 

By 1946 Churchill hinself, as evidenced by a speech in Zuridh (19 Septembribex), 

had grown weary of war crimes trials. 
"There must be an end to retribution. We rust turn our backs upon 

the horrors of the past, and we rust look to the future". 

This view increasingly cane to represent public opinion. 

WAR CRIMINALS IN THE UNITED KINGDOM 

THE POLICY 

3.59. Until the formation of this Inquiry the question of war criminals in 

the United Kingdom has been little considered by sucoessive BritiSh 

Gcvexnnents. This does not appear to be because of a wish to ignore the 

natter, but nore due to a oonfidence that war criminals would not gain, and 

had not gained, remicAion to this country. This complacency came nearest to 

bring shaken by the Dering case (Paragraphs 3.70), but despite that, and the 

gaps in the screening procedures considered in Chapter 4, official and 

ainigterial confidence remained high that the Milted Kingdom had not become a 

haven for war criminals. 

DePcirtaticin 

411 3.60. Sone consideration was given to how such cases night be dealt with. 
Apart from extradition an unusual use of the Howe Secretary's deportation 

powers was also proposed, but never used. In 1944, as prisoners of war began 

to be brought here from Europe in greater nunbers, the Lord Chancellor, Lord 

Simon, proposed legislation to enable them to be tried here, although the 

draft bill would have allowed any war criminal to be tried here, however he 

had come to the United Kingdom. The idea was opposed by the Cabinet in rAqP  
it provoked German retaliation against British prisoners of war. No further 

consideration was given to prosecutions in this country. 
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3.61. On 8 September 1944 the UNWCC forwarded to the Foreign Office a draft 
	• 

"Convention for the Surrender of War Criminals and other War Offenders" whidh 

had been prepared by the Cmmmigsion. The purpose of the proposed convention 

was to ensure that the United Nations would reciprocally transfer war 

criminals or quislings to ane another by: 

"avoiding the complications and delays of normal extradition 

procedure and .... excluding the possibility of refusing surrender an 

the grounds that the acts dharged have the character of political 

offences". 

3.62. Normal extradition practice includes a number of safeguards. An 

accused person is not surrendered except upon evidence establithing a prima 

facie  case and a person who has been convicted in his absence is treated as 
	• 

an accused person: evidence establishing a prima facie case is still 

required. A person cannot be tried after surrender for any offence other 

than that for which he is surrendered and political offences are excluded. 

None of these safeguards were included in the draft convention and it was 

recognised that some Menhers night need to enact legislation in order to 

accept the convention. Many states reported difficulty with the proposed 

convention, because of the lack of normal extradition safeguards. The United 

States representative considered that the convention, denying the surrendered 

individuals access to the courts which would be available under extradition 

procedures, was incanpatible with the United States constitution. 

3.63. The draft was considered by the British Cabinet on 12 March 1945 in 

the light of a memorandum dated 28 February 1945 prepared by the Foreign 
	• 

Secretary. It was thought that Parliament would be unlikely to consent to 

pas legislation enacting the convention without some safeguards against 

mistakes or miscarriage of justice. Parliament might require judicial 

determination of the question of whether there was a prima facie caso., 

necessitating the submi.ssion of documentary or other evidence by the 

requesting State. "Quisling" offences posed even more problems, as there was 

a fear that the Government mdght be Obliged to surrender those whose "crime" 

was to belong to the wrong political faction in the requesting State. In the 

light of these difficulties it was thought that an attempt to enact 

legislation would take time, might not succeed, and night make the surrender 

of war criminals more, rather than less, difficult. 
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3.64. As a result it was decided to rely on the Hone Secretary's powers of 

deportation. The Home Secretary has power to deport any alien civilian whose 

"'presence is not conducive to the pUblic good. On 29 March 1945 the Foreign 

Secretary circulated a note to the Nielnkexs of the UNWCC explaining that the 

410 Governnent considered that British participation in the proposed convention 
would prejudice the objects which it was designed to achieve. 

The note went on: 

"5. Under existing law his Majesty's Goverment are enpowered to 

repatriate by way of deportation any alien civilian if it is deemed 

to be conducive to the public good to do so, and they are prepared to 

treat as an undesirable alien civilian liable to deportation, any 

alien against wham there is a prima facie case that he is a war 

criminal or has been guilty of treadhery involving active assistance 

to the enepy. 

6. As regards war criminals, His Majesty's Government would of 

course attach all due importanoe to any report by the War Crimes 

Commission that a sufficient case existed to justify his being 

brought to trial. As regards traitors His Majesty's Government would 

desire to be satisfied that the person concerned was a national of 

the Allied country desiring his surrender and that a prima facie cP 

exists Showing that he had actively assisted a State at war with his 

own country". 

The wording was carefully chosen: no blanket undertaking to deport was given. 

The power to nake a deportation order is a personal, discretionary power of 

the Hone Secretary and it was considered wrong that he, or his successors, 

should be bound to deport any person in respect of whom the UNWCC had 

orq:orted that a sufficient case existed to justify his being brought to 

trial. 

3.65. A certain unease remained, nonetheless, and it was hoped that the 

British Government's note would not attract too nuch attention. In normal 

Hone Office practice such deportation would be regarded as disguised 

extradition, and be frowned upon, it being considered that before extradition 

an accused should have access to the courts. 

3.66. Partly as a result of the British refusal to sign, the draft 

convention was withdrawn. • 	49 
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EXtradition 

3.67. The ordinary provisions relating to extradition remained available. 

THE APPLICATION OF POLICY: 1945-50. 

3.68. There were, in fact, few requests for extradition or deportation of 

war criminals in this period. The few requests for extradition failed on the 

grounds of insufficient evidence. 

3.69. Deportation A request rade in 1947 by the Soviet Union for the 

repatriation of thirteen alleged war criminals said to be in the United 

Kingdom is interesting. Although three of the suspects were located, little 

was done in respect of the allegation. The ren were not interviewed, largely 

because the Home Office was unable to find a suitable interpreter. The 

Foreign Office asked the Soviet Union for prima facie evidence whidh was not 

produced, and the ratter was allowed to drop. It has been said that the 

Soviet failure to produce nore convincing evidence to support its requests 

for persons held in the western zones of Europe and its failure to find 

people requested by the west in its own zone were due more to hopeless 

disorganisation than to a with to be uncooperative. It is conceivable that 

their inability to respond to requests for evidence in these cases was 

another symptom of that disorganisation. It does not mritlar that the matter 

was considered at a senior level on either side. 

3.70. The only case in whidh a deportation order was signed, using the 

powers of the Hare Secretary to deport someone whose presence was not 

conductive to the public good, was that of Dr Wladyslaw Dering. He was 

accused by Poland of redical experiments at Auschwitz and of assisting in the 

selection of people to be gassed, and he gained arimicsion to the United 

Kingdom as a rember of the redical corps of the Polish Armed Forces in August 

1946. The case cane closest to dispelling the illusion that no war criminals 

had entered the United Kingdom, especially as Dering's name was an the UNWCC 

list, whidh Should have precluded his Arimision to the United Kingdom. The 

case was considered by the Hone Secretary, the Foreign Secretary and the Lord 

Chancellor, and eminent legal opinions were sought: they disagreed. The 

Lord Chancellor considered that a prima facie  raP had been established and 

the Hare Secretary signed a deportation order. Further representations were 
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then made to the Home Secretary and so the only witness available in the west 

- the others were in Poland - was brought over from Paris and a rather 

41/strange procedure was enacted when he was examined by the Chief Metropolitan 
Magistrate. On the evidence before him the Magistrate decided that there was 

411 not a urima facie case against Dering. The Home Secretary then cancelled the 
deportation order: no further evidence was looked for. The case came to 

public attention again in 1964 when Dering sued the author, Leon Uris. 

Bering died shortly afterwards. 

3.71. On 23 September 1950, Lord Henderson, Parliamentary Under Secretary 

of State for Foreign Affairs noted in a paper to the Cabinet that: 

"Parliamentary and public opinion has been critical of the trial of 

war criminals long after the end of hostilities, and it is considered 

that the time has long passed when it would have been possible to 

justify, as conducive to the public good of this country, the 

deportation of an alien at the request of a foreign Government solely 

on the grounds that there appeared to be a prima facie case that he 

was a war criminal or had been guilty of treachery involving active 

assistance to the enemy. The fact that the powers of deportation 

have never been exercised for this purpose would mean that such a use 

of them now could not be defended as the continuance of an existing 

practice". 

3.72. The Cabinet, meeting on 28 September 1950 agreed that the recipients 

of the note of 29 March 1945 (Paragraph 3.64) should be informed that the 

United Fingdam Government had decided to withdraw this undertaking to 

surrender war criminals and traitors. A note of 1 December 1950 informed 

410Verters of the UNWCC of this decision. 

AFI'ER 1950 

3.73. By 1951 Britain took no part in war crimes proceedings - trials, 

repatriation or extraditions - on mainland Urope. Despite the Dering cAc.e, 

there renained a great degree of confidence that war criminals had not been 

able to come to the United Kingdom, and thus no thought was given to allowing 

their prosecution in this country. 
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• 3.74. In the years after 1950 the cold war developed and relations between 

East and West grew frostier. As a result requests by the Soviet Government 

to the British Goverment for the extradition of war criminals were few. 
• 

3.75. There is little difference in form between the various Soviet 

requests received in the thirty years after 1950, although obviously the 

details of the individual and his alleged crime varied. Refer ence was made 

to the Declaration of St James's of 13 January 1942, the Mbscow Declaration 

of 30 October 1943, the Charter of the International Military Tribunal of 8 

August 1945 and the resolutions of 13 February 1946 and 31 October 1947 of 

the United Nations General Assembly. 

3.76. The British response seems not to have varied. The Charter of the 

International Military Tribunal was regarded as irrelevant, since it referred 

only to major war criminals, who had been named, and, with the exception of 

Bormann, accounted for. The other declarations referred to the punishment of 

war criminals, and with the exception of the St James's Declaration, to the 

return of such criminals to the scenes of their alleged crimes for trial. 

The British view was that after the cessation of hostilities the Government 

had taken all possible steps to comply with the principles set out in the 

Mbscow Declaration. Britain had, unlike the Soviet Union, participated in 

the work of the United Nations War Crimes Cbmnission and in arrangements made 

under the auspices of the Commission. Although Britain had undertaken in 

1945 to deport any alien against whom there was a prima facie case that he 

was a war criminal, the undertaking was only given to the Allied Governments 

represented on the UNWCC of whidh the Soviet Government was not a member, and 

the undertaking was withdrawn in a letter of 1 Decebber 1950 from the then 

Foreign Secretary to the Ambassadors in London of the Allied Governments 

represented on the United Nations War Crimes reimmission. The United Nations 

resolutions, which did not impose any legal obligation on the United Kingdom, 

served to reiterate the Moscow Declaration and to call upon Menbers of the 

United Nations to surrender "forthwith" alleged war criminals to the scenes 

of their alleged crimes. In addition the 1947 resolution recommended Menbers 

desiring the surrender of alleged war criminals to: 

"request sudh surrender as soon as possible" 

Neither of these gave =Oh support to Soviet requests for extradition made 
many years later. 
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3.77. Having thus dismissed Soviet claims that the United Fingdam had an 

flOobligation to return war criminals to the site of their crimes under the 

post-war repatriation and deportation agreements, British responses then 

aerely noted that extradition was not possible dUe to the lack of an 

extradition treaty between the two countries. 	In Nome cases it was 

appropriate to note that the British Government did not recognise 40 lure the 

incorporation of certain territory into the Soviet Union during and after the 

Second World War. 

3.78. It is unclear how seriously Britain took such rests. At that tine 

there was a great deal of cold war propaganda aimed at prominent people in 

the emigre ccrrunities (this propaganda is the source of some of the Simon 

Wlesenthal Centre allegations). In our MicrImcions with them, the Soviet 

proseauting authorities have made it clear that they do not consider such 

Illallegations as a sound basis for prosecution and have dismissed them as 
propaganda. At the time British officials must have found it hard to tell 

fact from fiction in dealing with these reqpests. 

3.79. We are aware of five Soviet extradition requests since 1950, eadh of 

which has received a similar response. In recent years changes in the Soviet 

0 
Union have brought better relations between the Soviet Union and the United 

Fingdam whidh are exemplified by the cooperation that the Inquiry has 

received on its visits to the Soviet Union (Paragraphs 8.60-8.62). Prior to 

these changes no British Government would have considered extradition to the 

Soviet Union, and no Soviet Government would have considered allowing British 

police and prosecutors access to the Soviet Union. Policy changes in the 

amiSoviet Union have rade it pos-sible for the British Government to 	 with 

wa Changed policy towards all 	war criminals, of which this Inquiry is the 

fruit. 

SIMARY 

3.80. During the Second World War the Prime Minister, supporbad by the Lord 

Chanaellor, rade it clear that he considered retribution for Gerran 

atrocities a major aim of the war effort. The Government participated in 

schemes to ensure that alleged war criminals were surrendered, evidence 

collected and appropriate tribunals set up. However, little planning was 

0  done before the end of the war to ensure that teams of investigators and 
53 • 



prosecutors were ready to begin work immediately, when the bulk of alleged 

war criminals were in captivity. When teams were set pp, it was too little, 

too late: the men and resources applied were simply insufficient for the 

task 	Despite the dissatisfaction expressed by the Prime Minister, the 

Foreign Secretary and the Attorney-General, the army in occupied Europe had 

other priorities. The two information gathering bodies, UNWCC and CROWCASS, 

both failed, the former because of mutual distrust between East and West, the 

latter because of insufficient resources to implement the overambitious plan 

it was proposed it Should carry out. The failure to act swiftly imr1Paitely 

after the war meant that rather than derronstrating to the German people the 

horrors that had been committed in their name and providing an example of 

swift and efficient justice, the initiative became bogged down and achieved 

neither. Success wculd only have been possible with UCT8 forward planning, 

an efficient use of information sudh as that planned by CROWCASS, more 

cooperation between East and West and greater resources. 

3.81. By 1950, Britain had moved away from its initial decision to punish 

war criminals.  A  number of factors, considered above, seem to have affected 

the decision. Those, and they are many, who find a conspiracy in everything 

and will find one in this decision, would do well to consider that it is 

difficult forty years on to judge the spirit and feeling of the time. The 

decision not to continue war crimes trials  may now seem surprising, but it 

was not at the time. 	The Cabinet papers prior to Lord Henderson's 

announcement in the House of Lords in 1949, show concern that pUblic and 

parliamentary opinion did not support the continuation of war crimes trials: 

even Churchill was contributing to  Field-Marshal van Manstein's defence fund. 

The tone of that debate Should  be noted (House of Lords, 5 May 1949, Official 

Report, Cols 376-418). 	Not a single peer speaks in favour of the 

continuation of trials and there are calls for the cessation of trials, and, 

in particular, that the trial of von Manstein be not started Lord Simon, 

who had been one of the strongest voices in the Cabinet proposing war crimes 

trials, spoke firmly against the continuation of prosecutions. 	It is 

instructive to compare the tcne  of that debate with that held in the same 

chamber on 7 OctOber 1942 (Official Report, Cols 555-594), as an indication 

of  how views dhanged. Those who argue natters in black and white might also 

wish to consider that two issues arising fram the 1945-50 period still 

attract public attention. One, very relevant to this Inquiry, is why western 

governments allowed people tram territories now part of the Soviet Union to 
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come to this country or to go the USA, Canada or Australia, after the war. 

AmThe other, which sits in awkward juxtaposition to the first, is why those 

IlFsame governments sent back Soviet citizens and YUgoslavs to their deaths, 

0 
rather than allowing them to come here. Simple answers then, as now, were 

not easy to came by. 

3.82. The question of war criminals in the United Kingdom was largely not 

considered. It was thought that efficient screening would prevent suth 

people readhing this country, although the Dering case nmentarily jolted 

that unconcern. After 1950 the presence of alleged war criminals in this 

country became a minor issue. The few extradition requests received from the 

Soviet Union appear to have been considered in the context of the cold war 

and they were routinely refused due to the lack of an extradition treaty. No 

consideration appears to have been given to other steps whidh night be taken 

against the alleged criminals: indeed the Charges appear not to have been 

investigated, although in fairness it must be said that the cold war wculd 

have been precluded this, as both documentary and eyewitness evidence was 

generally only available behind the Iran Curtain There does not appear to 

have been any difference of opinion between the two major political parties 

on this issue, either during the war years, or afterwards. 

• 

• 

• 	55 

• 



CHAPTER PTIJR 

THE ENTRY CT EAST EUROPEANS TO THE UNITED KINGDOM 

4.1. 	The vast majority of the allegations received by the Inquiry concern 

people from Eastern &rope - Poles, Ukrainians, Byelorussians, Lithuanians, 

Latvians and Estonians - and this chapter reviews the principal routes by 

which such people cane to the United Kingdom towards the end of, and after 

the Second World War, and the efforts that were made to prevent the entry of 

possible war criminals. 

Ramas OF wine 

4.2. 	There were three major routes by whidh sudh people came to this 

Ocountry. Firstly, as the United Kingdocawas suffering from a labour shortage 

efforts were made to relieve the problem by recruiting some Of the millions 

of displaced persons then in EUrope. A nunber of &themes were operated to 

bring such European Volunteer Workers (LW) to the United Kingdom. These are 

considered in paragraphs 4.3-4.9 below. Secondly, during the war a nunber of 

occupied European countries had formai Governments-in-Exile in the United 

0 Kingdom, amongst than the Goverhrent of Poland. Consequently Britain also 
became the headquarters of the Polish Armed For 	(PAY), nany of whose 

members fought for the Allies throughout the war. Sore captured Poles, who 

had fought as Axis troops, were also later incorporated Those renters of 

the Polish forces who did not wish to return to a communist Poland were 

gradually civilianised and assimilated into British society under the 

*auspices of the Polish Resettlement Corps (PRC) (Peragraphs 4.10-4.15). 

sore prisoners of war chose to remain in this country after the war. 

In the discussion of this group, surrendered enery personnel brought to this 

country after the war are also considered (Paragraphs 4.16-4.17). 

EUROPEAN V0=1E:ER WORKERS 

4.3. 	After the war ranpower shortages in certain industries encouraged the 

Goverment to recruit foreign labour from earatDst. the many displaced persons 

at that time in Eurcpe. At a reeting of the Cabinet Foreign Labour Committee 

on 23 Nay 1946 the Minister of Labour was instructed to proceed with a schene 

to recruit 1000 female Baltic displaced persons from camps in Germany for 
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domestic work in British sanatoria. The first recruits began arriving in the 

United Kingdom in October 1946. 

4.4. 	As a result of the favourable reports received from their recruiting 

officers on the generally high standard of Baltic displaced persons in 

Germany, .the Ministry of Labour wished to extend the scheme, now designated 

'Bait Cygnet'. On 26th Septertiber 1946 the Frei gn Labour COmmittee agreed 

that the sdheme be expanded to include a total of 5,000 women, for domestic 

work in hospitals and Government hostels, as well as sanatoria. In addition 

authorisation was also given to recruit qualified nurscs and other women for 

training as nursco. Their landing conditions required the women to work only 

in institutions approved by the Ministry of Labour, and not to remain in the 

United Fingdom for longer than twelve months in the first instance. 

• • 
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4.5. 	The surnc.ss of the sdheme encouraged its extension to other 

industries and to other recruiting areas In January 1947 the Cabinet set a 

target of 100,000 foreign workers to be recruited by the end of the year. On 

11 March 1947 the Minister of Labour, Isaacs, told the House of Commons that: 

"the scheme is now being extended to cover workers of both sexes 

both for industrial work and for domestic work in private houses 

We are setting up a recruitnent organisation which will cover the 

British zone in Austria as well as that in Germany" (Official Report 

Col. 1152). 

Recruitment was primarily for coal mining, the textile industries and 

agriculture. The extended pIuyiduane was known as the European VoluntePr 

Workers (EW) scheme and received the code name 'Westward HO!'. The twelve 

month limit applied to Bait Cygnets was removed and recruits were given 

indefinite leave to remain 

	

4.6. 	EVWs were required to register with the police, to enter only 

employment specified by the Ministry of Labour and not to leave such 

employment without the consent of the Ministry. In general single persons 

were recruited as the Government had no wish to pay for the travel of their 

dependants to the United Kingdom nor to support and accomodate them once 

here. Undesirables were returnable to the British zone in Germany within 18 

months of their arrival in the United Fingdam Accommodation was provided by 

the National Service Hostels Corporation. 

• 

• 
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4.7. 	By December 1947 it was recognised that it was impossible to recruit 

/lithe nunbers required from existing sources and recruitment was extended to 

Winclude VOlksdeutsche (persons of Gerranic origin born and living outside the 

dift  1939 German borders who had become unwelcome in their adopted countries), 

IMF  stateless displaced persons and displaced persons in Italy and Denmark. 

German nationals were excluded from the scheme 

	

4.8. 	In the spring of 1948 the peak of recruitment was reached. 

Thereafter denand for foreign workers in coal-mining decreased and by the end 

of that year the nunbers recruited began to tail off. In March 1949 the 

recruitment of males officially ceased, having been in abeyance for same 

time. 

	

4.9. 	By the end of 1950 Hone Office figures gave the total number of EVWs 

410and dependants who had arrived in the country as approxirately 90,000, 

dependants accounting for less than four thousand of these. By then over 

four thousand EVWS had already left the country voluntarily or been deported 

A smaller number were recruited during the 1950's. 

POLISH AD FOR • 4.10. The exiled Government of Poland was based in London, which also 

becar  . the headquarters of PAF. By the end of the war the total rembership 

of PAP had risen to well over 200,000. Churchill acknowledged Britain's 

Obligations to the gallant Poles who had fought alongside the Allies in a 

statenent to the House of Cannons on his return from Yalta. 

"His Majesty's Governnent will never forget the debt they owe to the • 	Polish troops who have served them so valiantly and to all those who 
have fought under our connand ... we Should think it an honour to 

have slid.) faithful and valiant warriors dwelling among us as if they 

were ren of our own blood". (Official Report, 27 February 1945, 

Co1.1284). 

Sate of these decided to return to Poland but rany had no desire to live 

under a conrunist goverment. 
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• 4.11. As a consequence on 22 May 1946Ernest Bevin, the Foreign Secretary, 

made a statement to the House of Commons. 

"As for those Poles who do not wish to return to Poland it is our 

aim to dembbilise them as quickly as possible and to arrange for 

their settlement in civilian life.... [The] Government are going to 

enrol them into a specially created Resettlement Corps, which will 

be a British organisation and will for convenience be administered 

by Service Ministers. The Resettlement Corps will be essentially a 

transitional arrangerent designed to facilitate the transition from 

military to...civilian life as soon as this becomes possible. Those 

for wham approved jobs can be found will go to them immediately. The 

others will be employed by [the] Governnent to the fullest iltncible 

extent in useful protactive work such as reconstruction, and in 

appropriate cases will be given training. As soon as settlenent is 

complete the Or will cease to exist" (Official Report: Col 301). 

4.12. Same renhers of PAP serving Abroad were brought here and when the 

Polish Resettlement Corps was formed in the United Kingdom it had about 

115,000 menhers. The intention was that the menbers would live in camps and 

be subject to military ciiripline until they were civilianised 	For a 

country short of labour this was an ingenious solution: a reserve of labour 

was created, eadh menber of whidh was only fully released into the civilian 

community once he had found permanent employment. 

4.13. By the end of the war, however, PAP (and hence the PRC) no longer 

consisted solely of Churdhill's 'gallant Poles' who had fought alongside the 

Allies. As the war progressed Poles who had fought with the Axis were 

captured and hce:are prisoners of war. 	From SepteMber 1944 they were 

permitted to join PAP. Some 50,000 did so and thereafter many of them fought 

for the Allies. This process continued until the very end of the war 

although same of those who dhanged sides towards the end of the war never 

fought for the Allies. 	They probably nunbered about 20,000 but no 

authoritative statistics are available. Their menbership of PAP ncnetheless 

entitled them to join the PRC and to remain in Britain This attracted same 

adverse press comment at the tine but official thinking at the time coincided 

with the generally accepted present-day historical view. This was that young 

Poles had been coerced into joining the Wehrmadht: they were riot volunteers 

and had deserted to the Allies at the first opportunity. TO the Germans 

59 

• 



their recruitment had had the double attraction that they not only boosted 

liphe Wehrmacht, but also reduced the resources available to the Polish 
Resistance. Nonetheless, it is disconoerting that recruitment from the 

German army to the RAF continued until the last days of the war. There is 

evidence that same people managed to attach themselves to PAY even after the 

defeat of Germany. For example, the notorious Dr Dering (Numwmph 3.70) 

appears to have joined PAP in December 1945. 

4.14. Another difficulty with the Corps was the inclusion of ncn-Poles. 

Ethnic groups other than Poles belanged to the Polish For 	although rany of 

these - Lithuanians, Byelorussians, Maainians - care from territories parts 

of which had been within Poland's frontiers in 1939. 

4.15. By 1952 approximately 90,000 Poles remained in the Unite Eingdom as 

*civilians. It is not known how many of these fought an the Axis side, and of 

these, how rany did not subsequently fight for the Allies. 

PRISONERS OF ;OR 

4.16. A substantial number of German prisoners of war remained in the 

0 United Kingdom after the war. They were generally put to work in productive 
capacities. Same were repatriated to help in reconstruction work in Germany. 

The rate of repatriation increased as EVWs became available to take their 

paace, particularly in agricultural work. 	Eventually sone 15,000 

German prisoners of war remained in Britain having already secured 

employment. The others had been repatriated by the end of 1948. One 

*thousand Italian prisoners of war were also all 	to remain 

4.17. A separate graup of surrendered enemy personnel were 8,000 Ukrainians 

from the Galicia SS Division who surrendered to the Allies in Austria in 

April 1945 and were held in a camp at Rimini in 1945. The peace treaty 

concluded by the Allies with Italy contained provisions that all citizens of 

Allied countries should be repatriated to their countries of origin. As the 

date of the foundation of the Italian RepUblic came closer the British 

Government was unprepared to return the Ukrainians to the Soviet Union and 

they were all 	to come to the United Fingdam. 
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• 4.18. German scientists. A number of German scientists and technicians 

were recruited to work in the United Kingdom and other western countries. 

Fri our researches it appears that those who came to the United Fingdam were 

screened before arrival in this country. While some were undoubtedly Nazis, 

there is no evidence that they had committed war crimes as defined in our 

terms of reference. 

4.19. There were other prigible routes of entry for East EUropeans: same 

came on temporary permits as domestic servants, entertainers, indu.strial 

trainees and students. It is thought that few of these renained permanently 

in Britain. Same, mainly women, came to join their spauses here. It seems 

likely that few, if any, war criminals would have entered by thcoc routes. 

It also appears that the immigration officers screening EVWt had not 

forgotten their more traditional role: they attempted to bput. "bad hats" 

amongst those in DP camps and submitted their names to London to prevent 

their entry via the Channel ports. 

SCREEN:DC 

EUROPEAN VOLUNTARY WDRKEPS 

4.20. Recruitment of EVWS was fran amongst displaced persons in camps in 

rope. It was considered that as displaced person (DP) status was only 

granted after screening by the United Nations Relief and Rehabilitation 

Administration (UNRRA) (until July 1947, thereafter by the International 

Refugee Organisation (IRO)), and by the Control Commission in Germany (COG) 

acting under the denazification laws, the risk of any undesirables reaching 

this country was small. The screening was designed to exclude fram DP status 

collaborators, quislings and war criminals. 

4.21. In January 1946 a change of policy all 	36,000 non-German troops, 

including 19,000 Baits, to be given full DP status. It was said that such 

persons had been conscripted into the German service late in the war and thus 

could be treated more leniently. Before this decision was taken the 

prisoners of war were kept in separate camps fram the displaced persons: it 

is assumed, although not clear fram the papers available, that on their 
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conversion to DP status they were screened for war cmimdnals, even though 

*their collaboration was overlooked because of their supposed conscription 

into the Gernan forces. This was of direct benefit to the Halts whose new 

4111 status as DPs made them eligible for the NestuardlHb!' scheme. 

4.22. It is thought that screening by UNRRA (later IRO) prior to grant of 

DP status was against the United Nations War Crimes COmmissien (UMW.) lists 

and against the Central Registry of War Criminals and Security Suspects 

(CRCWCASS). However, Ms Alti Rodal, writing for the Canadian Deschenes 

reimmicsion, has examined the IRO Officers' Eligibility Manual and canclIAPs 

that the use of neither list was routine. CACWCASS, she asserts, had 

collapsed in May 1946 for administrative reasons, leaving 200 separate lists 

and sub-lists in circulation. 

4114.23. Potential EVW recruits were first interviewed by Ministry of Labour 
officials to gauge their suitability for the various types of work available. 

Then all those selected for 'Westward Ho!' were screened in a transit camp, 

whether or nct they were screened on entering their DP ca. 	One 

immigration officer wham we have interviewed recalled that long 

questionnaires were filled in which were sent away for checking against 

410 
police records and against the CRUdCASS lists. Thereafter the DPs were 

interviewed. 

4.24. Opinions varied at the tire as to the efficacy of the screening even 

ancngst those responsible for it. A report from one of the immigration 

officers at MUnster records a "considerable divergence of opinion" between 

ilk  Control ommip.sion Gernany Intelligence Division, PW and DP, IRO, and that 

branch of the Rhine Arny responsible for the dembbilisation of prisoners of 

war, about the identification of SS members. Nonetheless, he commented that 

"the conclusion to be gathered is that theoretically no former SS 

members could have acquired EP status and eligibility for 'Westward 

Ho!" 
He Obviously considered that given the "urgency and nagnitude" of the 

operation and despite the fact that same nay have slipped through the net by 

&longing their names and identities the screening process was, on the whole, 

doing its job. Be also surmised that war criminals who had remained 

undetected for a number of years would be unlikely to risk detection by 

40 	offering themselves for screening under 'Westward Ho!'. 
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4.25. It does not appear relevant to us whether or not Dlos were screened by 

UNRRA or IRO before ramicsion to carps, since it appears that all those 

recruited for the EUropean VoluntePr Worker scheme were screened 

independently by the British authorities before coming to the United Kingdom. 

This screening, in its way, appears to have been quite extensive, although we 

have seen no individual screening records as these were not brought back to 

this country. There is evidence of long questionnaires being filled out, of 

interviews, and of annoyance in Londcn that the checking of records in Berlin 

delayed the departure of EVWs for this country by 6-8 weeks. 

4.26. The fact that a great deal of effort was expended in screening EVWs 

does not all us to draw the conclusion that the screening was efficacious. 

The worst atrocities of the war took place in the territories east of Germany 

and in Poland, the Baltic, Byelorussia and the Ukraine the Germans found 

willing helpers to assist them with their massacres. Yet because the Soviet 

Union was not a member of the UNWCC the names of those responsible for crimes 

committed on what had become the territory of the Soviet Union were not added 

to the UN WCC lists of wanted war criminals. With few exceptions, persons of 

such nationalities were not added to the CROWCASS lists either. As a 

consequence the consolidated CROWCASS list of June 1948 lists only 1 

Estonian, who appears again under Latvia, 6 Latvians, 2 Lithuanians, about 

100 Poles, 24 Russians and 5 stateless persons. The last three categories 

presumably also include Byelorussians and Ukrainians. By ccntrast over 1,500 

Italians and nearly 40,000 Germans are listed Reliance on sudh lists made 

the screening process a dharade. In addition, the cumbersome nature of such 

lists, whidh were sub-divided into smaller lists, and the difficulty of 

inconsistent transliterations would have made &leaking difficult. Suggestions 

that same people deceitfUlly changed their names have not been borne out in 

our investigations (Paragraph 8.28). Nonetheless the difficulty of checking 

the various possible forms of a name, if they were known, on a variety of 

lists and sUblists would have been formidable. UNWCC records were compiled 

country by country - not helpful at a tire of Shifting borders and national 

allegiances and where units from one country night be active in another. (In 

our dhecking we have used an index alphabetized by computer, only recently 

available). CROWCASS too was constantly updated and is said at one stage to 

have consisted of over 200 lists (ume have used a consolidated final version 

in our checking). Practically, therefore, it was difficult to use the lists. 
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Finally, it is possible that the date a suspect was first included an a check 

list was after the date an whidh he was screened. 

Ask  4.27. Same of those admitted under the scheme, including the Baits referred 

II,  to above (Paragraph 4.21), wild have been former ambers of the Waffen SS. 
The decision to admit such people has been cmiticised. 7he rationale for 

making such people eligible for the EVW sdheme was that they had joined the 

German for 	late in the war, had been conscripted and had merely been 

fighting troops, unlike the Allgemeine SS, or general SS, which had 

responsibility for the concentration camps and other German atrocities. This 

last point is largely true. Although the SS rightly has a reputation for 

ruthless violence, the formation of the Waffen SS in 1939 seems to have been 

empire building by Hinder at the expense of the regular German army. By and 

large the Waffen SS fought as regular troops, and most fighting nen fram the 

Ameastern territories were recruitad into the Waffen SS rather than into the 

WWehrmacht. Zhe Waffen SS expanded rapidly in the last two years of the war. 

It was not true to say, however, that the Waffen SS consisted solely of 

conscripts, nor that all its neubers joined the German forces towards the end 

of the war. As the Germans retreated their need for the auxiliary police 

units and militia that they had formed to maintain control over the eastern 

territories declined: their need was for fighting man. As a consequence 

some of those who fought blamelessly in Waffen SS units had previously had 

far fram spotless careers in units responsible for mass killings. Fran what 

such people sometimes said when interviewed under Cperation Post Report 

(Paragraph 4.38) or when naturalised, it seems possible that they actaitted 

their membership of auxiliary police units or militia to the screeners, who, 

however, appear not to have realised the significance of the admission. That 

411pecple from the Baltic, Byelorussia and the Ukraine joined the Gernan for 
is understandable given the history of those territories, and their 

membership of the Waffen SS is no more reprehensible than joining any other 

German fighting unit. It is, however, of concern that it was not realised 

that many members of suth units would have played other roles before joining 

the Waffen SS. 
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POLISH AWED FORCES 

4.28. Screening of the Polish for 	was, on the whole, carried out, by the 

Poles thenselves. A Home Office nemorandum of March 1946 reveals same 

embarrassment an this point: 

"The question of screening *Poles who had served with the Germans 

prayed to be rather a delicate point as the Minister of Labour had 

assured the Ttade Uhions that all Poles who had been accepted for 

enployment had been carefully screened to see if they had any 

Fascist tendencies. This assurance was given in the belief that the 

War Office had taken neasures to screen Poles effectively, but the 

War Office in fact only screened those who applied for ccommissions 

in the PRC. Those who had deserted from the German ranks or had 

been captured while fighting with the Gernans had only been screened 

by the Polish military authorities." 

Although it is apparent that each nember of the Carps would, at same stage, 

have been examined by an immigration officer before civilianisation, it is 

likely that this was to give them the appropriate permission to land in the 

United Kingdom rather than to screen them. 

4.29. It is difficult to Acim.c•s the practical effect of this lack of 

screening. Obviously for those who were with PAP throughout the war it is of 

no account. We are less sanguine, however, about those who were captured 

fighting for the Axis tcwards the end of the war, same of whom had previously 

served in auxiliary units in territory occupied by the Germans in the east. 

FRISONEFtS OF WAR 

4.30. Those Gernans and Italians who remained in this country after the war 

were those judged to have no strong political opinion, and we have received 

few allegations against such people. 

4.31. It was noted above (Paragraph 4.17) that same 8,000 Ukrainians were 

brought to the United Kingdom from Italy in 1947. Although same attenpt was 

nade to screen them in Italy resources and time nade the effort limited and 

ineffectual Only a small sample (180) were screened. The Ukrainians were 

therefore brought to the United Kingdom to prisoner of war camps without 

being screened. 	Fran there the vast majority aprPAr to have been 
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civilianised by absorption into the EUropean VoluntePr Worker scheme. A 

small number were deported to Germany. Although there were plans by the 

"'Ukrainian Association of Great Britain to arrange for the whole group to 

Amk  travel to Canada, this does nct appear to have occurred. Before the policy 

II,  of civilianisation was agreed the full list of names was checked by the 
Foreign Office against the UNUCC lists: none of the men appeared. In 

addition each of the Ukrainians before being civilianised was seen by an 

immigration officer but this appears to have been solely in order to grant 

them civilian status in the Unit ed Kingdom. 

4.32. Screening against the UNWCC lists brought no results, whidh, for the 

reasons given above (Paragraph 4.26), is hardly surprising. Like other 

Utffen SS units the Galicia $S Division was created to fight the Russians, 

which Ukrainians had every reason and every wish to do. The Division's 

mahistory is, however, much disputed and it has been accused of committing 

Watrocities in anti-partisan activities in Czechoslovakia and YUgoslavia. 

After the battle of Brody in July 1944 only 3,000 of the original 19,000 

enlisted men survived, and it appears that the numbers were made up from the 

police and militia units no longer required in the Ukraine. The allegations 

that we have received against members of the Division relate to their 

activities before joining the Division. • 

• 

4.33. In a diplomatic note of 27 February 1948 the Soviet Union requested 

the return of 124 officers of the Galicia Division presumably Obtained from a 

nminal roll of one of the prisoner of war camps in the United Kingdom, where 

they then were. They were said to be 

°members of the SS Galicia Division which took part in the complement 

of the German army and perpetrated military crimes on the territory 

of the Soviet Union against Soviet citizens". 

and their repatriation was requested under the Yalta agreement. Although 

UNWCC, CRCVCASS and Berlin Document Centre records were searched, no evidence 

of war criminality could be found, although the seardh in Berlin revealed 

that some were SS officers, whidh was already known. 
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4.34. In its reply dated 21 April 1948 the Foreign Office said that the 

note had contained no evidence that the officers were Soviet citizens, war 

criminals or traitors. 	If the Soviet Government wished them to be 

repatriated it should prodUce evidence that they were Soviet citizens and 

evidence that they had committed war crimes, or for those shown to be Soviet 

citizens in 1939, that they had committed treachery. Surprisingly the matter 

then lapsed: there was no reply from the Soviet FhhAmsy.  

GOVERNMENT POLICY 

4.35. Whatever policy with regard to the prosecution of war criminals nay 

have been in 1945, and however it may have changed in the succeeding years 

(Chapter 3) there seems little doubt that it was a cornerstone of British 

policy that war criminals should be denied entry to the United Kingdom. we 

would not pretend to have undertaken a thorough review of all the Government 

papers, but the following extracts from official documents show a confidence 

that war criminals would not reach the United Kingdom. 

4.36. In consideration of the prw-sibility of the United Kingdom becoming 

signatory to the draft UN WCC convention in 1944 Home Office papers noted 

that: 

"The United Kingdom need not sign this convention because there is 

little or no likelihood of "War Cririnals" or "Quislings" Pcx-Aring 

to this country since for no doubt rany years after the war all 

persons coming here from abroad will require a visa and those 

arriving without visas will - unless the immigration officers are 

satisfied - either be refused leave to land or landed subject to a 

tine condition and could be got rid of without recourse to 

deportation". 

4.37. In a note for immigration officers involved in 'Westward HOP in 

April 1947 the Ministry of Labour commented: 

"Everything possible will be done in collaboration with the 

authorities in Germany and Austria, and the Home Office in this 

country to ensure that undesirable displaced persons are not 

admitted to Great Britain", 

and on 18 December 1948 a Home Office meeting was Able to conclude that 

• • 

• 

• 

• 
67 



"security: the existing screening arrangements for the registered DPs 

were as good as could be devised ... it was agreed that the screening 

of further categories to which it was proposed to extend recruitment 

would present mare difficulties since no one knew anything about 

UNEM. The recruiting teens would very likely Obtain information from 

local sources tut extra care would be taken in handling these wider 

categories" 

and the Foreign Office, on 4 june 1947, was able to reassure Lord 

Inverchapel, the British representative to UNRRA, in response to Soviet 

concerns about British recruitment of Dels: 

"No war criminals were knowingly registered as displaced persons". 

4.38. UK Population Canada, Australia and the United States of America 

had larger populations of the East EUropean ethnic groups than did Britain. 

As a consequence after civilianisation many immigrants in Britain later 

travelled on to those three countries and other countries t, join relatives 

or friends. From the late 1940s such immigrants began to be naturalised and 

no longer subject to immigration control. It is impossible to say how many 

of the people included in the categories above dhose to remain in the United 

Kingdom but in the two years between October 1950 and September 1952, over 

•
200,000 people were interviewed under Operation Post Report, which involved 

interviewing all people from Europe, and certain other countries, including 

pre--war refugoco, in an attenpt to identify possible communist fifth 

columnists. 

331MARY 

III 4.39. Mere seems little doubt that the Governments of the tire intended 
to keep war criminals out of the United Kingdom, but labour shortages meant 

that it was necessary to utilise foreign labour, of which there were three 

major sources.  

the displaced person carps in EUrope. For humanitarian 

reasons these seened good recruiting grounds given the dhacs 

in Urope. It also became obvious that the immigrants were 

hard-working and well-integrated. 

Prisoners of war and surrendered enemy personnel. 
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All three groups contained same people who were citizens of territories which 

were in 1945 part of the Soviet Union, but which had not been in 1939. They 

had little desire to return home and given British reluctance to recognise 

Soviet territorial ambitions and the realisation of the fate that faced many 

of them for having fought, for understandable reasons, with the Germans 

against the Soviet Union, there was no intention to force them to return. It 

was also II:possible to return our Polish allies against their will. 

Recruiting them to work here solved two problems: it reduced the number of 
displaced persons in occupied EUrope, allowing an early return to normality 

there, and provided badly needed workers in the United Fingdam. This 

strategy involved an element of risk, however, since the chaos in occupied 
EUrcpe meant that the backgrounds of the admitted persons could not be fully 

checked. Nonetheless, a great deal of effort went into screening EVWs before 

they arrived in this country. Prisoners of war and enemy personnel were 

screened here before civilianisation. There was no need to screen renters of 

the Polish Armed For who had fought on the Allied side throughout the war. 

Of those who had fought for the Axis, only the officers were screened by the 

British. The others were screened by the Polish military authorities before 

being accepted into the Polish for. 

4.40. As far as the practical results are concerned it now seems irrelevant 
whether or not people were screened since the lists against which they were 

screened were defective, although the apparently careful process of screening 

nay have deterred some people from attempting to came to this country. There 
was little prw„sibility of effectively prObing a person's backgrcund if he 

told a consistent story. There can be little doubt that the growing East-

West suspicion which led to non-cooperation in these natters, and 

particularly the failure to include Soviet names on the UN WCC and CROwCASS 
lists, reduced the screening pros which did take place to a charade. To 

us the term 'screening' implies dhecking the antecedent history given by the 

subject, and searching for corroborative or refutatory evidence. But in the 

immediate post-war years little documentation concerning East EUrcpeans was 

available in the west, and thus screening was reduced to checking against 

lists of war criminals which contained few names from the areas in question. 

Other screening difficulties centred around the unwieldy nature of the lists, 
the difficulties of spelling a name correctly to dhedk it an the list, and 

the fact that someone could be added to the lists after he had already been 

screened. Of those cases considered by the Inquiry the name of only one, Dr 
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Uladyslaw Erin, appears on the CRORZ4SS and UN? CC lists. It therefore 

Oappaars likely that none of the other persons whose cases we have considered 

would have been identified as war criminals even had they been screened. 

0 Nonetheless, despite the obvious flaws in the screening system, Government 
and official confidence remained that war criminals would not in admittance 

to the United Fingdom. No consideration was ever given to extending the 

jurisdiction of the British courts to all pmosecation of weir criminals in 

this country. 

• 
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CriAFTER FIVE 

INTERNATIONAL LAW 

	

5.1. 	This chapter considers the development of violations of the laws and 

customs of war into the related concepts of war crimes and grave breaches (of 

the 1949 Geneva Ctmentions), and into the concepts of crimes against 

humanity and genocide which are also related. No consideration is given to 

the crime of waging aggressive war or to crimes against the peace, which fall 

outside the purview of this Inquiry. Since it is a basic principle of law 

that legislation should not be retroactive, that is, it should not make an 

act a prosecutable offence after the act has been performed, this chapter 

considers the position under international law of the various offences in 

1939, before the Second World War. There is also a brief review of 

410developrents since then and consideration is given to the questions of 
retrospectivity and time limits. 

LAWS AND cusTams OF WAR BEFORE THE SECOND WORLD 1,7AR 

EARLY DEVEIDPMENTS 

	

5.2. 	The laws of war have developed from the Middle Ages and derive in 

part from the law of chivalry and in part from canon law and Boman law. No 

attempt is made here to review the earliest developments, but during the 

nineteenth century the laws began to be formalised and treaties were 

co:-)cluded between the EUropean powers. Ancngst these were the Declaration of 

Aftraris (1856), the Geneva Convention (1864), the Declaration of St Petersburg 

41.(1868), the Brussels Declaration (1874) and the Hague Conventions (1899). 

These last were an attempt to express in written form the customary laws of 

wax as they existed in 1899. They were revised in 1907. 

5.3. 	The fourth of the Hague Conventions of 1907 concerns the laws and 

customs of war on land. It was deemed necessary to revise the general laws 

and customs of war in order to define them with greater precision and to 

confine them "within limits intended to mitigate their severity as far as 

pcssible". While it was not thought possible to cover all circumstances 

which might arise it was agreed that "unforeseen cases" Should not "be left 

to the arbitrary opinion of military commanders". It was declared that in 
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cases not covered by the rules of the convention "the inhabitants and 

belligerents remain under the protection and governance of the principles of 

the law of nations, derived from the usages established among civilized 

peoples, from the laws of humanity, and from the dictates of the public 

conscience". 

5.4. 	In its first article the Convention, which was ratified by states 

including the United Kingdom, France, Germany, Italy, Russia and the United 

States of America, required the corrtractizxj parties to issue instructions to 

their armed land forces which conformed to the regulations annexed to the 

Convention, which is the first known example of a legal obligation on states 

to instruct their armed for an this topic. The Annex to the Convention is 

generally referred to as the Hague Rules 	The natters covered therein 

include the status of belligerents, the humane treatment of prisoners of war, 

the treatment of the sick and wounded, limiting the means of injuring the 

enemy and military authority over the territory of the hostile state. 

Article 46 states that "irclividual life ... must be respected" and Article 50 

states that "no collective penalty, pecuniary or otherwise, shall be 

inflicted upon the population an account of the acts of individuals for which 

it cannot be regarded as collectively responsible". In large measure the 

various acts amounted to acts or mmisions considered criminal offences under 

the laws of the civilised nations. 

5.5. 	As a consequence both the United Kingdom and Germany modified their 

military manuals. Paragraph 443 of the 1914 BritiSh Manual of Military Law 

listed the following as violations of the laws of war which constituted 

war crimes: "Making use of poisoned and otherwise forbidden arms and 

ammunition; killing of the wounded; refusal of quarter; treacherous request 

of quarter; maltreatment of dead bodies on the battlefield; ill-treatment of 

prisoners of war; breaking of parole by prisoners of war; firing on 

undefended localities; abuse of flag and badge, and other violations of the 

Geneva Convention; use of civilian clothing by troops to conceal military 

character during battle; bombardment of hospitals and other privileged 

buildings; improper use of privileged buildings for military purpocon; 

poisoning of wells and streams; pillage and purposeless destruction; ill-

treatment of inhabitants in occupied territory." A substantially similar 
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list of war crimes was contained in the 1936 amendrent to the revised Manual 

ilowhich was issued in 1929. Similarly the "Kriegsbraach in Landkriege", 

instructions issued to the German armed forces following the Hague 

411 
Conventions, stated that inhabitants of occupied territories should not 

suffer injury of life, limb, bodily injury, disturbance of dicemoticreace, or 

attack an family, honour or immorality, and that such practices should be 

punished as if they were comittad in Germany. The Code also expressly 

prohibited all airless destruction, devastation and burning of the enemy's 

country. 

5.6. 	Article 3 of the Convention stated that: 

"A belligerent party whiCh violates the provisions of the said 

regulations shall, if the case derands, be liable to pay 

compensaticm. It Shall be responsible for all acts comitted by 

persons forming part of its armed forces". 

Although the Convention does not specify that sanctions Should be ix:posed on 

individuals who have violated the regulations, the British and German 

military handbooks (and those of other nations, whiCh sametires included the 

wording of the Conventions almost verbatim) are evidence that nations 

considered that violations of the laws of war involved criminal 

responsibility for those who committed them. 

5.7. It has long been a generally recognised principle of 

international law that belligerent and neutral States have a right to 

exercise jurisdiction in respect of war crimes since they are crimes ex jure 

oentium. This right nay be exercised over crimes alleged to have been 

comitted not only by rerbers of the enemy foLL;e1... but also by enemy civilians 

411 and other persons of any nationality including those of allied or neutral 

States and ray be exercised by a belligerent who, having occupied all or part 

of the enemy territory, is able to capture those war criminals who happen to 

be there. At the cessation of hostilities the duty to surrender persons 

charged with having ccumitted war crimes from any occupied territory or any 

territory whidh a belligerent is in a position to occupy nay be imposed upon 

the authorities of the defeated state as a condition of the armistice. 

itrtiori such a right rust exist when there is an un=nditional surrender. 

These are rights and duties that derive from the international law of war. 

After the conclusion of the peace treaty any special rights and 

411 
responsibilities exercised by the victors do not derive from the law of war, 
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• but have their basis in the peace treaty, to whidh all of the states 

participating in the hostilities are normally party and to which they thus 
formally assent. Although in previous centuries the peace treaty normally 

brought war crimes prosecutions to an end, there is no rule of international 

law preventing a victorious belligerent from including the surrender for 

trial of persons accused of war crimes as a provision of the peace treaty. 

THE kinDi WORLD WAR 

	

5.8. 	After the First World War the Preliminary Peace Conference of Paris 

in January 1919 created a Commission to inquire into the responsibilities 

relating to the war in which hostilities had, of course, ceased in 

November 1918. It was required to investigate inter alia the violations of 

the laws and customs of war, personal responsibility and the constitution and 

procedure of an appropriate Tribunal. 

	

5.9. 	The Ceimmision reported that gross violations of the rights of both 

belligerents and civilians had occurred. "Not even prisoners, or wounded, or 

women, or children have been respected by belligerents who deliberately 

sought to strike terror into every heart for the purpose of repressing all 

resistance". Ancngst the violations of the laws and customs of war the 

Commission included nurders and nassacres, systematic terrorism; putting 

hostages to death; torture of civilians; deliberate starvation of civilians; 

directions to give no quarter and many others. The full list of thirty two 

types of offences is an amplification and clarification of elenents of the 

1907 Convention. 

5.10. The rommic-sion held that each belligerent had the power under 

international law to set up nunicipal courts to try violations of the laws 

and customs of war, but also that an international court should be set up to 

deal with those whose offences were committed against peoples of different 

nations or over a wide geographic area. This was to include "all authorities 

... who ordered, or, with knowledge thereof and with power to intervene, 

abstained from preventing or taking neasures to prevent, putting to an end or 

repressing, violations of the laws or customs of war". 

• 

5.11. The Commission also considered that as superior orders were not by 
themselves a defence "civil and nilitary authorities cannot be relieved from 
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responsibility by the nem fact that a higher authority might have been 

convicted of the same offence. It will be for the court to decide whether a 

*plea of aperior orders is sufficient to acquit the person charged from 

• responsibility". 
5.12. The Versailles Treaty with Germany came into force an 15 January 

1920, fourteen months after the cessation of hostilities. It included 

recognition by Germany of the right of the Allies to the surrender of those 

who had =omitted violations for trials before military (but not civil) 

tribunals, either national or internaticroa, depending an the nature of the 

offences The Allies formally demanded of Germany the extradition of 896 

Germans accused of violating the laws of war. However, in view of the 

instability of the German goNernment, the Allies subsequently agreed as a 

compromise to accept an offer by Germany to try a selected number of 

AaindivirinAls before the Criminal Senate of the Irperial Court of Justice of 
41FGernany. In the event only twelve were actually prosecuted of whom six were 

convicted and received derisory sentences. 

5.13. Although there was little success in securing convictions, despite 

the large catalogue of war crimes committed by the Germans and their allies 

in the First World War, it is important that the Hague COnventions of 1899 

411 and 1907 were accepted by all parties as the law regulating the conduct of 

war. Neither Germany nor the Allies, despite the various charges and 

accusations rade through diplomatic channels of violations of the laws and 

customs of war, ever denied the validity of these instruments as evidence of 

the law on war, or invoked their inapplicability as a defence to the military 

measures adopted The peace treaties rade with Germany and her allies do not 

specify either the laws and customs of war or the nature of the violations 

which are to be regarded as punishable war crimes 

THE SE= WaUD 

VIOLATIONS OF THE LAWS AND CUSTOMS OF WAR: WAR CRIMES 

5.14. The status of violations of the laws and customs of war as criminal 

offences under international law after 1920 and up to the Second World War 

was made clear in the Inter-Allied Declaration signed in 1942 at St James's 
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• 
Palace, London, by the Governments in EXile. The Firth Preantular paragraph 

of the Declaration states. 

"Recalling that international law, and in partimiThr the Convention 

signed at the Hague 1907 regarding the laws and customs of land 

warfare, do not permit belligerents in occupied countries to commit 

acts of violence against civilians, to disregard the laws in force, 

or to overthrow national institutions". 

The signatories went on to resolve to punish "through the channel of 

organised justice those guilty or responsible for these crimes regardless 

whether they ordered them, perpetrated them or participated in them". 

5.15. At the end of the Second World War a distinction was made between 

major war criminals - as defined by the Moscow Declaration (Paragraphs 3.8-

3.9) - and others. Separate provisions concerning violations of the laws and 

customs of war were included in the NUremberg Charter, the Tokyo Charter, the 

British Royal Warrant of 1945 and the Allied COntrol Council Law NUmber 10 of 

1946. The NUxemberg provision (Article 6b) establishes the basis of the 

jurisdiction over major war criminals for war crimes (crimes against humanity 

are considered in Paragraph 5.19): 

"War crimes: namely, violations of the laws or customs of war. Such 

violations Shall include, but not be limited to murder, ill treatment 

or deportation to slave-labour or for any other purpose of civilian 

population of or in occupied territory, murder or ill-treatment of 

prisoners of war or persons on seas, killing of hostages, plunder of 

pUblic or private property, wanton destruction of cities, towns or 

villages or devastation not justified by military necessity." 

The Tokyo Charter, in contrast, simply contained in Article 6(b) - "War 

Crimes - namely violations of the laws of war". Allied Control Council Law 

NUmber 10, under whidh each occupying authority could bring persons to trial 

within its zone of occupation, followed the Nurnberg provision closely but 

introduced in its wording "atrocities and offences against persons or 

property constituting violations of the laws or customs of war". The Royal 

Warrant of 14 June 1945 and the Army Order putting it into effect, which 

allowed prosecutions in the Britikh zone of occupation, defined a war crime 

as "a violation of the laws and usages of war committed during any war in 

which His Majesty has been or may be engaged at any time since 2 September 

1939" (Paragraphs 6.3 -6.5). 

• 
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5.16. In 1946, the U N General Assembly adopted by a uranincus vote a 

Resolution (No. 95 of 11 December 1946) affirming the principles of 

international law enunciated in the Charters and Judgments of the NUremkerg 

• and Tokyo Military Tribunals. 
5.17. In the period immediately after the war legislation was enacted in 

many countries which defined war crimes in various ways, but usually in 

accordance with the Conventions and Charter. Same defined war crimes simply 

as violations of the laws and customs of war (Norway, Belgium), although 

others (China, Australia) added an Annex or Schedule listing the offences 

covered. Israeli and Dutch law adopt the definition of war crimes given in 

the Nuremberg Charter whilst YUyugolav and Polish law have adapted that 

definition to take into consideration particular national interests. 

di  5.18. It was argued by same defendants at NUremberg that the Hague 
1.'0:mention was not binding on the participants in the Second World War due to 

the "general participation" clause in Article 2 of the Hague COmention of 

1907. That clause provided: 

"The provisions contained in the regulations (Rules of Land Warfare) 

referred to in Article 1 as well as in the present Convention do nct 

apply except between contracting powers, and then only if all the 

belligerents are parties to the Convention". 

Several of the belligerents in the Second World War were not parties to the 

Convention. In its judgement the Tribunal ncted that: 

"In the opinion of the Tribunal it is not necessary to decide this 

question. The rules of land warfare expressed in the Convention 

undoubtedly represented an advance over existing international law at 

the time of their adoptian. But the convention expressly stated that 

it was an attempt "to revise the general laws and custcms of war", 

which it thus recognised to be then existing, but by 1939 these rules 

laid down in the COnvention were recognised by all civilized nations, 

and were regarded as being declaratory of the laws and custars of war 

which are referred to in Article 6(b) of the Charter". 

That is, the Tribunal did not consider itself limited by the terms of the 

1907 COnvention since custamary international law also considered the acts 

defined in the Charter to be "war crimes" even though not all the belligerent 

parties in the Second World War had became party to the Hague Conventions. 
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CRaiES AGAINST HIMANITY AND GENOCIDE 
• 
• 

5.19. It is instructive to start this review with the definition given in 

the Constitution of the Internaticral Military Tribunal (IT) at NUTermicerg. 

Article 6(c) is as follows: 

CRIMES AGAINST HUMANITY: namely, murder, extermination, enslavement, 

deportation and other inhumane acts committed against any civilian 

population, before or during the war, or persecutions on political, 

racial or religious grounds in execution of or in connection with any 

crime within the jurisdicticn of the Tribunal, whether or not in 

violation of the domestic law of the country where perpetrated. 

5.20. This definition of crimes against humanity, in terms of the acts 

themselves, is very similar to the NUremberg definition of war crimes 

(Paragraph 5.15). War crimes, however, are violations of the laws and 

custams of war and these apply only to the behaviour of armies and occupying 

powers with regard to soldiers and civilians of the countries with which they 

are in conflict or whidh they are occupying. There is no provision in any of 

the international treaties considered Above for punishment of crimes 

committed by a State against its own citizens or committed in territory 

occupied by an annexation which was militarily unopposed. It was difficult 

to accept, however, that atrocities committed by the Axis powers outside 

their borders during the war were crimes which could be tried as war crimes, 

but that atrocities of an identical nature committed within their own borders 

before or during the war, or outside their own borders before the war, were 

not triable. 

5.21. The problem did not arise for the first time in the Second World War. 

During the First World War terrible atrocities were committed by Germany and 

her allies on their own territory against their own subjects. Possibly the 

most notable were the massacres of Armenians, who were Turkish subjects, by 

the Turkish authorities. These massacres were condemned in a declaration by 

the Governments of France, Great Britain and Russia on 28 May 1915 as "crimes 

against humanity and civilisation". The majority view of the rtmmission set 

up by the Preliminary Peace Conference in Paris in 1919 was that the war had 

been carried an "by barbarous or illegitimate methods in violation of the 

establithed laws and customs of war and the elementary laws of humanity". 

The Courission, whose menbers included representatives of the British Empire, 
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the United States, France, Italy and Japan, recommended that the national and 

Itarternational tribunals to be set up should be empowered to try those alleged 

Alit° have been guilty of offences against the laws and customs of war and also 

1111.those alleged to have been guilty of offences against the laws of humanity. 

5.22. The American members of the reimmic.cion disagreed with this thinking, 

and objected to the inclusion of references to "the laws and principles of 

humanity" in the report. Unlike the laws and customs of war, the laws and 

principles of humanity were not of a universal standard to be found in books 

of authority and in the practice of nations, but varied "with the individual, 

which, if for no other reason, should exclude them from consideration in a 

court of justice, especially one charged with the administration of criminal 

law". The American representative stated that "war was and is by its very 

("nature inhuman, but acts consistent with the laws and customs of war, 

although these acts are inhuman, are nevertheless not the object of 

punishment by a 	it of justice. A judicial tribunal unly deals with 

existing law and only administers existing law, leaving to another forum 

infractions of the moral law and actions contrary to the laws and principles 

of humanity. A further objection lies in the fact that the laws and 

principles of humanity are not certain, varying with time, place and 

S circurstance, and accordingly, it may be, to the conscience of the incli.vichoa 

judge There is no fixed and universal standard of hirnanity. As a result 

of the Anerican objections there were no references to violations of the laws 

of humanity in the peace treaties of the First World War, and consequently no 

trials for these offences. 

4115.23. By 1941 it had become Obvious that Germany was committing horrors on 

a scale previously unknown both on its own territory and on the territories 

of the countries that it had occupied. It has been noted elsewhere 

(Paragraph 3.2) that retribution for such crimes becare one of the principal 

war aims of the Allies. At the fourth meeting of the Legal Committee of the 

United Nations War Crimes Commission (UNWX.) the American representative drew 

attention to the atrocities committed by the Nazis against German Jews and 

Catholics, and the other offences they had committed on religious and racial 

grounds. Be considered that "crimes committed against stateless persons or 

against any persons because of their race or religion (were) crimes against 

humanity 	judiciable by the United Nations or their agencies as war 

411 crimes". Other delegates argued that crimes committed by a nation against 
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• its own citizens could not be construed as war crimes. In addition, offences 

cammitted by the Nazis within or outwith their borders before September 1939 

could not be considered as war crimes as they were committed prior to the 

outbreak of war. This was essentially the same question which had been left 

unresolved by the 1919 Commission of the Preliminary Peace Conference in 

Paris. 

5.24. In essence, in the period hmoudiately after the Second World War the 

concept of war crimes derived from international conventions agreed, accepted 

and put into practice by the civilised nations, which were themselves based 

on centuries of developing customary law. In contrast, although the "laws of 

humanity" are mentioned in the Hague Canventions (Paragraph 5.3) and the 

question of "crimes against humanity and civilianision" had been raised 

after the First World War, there was no treaty law governing crimes against 

humanity. It was simp/y judged unacceptable that the perpetrators of such 

crimes should escape retribution because of a quirk concerning when or where 

the crime was committed. It has been said that their inclusion at Nuremberg 

was to set the law for the future, rather than to punish the perpetrators 

brought before the Tribunal, none of whom were convicted for crimes against 

humanity alone. 

5.25. 	One argument for taking jurisdiction over crimes against humanity at 

Nuremberg was that while they could not be said to be rooted in past 

treaties, they were grounded in the general principles of law recognised by 

nations. The French Chief Prosecutor at NUremberg refuted the charge that 

the concept of crimes against humanity constituted retrospective legislation 

by explaining in his opening speedh that this class of crimes existed in the 

penal code of every civilised country "even though not codified in an inter-

state penal code". He argued that crimes against humanity were not new 

offences in the sense that these acts were formerly not criminal. However, 

it was the first occasion on whidh the international community had asserted 

that individuals are responsible to the community of nations for violations 

of criminal law. It was judged that where crimes overstepped in magnitude 

and atrocity the bounds of what was tolerable, the international community 

had the competence to override the national sovereignty and municipal law of 

the states of which the perpetrators were sUbject and where the crimes had 

been committed. This was one of the principles established at Nuremberg. 

• 
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Aft5.26. The definition of crimes against hunanity given in the Charter is, 

IlFrcnetheless, acre circumscribed than it at first appear. A crine against 

AI'  hunanity had to be related to other crimes within the jurisdiction of the 
International Military Tribunal (IMT). Thus although in, and prior to, 1945 

there was a considerable body of opinion that the concept related to acts 

which were considered criminal offences under the penal laws of most 

civilised nations and thus perhaps were criminal offences under international 

law, the International Military Tribunal was able to consider only crimes 

against hunanity committed by major war criminals in execution of, or in 

connection with, the plan to wage war. The link with war was essential for 

two reasons. Firstly, it gave further reason for the Ttitunal to be given 

jurisdiction over the crimes committed. Although they were not war crimes 

Der se, that is, breaches of the Hague Pules, they were linked with warfare 

/land thus night be judged to fall within the "other cases" referred to in the 

preamble to the Hague COnventions (Paragraph 5.3) which were to be considered 

with reference to the "usages established among civilized peoples, from the 

laws of hunanity, and from the dictates of the public conscience". In 

addition, such a link also avoids the difficulty which emerges from an 

extension of 'crimes against humanity' uncoupled from their link with 

wartime 	Such an extension, if r4qt-Iriated with an element of universal 

jurisdiction, and perhaps even an obligation to prosecute (as is the rAqP 

with, for example, the 1949 Geneva Conventions) would render the abuses of 

every authoritarian ruler prosecutable in this and every other country. 

Although the link with wartime is understandable , it detracts from the 

argunent discussed earlier (Paragraph 5.25) that crines against hunanity are 

crimes proscribed under the laws of almost all the civilised nations and thus 

III represent general principles of law recognised by the international 

community. 

• 

5.27. The IMT itw.lf, in its judgement, considered that there was an 

insufficient link between crimes against humanity committed before the war 

and the war itg.lf 	In reference to the pre-war crimes, including those 

against citizens of Gernany, the NUrenberg judgenent states. 

"The Tribunal is of the opinion that revolting and horrible as nany 

of those crimes were, it has not been satisfactorily proved that they 

were done in execution of, or in connection with, any [crime within 

the jurisdiction of the Tribunal, ie, a crine against the peace]. 

The Tribunal therefore cannot rake a general declaration that the 
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acts before 1939 were Crimes against amenity within the neaning of 

the Charter, but from the beginning of the war in 1939 War Crimes 

were committed on a vast scale, which were also Crimes against 

amenity; and in so far as the inhuman acts charged in the 

Indictment, and committed after the beginning of the war, did not 

constitute War Crimes, they were all committed in execution of, or in 

connection with, the aggressive war, and therefore constituted Crimes 

against Humanity". 

5.28. Other acts, which night appear as serious as those crimes against 

hunanity tried at NUrenberg, such as those committed by the Gernans before 

the war, do not, in the judgenent of the IMT, fall within the definition of 

crimes against hunanity because they were not related to a crime against 

peace. The scope of the definition of crimes against hunanity is further 

circumscribed by the requirement that the acts must be committed against 'any 

civilian population' which implies that isolated acts against individuals 

fall outside the concept of crimes against humanity. 

5.29. Genocide can be considered as an offence whidh falls within the class 

of crimes against hunanity. Because of the separate mention of it in the 

terms of reference of the Inquiry it is appropriate to note that although the 

1MT considered acts of "deliberate and systematic genocide, viz., the 

externination of racial and national groups, against the civilian populations 

of certain occupied territories in order to destroy particular races and 

c1P1sAes of people and national, racial or religious groups, particularly 

Jews, Poles and Gypsies and others", it did not attempt to define the offence 	411 
of genocide per se. The offence was considered as one of murder in occupied 

territory. 

LATER IEVELDPMENIS 

WAR CRIMES: GRAVE BREACHES OF THE GENEVA CONVENTIONS 

5.30. In 1949 four Geneva Conventions were made under the auspices of the 

International Committee of the Red Cross. These concern the amelioration of 

the condition of the wounded and sick of the armed forces in the field and at 

sea, the treatment of prisoners of war and the protection of civilian persons 

in time of war. Each Convention contains provisions for the repression of 
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abuses and infractions. In each case the COntracting Parties are required to 

di  enact "any legislation necessary to provide effective penal sanctions for 
persons committing, or ordering to be committed, any of the grave breaches of 

111 
the ... Convention". In addition, the COntracting Parties are under an 

obligation to search for persons alleged to have committed grave breaches of 

the 0:inventions and to prosecute them regardless of their nationality and of 

where the offences were committed (except in cases of extradition). 

• 

5.31. "Grave breathes" are defined similarly in eadh of the Conventions: 

"Grave breadhes ... [are] those involving any of the following acts, 

if committed against persons or property protected by the Convention: 

wilful killing, torture or inhuman treatment, including biological 
experiments, wilfully causing great suffering or serious injury to 

body or health, and extensive destruction and appropriation of 

property, not justified by military necessity and carried out 

unlawfully and wantonly". 

Additional "grave breathes" relating to prisoners of war are: 

"Compelling a prisoner of war to serve in the for 	of the hostile 

Power, or wilfully depriving a prisoner of war of the rights of fair 

and regular trial prescribed in this Cbnvention". 

and concerning civilian persons in tine of war: 

'Unlawful deportation or transfer or unlawful confinement of a 

protected person, compelling a protected person to serve in the 

for 	of a hostile power, or wilfully depriving a protected person 

of the rights of fair and regular trial prescribed in the present 

Convention, taking of hostages". 

III 5.32. Offences which are "grave breathes" of the Oonventions are similar in 

nature to the violations of the laws and customs of war in the period prior 

to the Second World War, which came to be known as war crimes Although in 

some respects the 1949 Conventions are noted to be complementary to the 

Regulations annexed to the 1899 and 1907 Hague Conventions it can be said 

that in many ways the concept of grave breaches of the Geneva Conventions has 

largely replaced the concept of war crines in international law, and in the 

domestic law of many countries. All the major protagonists in the Second 

World War have ratified the 1949 Conventions. 
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5.33. However, the 1.949 Ccrrventions are of broader application than the 

1899 and 1907 Conventions, which applied only to war between the Contracting 

States, that is to international armed conflict. Common Article 3 of each of 

the 1949 Ccriventions also applies to armed conflicts "not of an international 

dharacter occurring in the territory" of the Contracting States and to a 

"partial or total occupation of ... territory ... even if the said coakoaticn 
rests with no armed resistance". Acts committed during civil war and during 
a peaceful annexation are thus also "grave breathes" of the Conventions. 

Many acts that in the Second World War fell outside the concept of war 

crimes, and had to be considered as crimes against humanity, suth as :murders 

committed in countries where Hitler's occupation went militarily uncppcsed, 

fall within the definition of "grave breaches" of the Conventions. 

• 

• 
5.34. TWo Additional Protocols to the Geneva Conventions of 1949 were 

drafted by a Diplomatic Conference in Geneva in 1977. The First Additional 
Protocol states that: 

"In cases not covered by this Protocol or by other international 

agreenent, civilians and combatants remain under the protection and 

authority of the principles of international law derived from 

established custom, from the principles of humanity and from the 

dictates of public conscience" 

whidh is derived from the preamble to the Fourth Hague Convention of 1907 
(Paragraph 5.3). 	As in 1907, there is a reference to humanity and 

conscience, but its application is left uncertain 	The 1977 Additional 
Protocols have as yet not been ratified by roost of the major combatants of 

the Second World War - including the United Kingdom, the United States, and 

the USSR and both the Federal and Democratic Republics of Germany - largely, 
we understand, for reasons unconnected with the matters under the 

consideration of this Inquiry. 

CRIMES AGAINST 1-1121MTTY AND GENOCEDE 

5.35. Since 1945 crimes against hunanity have not been defined by 
international treaty - apart from the NUrenberg Charter - in the way that war 
crimes already had been in 1939. However, as noted above same aspects of what 
were considered at Nurnberg as crimes against hunanity now fall within the 
scope of the 1949 Geneva Conventions. In addition, genocide, which may be 

considered as a group of offences falling within the concept of crimes 
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against hunanity, is now defined by the Convention on the Prevention and 

("Punishment of the Crime of Genocide (1948). 

5.36. Wile the definition of "grave breaches" of the 1949 Geneva 

Conventions goes wider than that of violations of the laws of war, it does 

not protect citizens against the actions of their own states at a tine when 

there is no armed conflict. Adnerence to the Nuremberg Charter definition, 

if the provision connecting crimes against hunanity to crimes against the 

peace is set aside, would cover acts committed by a state against its own 

citizens if the act was part of a larger canpaign of such acts but an 

individual is not protected from an isolated act by his own state. As with 

the 1.907 arventions, the 1977 Additional Protocols to the 1949 Geneva 

Conventions provide that cases not covered by the Protocols or other 

international agreement should be considered under international law derived 

from custom, the principles of humanity and the dictates of public 

conscience. A precise definition remains lacking. 

5.37. The position of genocide in international law was clarified by the 

Genocide Convention (1948) (Paragraph 6.7). 	A draft preamble of the 

Convention stated that note had been taken of the fact that the International 

0 Military Tribunal at NUrerberg had punished in its judgment under a different 
legal description certain persons who had committed acts similar to those 

which the Convention aimed at punishing. Members of the U N Ad Hoc Committee 

entrusted with drafting the Convention admitted that the Committee's work was 

a development of the concept of crimes against hunanity established at 

Nurnberg In the course of its work on a Draft Code of Offences against the 

AmkPeace and Security of Mankind, Members of the International Law Commission 

Wrecently (1986) recognised that genocide and crimes against humanity are two 

separate crimes 

RETROSPECT= 

• 

5.38. There are other rules of international law which have a bearing on 

the prosecution of the offences considered in this chapter. Article 7(1) of 

the European Convention on HUman Rights (ECHR) (1950) states. 

"No one Shall be held guilty of any criminal offence on account of 

any act or omission which did not constitute a criminal offence under 

national or international law at the time when it was committed Nor 
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• 
shall a heavier penalty be imposed than the one that was applicable 

at the time the criminal offence was committed". 
	 • 

Nonetheless, Article 7(2) of the same Convention makes a specific proviso to 

the above: 
"This Article shall not prejudice the trial and purishment of any 

person for any act or ornicion which, at the time it was committed, 

was criminal according to the general principles of law recognised by 

civilised nations". 

It should be noted that Article 7(2) is not strictly an exception to Article 

7(1), since it does not all the passage of legislation to make an act an 

offence retrospectively: it merely allows nations later to take jurisdiction 

over acts which at the tire of their commission were already regarded as 

criminal by the international standard. The Committee of Experts responsible 
	• 

for drafting of the Convention recognised that the test of Article 7(1) "did 

not affect laws, which under the very exceptional circumstances at the end of 

the Second World War, were passed in order to suppress war crimes, treason 

and collaboration with the enemy, and did not aim at any legal or moral 

condemnation of these laws". Article 7(2) was drafted, therefore, with war 

crimes in mind. 	 • 
5.39. Almost identical articles for the non-applicability of retrospective 

legislation, and for a proviso pertaining to acts or nmisions whidh were 

criminal according to the general principles of law recognised by the 

community of nations are contained in Articles 15(1) and 15(2) respectively 

of United Nations International Covenant on Civil and Political Rights 

(1966). 

5.40. By contrast the Utited Nations Universal Declaration of }man Rights 

(1948) contains in Article 11(2) wording which is almost identical to that of 

Article 7(1) of the ER, but no proviso for war crimes. It might be 

considered that the later UN Covenant, which like the Declaration was adopted 

by the General Assenbly, superseded or clarified this provision of the 

Declaration. 
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TD C LINTIS 

411 5.41. The United Nations Convention an the Non-applicability of Statutory 
0 Limitations to War Crimes and Crimes against HUnanity (1968) states that no statutory limitation shall apply to war crimes, including those defined by 

the NUxemberg Charter and "grave breaches" of the 1949 GeneVB Conventions, 

crimes against humanity as defined in the Nuremberg Charter and also 

including certain acts arising from the policy of apartheid, and genocide as 

defined in the 1948 Canvention. It has been ratified by relatively few 

states. The 1974 Council of EUrope Canvention requires Contracting States to 

ensure that statutory limitations shall not apply to genocide, as defined in 

the 1948 Convention, "grave breaches" of the 1949 Geneva Conventions and any 

comparable violations of the laws of war. 

5.42. It appears that in 1939 the 1899 and 1907 Hague Conventions were 

accepted by the civilised world as part of the international law governing 

the laws and customs of warfare. Elenents from the regulations annexed to 

the Fourth Hague Convention had been incorporated into the military nanuals 

II! 
of the United Fingdam and Germany, as well as those of other nations. Even 

though the trials after the First World War were unsatisfactory there was 

little doubt that Gernany, like the victorious allies, accepted the principle 

that violations of the laws and custans of war defined by the Hague 

Conventions were crimes triable and punishable, either by the nation whose 

citizens had comnitted the offence or by the belligerent into whose hands the 

im, offender fell by capture or by surrender agreed in the armistice or in the 

peace treaty, in a national or an international tribunal. As noted Above 

(Paragraph 5.7) the rights and responsibilities of the victor usually derive 

from the terns of the peace treaty, to which all parties to the hostilities 

have given their assent. However, the ml-lence of a peace treaty with Germany 

after the Second World War creates an awkwardness with respect to the rights 

and responsibilities to whidh the Allies nay now lay claim. The Nuremberg 

Charter and the other post war instruments mentioned above reaffirmed 

international adherence to the Hague Conventions, as did the subsequent UN 

General Assenbly Resolution. In addition the judgenent at NUxerkerg held 

that the Hague Conventions had beccre so generally accepted by the ccurranity 
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of nations as to become part of customary international law. They therefore 

bound all belligerents whether or not they were party to the Conventions. 

5.43. In 1939 there was no internationally accepted definition of crimes 

against humanity, as there was of violations of the laws and customs of war. 

The Nuremberg definition of 1945 appears partly to be based an the principle 

that same crimes are so patently against the laws of all civilised nations as 

to be regarded as crimes in international law, prosecutable by any nation. 

NUremberg, being constituted to deal with a particular prablem, that of the 

crimes committed by Hitler's Germany, did not attempt to apply such a wide 

definition, and restricted itself to consideration of crimes against humanity 

which to be prosecutable had to be linked to crimes against the peace. Same 

consider that a link with war was necessary to justify the Tribunal's being 

given jurisdiction over crimes against hunanity and to avoid accusations of 

retrospectivity. No widely applicable definition of the concept of crimes 

against humanity has since emerged. Indeed, while the moral justification 

for trying crimes against humanity at Nuremberg is understandable, the legal 

justification is less clear Same of the issues have, however, been explored 

Above (Paragraphs 5.25-5.28). 

5.44. Genocide was not defined by international convention until 1948. 

5.45. International human rights conventions provide for the non-

applicability of retrospective legislation, but contain exceptions relating 

to acts or omisions which were criminal by the international standard at the 

time of their crirmision. The exceptions were drafted with war crimes in 

mind. 	International conventions also provide that there shall be no 

statutory limitation on the prosecution of war crimes. 

• 
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CHAPTER sa 

THE FRESEKT LEGAL FOSITICV IN THE UNTIED FINGDOM • 
6.1. 	This chapter considers briefly the legal remedies that are currently 

available in the United Kingdom with respect to persons now British citizens 

or resident here who have allegedly committed crimes abroad including war 

crimes, crimes against humanity and genocide. It also considers the position 

with regard to extraterritoriality, time limits and retrospectivity. 

IL REMEDIES 

PROSMYTICHS 

*tinier arrI manslaughtEc 

6.2. 	Section 9 of the Offences against the Person Act 1861 gives the 

courts in England, Wales and Northern Ireland jurisdiction over acts of 

msroler or manslaughter committed on land abroad by "a subject of Her 

Majesty". Similar provision for jurisdiction in Scotland is made in section 

gib 6(1) of the Criminal Procedure (Scotland) Act 1975, which was a consolidating 

statute, the earlier provision having been enacted in section 29 of the 

Criminal Justice (Scotland) Act 1949. The Acts do not give British courts 

jurisdiction over murder and manslaughter committed abroad by persons who 

have subseopently become British subjects, and the Scottish provision was 

enacted after the Second World War. 

Rcyal Warrant 

6.3. 	After the Second World War, the British tried persons accused of war 

crimes before Military Courts which were convened under the authority of the 

Royal Warrant dated 14 June 1945 which provided Regulations for the Trial of 

War Criminals. Such courts were held both in Europe and the Far East The 

Pegulations provided for the trial and punishment of war crimes which they 

defined as "violation[s] of the laws and usages of war committed during any 

war in which His Majesty has been or nay be engaged at any tine since 2 

September 1939." Military Courts are similar to General Courts-Martial, the 

• mist powerful kind of Service court, with powers of sentencing limited only 89 • 



by the maximum penalty for the offence being tried. The Regulations contain 

specific provisions in respect of evidence and enable the court to take 

judicial notice of the laws and usages of war. Military COurts may be 

convened where it appears that a person "then within the limits of [the 

convening authority's] command has at any place whether within or without 

sudh limits committed a crime." 	Thus such courts have jurisdiction 

unfettered by the territorial limitations on civil courts trying criminal 

offences: they are mobile and may adjourn to receive evidence at other 

locations. 	Counsel may appear on behalf of the prosecution and the 

defendant. As with trials by courts-maulial, the rules of prxedure permit 

pre-trial investigations in the form of an abstract of evidence or a summary 

of evidence, which are similar to caamittal proceedings before magistrates. 

The Royal Warrant is not a basis for war crimes trials in the ordinary 

criminal courts of this country. 

6.4. 	The Royal Warrant establiShed Military Courts and provided for the 

application of the Army Act (of 1881) and the Army Roles of Procedure (of 

1926) as if the Military Courts were Field General COurts-Martial and the 

accused were persons sUbject to military law Charged with having oomnitted 

offences an active service. The Director of Army Legal Services considers 

the Royal Warrant to be still extant and that it could easily be amended to 

refer to the current Army Act of 1955 and the Rifles of Procedure (Army) of 

1972 while itself remaining extant; sUbject to that, he considers that 

Military Courts remain available for the trial of persons who allegedly 

committed serious violations of the laws and usages of war during the Second 

World War. 

6.5. 	The question of trials by Military Court established under a Royal 

Warrant raises same interesting issues. Some experts hold that Magna Carta 

and the restrictions on the Prerogative Powers following the abolition of the 

Star Chamber prevent the use of the Royal Warrant - an exercise of the Royal 

Legislative Prerogative - to set up Military Courts in the United Kingdom. 

Proseartions may only be brought for offences for which the civil statutory 

time limit has not been passed, which would include all the indictable 

offences in which we are interested. 
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411
Gereva Conventions Act 1957 

6.6. 	Section 1 of this Act makes it an of 	for a person to commit or 

411 aid, abet or procure the =Emission by any other person of grave breaches of 

the 1949 Geneva Conventions. Such "grave breaches" include wilful killing 

and torture (Paragraphs 5.30-5.33). 	The Act gives British courts 

extraterritorial jurisdiction over such offences* prosecutions may take place 

in the United Kingdom wherever in the world the offence was committed and 

whatever the nationality of the offender. 	The Act is not, however, 

retrospective, and thus only "grave breaches" committed after enactment in 

1957 nay be prosecuted in this country. 

Gencr-ide Act 1969 

6.7. 	This adopts the definition of the Genocide Convention 1948 (Paragraph 

5.37), and makes genocide a criminal offence in Englith and Scots law, 

together with any attempt, 	tpiracy or incitement to commit such an 

offence. It contains the unusual provision that it allows extradition of a 

person accused of genocide where the alleged act was not an offence under the 

law in for at the tine and place where it was allegedly committed and could 

thus be said to be retrospective with regard to its extradition provisions. 

It is not retrospective with regard to prosecutions in this country nor does 

it contain provisions to all British courts jurisdiction over acts of 

genocide committed abroad. It therefore only allows the prosecution of acts 

of genocide committed in the United Kingdom after enactment in 1969. It made 

little if any substantive difference to domestic law since each of the 

0 individual acts prosecutable under the Act as genocide were already 
prosecutable here. 

TRADITION 

6.8. 	On 8 February 1988, in answer to questions following the statement in 

which he announced the formation of this Inquiry, the Hone Secretary told the 

House of Commons: 

"Normally, for crimes committed abroad, the remedy that we would seek 

to apply would be that of extradition. However ... there would be 

great difficulties in this case, as we have no extradition • 	arrangements with the Soviet Union, as the crimes alleged were 
91 • 



committed in territory over whidh the Soviet Union now has control 

and as no other country appears to have a standing in the matter". 

(Official report Col 29). 

After an earlier meeting with representatives of the Simon Waeserrthal Centre 

he had said: 

"We don't have effective extradition arrangements with the 

Soviet Union and I made it clear that we wouldn't in any case 

consider sending people back to face trial in the Soviet Union". 

The then Minister of State for the Home Department, Mt David Mellor, said 

during the Canmittee Stage of the 1987 Criminal Justice Bill: 

"My right hon. friend the Home Secretary made it clear to 

representatives of the Wiesenthal centre that we would not be 

prepared to extradite anyone under any circumstances to the Soviet 

Union". (Official report, 10 March 1987, Col 961) 

6.9. 	Under the terms of the Criminal Justice Act 1988 it is no longer 

necessary for a treaty to exist between the United Kingdom and a foreign 

state for extradition to take place When the provisions are brought into 

force the Secretary of State will be empowered to issue a certificate of 

special extradition arrargerrents to enable extradition to take place an an ad 

hoc  basis. 

6.10. The Secretary of State has a wide discretion in considering an 

application for extradition. He may have regard to the question whether the 

alleged criminal is likely to receive a fair trial if extradited and take 

into account other political factors which we consider briefly in Chapter 

Nine (Paragraphs 9.45-9.49). 

DEPRIVATION OF CITIZENSHIP 

6.11. Under section 40 of the British Nationality Act 1981, the Secretary 

of State has powers to deprive a registered or naturalised British citizen of 

his citizenship if he is satisfied that it was obtained by fraud, false 

representation or concealment of any material fact. Such persons may also be 

deprived of their citizenship if they are Shown to be disloyal, to have had 

HPAlings with an enemy in time of war, or have been sentenced to imprisonment 

in any country for a term not less than twelve months within the period of 

• 
• 

• 

five years following registration or naturalisation. In any of these 
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the Secretary of State must be satisfied that it is not conducive to the 

dipublic good that the person concerned should continue to be a British 

Wcitizen • 6.12. Article 8(1) of the 1961 UN Convention on the Reduction of 
Statelessness, which the United Kingdom ratified in 1966, states that "A 

Contracting State shall not deprive a person of its nationality if such 

deprivation would render him stateless". Under Article 8(3) a Contracting 

State may retain the right, as the United Kingdom did by means of a 

reservation an ratification, to deprive persons of their nationality and make 

them stateless in certain limited circumstances, notably if they are shown to 

be disloyal or to have had dealings with the enemy in time of war. This 

reservation is reflected in the provisions of the British Nationality Act 

sections 40(3) and (5) (paragraph 6.11). It is also permissible to deprive a 

"person of British citizenship if it was obtained by fraud, false 

representation or concealment of any material fact, even if such deprivation 

would make him stateless. British obligations under the 1961 Convention 

prevent deprivation of citizenship on the grounds of imprisonment if the 

person concerned was thereby made stateless. 

40 
 6.13. The procedure for deprivation is laid down in the British Nationality 

Act 1981, the British Nationality (General) Regulations 1982 and the British 

Citizenship (Deprivation) Rules 1982. Any person against wham the Secretary 

of State propocco to make a deprivation order is entitled to have the natter 

referred to a Committee of Inquiry, to whom the Secretary of State may 

hinself also refer any case 	The COmmittee must have a Chairman with 

judicial experience, in practice a High Court judge, and has the powers of 

the High Court with regard to witnesses and docunents. The powers of 

deprivation in the 1981 Act are similar to those in the 1948 Act. They have 

been exercised on only ten nnr!Asions since 1948, and never under the powers 

of the 1981 Act. The Committee of Inquiry, whiah last net in 1958 and has 

had no new members appointed since 1961, considered five of these cases, and 

in each case recommended deprivation. In these few cases deprivation was 

conseqpent on conviction for a serious offence. 
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DEPOICATICN 
	 • 

• 6.14. It is not possible to deport a British citizen. Should it be 

intended to deport an alleged war criminal who has gained British citizenship 

it would first be necPssary to deprive him of his citizenship as described in 

the preceding paragraphs. Once a person has been deprived of his citizenship 

the fact that he was once a British citizen will have no bearing an the 

applicability of the deportation procedures to him. He will fall to be 

treated as any other foreign national, if he has retained an entitlement to 

foreign nationality, or as any other stateless person if he has not. 

6.15. The 1954 UN Convention on the Status of Stateless Persons, which the 

United Kingdom ratified in 1959, is designed to improve the lot of stateless 

persons. For this reason Article 31 provides that a stateless person 

lawfully in the territory of a Contracting State shall not be expelled save 

on grounds of national security or public order. However, Article 1 provides 

that the Convention shall not apply to persons with respect to whom there are 

serious reasons for considering that "they have committed a crime against 

peace, a war crime, or a crime against humanity, as defined in the 

international instruments drawn up to make provisions in respect of such 

crimes" 

6.16. Deportation action aims to secure the removal and bar re-entry to the 

United Kingdom of those who have contravened the immigration control or who 

have offended here in a serious way. Removal directions normally involve 

return to the country of which the person is a national, or which last 

provided travel docunentation. 

6.17. Under the Immigration Act 1971 persons who are not British citizens 

nay be liable to deportation if they remain beyond their permitted stay or 

otherwise breach their conditions of stay or if the Secretary of State deens 

their deportation to be conducive to the public good. Deportation may also 

be made an the recommendation of a court, if, having attained the age of 

seventeen, they are convicted of an offence punishable by imprisonnent. 

Irish and Coariam.Pealth citizens resident in the United Kingdom an 1 January 

1973 who are of long residence are exempt from deportation. 

• 
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6.18. Where a recommendation for deportation is Rade by a court, appeal is 

411, to a higher court and nay be against conviction or sentence (including the 

reccurrerr3ation). There is a further right of appeal to the immigration 

Aft  appellate authorities, but only against the removal directions given under 

411.  the deportation order. Where the decision to deport is taken other than on 
, 

	

	the recorirendatian of a court pirrobAlc nay be made to the immigration 

appellate authorities. A separate right of appeal is also available against 

the removal directions. No statutory right of appeal is available if a 

decision that the deportation is conducive to the public good is nade by the 

Secretary of State as being in the interests of national security, or of the 

external relations of the United Kingdom or for other political reasons. 

Non-statutory arrangements exist for the review of such decisions. 

6.19. Before a deportation order is nade the Secretary of State is required 

0 by the Immigration Riles to take into account every relevant factor known to 
him, including age, length of residence and strength of connections with the 

United Kingdom; personal history, including character, conduct and employnent 

record; domestic and mrpAc-sionate circumstances; criminal record and any 

representations received on the person's behalf. 

Amh  6.20. The use of the Secretary of State's powers to deport someone whose 
11, presence is not conducive to the public good (other than for national 

security or political reasons) is normally confined to cases where a 

convicted criminal has not been recommended for deportation by a court 

empowered to do so and it is considered that his offence in this country 

justifies such action. It is also used in cases of deliberate fraud or 

deception in the innigration field. It will be noted (Paragraphs 3.60-3.66) 

410 that in the period 1945-50 the Government was prepared to use the Secretary 
of State's powers to deport someone whose presence is not conducive to the 

public good in respect of alleged war criminals against wham a prima facie 

case had been made by other renicers of the United Nations War Crimes 

Commission. The powers were never in fact used. Even at that tine there 

were misgivings, particularly fram the Home Office, about using deportation 

as.  disguised extradition. It was judged, however, that for a limited period 

after the war there was sufficient public interest in bringing alleged war 

criminals to justice to justify such use Of deportation powers. It was only 

in the rase of Dr Dering (Paragraph 3.70) that an order was signed, although 

it was not, in fact, enforced It is unlikely that the Immigration AppioAl 
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Tribunal would now take the view that the presence of an alleged war criminal 

in the United Kingdom was not conducive to the public good if the person 

ccncerned had lived here for forty or more years without offending For 

citizens of European Cammity countries it is also necessary to demonstrate 

that there is a present threat to the requirements of public policy or 

national security. 

6.21. In recent years it has been Home Office policy not to nake a 

deportation order if there is little practical chance that deportation will 

actually take place, that is, that a country will be found willing to accept 

the deported person. 

APTITCABILITY TO THE ALLEGATIONS MADE TO THE INQUIRY 

6.22. The Inquiry was asked to consider allegations that persons who are 

British citizens or now resident in Britain committed war crimes, defined as 

"crimes of murder, manslaughter or genocide committed in Gexnany and in 

territories occupied by German for 	during the Second WOrld War". 

6.23. Under the terms of section 9 of the Offences against the Person Act 

1861 and section 6(1) of the Criminal Procedure (Scotland) Act 1975, 

prosecutions can be brought in the British courts for nurder or manslaughter 

committed by British subjects abroad. The few allegations of this nature 

which have been drawn to the attention of the Inquiry have been passed to the 

Director of Public Prosecutions. The majority of the allegations made to us 

concern persons who were not British at the tine the alleged offences were 

committed, and this fall outwith the purview of the British courts. 

6.24. Prosecutions for serious war crimes would be possible abroad under 

the terms of the 1945 Rcyal Warrant but it is uncertain whether the warrant 

permits prosecution in the United Kingdom. We have not attempted to clarify 

this point as we consider prosecutions in a military court, without a jury, 

forty years after the cessation of hostilities, to be unacceptable. 

6.25. The Geneva 0:inventions Act 1957 allows the prosecution in this 

country of any person, regardless of nationality, for "grave breaches" of the 

1949 Geneva Conventions, committed anywhere in the world, which would include 

acts of murder and manslaughter. The Genocide Act 1969 provides for the 

96 

• 
• 

• 

41 



prosecution in this country of acts of genocide committed in this country. 

*Neither Act is r,...mv...2-.ctive with respect to prosecution in this country, and 

so neither has any applicability to the prosecution here of the alleged 

di crimes which the Inquiry was asked to investigate, although the Genocide Act 

IMF 

 

permits extradition from this country for acts of genocide allegedly 

committed before eractnent. 

6.26. EXtradition will be possible for murder, manslaughter or genocide 

committed anywhere in the world to any country in the world under special 

extradition arrangements when the provision nade in the 1988 Crininal Justice 

Act is brought into force. The Home Secretary has, however, indicated that 

other factors disincline him to extradite to the Soviet Union, which now 

controls the territory on which most of the offences reported to the Inquiry 

allegedly took place. This is further considered in Chapter Nine. 

6.27. Deprivation of citizenship is a rarely used procedure. Since 1948 it 

has only followed conviction for a serious crime. As prosecution of the 

allegations made to the Inquiry is not possible, neither is deprivation 

unless this policy is changed. It is impossible to judge how deprivation 

without prosecution would be regarded by the Committee of Inquiry, as it has 

AI'  never had to deal with such a case and has not net since 1958. For those who 

IF are registered or naturalised British citizens, deprivation would be a 

necessary prelude to deportation. 

6.28. Deportation powers could be used if the Home Secretary were to deem 

that the presence of an alleged war criminal in the United Kingdom was not 

conducive to the public good. As it seem likely, however, that the only 

410 countries which would be willing to accept alleged war criminals are those 
which would wish to try them, the use of deportation powers could be 

challenged in the courts as disguised extradition. The Home Secretary is 

also required to consider the age, length of residence and character and 

conduct in this country of the potential deportee. In these CirairIgtanCES it 

is unlikely that the Home Secretary or the DI:migration Appeal Tribunal would 

consider it appropriate to deport an elderly person with forty or core years 

of residence in this country and no criminal record here to a country likely 

to bring him before a court for the same offences as are causing his 

deportation. Other restrictions on deportations apply to Irish, Oomnonwealth 

and European Community citizens. They are unlikely to be relevant to the 
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cases which we have considered. The 1954 COnvention an Stateless Persons 

allows the deportation of stateless suspected war criminals. 

ECERATIMITIORMIZTY 

6.29. British criminal law is essentially territorial in nature: with a few 

exceptions British courts only have jurisdiction over offences committed in 

the United Kingdom. Ntrnally persons whose offences are committed abroad 

would be extradited, those whose offences are committed here would be 

prosecuted. Extradition is, however, not always feasible and for the crimes 

of murder and manslaughter Parliament extended the jurisdiction of British 

courts to allow them to try British subjects for those crimes, even when 

committed abroad. Ancther offence which the British courts have long had 

powers to try is piracy, irrespective of the nationality of the defendant, 

the victim or the ships involved. Other longstanding examples exist but 

these are generally limited in their application. 

6.30. War crimes, or grave breathes of the 1949 Geneva Conventions, 

wherever in the world they are committed, are already triable in the United 

Kingdom under the Geneva Conventions Act 1957, whidh was passed in order that 

the United Kingdom be enabled to ratify the Conventions. This applies only 

to grave breathes of the Conventions committed since enactment 	The 
Conventions require Contracting States to take extraterritorial powers over 

persons committing grave breaches and in 1957 Parliament did not demur from 

the proposition that war crimes are offences sufficiently serious for the 

British courts to be given jurisdiction over them, whatsoever the nationality 

of the person committing them and wheresoever they were committed 

6.31. Increases in international mobility and the dhanging nature of 

offences have eant that this country, has, since the Second World War, taken 

jurisdiction over a number of crimes wheresoever they were committed and 

whatsoever the nationality of the perpetrator or of the victim. These are 

generally crimes of sufficient magnitude for the international community to 

demonstrate a concern that the perpetrator Should be denied refUge and Should 

be brought to trial wherever he nay be apprehended. In consegJence, such 

offences have been regulated by special international treaty, to enable the 

ratification of which Parliament has given British courts extraterritorial 

jurisdiction over those offences. EXamples in British law are included in 
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the Internationally Protected Persons Act 1978, the Suppression of Terrorism 

illAct 1978, the Taking of Eicstages Act 1982, the Aviation Security Act 1982, 

the Nuclear Material (Offences) Act 1983 and, for torture, the Criminal 

0  Justice Act 1988. 
6.32. In summary, the United Kingdom, like most other countries, has been 

wary of extending the jurisdiction of its courts to cover any offence 

wherever it was committed. Although the jurisdiction of British courts is 

essentially territorial in nature, exceptions exist for particularly serious 

crimes - murder and manslaughter - and for crimes gcverned by international 

treaty, including grave breathes of the 1949 Geneva Conventions. It is 

therefore possible for the United Kingdom to take extraterritorial 

jurisdiction and there are precedents for it. The merits of such a decision 

are discussed in Chapter Nine (Paragraphs 9.26-9.30). 

411 
TIME IDS 

6.33. In general, neither English or Scots law imposes time limits on the 

prosecution of indictable crimes. There are a few exceptions, which are not 

of relevance to this Inquiry. • 6.34. Both the 1968 United Nations Convention and the 1974 Council of 
Europe Convention require states not to impose statutory limitation on the 

prosecution of war crimes There are no bars, therefore, in either domestic 

or international law, to prosecuting war crimes simply because they were 

committed over forty years ago. 

1111 RErROSPECTIVITY 

6.35. A law is retrospective if it applies to or affects actions in the 

past. 

6.36. The principles pullem crimen sine le and pulla pcena sine lege are 

basic tenets of law, and are themselves included in the laws and 

constitutions of many countries. No state nay enact legislation to deem an 

act a crime or render it punishable when it was not considered to be a 

criminal of 	under the law at the time Of its commission, and thus give 

40  its courts juriqaiction in respect of those acts. These principles are also 
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• enshrined in international conventions and declarations including the 

International Covenant on Civil and Political Rights 1966 (Article 15); the 

EUropean Convention an HUnan Rights 1950 (Article 7); and the Universal 

Declaration of HUman Rights 1948 (Article 11). 

• 
6.37. TO apply these principles to war crimes as defined by this Inquiry's 

terms of reference it is necessary to consider whether the acts or OrtliP-SiOnS 

were crimes at the tine of their rnmmiccion, and, if so, whether there was 

jurisdiction over them at the time of their commicAion and whether the 

British criminal courts could now have jurisdiction over them. 

6.38. As far as violations of the laws and customs of war are concerned, 

there seems little doubt that by 1939 these were recognised as crimes by the 

community of nations, having been codified by the Hague Conventions of 1899 

and 1907, which had been ratified by all the najor protagonists in the Second 

World War. The Fourth Convention of 1907 binds the Cbutracting Powers, 

amongst other things, to respect indiNfiriavo life in occupied territory. 

Although after the First World War there was little success in bringing war 

crimes prosecutions, the Hague Conventions were recognised as the salient 

international law and no objection was raised to their application to acts of 

wanton killing in occupied territory. This would apply equally to hirelings 

of the occupying army committing such killings against their fellow 

nationals: the Conventions merely place the onus an the occupier to respect 

life in the occupied territory. The term violations of the laws and customs 

of war was substantially replaced by the term war crimes used in the 

NUrenherg Charter (Paragraphs 5.14-5.18). 

6.39. The Hague Conventions do not, however, cover similar killings 

committed outside time of war, by a state on its own territory, or during a 

peaceful occupation. Thus murders of Gerran citizens on German territory or 

of people an territory annexed by Germany without armed conflict were not 

violations of the laws and customs of war. TO allow the prosecution for mass 

killings in such circumstances, the concept of crimes against hunanity WBS 

introduced at 14R:red:erg. This had been discussed after the First World War, 

but no trials were held and no treaties defining such crimes drawn up. The 

Nurnberg list of crimes against humanity is similar to that of war crimes, 

but there is a broader link with waging war than that given in the Hague 

Conventions. The Nurnberg definition of crimes against hunanity allows 
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prosecution for acts committed by a state against its own citizens and 

Amagainst citizens of territory annexed without being militarily opposed as 

11.1ong as there is a link with the waging of an aggressive war. It anps 

40 
 however talk of acts against civilian populations, which implies that only 

large scale crimes are crimes against humanity, not isolated acts against an 

individual. The legal justification for giving jurisdiction to the Tribunal 

over crimes against humanity which were not war crimes is not entirely clear 

although it was said that at the tine of their commission the various crimes 

against humanity existed in the penal code of every civilised country, even 

though not codified in an inter-State penal code. This would imply that 

similar considerations apply to abuses by authoritarian regimes which would 

also be prosecutable by any country. It has also been said that crimes 

against humanity were included in the Nurnberg Charter to act as a marker 

for the future, rather than with the intent of retribution for the crimes 

41
1cormitted during the Second World War. Because, however, the Marsoberg 

Charter was drafted to deal with a specific evil, that of Hitler's Germany, 

the link with the waging of an aggressive war effectively limits the scope of 

crimes against humanity (Paragraphs 5.19-5.28). 

6.40. The crime of genocide was not defined by 1939, or by the NUremberg 

Charter. 	It is mentioned in the Nuremberg indictment, but not in the 

judgement, only as a descriptive word in part of the indictment concerned 

with murder and ill-treatment of civilian populations of or in occupied 

territory (Paragraphs 5.29). 

6.41. Speaking to the House of Lords on 7 October 1942, Lord Simon, the 

Lord Chancellor, said: 
"I take it to be perfectly well-establiShed International Law that 

the laws of war permit a belligerent commander to punish by means of 

his Military Courts any hostile offender against the laws and customs 

of war who may fall into his hands wherever be the place where the 

crime was =omitted". (Official Report: COls 578-579). 

This seems to be a statement of the generally accepted position under 

customary international law. After the First World War it had also been 

accepted that the surrender of war criminals could be demanded in the terms 

of the armistice or in the peace treaty. Jointly and severally the Allies 

pursued this course after the Second World War, holding not only the 
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International Military Tribunal, but also national military courts in the 
	• 

occupied territories. 	 • 
6.42. The Lord Chancellor continued 

"National courts, in my view, are equally entitled to exercise 

whatever criminal jurisdiction wculd be conceded to them by 

International Law ... The real question ... is not so much whether 

the domestic law of a particular nation has already conferred upon 

the particular national COurts ccncerned a particular jurisdiction. 

It nay not have gone to the full length which International Law wculd 

recognise and permit. The important question is this: what is the 

ambit of the jurisdiction which might by International Law be 

	

conferred upon them, as for example, in the present rase, by 	• 
Parliament here actually legislating to enlarge, within permissible 

limits, the juridiction of cur Courts to deal with crimes committed 

Abroad?" (Official Report: Col 579). 

Legal opinion at the time seems to have been that juriaiction over 

violations of the laws and customs of war existed, and that there was a need 

to legislate only to empower the domestic courts to utilise the juriqdiction 

which was already available under international law. 

6.43. In stating the principle nullem crimen sine le above, it was noted 

that it is included in a number of international conventions. Some of these, 

including the International Covenant on Civil and Political Rights and the 

	

Eurapean Convention on HUman Rights contain provisos, allowing legislation 
	• 

with a retrospective effect to deal with 

"any act or mission which, at the time when it was committed, was 

criminal according to the general principles of law recognised by the 

community of nations". 

The papers and debates concerned with the adoption of both the Covenant and 

Convention make it clear that these provisions were included because of the 

acts committed during the Second World War, and would not be of broad 

application. It Should be said that such provisos are not a breach of the 

principle: they all legislation to introduce jurisdiction retrcispectively 

only over crimes which were already regarded as criminal by the international 

standard at the time of their =mission. 
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6.44. TO summarise, by 1939, before the offences which this Inquiry is 

46-equired to investigate were allegedly committed, violations of the customs 
and 	 of war, or war crimes as they were later called, were 

("internationally recognised as crimes, both Britain and Germany being among 

the signatories of the Hague Conventions which confirmed them as such. The 

Nuremberg judgement also held that such acts were also recognised as crimPq 

under customary international law, which bound even those nations which had 

not become party to the Conventions. Genocide was not so recognised until 

1946 and we find the position of what were subsequently called crimes against 

humanity to be unclear. Under customary law belligerents had the right to 

try before military courts war criminals who fell into their hands, and also 

to provide for the surrender of others in the terms of the armistice or the 

peace treaty. Legal opinion then held that jurisdiction existed over such 

crimes and that a state had the right to legislate to incorporate that 

4101jurisdiction into its national domestic law. Therefore it can be argued that 

enactment of legislation in this country to all the prosecution of "war 

crimes" in British courts would not be retrospective: it would merely 

empower British courts to utilise a juricliction already available to them 

under international law since before 1939, over crimes which had been 

internationally recognised as such since before 1939 by nations inclw9ing 

0 
both the United Kingdom and Germany. We are less certain that a similar 

stance can be adopted with regard to crimes against humanity. To legislate 

now for offences of genocide committed during the Second World War would, in 

our view, constitute retrospective legislation. It is also apparent that the 

crimes committed by Germany during the Second World War are regarded as so 

unique and so abhorrent by the international community, that special 

Amkprovisions have been made, with those crimes in mind, in human rights 

Wconventions to all the prosecution of acts which were criminal "according 

to the general principles of law recognised by the community of nations", but 

which were not prosecutable in national law except under legislation pac,=ari 

after the commission of the acts. 
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CHAPTER SEVEN • 	
CrTHER CCUNTRIES 

	

7.1. 	This chapter considers the different approadhes adopted in the 

domestic legislation of a number of ocuntries. The Soviet Union, the Federal 

Republic of Germany, the German Democratic RepUblic, Poland, the Netherlands, 

France and Belgium all suffered from German atrocities committed on their own 

soil. CI these, the Soviet Union, the German Democratic Republic and Poland 

have maintained powers to prosecute a wide range of war crimes and 

collaborationist offences and have continued to bring prosecutions. Those 

countries would claim that the relatively small number of prosecutions in 

recent years is simply due to the fact that moist war criminals in those 

countries have already been tried, and only a few have recently come to 

41/1ight. The Federal Republic, the Netherlands and France have eadh extended 

their statutes of limitations, but the offences that can be prosecuted have 

becone greatly circumscribed. Nonetheless, the Germans have held same major 

trials. Belgium, after a 10 year extension, let its statute of limitations 

take effect in 1974, since when prosecutions have not been pog.sible. 

	

0 7.2. 	
Although not occupied by the Germans - indeed Israel was not in 

existence until after the fall of the Third ReiCh - Israel has taken very 

wide powers to prosecute those concerned with Nazi war crimes. Relatively 

few prosecutions have been brought. 

	

7.3. 	The United States of America, Canada and Australia were in a similar 

imposition to the United Kingdom. A/though involved in war crimes trials 
Wbefore military courts immediately after the war, trials were not thereafter 

held in civilian criminal courts, and the problem was regarded as an overseas 

one which had been solved. It was not perceived as a domestic one. Little 

was done for 30 years. Allegations that Nazi war criminals had entered those 

countries persuaded the United States to amend its deportation laws and 

Canada and Australia to introduce legislation allowing prosecution for war 

crimes before the domestic courts. By contrast, recent allegations that war 

criminals had entered Sweden were dismissed as irrelevant by the committee of 

lawyers considering the problem, whidh held that no exceptions Shauld be made 

to Sweden's 25 year statute of limitations, and that therefore no action 

could be taken. 
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Soviet Union 
• 
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7.4. 	The territory now comprising de facto the Soviet Unica) experienced 

the full blast of Nazi atrocities. Apart from the rac-s killing of the Soviet 

Jewikh population in the areas occupied by Germany, village after village was 

destroyed and their inhabitants slaughtered in anti-partisan 'reprisals'; 

prisoners of war were treated Abaminably, same Shot, same starved to death; 

and an arbitrary power over life and death was given to German collaborators 

and official personnel in the occupation zone. The Soviet Union is said to 

have lost 20 ndllion people in the war alone. This is samething which the 

Soviet authorities do not all to be forgotten, although, since virtually 

every family in its western republics had a renber who was a victim of the 

Nazis, it is in any rao.  unlikely to fade from the popular ccnsciousness for 

a long period. 

	

7.5. 	Because the atrocities were =omitted on their own soil, the Soviet 

Union becane aware of them, and the full horror of them, earlier in the war 

than did the west, although Foreign Minister Molotav's notes, which were 

published by the British Government and others, gave same understanding to 

the other Allies of what was happening. As a consequence, the Soviet Union 

soon adopted policies which foreshadowed the Moscow Declaration of 1943 and 

the London Agreenent of 1945. These were that the major war criminals should 

be tried before an international tribunal, and that other war criminals 

Should be returned to the sites of their crimes to be tried before the 

peoples that they had outraged. These principles were followed by the Soviet 

Union immediately after the war and are still followed today 

	

7.6. 	After the war the Soviet Union participated in the IMT at NUrerberg, 

which dealt with the najor German war criminals. In addition it has 

prosecuted prabably hundreds of thousands of people under its domestic 

legislation, and, although the nuMbers concerned have gradually declined, it 

continues such prosecutions today The Soviet Union still invokes the Moscow 

Declaration and requests the return of alleged war criminals fram the west to 

stand trial in the USSR, the site of their crimes. In recent years same 

people have been returned from the USA as a result of that country's policy 

of denaturalisation and deportation. The Soviet authorities appear, however, 

to have accepted the Canadian and Australian position that extradition or 

• 
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deportation are unlikely, and that prasecuticn in those ccuntries is the next 

*est thing' 

	

41,7.7. 	The Soviet Union and its constituent republics are a huge repository 
of captured German dkcuments and hone to many eye-witnesses. Many war crimes 

were comitted by local people who were from territories whiCh are now part 

of the Soviet Union and who joined German police units in the areas where 

they had grown pp. Frequently, therefore, they, their membership of such 

units and the atrocities the units committed are vividly remembered by the 

people with wham they grew up. 

	

7.8. 	Soviet domestic law inclwips the three offences defined in the 

NUremberg Charter: war crimes, crimes against humanity and crimes against 

the peace. In addition, Soviet domestic law is invoked, particularly for the 

rims of treason, deportation and misuse of state property. Mich of the 

Ukraine and Byelorussia, and other occupied territories, were under Soviet 

partisan control even during the time of the German occupation. Soviet law 

regards such partisans as part of the regular military who Should have been 

treated in accordance with the Hague Pules concerning prisoners of war, not 

as spies or infiltrators. Soviet law does not accept superior orders in 

0 defence or in ndtigation of war crimes. In addition the Soviet Union 
considers Soviet law to have been the only valid law even during the 

occupation. Offences against Soviet law, which were not offences against the 

German occupation laws, are triable as Soviet domestic crimes, even if 

outwith the scope of irrternational law. 

	

0
7.9. 	The Soviet Union has also extradited people to other countries, but, 

except for the immediate post-war years, only to eastern bloc countries, 

notably Poland. 

7.10. In 1942 an Extraordinary Commission was formed to investigate Nazi 

war crimes, to document them and to record as many details as possible of the 

perpetrators. These materials were used in war crimes trials after the war, 

and, although those whose testimonies were then collected may since have 

died, they now form an investigative base for the prosecutors both of the 

Soviet repUblics (each of which is responsible for its own prosecutions) and 

of foreign countries. • 	106 • 



Federal Republic of r.Prrmany 

7.11. The Federal Republic of Germany (FRG) continues to prosecute 

perpetrators of war crimes, referred to as National Socialist crimes. 

Nonetheless, legislative change and the interpretations of the courts have 

greatly restricted the types of prosecutions that may be brought, which are 

limited to cases where the suspect has directly murdered the victim or has, 

as an accessory, participated in murder fram 	 motives". 

7.12. Immediately after the war prosecutions of war criminals in Germany 

were carried out by the Allies. Increasingly, and entirely after the 

formation of the FRG, responsibility for prosecutions was passed to the 

Germans themselves. However, prosecutions by the German State, unlike those 

brought by the Allies, could only be brought under the German Penal Code, 

which has no war crimes provisions. Interest in war crimes dwindled, fewer 

prosecutions were brought and prosecutors were transferred to the proeecution 

of peacetime crimes. In German law, only murder and manslaughter have 

maximum sentences of more than 10 years imprisonment. The statute of 

limitations provides a 15 year limit for prosecutions of manslaughter and 20 

years for murder. By 1955, under the terns of the statute of limitations, 

only crimes with maximum sentences of more than 10 years - murder and 

manslaughter - remained punishable. In 1956 there was a revival of interest 

due to the Ulm war crimes trial which revealed that prosecutions had not been 

brought against people responsible for planned maq.s murders. In 1958 the 

resulting ahange in the climate of pUblic qpinion caused the Federal Republic 

of Germany to create the Central Office for the Investigation of National 

Socialist Crimes at Ludwigtburg. This office has a large investigative and 

research capacity, but no prosecutorial role. Responsibility for bringing 

prosecutions remains with the individual German states As a consequence the 

number of trials relating to crimes cammitted during the war increased in the 

period 1958-1963, at which point the Ludwigtburg operation prepared to go out 

of business as the twenty year limit on prosecutions for murder under the 

statute of limitations approached in 1965. 

7.13. The rise in interest in National Socialist crimes was also fuelled by 

the capture of Adolf EiChmann and his trial in Israel in 1960. This, 

coribined with pressure fram abroad, caused an extension of the limit on 

prosecutions for murder. It was first extended until 1969, twenty years 
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after the Federal Republic of Germany began prosecuting war criminals rather 

than twenty years after the end of the war. The limit was later extended to 

30 years (i.e. 1979) and finally abolished with respect to murder as a 

411 National Socialist crime. 

7.14. The number of crimes whidh have remained punishable has further 

decreased since 1955. Although 'superior orders' is not allowed as a defence 

under German military law, it is allowed as a defence under German criminal 

law, under which National Socialist crimes are now tried. If a plea of 

'superior orders' is accepted, the Oharge is reduced to ranslaughter, which 

is now unprosecutable due to the effect of the statute of limitations. In 

addition, legislative change and interpretations of the courts have meant 

that a murder charge ray be brought only where the suspect directly murders 

Aithe victim or where it can be Shown that an accessory to murder acting under 
W orders had participated from "base motives" or that he was aware of the cruel 

nature of the crime at the time it was °omitted. Without demonstrating such 

actives the act would amount to only a 142. -fAr charge which is unprcsecutable 

under the statute of limitations. 

7.15. That said, prosecutions have continued into the 1970s and 1980s, • 

	

	
including same raj or trials, such as those of Majdanek concentration carp 

personnel and of merbers of the Arajs Commando. The office at Ludwigsburg is 

an important research source for prosecutors from other countries. 

German Democratic Republic 

0 7.16. The German Derccratic Republic (GDR) has brought prosecutions for war 
crimes, crimes against peace and crimes against humanity. Nazis and their 

collaborators were also removed from their positions, although same ex-Nazis 

have gained important posts in the German Deluuk-latic Republic. 

7.17. Altogether nearly 17,000 persons have been charged with war crimes in 

East Germany since 1945 of wham nearly 13,000 have been convicted 	(This 

inpludes trials in the Soviet Occupation Zone of Germany). Trials are now 

few, not, the German Democratic Republic would claim, because of a change in 

policy - provision for the prosecution of war criminals remains in the 

criminal code - but because the campaign of prosecutions after the war reans • that there are few undiscovered and unprosecuted war criminals left in the 
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country. Where such persons are found, and evidence permits, prosecutions 

are brought. There is no statute of limitations. 

7.18. The main thrust of present-day policy is to expose war criminals in 

other countries, particularly West Germany. It is thought that the German 
Derocratic Republic still has a large stock of captured documents. These are 

released from time to tine to the west. 

Polard 

7.19. In August 1944 the Main Commission for the Investigation of Hitlerite 

Crimes in Poland was set up. It functions under the auspices of the Ministry 

of Justice. Prosecutions took place under a Supreme National Tribunal from 

1946 until 1948, and thereafter under the Ministry of Justice. Some 40,000 

persons were tried for war crimes. 	Unlike the Soviet Union, Poland 

participated in the United Nations War Crimes Commission and same of those it 

identified to the Commission were returned by the Allies to Poland for trial. 

No further extraditions took place after the creation of the Federal Republic 

of Germany. 

7.20. Polish law adopted the definitions of the IMT at Nuremberg. There is 

no statute of limitations. 

7.21. Prosecution activity in Poland is now limited since further war 

criminals are rarely discovered on Polish soil. Those that are uncovered are 

prosecuted if evidence permits. 

7.22. Poland has a great number of eyewitnesses and documents which are of 

use to prcsecutors of other countries. Poland was the site of many of the 

extermination camps and witnessed many other atrocities. After a cold war 

break, Poland has cooperated with the Federal Republic of Germany since 1959, 
and a great dAA1  of information has been passed to the Federal Republic of 

Germany investigating office at Ludwigsburg. The mmission has been of 

assistance to a number of countries and more recently, the Americans have 

received documents from Poland, and been allowed access to witnesses It 
appears that Canada and Australia are receiving similar assistance. We were 

also able to interview a witness there. 

• 
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The Netherlands 

7.23. After the Seccnd World War the Netherlands enacted a special penal 

code which was concerned with war criminals. This was based on the Nuremberg 

definitions of war crimes and crimes against humanity. The death penalty, 

which is not permissible in Dutch criminal law, was made available for 

serious war crimes offences This position remains unchanged, although under 

the statute of limitations less serious offences are no longer triable. 

Immediately after the war only offences on Dutch soil were prosecutable. 

7.24. Altcgether some 400 collaborators and German nationals have been 

tried since the war. The number of prosecutions is now small but certain 

recent cases have revealed the depth of emotion and determination that this 

issue can still cause. • 
France 

7.25. After the war France participated in the NUrenberg Tribune/ and also 

conducted war crimes trials in occupied Germany, in which over 2000 people 

were convicted Under the Ordinance of 28 August 1944 the prosecution of war 

0 criminals in France and French Territories became the responsibility of 
military tribunals under which another 2000 convictions were Obtained. 

Further convictions, including nearly 1000 in absentia, were obtained for 

criminal offences in the French courts. Most of these proceedings were 

completed by 1950. 

41,7.26. The effect of France's statute of limitations would have made the 

Wprosecution of such offences impossible after 1965. In 1964 the French 

National Assembly abolished the statute of limitations, but only for one 

class of crime: crimes against humanity, including Tress murder and genocide. 

7.27. This had an interesting effect in the Barbie mAsP. Barbie had been 

convicted for murder in absentia but by the time of his return to France 

those convictions were no longer valid and he cculd not, due to the statute 

of limitations, be tried for the murder of specified individuals, like the 

Resistance leader Jean Moulin, but only for crimes against humanity, which 

necessitated proving multiple rurder. • 	110 • 



7.28. After the imPaiAte  post-war period there were few trials in the 

following years. In the 1970s there was a revival of interest centring on 

the cAsi. of Barbie. 

Belgium 

7.29. After the Second World War Belgium set up a War Crimes Commission to 

investigate war crimes, to trace and arrest war criminals and to rake 

arrangements for their trial. 	Legislation was necessary to allow the 

prosecution of German citizens, but otherwise trials took place under 

existing Belgian law. Belgium also assisted in the preparation of casP.s for 

the Nurnberg trials, particularly those involving incidents on Belgian soil 

or having Belgian victims. The Commission completed its work in 1948. 

7.30. As a result of the Commission's work nearly 6000 persons were 

identified as being suspected of committing war crimPc in Belgium and 

Germany. Of those whose ca -s  the Belgian Goverment submitted to the UNWCC, 

only 500 could be located, of whom 300 were prococutable in Belgium. By 1950 

the Belgians had convicted 75 Gerrans of war crimes* others were tried by 

Allied or West Gernan courts. 

7.31. Since then war crimes have become unprosecutable in Belgium, although 

the statute of limitations was amended to allow prosecutions for murder as a 

war cure until 1974, rather than 1964. Belgium still assists other states 

with investigations into war crimes cases, even though there is no longer 

power to try them in Belgium. 

Israel 

7.32. In 1950 Israel enacted the Nazis and Nazi Collaborators (Punithment) 

Law which allows the death penalty for crimes against the Jewish people, 

crimes against humanity and war crimes. The last two of these are defined 

following the Nureakerg definition, but without the link with crimes against 

peace that so restricts the NUrenberg definition of crimes against humanity. 

Crimes against the Jewish people are defined very much in line with the 1948 

Genocide convention, but limiting its applicability to Jews, rather than to 

any other national, ethnical, racial or religious group. 

• 
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7.33. The law allows the prosecution of any person for such crimes 

committed during the period of the Nazi regime or during the period of the 

Second World War. Cbarges have been nade under this law since enactnent and 

convictions secured, of which the Eichnann case is the classic example and 

Imre recently the Denjanjuk case. 	But this law has been frequently 

criticised on the basis that Israel has enacted and applied law 

retrospectively not simply in the sense that the law provides punishment for 

a crime ccumitted before the law came into force, but that it purports to 

punish crimes camnitted before the State of Israel itself came into 

existence. The argunent adduced by the Jerusalem Suprene Court relied in 

part on the view that in prosecuting Eidhmann, a German national, who 

committed gross crimes of genocide in large parts of Europe occupied by the 

Nazi State, Israel was acting on behalf of the nations of the world by 

enforcing the law of those nations applicable to warfare. To that extent the 

elenent of retroactivity was not in point and the absence of the State of 

Israel at the time of these crimes was irrelevant. This argument has not 

found favour among same jurists but it is an argument not iasy to destroy. 

During the extradition prcceedirgs against Demjanjuk the US Court of Appeal 

exanined the status of war crimes and crimes against humanity as defined at 

Nuremberg under international law and found them to belong to that class of 

crimes in respect of which any State nay apprehend and punish the 

0 
 perpetrator. Israel was conpetent to exercise jurjqlliction in this respect 

on behalf of the cammunity of nations even if it did not cone into existence 

until after the crines were ocrn.itted 

7.34. There have been relatively few cases heard under this law. Nazi war 

criminals are unlikely to have settled in Israel., and nations which could 

extradite war criminals to Israel night prefer prosecution to extradition. • 
7.35. The 1950 Law also contains other provisions, including one concerning 

renbership of illegal organisations. 

7.36. The Demjanjuk casP has been taken to appeal and the hearing is likely 

to be in Noverber. The judgement of the AppeAl  Court will be of interest to 

those concerned with this subject. 
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Sweden 
	 • 

7.37. During and after the war a large number of people from the Baltic 

States fled to Sweden where they found refuge. 

7.38. In Novetber 1986 a list of alleged war criminals who might be living 

in Sweden was presented to the Swedish Embassy in Washington. The Swedish 

Government appointed a panel of three lawyers to examine the allegations. In 

February 1987 the Swedish Government decided not to take any legal action 

against the alleged suspects because since 1926 the longest period of 

limitation in Swedish law has been twenty five years which had been far 

exceeded In the case of alleged war criminals from the Second World War. The 

Swedish Government considered it inappropriate retrospectively to change this 
	• 

position. 

United States of America 

7.39. Like the other Allies the United States took part in the Nuremberg 

trial and also prosecuted people in American military tribunals and courts. 

Over two thousand individuals were prosecuted, and most CAqPec resulted in 

conviction. In 1949 responsibility for such prosecutions was handed to the 

Germans and since then the USA has taken part in no criminal prosecutions of 

war criminals. Nonetheless the United States has taken the lead in western 

countries in recent years in searching out alleged war criminals. Civil 

proceedings are brought to deprive the person concerned of his American 

citizenship and to deport him. 
	 • 

7.40. Between 1950 and the mid-1970s, there was little public, governmental 

or prosecutorial interest in the presence of Nazi war criminals in the United 

States. Under the Displaced Persons Act aliens were forbidden entry to the 

United States if they had belonged to certain organisations, amongst them the 

SS and the Nazi Party. Any alien who entered the USA and concealed 

menbership of such organisations was an illegal entrant. Equally should 

naturalisation have been gained without his background being fully made 

known, that too would be invalid. The detection of sudh persons and the 

initiation of proceedings against them, was the responsibility of the United 

States Immigration and Naturalisation Service (jSINS). 	I's than 20 

deportation cases were brought. 
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7.41. In the 1970s there was a resurgence of interest in the possibility 

ehat war criminals were living in the United States It is difficult to 

pinpoint the exact reason for this, but pUblic awareness and interest in the 

410 GErnan extervination camps appears to have been raised by television 
programmes and other rcocarch efforts. In addition, survivors of those 

atrocities realised that soon both they and the perpetrators of the 

atrocities would be dead, and it would be too late to testify to the horrors 

that had occurred or to bring those responsible to justice. It was seen as 

nectpsary to renind the young of what had happened as nuch as to bring 

retribution to the guilty. Whatever the reasons, the changed climate of 

public opinion led to the creation of both pUblic and private bodies with 

interests in this field and to Changes in the law. The resultant increase in 

activity led to denands for action in Canada, Australia and now the United 

Kingdom. 

7.42. Under pressure from Congress USINS first set up a special unit, the 

Project Control Unit in New York, and later the Special Litigation Unit in 

Washington. Both of these reasures were regarded as too little too late by 

Congress, and although the latter had same successes they were insufficient 

to nollify Congress. 

7.43. In 1978 Congress passed the Nazi Deportation Statute, called the 

Boltznan Act, after Congresswoman Elizabeth Holtzman. 	Whilst previous 

legislation (Immigration and Nationality Act, Displaced Persons Act) was 

designed to prevent the entry of illegal immigrants, the Boltzmann Act is 

designed to facilitate the removal of Nazi war criminals already resident in 

41
1the United States. They are declared persona non grata and if found within 

the United States they are subject to deportation. 

7.44. In 1979 the responsibility of USINS in this field was ended and a 

special unit, the Office of Special Investigations (CI), was set up in the 

Criminal Division of the Department of Justice. OSI, by virtue of its recent 

track record, is the most advanced of the agencies in the west in the 

investigation of war crines and has specialised legal staff and historical 

researchers. It has negotiated access to witnesses and docunentary evidence 

from the USSR and from other east European States. Soviet witnesses are 

examined by both prosecution and defence counsel in the USSR. 	The • 	114 
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proceedings are videotaped and may be admitted in an American court. No 

Soviet witness has testified in person in an American court. 

7.45. The level of proof required in immigration hearings is "clear, 

convincing and unequivocal evidence which does not leave the issue in doubt". 

This has been held by US courts to be virtually identical to the standard for 

criminal trials, which is "beyond reasonable doubt". In practice the OSI 

attempt to demonstrate the accused 's involvement in war crimes rather than 

simply Showing him to have been a member of an organisation which would have 

made his entry to the United States illegal. 

7.46. No legislation to enable trials of war crimes in the United States 

has been enacted This is said to be because of the difficulties caused by 

Article I, section 9 of the United States Constitution which provides that: 

"no Bill of Attainder or ex post facto Law shall be passed" 

It is considered that a war crimes law would be ex post facto legislation. A 

Bill of Attainder, defined as a "legislative act which inflicts punishment 

without a judicial trial" has been judged not to be applicable to the statute 

requiring deportation, as deportation is not punishment. Similarly the 

Constitutional prohibition against ex post facto law has been held not to 

apply to deportation statutes. 

7.47. Despite its expertise and its comparatively generous funding the 

number of ca Ps brought to a successful conclusion by the OSI in its 10 years 

of operation is small: prbbably less than 30 people have left the USA as a 

result of CI efforts, including same who left voluntarily before proceedings 

were complete. 

Canada 

7.48. After the Second World War Canada enacted the War Crimes Act 1946. 

It applied only to war crimes, defined as violations of the laws and usages 

of war committed during any war in which Canada has been or may be engaged at 

any time after 9 SepteMber 1939, and did not cover crimes against humanity or 

genocide. It provided for trials to be held by military courts. One hundred 

and seventy one crimes against members of the Canadian Armed Forces were 

investigated and in four trials held in Germany between 1946 and 1948 seven 

individuals were found guilty. Canada then ceased prosecutions in Europe. 
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Idttle public attention was given to the matter until the 19705. The case of 

410Rauca, whose extradition was requested by the Federal Republic of Germany, 

and later allegations that war criminals, including Dr Joseph Mengele, had 

"'entered Canada, increased public interest and on 7 February 1985 the Bon 

Jules Deschenes, formerly Chief justice of Quebec, was appointed Cmmmiccionsr 

to inquire into the natter of alleged war criminals in Canada. 

7.49. In his report Judge Deschenes found that no prosecution for Nazi war 

crimes could successfully be launched under the War Crimes Act 1946 as it 

then stood. He considered that as the legislation was designed for military 

trials in time of war it would be inconceivable to use it in tines of peace 

to arrest and bring a Canadian citizen or resident before a military court in 

Canada, forty years after the alleged crime, and to try him for an offence 

committed abroad, on the basis of ad hoc rules of evidence and under threat 

411of the death penalty. Be considered that it would contravene the intent of 
both the Canadian Bill of Rights and the Canadian Charter of Freedoms 

7.50. Noting however, that the Canada Act 1982 contained in section 11(g) 

provisions similar to those in the international conventions on hunan rights 

which all an exception for war crimes to the principle that retrospective 

0 laws Should not be introduced, viz., 
"Any person Charged with an offence has the right ... not to be found 

guilty on account of any act or omission unless, at the time of the 

act or omission, it constituted an offence under Canadian or 

international law or was criminal according to the general principles 

of law recognised by the community of nations" 

Judge Desdhenes recommended, kter alia, changes to the Criminal Code, the 

Citizenship Act and the Extradition Act to allow the prosecution of war 

crimes in Canada and to facilitate the extradition of alleged war drininals 

to other countries. 

7.51. In consequence, Canada enacted such amending legislation in 1987. By 

virtue of that legislation the Canadian Criminal Code now provides 

juriwiiction for war crimes and crimes against humanity, both of which are 

defined in very general terms. A war crime is defined as an act or omission 

that is committed during an international armed conflict, whether or not it 

constitutes a contravention of the law in for at the time and in the plaoe 

111 of its commission, and that, at that time and in that place, constitutes a 
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contravention of the customary international law or conventional • 
international law applicable in international an 	conflicts. A crime 

against humanity means murder, extermination, enslavement, deportation, 

persecution or other inhumane act or nmision that is committed against any 

civilian population or any identifiable group of persons, whether or not it 

constitutes a contravention of the law in for at the time and in the place 

of its commission, and that, at that time and in that place, constitutes a 

contravention of customary international law or conventional international 

law or is criminal according to the general principles of law recognised by 

the community of nations. Acts or nmisions include attempting or conspiring 

to commit, or counselling, aiding or abetting any person in the commission 

of, or being an accessory after the fact in relation to, an act or omission. 

Conventional internaticnal law is defined as any convention, treaty or other 	• 
international agreement that is in for and to which Canada is a party or 

the provisions of whidh Canada has agreed to accept and apply in an armed 

conflict in which it is involved. The Act covers sudh offences committed at 

any time and in any place and, because international customary and 

conventional law has dhanged over time, the Act is unable to provide a 

precise definition of the offences. it will be for the court to decide in 

each rasP what the state of customary or conventional law was at the time the 

alleged offence was committed, and thus whether the alleged act or omission 

was in fact in contravention of international law. 	The Act provides 

jurisdiction over such crimes where the alleged offender is present in 

Canada, and Canada, in conformity with international law, can exercise 

jurisdiction. This again will presumably have to be decided on a cAqia. by 

cAq/4- basis. Prosecutions ray only be brought with the written permission of 
	• 

the Attorney General or his deputy. The Act also amends the Immigration and 

Citizenship Acts to facilitate the deprivation of citizenship and extradition 

of alleged war criminals. As yet no cases have been heard, although 

proceedings have begun in one cage- of prosecution and one of extradition to 

the Netherlands. 

Australia 

7.52. In 1945 Australia enacted the War Crimes Act. This provided for the 

trial before military courts for war crimes committed against any person who 

had been at any time resident in Australia, against British subjects or 

against citizens of any Power allied or Ac-snriated with His Majesty in any 
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*war. A war crime was defined as any violation of the laws and usages of war 

or any of the thirty two offences listed as such violations by the Commission 

411 of Inquiry set up by the Preliminary Paris Peace COnference 1919, (Paragraph 5.9) committed anywhere, during any war. The legislation was applied nainly 

against the Japanese in military ccurts outside Australia. 	After 1950, as 

in Canada, there followed a period of little interest in the question of war 

criminals. It was believed that .there had been a thorough screening of post-

war immigrants and that the chapter of war crimes prosecutians had been 

closed. 

7.53. In April and May 1986 allegations were made, ncst notably on 

Australian Broadcasting Corporation (ABC) radio and television programmes, 

that alleged war criminals were living in Australia. On 25 June 1986 Mr 

411Andrew Menzies QC was appointed by the Australian Government to conduct a 
review concerning the alleged entry of suspected war criminals into 

Australia. In reviewing the legal options open, he, like Judge Deschenes in 

Canada, considered that the use of military courts to try civilians forty 

years after the cessation of hostilities was unthinkable. 

7.54. In response to the Menzies report, the War Crimes Anendrent Act 1989 

was passed, which amends and virtually rewrites the 1945 War Crimes Act. The 

law allows the prosecution in Australia of any person who is now a citizen 

of, or resident in, Australia, no matter what his nationality at the time of 

the alleged offence, for war crimes committed in EUrcpe between 1 Septerher 

1939 and 8 May 1945. First, the Act defines a "serious crime" which may be: 

any one of a number of specified acts or missions (including 

rurder, manslaughter, wounding and rape) which would have been an 

offence in part of Australia if, at the time of its carmission, it 

had been omitted in that part of Australia; or 

deportation of a person to, or internment of a person in, a 

death camp or slave labour camp. 

Attempting or conspiring to rnit, or aiding, abetting, caunselling or 

procuring one of the above crimes is also a "serious crime". The fact that a 

serious crime so defined did not constitute an offence when and where it was 

committed does not prevent it being a serious crime under the terns of the 

40 
 Act. A serious crime beccres a "war crime", and thus prosecutable under the 

Act, if committed in the course of, or in pursuing a policy associated with 

118 

• 

• 

• 



• the conduct of, hostilities in a war or an occupation; or on behalf of a 

power conducting a war or engaged in an occupation. The Acts and omissions 

thereby prosecutable as "war crimes" approximate to violations of the laws 

and customs of war, or war crimes as defined by the NUremberg Charter 

(Paragraph 5.15). Ifider the Australian legislation a serious crime is also a 

"war crime" if it was committed in the course of political, racial or 

religious persecution; or with intent to destroy in Whole or in part a 

national, ethnic, racial or religious group; provided it was committed in the 

territory of a country when the country was involved in a war or when 

territory of the country was subject to occupation. The definition of this 

further class of "war crimes" is similar to the definition of crimes against 

humanity in the NUremberg Charter (Paragraph 5.19). A link is also retained 

between such offences and the waging of war or an occupation, similar to, but 

not exactly the same as, the link between crimes against hunanity and crimes 

against peace at Nuremberg (Paragraph 5.26). It may thus be said that the 

definition of "war crimes" in the Act is such that it largely embraces the 

concepts of war crimes and crimes against hunanity as defined in the 

Nuremberg Cnarter, without using the terns of, or referring to, the Charter 

itself. A prosecution nay only be brought by the Attorney-General or the 

Director of Public Prosecutions. No charges have yet been laid under the new 

legislation. 
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CHAP= Elan' 

MElliDDOLOGY OF THE INQUIRY 

8.1. 	Upon our appointment we received from the Ham Office 
the nanes of 51 

alleged war criminals, 17 fram the Simon Wiesenthal Centre (SWC) in Los 

Angeles and 34 on the Scottikh Television (SW) list (Paragraph 1.1). We 

also received the results of preliminary investigations undertaken by the 

Hone Office to locate the 51 people concerned and the materials supplied in 

support of the allegations, which were few, and not always relevant to the 

allegations. There is no recent British experience of investigation and 

prosecution of war crimes. It was considered necessary to consult those who 

had been active in the field in recent years and a series of preliminary 

neetings was arranged. In addition a number of interested groups were 

invited to neet the verbers of the Inquiry. Visits were also nade to 

archives which it was thought night provide useful docurentary naterial to 

rks the value of their holdings to our work. The archives, and the 

raterial they contain, are described below (Paragraphs 8.36-8.54). A list of 

people and organisations ret by the rerbers and secretariat of the Inquiry is 

attached at Annex A. 

8.2. 	We considered it desirable that the Inquiry Should be as complete as 

rrIcible, and thus a press conferenoe was held and advertisements placed in 

the press so that further allegations night be received. As well as those 

from rembers of the public, allegations were received from a number of other 

sources and details of these are contained in paragraphs 8.14-8.23. Before 

compiling evidence relating to an allegation it was essential to locate the 

subject of it and ascertain that he was still alive and resident in, or a 

citizen of, the United Kingdom (Paragraphs 8.24-8.33). Thereafter a snall 

number of ("Ac.Pc were considered in greater detail and evidence was sought 

both in archives (Paragraphs 8.36-8.54) and from witnesses The cooperation 

of agencies in this country and abroad was essential to locate witnesses and 

to arrange interviews with them (Paragraphs 8.55-8.67). 	Sore of the 

difficulties which we encountered are briefly discussed here (Paragraphs 

8.68-8.74), others are considered in Chapter Nine. 

• 
120 

• 

• 

• 



• 
PRELIKI2WY MEETD4GS 	 • 
8.3. 	One of the early visits was to the Simon Wiesenthal Centre in Los 

Angeles. There, Rabbi Hier, the Centre's Dean, was disarmingly frank. He 

adnitted that the Centre had no evidence to support its allegations. He 

considered that investigation was the function of Governments and their 

agencies, which would have greater access to records and to witnesses, and 

not for an independent organisation such as his own. That Governments had 

begun investigations (similar lists had been supplied to the Canadian and 

Australian Governments) was sufficient justification for the Centre's 

activities. 

8.4. 	The nem:kers of the Inquiry met Mr Bob Ttmlinson, reporter; 211r Paul 
	• 

MUrricane, producer; and Mt David Scott, Ctintroller, News and Current 

Affairs, of Scottish Television plc, who gave details of the provenance of 

the STV list. They were also Able to talk of the visits that they had made 

to the Soviet Union to gather evidence and to interview witnesses 	A 

considerable amount of material that they had collected was made available to 

the Inquiry. 

8.5. 	The American Government is the iL active of the western governments 

in the search for Nazi war criminals and collaborators. In 1979 the Office 

of Special Investigations (CSI) of the United States Department of Justice 

was set up. Prosecution is not permissible under Anerican law and OSI 

therefore brings prooeedings against alleged war criminals in immigration • 
tribunals in order to deprive them of their Anerican citizenship, where 

appropriate, and to deport them. This has been considered in greater detail 

above (Paragraphs 7.43-7.47). Because of the length of tine they have been 

in the field, they were Able to offer the Inquiry considerable advice about 

how investigations Should be approadhed, and the names of useful contacts in 

a number of countries. 

8.6. 	In recent years both Canada and Australia have enacted legislation to 

allow the prosecution of war criminals, Canada in 1987 and Australia in 1989. 

In each country the legislation had been preceded by an inquiry. (Paragraphs 

7.48-7.51 and 7.53-7.54) 
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8.7. 	In Canada a Ccrtraission of Inquiry on War Criminals was headed by the 

i Mon Jules Deschenes, formerly Chief Justice of Quebec-.  This came into being 

pertly because clains had been nade that Joseph Mengele had entered Canada. 

III In total, the Connission exanined 774 cA=Ps In his report Judge Deschenes 

reconnended that legislation be introduced to allow the prosecution in Canada 

of a person now in Canada who oonnitted war crimes or crimes against humanity 

outside Canada even if, at the time of the alleged offence, the person was 

neither a Canadian citizen nor present in Canada. Consequent to the 

legislation special sections of the Royal Canadian Mounted Police (Racp) and 

the Department of Justice were established respectively to investigate and to 

prosecute such crimps.  The rerbers of this Inquiry were able to neet Judge 

Deschenes, M. Wan Roy, head of the Departnent of Justice team, and 

Superintendent Keith Deevy, head of the RCMP unit. 

	

41' 8.8. 	The Australian review was led by Mt A C C Menzies QC, and its 

emphasis was on the entry of suspected war criminals into Australia. Public 

concern had been aroused by an Australian Broadcasting Corporation (ABC) 

radio programme, and a subsequent ABC television prograrne. A dhange in law 

was nade as a conocquence to Mt Menzies' report. An investigating unit, the 

Special Investigations Unit (SIU), was set up, which is headed by a lawyer, 

III Mt Robert Greenwood QC. The SRI has police officers seconded to it, as well 

as administrators and researchers. The SRI is charged with investigating 

allegations of war crimes and preparing a brief. The decision to prosecute 

is then taken by the Federal Director of Public Prosecutions. The Ingairy 

team were able to reet Mt Menzies, Mt Greenwood and representatives of the 

Attorney-General's Department and the Office of the Director of Public 

0 Prosecutions. 

	

8.9. 	A visit was also made to Mr Simon Wiesenthal at his document centre 

in Vienna. Now semi-retired, Mr Wiesenthal is famous for having been, for a 

long period, almost alone in tracing war criminals and encouraging 

Governments to prosecute them. Mt Wiesenthal was able to check the Inquiry's 

names against raterial in his centre, and to provide same material. 

8.10. The Nazis and Nazi Collaborators (Punishment) Law in Israel is drawn 

very wide (Paragraphs 7.32-7.36). Meetings were held with the appropriate 

officials in the Ministry of Justice including those who had been concerned 

with the then recent trial of John Demjanjuk. Colonel Menachem Rlissek, head 
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• 
of the Israel Police war crimes section, said that records of crimes, alleged 

criminals and witnesses were held in his section and that witnesses in Israel 

to specific events could be traced through his office. 
• 

8.11. Meetings were held in London with representatives of the community 

nriations: the Association of Ukrainians in Great Britain, the Baltic 

Council, the Latvian Welfare Fund, the Lithuanian Association in Great 

Britain and the Ukrainian Central Information Service. Whilst they did not 

oppose the appointment of the Inquiry, they expressed the concern felt by 

their comunities that press coverage of the Wiesenthal and SW lists had 

given the impression that all post-war immigrants from Eastern EUrope were 

war criminals. This they rightly resented. Chapter Four details the large 

number of such immigrants, which is in stark contrast to the relatively small 
	• 

number of allegations which have been made and which have in same cases been 

found to be groundless or not worth pursuing (Paragraphs 9.10-9.15). 

8.12. Representatives of the Board of Deputies of British Jews expressed 

their support for the Inquiry's work. 

8.13. Although no prosecution for war crimes have taken place in the United 
	• 

Kingdom, British prosecutors did take part in the Nuremberg trials and in 

other trials in the British zone of occupied Germany. The Inquiry was Able 

to speak to three such prosecutors, Lord Shawcross, then Attorney-General; 

Lord Elwyn-Jones, later Attorney-General and Lord Chancellor; and Colonel 

Professor Gerald Draper. Two American Nuremberg prosecutors, Mt Telford 

Taylor and Mt Benjamin Ferencz were also seen. 
	 • 

FURTHER ALT_DSATIONS 

8.14. It was considered appropriate that the work of the Inquiry be widely 

publicised in order that as many allegations as ilingible within the terms of 

reference be received. TO this end a press conference was held on 8 March 

1988 at which neuters of the public were invited to came forward with 

allegations. This attracted relatively little media coverage and later in 

March an advertisement was placed in the national press, the text of which 

read: 	 • 
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• 
WAR CRIMINALS 

EVIrENCE WANTED 

"It is alleged that sore war criminals responsible for genocide, 

rurder or nslaughter in Gerrany or German occupied territories 

during the Second World War are in the UK. Others with British 

nationality nay be living elsewhere in the world. The names of sone 

suspects have already been sent to the Hare Office. 

The Home Secretary has set up an independent inquiry to investigate 

these serious allegations, to interview people who have information 

to offer and to advise whether there is sufficient evidence to 

justify the prosecution of the alleged offenders. The Inquiry is 

being carried out by Sir Thomas Hetherington, former Director of 

Public Prosecutions in England and Wales, and Mr William Chalmers, 

former Crown Agent in Scotland. 

If you have any information that you think ray be relevant - or if 

you know of anyone in the UK or overseas who you think nay have sudh 

information - pie  AP  contact the Inquiry. 

110 	
PIPAqe write to: 

The Secretary, War Crimes Inquiry, 50 Queen Anne's 

Gate, London SW1H 9AT". 

It was placed or in each of the Tires, the Guardian, the PRily Telegraph, 

the Daily Nail, the Daily Express, the Daily Mirror, the Sun, the Scotsman, 

the Glasgow Herald, the Scottish Daily Express, the Daily Record, the News of 

the World, the Sunday Express, the Jewish Chronicle and the Universe in the 

410 period 25-27 March. It was also carried by Ukrainian Thought, the newsTaper 
of the Association of Ukrainians in Great Britain. 

8.15. Approximately 300 responoco were Obtained from rerbers of the public. 

Many of these contained general discussion of the question of war criminals 

and the Inquiry's terms of reference, or concerned crimes cornitted outside 

the period and places that the Inquiry was required to investigate. Sore of 

the letters with relevant allegations contained insufficient information to 

allow further investigation. Where possible the correspondent was asked for 

further information: this was, of course, not risible with anonymous 

correspondents, whose letters regrettably constituted a significant 
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proportion of the responses we received. In all about 70 allegations fr uc.A 

members of the public were considered in depth. 

8.16. Tbwards the end of 1986 an all-party group of Members of Parliament, 

the All-Party Parliamentary War Crimes Group (APP) had been set up. In 

the mcnths prior to the appointment of the Inquiry the APPWCG had received 

allegations from merbers of the public. The group presented copies of about 

35 such letters to the Inquiry, together with a detailed dr1P,sier pertaining 

to one particular allegation. During the course of the Inquiry further 

allegations from various sources have been passed to the Inquiry by the 

grzuP• 

8.17. In February 1988 the Simon Wiesenthal Centre supplied two more names 

to the Hare Secretary and in June 1988 one more. In June 1988 a list from 

the Public Record Office of thirteen persons whose extradition had been 

requested by the Soviet Union in 1947 was presented to the Inquiry by the 

Centre. 

8.18. The Inquiry also enquired of the Hone Office for records of 

extradition requests for war crimes made since the Second World War. Ten 

names were supplied. The relevant case files, which right have supplied more 

details of the allegations and of the suspects, had unfortunately been 

destroyed. 

8.19. A similar request was made of the Foreign and Corrcrwealth Office. 

Unfortunately the way in which Foreign Office files had been registered prior 

to 1955 precluded identification of suCh files without searching the file 

indexes for all Foreign Office files of the period. It was thought that same 

extradition requests from the Soviet Union might have been refused by the 

Foreign Office without reference to the Home Office on the grounds that no 

extradition treaty existed between the two countries. 

8.20. Research work in the Public Record Office uncovered more extradition 

requests. It is unlikely, however, that all such requests were identified. 

Those found included requests for extradition from the British zone in 

occupied Germany. These have not been pursued except where there was an 

indication that the subject of the request right have core to the United 

Kingdom. 

• 

• 

• 

• 
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8.21. During a prelininary meeting with the Office of Special 

gliInvestigaticrs (XI) of the United States Department of Justice, further 

w information was presented to the Inquiry about seven of the rtes on the 

dik  Simon Wiesenthal Centre and STV lists, as were the nanes of a further seven 
1.1.  suspects. The Inquiry later received further nanes from OSI, together with a 

number of lists of suspects who night be in the United Kingdom. 

8.22. On 9 June 1988 the FklAssy of the Soviet Union in London in a 

diplomatic note to the British Government named 96 persons whom it alleged to 

be war criminals who had fled to the United Kingdom. Sore of these names had 

featured on the Scottish Television list. In ncst cases no details were 

given of the allegations or of the supporting evidence. These were supplied 

only after it had been verified that the person coreameduas still alive and 

had been traced in the United Kingdom. With the list 15 dossiers were 

41
0tazpplied, some relevant to those an the list and others to those on the 

Wiesenthal and Sly lists. 

8.23. Altogether the Inquiry considered 301 cases This does not include 

those cases where the information provided was insufficient to allow 

investigation (Paragraph 8.15) or those where the allegation patently fell 

• outside the Inquiry's terns of reference. It does include rases where it only became clear after investigation that rAsPs were outside the terms of 

reference. Sore names were received from more than one source. 

'TRACING SUSPECTS 

8.24. The Inquiry's terms of reference require it to consider: 

"allegations [concerning] persons who are now British citizens or 

resident in the United Kingdom" 

and to consider: 

"whether the law of the United Kingdom thould be amended to rake it 

possible to prosecute for war crimes [such persons]". 

8.25. It was apparent, therefore, that the first stage in the investigation 

of a rAse thould be to ascertain whether the subject of the allegation was 

alive and in the United Kingdom. Or a suspect had been traced it became 

worthwhile to look for evidence to support the allegation that had been made 

0 
against him. 	
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8.26. Mcst of those named came fram Eastern Europe: from the territory now 

corprising the Ukraine, Byelorussia and the Baltic RepUblics. Ukrainian and 

Byelorussian are written in the Cyrillic alphabet. Many other suspects, even 

if they were from regions that did not normally use the Cyrillic script, had 

had their names transliterated at same stage into Cyrillic. In many cAqAs 

the Inquiry received names whidh had been transliterated into Englith 	 fi- 

the Cyrillic script. These were, however, not necessarily the names under 

which the suspects were living in this country. An immigration officer 

concerned with the civilianisation of Ukrainian prisoners of war commented, 

in a Home Office file in 1948: 
"It is prlq-sible that different versions of the spelling of names nay 

ncrair. The Ukrainians use a form of the Cyrillic alphabet, so that 

translations must be phonetic. When the Germans enlisted these men 

their names were translated into Latin characters by Germans or by 

Ukrainians acquainted with Polith: this version of the names was 

entered on their German military identity documents and was copied by 

our military authorities when our P.O.W. records and identity 

documents were made out, so that the outlandish names now given are 

the result of translations from the Cyrillic into a mixture of German 

and Polith spelling conventions - with the results one would expect. 

Same of the Cyrillic characters are quite untranslatable into Englith 

saunds, but it would be prigible to produce forms of the names much 

more comprehensible in this country; however, since the men have been 

known under these weird Germanic versions for four or five years and 

many of them have become familiar with their names in this form, it 

was decided that it would be less confusing to retain them as they 

appeared in the military records, and this was done except where the 

ren declared them definitely phonetically incorrect. With the names 

of places the Polith form has been used wherever known, this being 

the version appearing in most of our modern atlases; where the Polish 

form was not known it was necessary to use an interpreter's or 

phonetic rendering." 

The same applied to Byelorussian names. There is evidence to thaw that even 

Baltic names, written in the Roman script, were also given a Germanic or 

Polish form. The allegations in such castms, if derived from sources in the 

Soviet Union, may have been transliterated into Cyrillic script, and then 

• 
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Am back again. In addition, the conventions of transliteration into English, 

ilrGerman and Polish have varied over the years. 

411 8.27. As a conseqpence, the Inquiry has frequently been searching for a 

person by an anglicised transliteration of his name, when in fact he has been 

living here under a German or Polish version of his name, or a mixture of 

both. Officials, unfortunately, have a tendency to simplify foreign names 

which are difficult to pronounce, or write, in their (the officials') own 

language. As a consequence the number of possible spellings is vast. 

8.28. The assistance of a linguist was sought to consider those cases in 

which no trace of the suspect could be found even after intensive searches. 

Be supplied a number of variants of each name (as many as twenty for each 

"'suspect) in Russian, Polish, German and Englith transliterations. These 

variants were all searched and a number of useful 'Pals emerged. COntrary to 

pcpular belief we found little evidence that suspects had deliberately 

changed their names in order to conceal their identity: such difficulties as 

were encountered were due to the problem of finding the spelling of the rare 

under which a suspect was living in this country. Sore suspects (46) remain 

untraced and it may be that they came, and have lived, here under assured 

411 names, although further research is necessary before it can be definitely 
established that there is no trace of them in this country under any of the 

pr1P-cible versions of their name. It is equally possible, however, that they 

never care to this country or that they stayed such a short tine that there 

is no trace of them in Britith records. 

41
08.29. The above discussion of transliteration may seem unduly lengthy. It 

has to be said, however, that overcoming these difficulties was vital in 

identifying and locating suspects. Our use of the linguist's expertise was 

belated, and we have been wary of circulating all poscible variants to all 

the agencies who have assisted us simply because of the vast nurber of 

searches involved. We consider that further searches for the relatively few 

persons who remain untraced may well identify and locate many of them. 

8.30. In general, the first records searched were those of the Immigration 

and Nationality Department (IND) of the Flame Office. All immigrants fror 

Europe were interviewed in the period 1950 to 1952 under the Operation Post 

111 scheme (Paragraph 4.38). For the majority of those against whom allegations 
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have been rade an Operation Post Report (Ow) is held centrally by IND. only 

those who had already left for other countries before 1950, or who first 

arrived in the United Kingdom after 1952 wculd not have been interviewed. If 

a file was created one cppy of the OPR was placed an the file. If, as 

regrettably has happened in a number of caqP.s, the file was later destroyed, 

the OPR was returned to the central holding. Locating an immigration record 

was vital: nct only did it give details which could be compared with those in 

the allegation, it also gave the form of the name under which the suspect was 

known in this country. Although same later sirplified or anglicised their 

names, and a few changed their names, most other records contained both the 

original and the changed form of the name The original form, from IND 

records, thus enabled the suspects to be located in other records as well. 

Because the Os have proved to be such a valuable investigative tool, we 

wculd suggest that they be not destroyed in the foreseeable future. 

8.31. IND has a policy of keeping nationality files of all pecple 

naturalised after 1948. 	Where a suspect had been naturalised a great ciAA1  

of information could be obtained from the nationality file, particularly from 

the police report of the interview in which a candidate for naturalisation is 

required to give details of his birth and family and of his personal history. 

We wculd suggest that nationality files which are likely to be relevant to 

this type of investigation be retained for at least another ten years. By 

contrast, immigration files are not held for such long periods, and in same 

of the cases in which we were interested the immigration files had already 

been destroyed. 	During the course of the Inquiry destruction of the 

immigration files of people of prw-cibly relevant ages and nationalities 

ceased. Again we suggest that the IND might wish to review its policy in 

this area. 

8.32. The Inquiry employed a team of five investigators, all retired police 

officers, whose primary task was to locate the suspects. This they did by 

interviewing those members of the public who had made allegations, by 

liaising with police forces throughout the country and by searching the 

various records that were made available to them, often using as a basis for 

their work the information supplied by IND. 

• 
• 
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8.33. Although sane persons against wham allegations have been rade remain 

411untraced, the nurber outstanding (46) is small when compared to the total 

40 
number of cases considered. 

EVILIENCE 

8.34. It was thought appropriate to proceed on two fronts. Given the 

requirenent to 

"consider, in the light of the likely probative value in court 

proceedings in the UK of the relevant docunertary material and of the 

evidence of potential witnesses, whether the law of the United 

Fingdam Should be anended in order to rake it possible to prosecute 

for war crimes persons who are now British citizens or resident in 

the United Kingdom," 

it was necessary to investigate some cases in detail to determine whether 

there was a realistic prospect of a conviction on the evidence available. 

Nonetheless it was not necessary to investigate fully all the cases to answer 

this question, nor indeed would it have been inngible in the time available 

to us. As ncre than 40 years have elapsed since the alleged crimes were 

committed, both eye witness testimony and documentary evidence have proved 

difficult to obtain. It 	was decided therefore to concentrate on the 

serious rAq....s where evidence appeared relatively easy to Obtain It ray yet 

prove that these are not the mist heinous of the allegations, but some 

selection was necessary in order that our report be completed in a reasonable 

time. 	To hasten the production of our report, we each separately 

investigated a nunber of such rAgPs • 
8.35. At the same tine it was attempted to consider all the rages on a ncre 

superficial level. It was hoped that each suspect could be traced and that 

the value of each allegation weighed. Many cases have thus been eliminated 

from further consideration because the sUbject of the allegation is neither 

resident in the United Kingdom nor a British citizen, or is no longer alive. 

Other allegations have proved to fall outwith the terns of reference, to be 

campletely unsubstantiated or to be grounded on personal animosity rather 

than on fact. Many other rAggs require further investigation (ParagraPhs 

9.10-9.15). 

• 
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Archival material 

8.36. There is a large number of sources fram which dccumentary evidence 

nay be gathered. Same of these have been used extensively, others, because 

the number of cases considered in detail has been small, have remained 

largely untapped. The various archives are considered in the following 

paragraphs (8.37-8.54). The Inquiry has attempted to search for all the 

subjects of allegations made to it but the large nunber of cases and the 

limited time available has precluded detailed searches being made in every 

archive with respect to every rAta Should the law be changed to permit 

prosecution, the prosecuting authorities would presumably wish to undertake a 

more thorough search in each of these archives on a rAAJt. by caq-P basis. 

A/though the following paragraphs summarise the likelihood of success, 

nuggets of information have been found where least expected 

8.37. There are three major archives in Berlin: the Berlin Document Centre 

(BCC), the Wehrmachtauskunftstelle (QSt) and the Yrankenbuchlager. All the 

names received by July 1988 were searched for in all three archives by 

Mt Dixon of the Foreign and Commonwealth Office Research DPpartment. Nanes 

received after that date, together with corrected versions of earlier names 

and the dates of birth that had subsequently been discovered, were rechecked 

with the archives in March 1989. 

8.38. The Berlin Document Centre contains captured German records and is 

administered by the Gavernnent of the United States of America an behalf of 

the allies. It contains Nazi party menbeiship records including application 

forms, copy nembership cards and photographs. Service records of SS officers 

are also held, same of which are very detailed. The records seem to be more 

ccrprehensive for Germans than for non-Germans, which is unfortunate since 

the Inquiry's interest lies :more with the latter. For example, of the 124 

Ukrainian officers of the SS Galicia Division whose extradition was requested 

by the Soviet Union in 1947 only 12 were found to have a record in the 

Centre. 	The lack of records may be because few non-Germans were active 

party menbers, or since the Waffen SS units of non-Germans were formed late 

in the war, it may be that the records did not have time to reach Berlin 

before the end of the war. It is also png-cible that Berlin had less interest 

in non-Aryan officers. Same traces which were of interest to the Inquiry 

were found and although few, they contain more detailed information about the 
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individual than is available elsewhere. A canp.rte..rised nominal list is 

• available. 
8.39. Literally translated Wehrmachtsauskunftstelle mans Ainy Information 

Centre. Situated in a large warehouse complex, it contains several different 

collections of Arry records. The sections which proved roost useful have been 

the prisoner of war records maintained by the Allies. The British records in 

one section were open to the Inquiry to conduct its own searches and it is 

here that ncst good traces have been found, since the majority of iamigrants 

to Britain were either held as prisoners of war by the British or came as 

EVW's from the British zone. The holdings of particular interest include a 

section of non-Germans, as well as records of those nen taken prisoner in the 

Ai  Mediterranean area (Italy and France) and also those nen released from 

411' prisoner of war status by the British authorities in Gernany. There are also 

extensive records of German prisoners of war which generally only proved 

fruitful for German cases. With accurate nanes and dates of birth fluul 

British sources, the chances are good of finding a trace in VASt, which is 

useful to confirm the known information and provide some knowledge of the 

man's war record, although the information on the cards is limited and mainly 

concerns time spent as a prisoner of war. Those nn transferred to the 

Polish for 	are indicated as such. Mbst Ukrainians were found in the 

Mediterranean theatre collection, while many Belts were released from pow 

status in Gernany. Searches were also nade in the Anerican and French POW 

sections by the archivists, although far fewer traces have been made. Other 

sections include details of rembers of the Wehrmacht who died in the war and 

0 more personnel records of the German Army. However, so far 
access has not 

been gained to these sources. It has been argued that they wild prdbably 

not provide much information, as only a all amount of the records for non-

German forces is reputed to have survived. 

8.40. The Krankenbuchlager contains army redical records. 	The most 

important information for searches in the nedical records is an accurate date 

of birth, as these records are organised by date of birth rather than name. 

The information is useful as it gives the units in which people served and 

any time spent in hospital away from the 1n 	t. 	In the absence of 

comprehensive records of war service in the German Army, this provides the 

411 	opportunity of reoonstructing the service history of some men on the his of 
western archival sources. If a serviceman was not hospitalised at sane stage • 	132 



in his career he will not have a record in this archive. The information 

provided by all of these personal archives can only give information on the 

unit in which a man served to help in the process of identification, 

providing supporting evidence to the 	in allegations, or alternatively 

indicating that the Inquiry's trace is incorrect. 

• 

8.41. The Institute for Contemporary History in MUniCh ntaint 

considerable material from the Alexandria collection of captured German 

documents in Wathington. In addition copy records from the central war 

crimes judicial archive in Ludwigtburg have been asseMbled in HUnich. MUCh 

of the material has been carefully indexed, although the sUbject index is not 

in fact comprehensive. Another advantage is that the Institute has an 

excellent reference library on the same site as its archival holdings. It is 

a good point from which to gain an overview of the material available, 

although the documents are mostly on microfilm, as the originals are in the 

archives at Koblenz and Freiburg. The Alexandria catalogue of some 80 

volumes provides the best guide to the microfilms available in Wathington and 

the MUnich copy indicates which are available for consultation there with 

their own reference numbers. (A copy of the catalogue is available for 

consultation in London at the Institute for Historical Research). It is 

pnccible that there is other material in Freiburg and Koblenz which has not 

been microfilmed by the Americans. An important series of documents are the 

situation reports from the occupied Eastern territories prepared by the 

Security Police, which are all available in HUnich. These provide a general 

picture of the date, place and scale of mcst of the TNAS shootings early in 

the war, but no further details other than the unit responsible. The reports 

also give an impression of the political situation. Another large collection 

now held in Freiburg, but also available at NUniCh, are the reports of the 

military rear area commanders. A rap of the command numbers is Pcsential to 

locate fram where the reports emanate, as the catalogue only cites the 

numbers and date on each file. After examining several rolls, it rust be 

said that only a general view of the partisan war and occupation policies can 

be gained from these documents, although there is a small chance that sore 

personal details may crop up. For instance in 1941 the names of the lncAl  

mayors and same police Chiefs are mentioned when they are first appointed. 

The reports also take standard form so it is to be expected that similar 

information is available for the whole front, if the records are still 

intact. 

• 
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Amk8.42. The Federal Gernan central records office for war crimes trials 

11,(Zentrale Stelle der Landesjustirvervaltungen) in Ludwigsburg is a useful 

O
source of material. War crimes cases are prosecuted in the separate states 

of the Federal German Republic and Ludwigsburg contains same record of all of 

them. Prosecuted cases of relevance to the Inquiry's investigations could be 

found using the indexes at Ludwigsburg, which cover nanes, places and units. 

For full investigation of a relevant case it is then necessary to consult the 

trial records in the prosecutors office of the appropriate state. For 

example the Inquiry was able to use trial records in Hamburg to locate 

witnesses for one case living in different parts of the world. 

8.43. In the Bundesarchiv, Foblenz, are stored the civil records referring 

to administration in the Eastern territories, such as those returned from 

deaShington concerning the RSHA (Reichsicherhauptsamt). Some records of 
non-

military units such as police units may be found here, as may carrunications 

between the military and the civil authorities. 

8.44. Other archives were visited but not used in our investigations. They 

may however prove useful in investigating future cAtD.s. These include 

German Military Archive (,,Iilitararch.i.v) in Freiburg, the Yad VaShem archives 

III in Jerusalem and the archives of the German Foreign Office in Bonn. 

8.45. The military archive of the Federal RepUblic of Germany in Freiburg 

holds material returned from Washington concerned with the German Army and 

material returned from other sources since the war. It is also the site of 

the Republic's research office for military history. This Should be the 

0 first place to make inquiries about military events, especially when more 
details are required about the history of a particular unit. The archival 

records consist mainly of war diaries from units of Division size and above, 

as many records were lost or destroyed in the war. It is thought however, 

that as the material is limited to the German Army it thus may not contain 

details of foreign units subordinated to the Germans (although these may be 

mentioned in the reports) or of non-Army units such as the SS. The 

ZentralnaChweisstelle des Bundesardhivs in Aadhen-YOrnelimunster contains a 

great part of the persona/ documents from the Army personnel office. All 

three services are represented with service records and records of the award 

of decorations. Further service records can be found at WASt in Berlin, 

III including registration numbers. 
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8.46. The Yad VaShem archives in Jerusalem hold materials relating to the 

Holocaust. Many of the materials do not contain the names of specific war 

criminals, but do have de1-^i1c of place names and of army formations. In 

addition there are numerous "memorials" written by survivors who were 

unlikely to have known the names of the individuals concerned in criminal 

activities. Some of the survivors are still alive and, if a useful memorial 

is found, it is sometimes possible to trace and interview the author. 

Although the archive contains nany documents copied fram other sources, these 

are not completely catalogued, and it may therefore be better to use the 

documents in the source arthive, if they have been catalogued there. 

8.47. During the war the German occupied territories in the East fell 

partly under the control of the German Foreign Office. Records there may 

thus be of assistance in particular cases, although in general the material 

held is of too high a level. Although it may give an overr11 picture of the 

situation in the occupied territories, it contains little detail of smaller 

units or of individuals. 

8.48. A great rukAl  of information is held by Government departments in this 

country, and we have found this of great help. The Foreign and Commonwealth 

Office holds those records of the Control Commission, Germany, that were 

brought back to this country, and the Ministry of Defence the files of the 

Polish Resettlement Corps. Information fram the files of the Ministry of 

Labour and National Service, now held by the Department of Employment, was 

useful in r=carching the European Volunteer Worker scheme. 	Those 

departments, together with the Cabinet Office, the Home Office and the Public 

Record Office, hold materials relevant to the policy decisions in this field, 

and the effects of those decisions. Access to suCh records has been 

particularly helpful since many of those involved in the decisions are now 

dead. We also received the assistance of a nuMber of other Govern:rent 

departments. 

8.49. Other archives of pnsible interest, whiCh were not visited by the 

Inquiry, are in Potsdam and Vienna. The central archive in Potsdam is said 

to contain same military records returned from the Soviet Union as well as 

the rain police records for the Third ReiCh, whiCh would be immensely useful 

if they were well-ordered and intact. The question of access is of course 

more difficult, as few Western researchers have been granted acs to 
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material of any sensitivity. Nevertheless, the East German Governnent is 

411=Tritted to the punishment of war criminals and it would be worth making an 
approach in view of the much improved state of co-operation with the Soviet 

Union. According to the guide to the Freiburg archives there are some 

military records of the Waffen SS intact in Czechoslovakia. 7he Kriegsarchiv 

in Vienna possesses an excellent library as well as some archival material 

relating to military operations in Eastern EUrope during the Second World 

War. 

8.50. It was not possible to visit Soviet archives. Such material as was 

obtained was requested on the Inquiry's behalf by representatives of the 

Office of the Procurator General of the USSR, Moscow. Representatives of the 

Australian, Canadian and United States Governments, together with the 

Secretary of the Inquiry, discussed arc to Soviet archives at a meeting in 

eWashington in February 1989 with officials of the Office of the Procurator-

General. The latter indicated that they would consider wbet'ler it would be 

more appropriate for Western agencies to be given direct access. In this 

context it should be noted that the US Holocaust Manorial Council has 

concluded an agreenent with the Main Archival Administration of the USSR 

Council of Ministers to cooperate in the area of exchange of archival 

0 records. 
8.51. It has been made clear to us that docunents from Soviet archives 

would be available to the British courts so that their authenticity could be 

tested by experts. Judging by practice in other countries, this night be 

done by the &current being produced in court by a representative of the 

ahSoviet Fmhagy or by allowing experts access to the documents in the Embassy. 

/Win 1987 the Federal Minister of Justice of the Federal Republic of Gerrany, 

Herr Hans Engelhard commented that: 

"There is no known rAAP [in West Germany) in which judicial 

authorities or experts have ever cast doubt on the copies of any 

captured German document conveyed by Soviet offices". 

The view of the OSI concurs with this. Neal Sher, the present Director, 

considers that the Soviet Union has so many captured original docunents that 

it has no need to attenpt to manufacture them. He believes that the Soviet 

authorities recognise that war crimes proceedings would end in the west if 

even a single docunent emanating from the Soviet Union were Shown to be 

forged. 
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8.52. The Main Cormission for the Investigation of Hitlerite Crimes in 

Poland and Institute for National Memory in Warsaw is believed to have 

considerable archive collections. 	In addition it has access to other 

collections, including dhurdh, military and old comrades AgArr-iation records. 

8.53. Archive raterial was also available indirectly. Other agencies; 

notably the OSI, were Able to supply copies of archive material that they had 

used in investigations, and also copies of depositions taken in the USA and 

Abroad. This was rade easier by the decision of the representatives of the 

Soviet Governnent at the neeting rentioned above (Paragraph 8.50) to allow 

the agencies of the four Englikh speaking Governments (United Kingdom, USA, 

Canada, Australia) to Share with one another information from the Soviet 

Union without specific prior permission. 

8.54. After the Second World War the International Tracing Service (ITS) 

was formed under the auspices of the International Committee of the Red Cross 

(ICRC). Its purpose was to allow the rany rillions of displaced persons in 

Europe to trace those relatives with wham they had lost touch. The Simon 

Wiesenthal Centre used an unofficial copy of ITS records held in the Yad 

Vathen archives in Israel to locate persons having the same nanes as alleged 

war criminals. Their letter to the Prime Minister (Paragraph 1.1) was partly 

based on the prnsible traces they thereby found. It had been hoped that we 

would be able to use the ITS records in order to further our investigations 

but this was denied in October 1988 and again in February 1989. In 

April 1989 the IC reconsidered the ratter and concluded that the 

constitution of the ITS permitted access by the British Government, and her 

by the Inquiry. This was, unfortunately, ccurunicated to us too late to 

all 	us to take advantage of such access. 	It nay prove a useful 

investigative tool in locating those who are, as yet, untraced 

Investigaticns• Cocce.ratian with other agercies. 

8.55. The Office of Special Investigations (CSI) of the United States 

Department of justice was the first in the field of investigating war crimes 

in the west in recent years. (Paragraphs 7.44-7.47 above). The °SI has 

considerable expertise in this field and the Inquiry, like the Canadian and 

Australian agencies before them, have been able to benefit from OSI's 
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expertise, records, depositions and contacts. In two cases the WI was 
able 

410to supply a considerable amount of information of value to the Inquiry 

410 8.56. Both Canada and Australia have recently changed their laws to allow 
prosecution of war criminals (Paragraphs 7.48-7.51 and 7.53-7.54) and it has 

also been possible to exohange inforration with the Special Investigations 

Unit (SW) in Sydney, and the Royal Canadian Mounted Police (14121P) and the 

Crimes against HUranity and War Crimes Section of the Departnent of Justice 

in Ottawa. The CSI, SW and RCMP have all been able to assist the Inquiry in 

tracing suspects who used the United Fingdam as a staging poet before 

travelling on to the United States, Australia or Canada. 

8.57. Mt of the alleged crimes reported to, and falling within the terns 

•
of reference of, the Inquiry were committed on what is now the territory of 

the Soviet Union. As the Gerrans retreated the USSR captured vast nunbers of 

German docunents, now held in the archives of the various Soviet repOblics, 

from which some useful information was Obtained, albeit wdthout direct arrloc 

(Paragraph 8.50). 

• 8.58. In addition rany witnesses remain on Soviet soil. 	Some were therselves collaborators or war criminals who have been imprisoned for their 

part in the acts that the Inquiry has investigated; others were bystanders, 

often therselves lucky to have escaped destruction. 

8.59. Although rany of the r,A.q that have been investigated involved the 

killing of Jews, not all did. In the Ukraine and in Byelorussia the Gernans 

0 and their hirelings destroyed whole villages, exterrdnating all the villagers 
whom they could find. The Soviet Union is said to have lost 20 million 

people during the war: one Byelorussian in four was exterminated There are 

few families which suffered no losses during that period. As a consequence 

the atrocities comnitted under the Nazis, and the punishnent of those 

responsible for them are still living issues in the Soviet Union today The 

Soviet Union has continued to prosecute those found on its territory and is 

keen that its former allies should do so too. 

8.60. We were afforded the utmost cooperation by those representatives of 

the Office of the Procurator-Generaa of the USSR and of the Procuracies of 

111 	the Soviet Republics that we met. Apart from visits to Moscow, we 
visited 
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the Republics of the Ukraine, Byelorussia, Lithuania and Latvia and in each 
	• 

interviewed witnesses and visited the sites of the atrocities. Apart from 

producing its own witnesses and documents, Soviet officials were diligent in 

trying to locate potential witnesses in the Soviet Union whose names had been 

given to us by survivors and others in other countries. 

8.61. As the cases we investigated in the Soviet Union are cases in which 

the Soviet authorities have thenselves opened files, and which are 

theoretically prosecutable there, they were able to carpel witnesses to 

appear before us in semi-judicial proceedings. These were formally opened by 

a Soviet procurator, who sametimes examined the witness himself. Thereafter 

we were given complete freedom to examine the witnesses ourselves. It was 

our impression that the witnesses we examined had not been coached: they 

told their stories in their own way and from their own points of view. As in 

any investigation, same appeared mare reliable than others. Soviet witnesses 

have played an important part in denaturalisation and deportation proceedings 

in the United States Translators were provided by the Soviet authorities, 

but we travelled with a Russian speaker who considered that the translations 

were accurate. In Lithuania witnesses those to speak in Lithuanian, which 

was then translated into EngliSh. In Latvia the official language was 

Russian and since witnesses preferred to speak Latvian, it was necessary for 

a dauble translation to take place into Russian and into EngliSh. We 

understand that Latvian has since become an official language so that 

translation into Russian is na longer necessary. 	In the Ukraine and 

Byelorussia witnesses Chase to speak Russian, but same in fact also 

interspersed Ukrainian, Byelorussian and Polish words in their testimony. 

8.62. The Soviet authorities appeared to have insufficient resources to 

cope with the renewed interest in war criminals in the West. Besides 

ourselves, there was a continuing interest from the American CSI, and the new 

units in Canada and Australia were both actively seeking witnesses and 

materials concerned alleged war criminals located in their countries. Each 

country is now pressing to complete rAqia-s as quickly as poscible before 

witnesses and suspects become unfit or die. As a result, we were not always 

Able to travel to the Soviet Union when we wished, nor did we receive 

promised materials as quickly as we night have liked. 

• 
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AI'  8.63. The Simon Wiesenthal Centre also produced a long list of potential 

I.' witnesses in me case. • 8.64. As well as the Soviet Union the Inquiry also interviewed udtnesses in 

Israel, the United States, Canada and Poland. Their names had been suggested 

by the Simon Wiesenthal Centre, the OSI, the RCMP and the Israel Police. 

This last made preliminary contact with a large number of witnesses on our 

behalf to ensure that what they had to say was relevant to the Inquiry's 

investigations. Most of these witnesses were Jewish survivors. 	use of 

the sickening efficiency of the mass killings we found few Jewish 

eyewitnesses of the actual crimes: those who had witnessed the atrocities 

were usually themselves killed. Many, however, were able to help with 

ciroxarstantial and hearsay evidence, and same were Able to identify suspects 

0 from photographs. 

8.65. We have videotaped interviews with witnesses, except in those few 

C.-ASPS  where the witness has asked not to be videotaped. We consider that the 

videotapes will be helpful to those who may pursue these cases further, as 

they Show the demeanour of the witness and give an indication of his state of 

•

health as well as containing a record of the evidence collected They also 

show the cir=rstances in which the interview took place and demonstrate that 

witnesses were not intimidated. They also allow the translations of the 

Soviet interpreters to be checked. A summary of the evidence has been 

prepared by the Secretary to the Inquiry or his assistant from 

contanix)raneous notes and audiotape recordings. Where interviews took place 

in the Soviet Union (Paragraph 8.60), an official record of the proceedings, 

410 or protocol, was produced, and these have also been translated Interviews 
in Israel were conducted in the presence of a member of the Israel Police, 

who acted as a translator but otherwise took no part in the proceedings. 

8.66. Once cases had been selected for detailed investigation, the 

cooperation of the World Jewish Congress was sought in tracing survivor 

witnesses from specific places. An advertisement was placed in the Jewish 

Chronicle and an annour)ceTrent carried in Ukrainian Thought, the journal of 

the Association of Ukrainians in Great Britain, in order to locate witness  

in the United Kingdom. 

• 140 



8.67. From same areas Jewish survivor groups exist in the West. Lists of 

their nerbers and those who attend their remorial days can also be a source 

of potential witnesses 

Difficulties 

8.68. The investigation of crimes well over forty years after the event is 

fraught with difficulty. The problems encountered in simply tracing the 

accused have been noted above (Paragraphs 8.24-8.33), and while we recommend 

that certain cases be further investigated, it rust be said that it is only 

with such further investigation that the correctness of the identification 

that we have made will be ascertained. 

8.69. The greatest difficulty we encvantered was simply the age of the 

suspects and of the witnesses. Many of the cases presented by the Soviet 

Union are based on the work of the EXtraordinary Commission set up after the 

Second World War (Paragraph 7.10). Statements were taken from witnesses at 

that time, and at the time of subsequent prosecutions in the following thirty 

years. Inevitably nany of those who made statements are now dead. In 

addition, in each of the cAsPs that we investigated in depth same of the 

witnesses identified from recent depositions taken in other proceedings had 

either died or become too ill to see U.S. Others could be seen, but could not 

travel and we were forced to visit their hare towns or villages to see them. 

8.70. It has been our practice not to approaCh a person against wham an 

allegation has been made until details of the evidence have become available. 

We have, however, attempted to ascertain that the suspect appears reasonably 

fit before commencing a detailed investigation and in same rap.s we recommend 

that no further action be taken as the advanced years or poor state of health 

of the suspect make it extremely unlikely that he could ever be brought to 

trial. In one (-Am/.  over forty witnesses were interviewed, in the Ukraine, 
Canada, the United States and Poland. On the evidence available it appeared 

that there would be a realistic prospect of conviction for nurder were the 

jurisdiction of the BritiSh courts to be extended. The person concerned has 

subsequently died. 

• 
141 
	 • 

• • 

• 

• 

• 



4118.71. An 
example of the dangers of assuning that a trace is the correct one 

without thorough investigation concerns one of the 17 nanes featured on the 

410 original list supplied by the Simon Wiesenthal Centre. The nane given was a 

surname and a initial. The allegation was that the person naned had served 

with the 15th Latvian SS Division and a cold war Soviet pUblicatian entitled 

"Daugavas Vanagi: who are they?" was cited as evidence. An extract from 

that publication reads: 

"Let [name] take the stand, for instance. Be used to be a Latvian 

storntropper (SS) of the 15th Division, and now is Chairman of the 

Latvian Welfare Fund, "Daugavas V'anagi" in Great Britain". 

This is the sum total of the allegation. The person who was Chairman of the 

Latvian Welfare Fund is a retired dentist. Despite a court injunction 

preventing pUblication of his name, newspapers have continued to refer to a 

dentist from Latvia as an alleged war criminal. Further details of the 

allegation were first supplied to the Inquiry by enployees of Thanes 

Television, who visited Latvia. 	The original documents and witness 

statenents supplied refer to a person of the same surname and initial, but 

with a different forenane, who, as far as we can ascertain, never came to the 

United Kingdom. Our investigations lead us to believe that the trace in this 

410 
country studied dentistry until 1943 and then served in the equivalent of the 

Airy Medical Corps as a dentist, with the rank of Assistant Medical Officer  
until captured in May 1945. This is plainly a mAqA. of mistaken identity. 

8.72. It will be noted that the accusation nentioned above is limited to 

the allegation that he was an SS stormtrocper. This has not prevented one 

British newspaper claiming that the "wealthy dentist" who is on the "list of 

III suspected Nazi war criminals" is "accused of performing horrifying operations 

on Jewish death-carp victins". We have seen no such allegation, except in 

the newspaper concerned, nor any evidence that supports it. 

8.73. Where we consider that an allegation falls outside the Inquiry's 

terrs of reference, or where the person concerned has died, we have not 

atterpted to evaluate it, since that would not serve to answer the questions 

asked of us. 	It is therefore ilrlsible that other allegatians which have 

received publicity are also based on rdstaken identity or on false 

information: one other has been withdrawn by the Simon Wiesenthal Centre. 

It is, in any caqP, difficult to prove a negative, and it is unfortunate that 

unsuhstantiated allegations have received so much publicity. • 	142 



8.74. Our terms of reference did not allow us to consiciPr all the 

allegations made to us. Same, sudh as those which merely alleged service in 	111 
the German forces, could not be regarded as war crimes. Others, sudh as the 

deportation of people for labour or other purloccoc, are violations of the 	II! 
laws and customs of war, and are war crimes as defined by the Nureniberg 

Charter (Paragraph 5.15). If such .acts were committed against a particular 

ethnic group they rdght amount to genocide and fall within our purview. If 

they were committed against people without regard to their national or racial 

origin they did not fall within our tents of reference. 
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411 	
CHAPTER NINE 

FINDINGS, CONCIDSICKS AND RECCMMENDATIONS 

	

9.1. 	This chapter briefly reviews the contents of the earlier chapters of 

this report and then summarises the results of our investigations into the 

individual cases. There then follows a riimramcian of the possible ccurocs of 

action and a summary of our recommendations. 

REVI:13.7 

	

9.2. 	The vast najority of the allegations we have received concern people 

from the Baltic countries, Byelorussia and the Ukraine. During the Second 

4IkOrld War a nunber of people from those countries fought for the Gernans. 
Like rany people taken from those same countries for slave labour, rany of 

them remained in the western zones of occupied Europe after the war. Some of 

these were brought to the United Kingdom as EUrcpean liolunteoor  Workers. 

Members of the Polish Axned Forces, same of wham had previously fought for 

the Axis, were also brought to this country, or remained here, after the war. 

0 Some Gernan and Italian prisoners of war were allowed to remain here after the war and other surrendered eneny personnel were brought here when it 

seened likely that otherwise they would have to be forcibly sent to the 

Soviet Union where their fate was uncertain. There are nany routes, 

therefore, by which people who fought for or supported the Axis during the 

war ray have reached this country. Many of those would nominally have been 

of the SS, having belonged to the Waffen SS which, by and large, was 

purely a fighting force. Many of the peoples of the Eastern territories were 

recruited to the Waffen SS rather than the Wehrnacht and, as yet, we have 

received no substantiated allegations concerning the behaviour of rerbers of 

the Waffen SS whilst they were nerbers of the Waffen SS. Sore of those who 

joined the Waffen SS were conscripts, others were volunteers It appears 

that nany had previously volunteered to join auxiliary police or militia 

units in the occupied territories under German control, or had Chosen to join 

such units rather than be sent to Germany for forced labour. When the 

Germans retreated their collaborators were transformed from police and 

militia into nenbers of the Waffen SS. The allegations rade largely refer to 

the time when they were in the auxiliary units before they joined, if they 

did join, the Waffen SS. • 	144 



9.3. 	Before coming to this country EUropean Valuntepr Workers were 

required to fill in a questionnaire, were screened against lists of wanted 

war criminals and were interviewed. Prisoners of war and surrendered enemy 

personnel appear to have been screened in a similar way, but after arrival 

here. Venters of the Polish Armed For 	who had fought on the Allied side 

thrcughout the war required no screening and those Who had previously fought-

on the Axis side were screened by the Poles themselves. Despite the effort 

devoted to it the screening process was ineffectual* at its core were lists 

of wanted criminals which were defective. They did not contain the names of 

alleged war criminals from the territories in which we are interested 

because of leak of cocperation between East and West. 

9.4. 	Altogether samething in excess of 200,000 people came to this 

country after the Second World War by the routes outlined Above. Same of 

these would have fought for the Germans against the Russians, mcetly in what 

were nominally SS units. They had good reason to do so: the Soviet Union 

had annexed their countries and imposed a brutal regime. In addition the 

Germans had been a catalyst in the formation of independent states in the 

Baltic, Byelorussia and the Ukraine after the First World War (although the 

latter two states existed for only a brief period). Of those who fought in 

German military units, same would previously have been members of auxiliary 

units which were responsible for ma=..-s  killings of Jews, partisans and whole 

villages of peasants, as well as other categories of people the Germans 

disliked. There is no doubt that the screening rethods employed were 

ineffective at identifying such people. 

9.5. 	It is impossible from the records now available to determine how 

rany of those who gained entry to this country once fought for the Germans. 

Still less is it rinc.sible to determine how nany had previously belonged to 

auxiliary units and night thus have committed war crimes. It Should be 

remeMbered however that rany of those who came here had been deported to 

Germany for forced labour or had fought for the Allies in the Polish Armed 

Forces throughout the war. Others joined to fight the invading Russians or 

were conscripted to the Western aullt. and surrendered to the Allies at an 

early opportunity. It wculd be wrong to taint whole communities with the 

stain of war criminality. We have received only three hundred allegations, 

rany of them ill-founded; the nuMber of allegations is small compared with 

the number of immigrants. 
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Alk  9.6. 	After the war the British Government was theoretically committed to 

"rapid retribution for war crimes In practice the end of the war found it 

Alk  cmpletely unprepared, and when investigating and prosecuting teams were set 

I.' up they were always under-rescurced. Justice delayed has the appearance of 

revenge, and public support for continued war crimes trials was soon lost. 

Responsibility for war crimes trials in the British we of occupied Europe 

was soon handed to the German authorities. The problem was, however, 

perceived as one of occupied Europe. Despite the Obvious deficiencies in 

the screening system little or no consideration was given to the question of 

what might be done with war criminals in this country: it was simply 

thought that there were none here. It cannot be argued, therefore, that the 

British Government took a positive decision not to prosecute war criminals 

in this country, or that it was intended that war criminals should find 

0 
shelter here. War criminals were not given an assurance that they would not 

be prosecuted here, and we see nothing in the policy or practice of 

successive BritiSh Governments that would prevent the present Goverment 

taking whatever action it considers suitable. 

	

9.7. 	In Chapter Five we considered the development of war crimes and 

related concepts in international law. By 1939 there is little doubt that 

the 1899 and 1907 Hague Conventions Were accepted by the major protagonists 

in the Second World War as part of the international law governing the laws 

and customs of warfare. Although the war crimes trials after the First 

World War proved abortive, all the participants in the peace negotiations 

accepted the applicability of the Hague Conventions and that the victorious 

belligerent had the right to apply them in trying war criminals. The Hague 

0 Rules, which are annexed to the Conventions, provide that in occupied 
territory "individual life ... rust be respacbal" and that "no collective 

penalty ... shall be inflicted upon the population on account of the acts of 

individuals for which it cannot be regarded as collectively responsible". 

Fillings of civilians in occupied territory, including "reprisal" raids 

against villages where partisans are alleged to be sheltered, are thus 

violations of the laws and customs of war, as laid down in the Rules. Such 

'violations of the laws and customs of war' were termed 'war crimes' in the 

Nuremberg Charter. Jurisdiction was also taken at NUrerberg over crimes 

against humanity, which are similar to war crimes but include acts committed 

outside war time against civilian populations, including those of a state 

against its own citizens. Some argue that this procedure did not introduce 
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an elenent of retrospectivity since such offences existed in the criminal 

code of every civilised country. 	It was thus asserted that the 

international =reunify had the right to override the national sovereignty 

and municipal law of a state whose nationals were committing crimes which 

exceeded in magnitude the bounds of what was tolerable. Others would argue, 

however, that crimes against humanity were introduced at NUremberg not for. 

purpoocs of retribution, but to set a standard for the future, and that thus 

any legislative change to provide for the prosecution of crimes against 

humanity committed prior to 1945 would be retrospective in effect. While 

there is little doubt that the 'Final Solution' decided by the Gernans is 

the clearest example in history of genocide, the crime of genocide was not 

defined by international convention until 1948, and therefore legislation to 

permit the prceecution of that offence if committed before that year would 

be retrospective. 

9.8. 	Both the EUropean Convention on BUran Rights (1950) and the 

International Covenant on Civil and Political Rights (1966) contain Articles 

to prevent the introduction of retrospective legislation. Both, however, 

contain provisos to all the trial and punishment of persons for acts or 

omissions which were, at the time they were committed, already regarded as 

criminal by the international standard. These provisos were introduced 

specifically to deal with the crimes committed during the Second World War. 

TWo international conventions therefore provide that no time limits shall be 

applied to war crimes. 

9.9. 	At present no prosecutions can be brought in the United Kingdom with 

respect to war crimes allegedly committed during the Second World War by 

persons who are now citizens of, or resident in, the United Kingdom if they 

were not British citizens at the tine the offences were committed. One 

proviso rust be rade with regard to the above statement: prosecutions may 

be prlsible under the Royal Warrant of 1945, although this is uncertain 

(Paragraphs 6.3-6.5). Other prisible alternatives now available are the use 

of the powers of deprivation of citizenship and deportation (Paragraphs 

6.11-6.21); and extradition (Paragraphs 6.8-6.10). 

• 
• 

• 
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0  CASEWORK 

9.10. All in all the Inquiry considered 301 allegations, some of which 

concerned more than one person. In seven cases we were Able to undertake 

detailed investigations and we consider that in four of these there would be 

a realistic prospect of a conviction for murder an the evidence available 

were the jurisdiction of the British courts to be widened. Since concluding 

our investigations one of the people concerned has died. We invited the 

three surviving people to be interviewed, but one prodUced only written 

torments about the allegations and also supplied redical evidence which 

suggests that he ray not be fit to stand trial. In the three cases where 

there is as yet insufficient evidence to give a realistic prospect of 

conviction, we recommend further investigation, although in one of these we 

0 foresee little chance of sufficient evidence becoming available. One of 
these three has also been interviewed. 

9.11. In 75 other rs we also recommend that further investigations be 

carried out. As noted above (Paragraph 8.68), without further investigation 

the traces rade in these mAsps cannot always be confirmed. In sore cases 

111 
the traces appear so uncertain, that they are considered below (Paragraph 

9.12) together with cAqg-s where no trace of the suspect has been made. In a 

few of thPsp casps  dossiers of witness statements have been supplied by the 

Soviet authorities. These witnesses have not been interviewed by us. The 

anssiers contain insufficient material to give a realistic prospect of a 

conviction for murder or ranslaughter: with one exception either they 

contain only circumstantial and hearsay evidence of homicide, or they 

III concern crimes less serious than those in our terns of reference. The 

Soviet authorities Should be asked to confirm that no further evidence is 

available so that such maqPs may be closed. Our relatively recent use of a 

linguist (Paragraph 8.78) has heaped us to locate a further 14 living 

suspects. We have as yet not requested material on these from the Soviet 

Union and have only partly researched the archives under the correct 

spellings of the names that we have recently discovered. However, since our 

earlier demands have apparently already exceeded the resources available to 

the Soviet authorities it seems in any raPi- unlikely that the relevant 

material would have arrived in time for inclusion in this report (Paragrap

O 

	

	

h 

8.62). The Soviet authorities have been preparing dossiers of witness 

statements and documents in 14 cases where we have confirmed the subject of 
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the allegation to be alive in the United Kingdom. Although expected by mid-

April, these have still not been received. Other cases whidh we consider 

need further investigation include allegations received recently, where the 

person making the allegation has yet to be interviewed, and those where the 

subject of the allegation was not named, or named incorrectly, and has only 

recently been identified. 

9.12. We have found no trace of 46 subjects who are alleged to have are 

to this country. This inclnriPc, however, same recent cases fram nhers of 

the public, where we have not had time to interview the correspondents. The 

subjects of sudh allegations Should be easily identifiable. This category 

also includes cases where a tenuous trace has been made or a number of 

rensible traces have been made, but we ccnsider the identification 

insufficiently certain to justify their inclusion in the category Above 

(Paragraph 9.11). Since the nunber of people yet to be located is now nudh 

reduced, we recommend that a furthPr effort be made to trace them. In one 

sudh rasP a dossier has been supplied by the Soviet authorities who have 

also provided a recent photograph, and who may be Able to provide his 

address from Soviet sources. The dossier contains eyewitness evidence of 

acts of murder. 

9.13. We recommend that no further action be taken in 166 rAc.Ps. Of 

these, 56 subjects are dead, 13 have left the United Kingdam, and 25 have 

not been traced in the United Kingdam and there is no evidence or suggestion 

that they ever came here. In 49 cAqP.s the allegation falls outside our 

terns of reference. Most of these simply allege nenhership of the German 

for, whidh is not a war crime and was, in ncst cases, known when the 

person entered this country. 	We consider that in 5 casP.s there is 

insufficient material to allow further investigation and in 18 other raes  

we consider that the allegations are unsubstantiated, grounded an malice, or 

contradicted in whole or in part by the facts that we have been Able to 

ascertain. Like our American, Canadian and Australian counterparts we have 

found that anyone with a foreign accent is vulnerable to such allegations 

and regrettably many of the unfounded allegations were made ancnyrcusly. 

Some of those accused arrived here before the Second World War, same as 

refugees, and others fought on the Allied side throughout the war. Few of 

the allegations received fram renters of the public have stood up to 

scrutiny. In addition, 7 rAs have been passed to the Director of Public 
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iroseaztions for his consideration and possible further investigation. 

These were cases which could already be tried in England Should sufficient 

evidence be available to support the allegations. 

9.14. Thus we have found two cases in whidh we consider that there is 

already evidence sufficient to give a realistic prospect of conviction and 

one further case where sufficient evidence exists but the subject of the 

allegation is in ill-health. In none of these cases has the full allegation 

been admitted at interview and if proceedirgs were rade possible the verdict 

would depend on the jury's determination of credibility. In another case 

the Soviet authorities have supplied a dossier containing sufficient 

evidence and a recent photograph, and nay be able to help in locating the 

suspect in the United Kingdom. Other cases require ucTe investigation 

',before they can be fully assessed. 

9.15. In the preceding paragraphs the phrase 'evidence sufficient to give 

a realistic prospect of conviction' has been used as a label: it could 

equally be evidence sufficient to justify extradition. 	Should the 

Government decide to take action in thcoo cases four alternative paths 

40 
present themselves: these are considered in the following paragraphs. 

FOSSIEIE CCURSES CT ACUTCE 

9.16. We have been Able to consider only a very small number of cagPc in 

great detAil 	In sane of those cAe.s we have found sufficient evidence of 

nurder on a large-scale to neet the mquirements of the prosecuting 

Illauthorities, that is, there is evidence sufficient to give a realistic 
prospect of conviction. In those rAqps, the evidential requirerrerrts of the 

1988 Criminal Justice Act (Section 6(8)(a)) relating to extradition are also 

net, that is: 
"the evidence would be sufficient to warrant his trial if the 

extradition crime had taken place within the jurisdiction of the 

court". 

9.17. Despite the evidence that we have found, arguments can be advanced 

in favour of taking no action with respect to war crimes. It has been said 

Aft  that there is little point in attempting to punish old nen, who have lived 

peacefully in this country for over forty years, particularly as it is 
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claimed that this country made a decision at that time not to continue with 

prosecutions. It is undoubtedly true that the passage of legislation and 

the investigation and trial of such cases, Should it be decided to follow 

this course, would require additional manpower and resources which would be 

costly and it could be argued that such money would be better used for other 

purposes. 	As we indicate below (Paragraphs 9.44), there would be. 

considerable prbblems in bringing evidence before the courts, the solutions 

to which would be expensive and possibly only partly effective. Sore of the 

subjects of the allegations wham we have interviewed have protested their 

innocence and have maintained that the whole issue is a Soviet plot to 

blacken the emigre community. Superior orders nay be cited as a defence. 

9.18. Althaugh we recognise the substance of same of these arguments when 

weighed in the balance against the atrocities of which we have heard, we 

find them lacking. The crimes =omitted are so monstrous that they cannot 

be condoned: their prosecution could act as a deterrent to others in future 

wars. TO take no action would taint the United Kingdom with the slur of 

being a haven for war criminals. As we have noted above (Paragraph 9.6) 

British Governments have never taken a decision not to prosecute war 

criminals. In neither the German nor the British military code are superior 

orders accepted as a defence against war crimes. We refer elsewhere 

(Paragraphs 8.51 and 8.61) to Soviet documentary evidence and witnesses: 

we, like our counterparts in West Germany and the United States, consider 

the documents authentic and the witnesses credible. 	We believe the 

authenticity of documents as material evidence can best be judged by the 

British courts hearing experts whether in a trial or in extradition 

proceedings. Financial constraints thould not be allowed to obstruct the 

course of justice in relation to such serious charges. We are firmly of the 

view therefore, that same action thould be taken in respect of alleged war 

criminals, and so recommend. The United States of America, Canada and 

Australia have all acted in recent years and there has been considerable 

interest in our work in the Soviet Union. Both the Soviet authorities and 

Soviet public qpinion consider it important that the United Kingdam, one of 

their Allies in the 'Great Patriotic War', should be seen at last to be 

bringing war criminals to justice. 

• 
• 

9.19. Same would claim that too long has passed for these offences to be 

tried. There is no time limit on the trial of murder and manslaughter by 
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British courts and police and prosecutors do investigate and prosecute 

41111cricide committed in this country however long ago it was committed A 
recent exapple is an alleged domestic murder committed 27 years ago. It is 

111not therefore inconsistent with this policy to attempt to bring persons 
allegedly involved with mass-murder to justice. We have considered the 

imposition of a tine limit, for exanple 50 years from the cessation of 

hostilities in EUrope, but have decided against that, because it would be 

inconsistent with our normal policy. In any event prosecutorial discretion 

wculd enable the prosecuting authorities to take no action if they 

considered the lapse of time too long to obtain reliable evidence or the 

accused too old or infirm to stand trial 

9.20. There appear to be four possible routes by which action could be 

taken against such people 
deprivation of citizenship, where applicable, and deportation 

using the Home Secretary's powers to deport a person whose presence 

is not conducive to the public good (Paragraphs 6.11-6.21); 

extradition (Paragraphs 6.8-6.10); 

111 	(iii) prosecution in Military Courts under the Royal Warrant of 
1945 (although the legality of such prosecutions in this country is 

uncertain) (Paragraphs 6.3-6.5); and 

(iv) legislation to allow prosecution in the ordinary criminal 

courts of this country. 
We consider that two of thoso alternatives are unsatisfactory. Deprivation 

410
of citizenship, where applicable, and deportation proaNklings are likely to 

be lengthy and hold no guarantee of success. 	FUrthermore, even if 

successful they do not result in punishment. Prosecutions under the Royal 

Warrant, if legally permissible, would be held in Military Courts and in the 

absence of a jury. We do not find this proposition acceptable, in rIP-oe 

time, forty or more years after the alleged crimes have taken place. The 

following paragraphs therefore consider the two remaining options: 

legislation to allow prosecution in this country and extradition. 

• 
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LEGISLATION 
	 • 

9.21. This section is concerned with the changes in English and Scots law 	41! 
which will be necessary, or desirable, if the alleged war criminals whose 

cAq-As we have been considering are to be brought to trial before the 

appropriate courts in the United Kingdom 	Firstly, legislation will be 

necessary to give the British courts jurisdiction over the alleged offences 

that we have been consiriPring. In addition we recommend certain procedural 

changes which we consider would facilitate the prosecution of such offences. 

Jurisdiction 

9.22. Our terms of reference require us to consider 

"crimes of rurder, ranslaughter and genocide committed in Gernany or 

in territories occupied by Gernan for 	during the Second World 

War". 

Under the present law, Britith courts have no juriqrliction to try an offence 

of murder or ranslaughter or genocide committed abroad by any person who was 

not a British subject at the time of the alleged offence. It will thus be 

necessary to legislate for those persons who are now British citizens or 

resident in the United Kingdom but were not Britith subjects at the time 

when any of these crimes were allegedly committed in Germany, or in German 

occupied territory, during World War TWo. 	It would not be wholly 

exceptional to provide the courts with extraterritorial jurisdiction over 

people who are not Britith nationals: other examples are considered in 

paragraphs 6.29-6.32. Of particular interest is the fact that by enacting 

the Geneva Conventions Act 1957 Parliament demonstrated a belief that war 

crimes were offences over which it was suitable for the British courts to 

exercise juriqdiction, regardless of the nationalities of the perpetrator 

and the victim, and of the country where the alleged offence took place. 

• 

9.23. Genocide was not defined as an offence in international law until 

1948. Any atterpt to legislate to provide for prosecutions with respect to 

acts of genocide allegedly committed during the Second World War wculd be 

retrospective. For this reason we recommend that genocide be not included 

in any legislation that nay be presented to Parliament. 
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411 9.24. Other countries have included a very wide list of offences in their 
Amk war crimes legislation. For example, in its recent legislation (Paragraph 
IIP 7.51), Canada gave its criminal courts jurisdiction over war crimes defined 

as acts or mmisions committed during an international armed conflict which, 

at the tine of commission, constituted a contravention of the international 

customary or conventional law applicable to international armed conflicts. 

For the Second World War this would include all breaches of the 1899 and 

1907 Hague Conventions including, for example, robbery Jurisdiction was 

also taken over crimes against humanity which are defined as nurder, 

extermination, enslavement, deportation, persecution or other inhunane act 

or omission committed against any civilian populations or any identifiable 

group of persons which at the tine of commission constituted a orntravention 

0 
of customary or conventional international law or was criminal according to 

the general principles of law recognised by the community of nations. In 

Australia the recent legislation (Paragraph 7.54) makes prosecutable a wide 

variety of war crimes including not only rurder and manslaughter, but also, 

for example, indecent assault and procuring for immoral purpoces. Both 

these recent Acts, but particularly the Canadian legislation, are drawn very 

widely. We note, however, that in both English and Soots law there is no 

411 extraterritorial jurifiiction over many of the offences included within the 

scope of the Australian and Canadian Acts, although there is over murder and 

manslaughter. It does not appear sensible to us to take extraterritorial 

powers over acts such as robbery or indecent assault when committed as war 

crimes, when there are no such powers relating to the same offences 

committed as 'ordinary' crimes. In addition, it will be difficult to prove 

410 any act allegedly committed over forty years ago in a foreign country and we 
consider that such efforts as are made thould be limited to homicide. We 

therefore recommend that any extraterritorial juritiiction that is taken 

Should be only in respect of the acts of rurder and manslaughter. 

9.25. The Canadian Act applies to war crimes and crimes against humanity 

comnitted at any time. In contrast, the Australian Act is limited to the 

Second World War. We favour the latter approach. We consider it necessary 

only that legislation over the period of the Second World War since it was 

during this period that the alleged crimes we have considered were allegedly 

committed, and because later war crimes, those committed anywhere in the 

411 world after the enactment of the Geneva Cbnventions Act 1957, are already 

prosecutable in this country. (Paragraph 6.6) 
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9.26. We reoaumnd, therefore, that the British courts be given 
	• 

extraterritorial jurisdiction over murder and manslaughter allegedly 

=emitted during the Second World War by perscns who are now British 

citizens or resident in the United Kingdom. This leaves two related issues 

the geographical scope of, and the exact nature of, the offences to be 

included in any future legislation. The offence could be defined in one of - 

three ways: 
murder and manslaughter committed as violations of the laws 

and customs of war (later called war crimes); 

murder and manslaughter committed either as violations of 

the laws and customs of war or as crimes against humanity; and 

nu-der and manslaughter. 
	 • 

These options can be considered from two viewpoints, the theoretical and the 

practical. 

9.27. In our view, to enact legislation in this country to give the 

British courts jurigaiction over murder and manslaughter committed as 

violations of the laws and customs of war wculd not be to create an offence 

retrospectively. It wculd be making an offence triable in British courts to 

an extent whiCh international law had recognised and permitted at a time 

before the alleged offences in question had been committed. The only 

element of retrospectivity would be that jurisdiction would be made 

available to the Britith courts by Parliament after the commission of the 

acts in question. All of the allegations that we have investigated in 

detail, and the vast majority of all the allegations made to us, concern 

events on territory occupied by Germany by force, and thus would, if proved, 

be violations of the laws and customs of war. (Paragraphs 5.14-5.18) 

9.28. Like those who drafted the Nuremberg Charter, we consider it 

invidious that acts of mas murder when =omitted in territory forcibly 

occupied by the Gentians are punishable as violations of the laws and customs 

of war, but that similar acts committed in Germany or in territory annexed 

peacefully are not. This latter group of acts falls to be considered as 

crimes against humanity, and although there is little doUbt that suCh acts 

committed during the Second World War were at that time judged criminal by 
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ethe international standard, it is, in our view, unclear whether legislation 

to take juriqnliction over such crines would be retrospective. 

9.29. The third option would simply be to take extraterritorial 

jurisdiction over nurder and nanslaughter emitted during the period of the 

Second World War. It has been said that the governments of foreign 

countries might object to the United Kingdom taking jurisdiction over acts 

committed on the territory of their countries. In practice, we believe that 

the governnent most concerned, that of the Soviet Union, would welcome any 

action taken by this country to bring war criminals to justice. While it 

would be difficult to argue that new offences were being created 

retrospectively, there is little justification in international law for 

taking such jurisdiction. It night also be said that the creation of 

jurisdiction was retrospective. Further, it could be argued that this would 

be setting the trap too wide, and that domestic and other murders would also 

be caught. 

9.30. We consider the first of these options to be preferable. The third 

is drawn too widely, and the second, by including a reference to crimes 

against humanity, is vulnerable to attack as retrospective legislation. 

Nbst of the Cnc.Pq that we have considered, and all those we have considered 

in detail, allegedly took place in German occupied territory, and thus we 

believe that the exclusion of crimes against hunanity from the legislation 

would have little practical effect. Our terns of reference refer to 

offences allegedly committed in Gernany or German occupied territory, and 

these are the only offences that we have considered. We see no reason to 

extend the geographical limits of the legislation beyond those given in the 

terms of reference. We therefore recommend that the British courts be given 

jurisdiction over murder and manslaughter committed as war crimes 

(violations of the laws and customs of war) in Germany or German occupied 

territory during the Second World War by persons who are now Britith 

citizens or resident in the United Kingdom. 

EViderx:e 

9.31. There are considerable differences between the Englith and Scots law 

411 of evidence. The effects of the Criminal Justice Act 1988 when fully 
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References to England in the following ciicrsion include Wales. Changes 

to the same extent have not taken place in Scotland but at present the law 

in Scotland relating to evidence in criminal cases is under review by the 

Scottish Law rrimmision who have issued a OicAmpr-sion paper (No 77). The 

Commission's report is awaited. 

9.32. In considering the procedural points discussed in the following 

paragraphs, it is necessary to keep in rind some of the provisions of the 

European Convention on Human Rights (ECHR). Article 6(1) states that, in 

the determination of any criminal charge against him, everyone is entitled 

to a fair hearing by a tribunal, and Article 6(3) states that everyone 

charged with a criminal offence has the right to examine, or have examined, 

witnesses against him and to Obtain the attendance and examination of 

witnesses on his behalf under the same conditions as witnesses against him. 

The leading rAAP is Unterpertinger, whiCh was decided in 1986. We would 

normally expect procedures in British courts not to fall foul of the ECHR in 

this respect. 

Oral evidence 

9.33. The principal witnesses to the offences we have been considPring 

live abroad and rany of them within the juriqaiction of the Soviet Union. 

For the boost part they are elderly. 	In accordance with the normal 

principles applicable to proceelings in the criminal courts in this country, 

it is clearly desirable that witnesses of substance Should appear in person 

before the trial court, so that their evidence could be Challenged before a 

judge and jury and the credibility of their evidence assessed. The Soviet 

authorities indicated to us during the course of our dicramsions with them 

that they would raise no Objection to witnesses travelling from the Soviet 

Union to the United Kingdom for the purpose of giving evidence, providing 

that the witnesses were willing, and were physically Able, to do so. Some 

of the potential witnesses wham we have interviewed in the Soviet Union, and 

elsewhere, have said that they are willing to come, and undoubtedly that 

would provide the best evidence. Some, on the other hand, are unwilling to 

come, and same clearly are not fit enough to do so. There is of course no 

means of compelling their attendance from Abroad. Cbnsideration must 

therefore be given to other reens of making their evidence available to the 

court. 

• 
• 

• 
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oLive television link 

41
1 9.34. In England, section 32(1)(a) of the Criminal Justice Act, 1988, 

makes provision for a witness who is outside the United Kingdom to give 

evidence through a live television link, with the leave of the court. This 

provision has not yet been brought into effect, and consequently we have, as 

yet, no judicial guidance on the circumstances in which the court would 

grant the necessary leave. The major advantage of this procedure is that 

the accused and the jury may see the witnesses giving evidence, and the 

witnesses may see the accused in the dock of the British court. We 

appreciate that it would be necessary to accept that the use of this 

provision could prove expensive, and would require close (=operation with 

the overseas authorities in order to be effective. However, if it proves 

"'practicable to do so, this could be a useful neans of receiving live 

evidence from witnesses in war crimes trials who are Abroad and who, in the 

opinion of the court, could not reasonably be expected to attend in person. 

This would not require any further legislation in England. However, this 

provision of the 1988 Act does not apply to Scotland. We recomend the 

necessary legislation so to apply it. 

41" Letters of request 

9.35. In England, section 29 of the 1988 Act provides for the issue of 

letters of request directed to an authority exercising jurisdiction outside 

the United Kingdom. Such letters can ask for evidence to be taken in that 

juridiction for the purpose of criminal proceedings in this country. Their 

41/issue requires the authority of a magistrate or of a judge, but evidence 
resulting from then dnP's not require the leave of the court before it can be 

introduced at a trial. The trial judge could however rule that a statement 

taken in pursuance of letters of request Should be excluded from evidence, 

if he is of the opinion that the interests of justice so require. In 

exercising this discretion, the court is required by section 29(6) to have 

regard: 

"(a) to whether it was possible to Challenge the statenent by 

questioning the person who made it; and 

• 
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(b) to whether the local law allowed the parties to the crirdnal 
	• 

proceedings to be legally represented when the evidence was being 

taken." 

This thod of taking and receiving evidence is clearly a possibility in the 

context of any war crimes trials in this country. It thus seems desirable 

that arrangements Should be rade with the authorities in the countries in 

question, and in particular the Soviet Union, where potential witnesses are 

available so that evidence could be taken in pursuance of a letter of 

request The arrangements would have to require that the defendant had the 

opportunity of being represented when the evidence was being taken and that 

he, or his representatives, should have the opportunity of challenging the 

statement of the potential witness. The application of this procedure to 

war crimes trials would not require further legislation. 

9.36. Section 29 of the 1988 Act, does not apply to Scotland where the law 

on this sUbject is to be found in section 32(1)(a) of the Criminal Justice 

(Scotland) Act 1980, which enables the prosecution or accused to apply for 

"the issue of a letter of request to a court, or tribunal, exercising 

jurigaiction in a country or territory outside the United Kingdom ... for 

the examination of a witness resident in the same country or territory." 

Under sUbsection (2) such an application ray be granted only if the judge is 

satisfied that 
"(a) the evidence which it is averred the witness is able to give 

is necessary for the proper adjudication of the trial; and 

(b) there would be no unfairness to either party were such evidence 

to be recorded in the form of the record of an examination conducted 

by virtue of subsection (1)." 

In terms of subsection (3) any such record shall without being sworn to by 

witnesses be received in evidence in so far as it either accords with the 

averment rentioned in sUbsection (2)(a) or can be so received without 

unfairness to either party. In the Act of Adjournal (Consolidation) 1988 

rule 52 provides for the use of interrogatories and cross-interrogatories in 

such requests. It would therefore be pnc,sible to have evidence from a 

witness in the Soviet Union taken in this way but in the case of MUirhead v 

H M Advocate 1983 SCCR 133 Lord Cameron Observed at page 142 that "it would 

be difficult to be satisfied in the casP of a witness, whose evidence is 
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other than formal, that there could be no unfairness to the opposite party, 

be he prosecutor or accused, if he were deprived of the opportunity of oral 

cross-examination before the jury or the judge, and particularly so in a 

0 case in which examination and cross-examination were to be conducted not 
viva voice before a nrimmissioner but in the much less satisfactory form of 

the adminstration of interrogatories and cross-interrogataries". It would 

appear therefore that this procedure in Scotland should be confined to 

formal evidence only. There is also a fear that the presiding foreign 

magistrate it eiqAllow cross-examination, a decision which a court here 

would find to have prejudiced the accused. 

9.37. As regards both jurisdictions, it has been suggested that evidence 

taken in this way by letters of request will be more likely to be Admic-sible 

if the proceedings in the foreign jurisdiction were recorded on video. By 

this means, the trial court would be Able to see and hear the proceedings, 

as well as reading the statement. Video recording has beer Adopted in the 

Soviet Union when the authorities of the USA have requested evidence for the 

purpose of their war crimes proceedings, described in chapter 7. We have 

ourselves experienced the video recording of the examination of witnesses 

when we interviewed such witnesses in the Soviet Union (see paragraph 8.61). 

Under the procedure there adopted, the Soviet authorities arranged for the 

attendance of witnesses, provided accommodation, and the attendance of 

interpreters and shorthand writers. The written record, in Russian, was 

then provided to us so that we could arrange the necessary translations. 

Members of our team were responsible for recording the proceedings, both on 

video and on audio eqpiprent. The proceedings were conducted under the 

411 authority of a procurator of the appropriate region, who opened the questioning of the witness. We were then provided with a full opportunity 

to examine the witness, without any interference or interjection from the 

Soviet representatives. We have no doubt that the Soviet authorities would 

agree to a similar procedure, whereby the representatives both of the 

prosecution and of the defence could ask questions of the witness If it is 

thought necessary to introduce new legislation to ensure the admissibility 

of such recordings, we so recommend. 
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Evidence an rrimmicAion 
	 • 

9.38. It has been suggested that evidence could be taken on nrimmision in 

the country where witnesses are residing. Examination and cross-exandnation 

could then be conducted by prosecuting and defending counsel before the 

Commissioner. 	Again video taping could be used. 	However, it seers. 

inevitable that sudh evidence would have to be given in the absence of the 

accused. In England it is doubtful, therefore, whether evidence taken in 

this way would be regarded as any more acceptable than evidence taken by 

letter of request, as described in paragraphs 9.35 and 9.37. However, the 

converse applies in Scotland as the judicial precedents have severely 

limited the use of letters of request. Furthermore it avoids the prOblem of 

the foreign magistrate (Paragraph 9.36 ) as the Commissioner would be the 

British judge or his representative. While there is less need for the use 
	• 

of such a procedure in England because of the provisions described in 

paragraph 9.35, this provision also deserves consideration for application 

there. We therefore recomnend suCh a provision for Scotland, and the 

consideration of its adoption in England, for the obtaining of material 

evidence. 

Witness now dead 

9.39. It is not surprising that after the lapse of years many of the eye-

witnesses have died. However, as described in paragraph 8.69, statenents 

were taken from such witnesses by the Soviet authorities soon after the end 

of the Second World War, and at the time of subsequent prosecutions. 

Statements have also been taken by the CSI for the purpose of American 

proceedings. It would undoubtedly be helpful if swath statements, taken from 

witnesses who have subsequently died, could be admissible in the British 

courts. 

9.40. Section 23 of the Criminal Justice Act 1988 provides that a 

statement made by a person in a document shall be admissible as evidence of 

any fact of which direct oral evidence would be admissible if, inter alia, 

the person is dead. The statement is however not to be admitted in evidence 

if the court is of the opinion that in the interests of justice it ought not 

to be. In reathing a decision on admissibility the court is required, by 

section 25(2) to have regard, inter alia: 
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"to the nature and source of the dooament containing the statement 

and to whether or not, having regard to its nature and source and to 

any other circumstances that appear to the court to be relevant, it 

is likely that the document is authentic". 

"to any risk, having regard in particular to whether it is likely to 

be rinscible to controvert the statement if the person making it does 

not attend to give oral evidence in the parceedings, that its 

admission or exclusion will result in unfairness to the accused or, 

if there is sore than one, to any of them". 

If such criteria are applied in cAwl.s of murder or ranslaughter such as we 

have been investigating, it seems to us very questionable whether a court 

41/wcu1d rule the statenent of a dead witness of substance to be arimiqible. 
We do not, however, rake any recommendation for amending legislation in 

England on this point. 

9.41. In Scotland if a witness is proved to be now dead and his statenent 

has been recorded, it may be resible to introduce the evidence contained in 

0 
 the statenent on the ground that it is now the 'best evidence'. In that 

juriqnliction what is admissible rust truly be a statement as opposed to a 

precognition, which is an account of what the witness has said to a 

precognoster who is preparing for court - see Irving v H M Advocate 1978 SLI 

58 and Low v H M Advocate 1968 SLI 97 and the earlier cases referred to in 

these judgenents. As such statements will have been taken before any 

ia  accused has been arrested there is not likely to be any prablem in this 
11' respect but for the avoidance of doubt we recannend that any legislation 

should contain a provision that recorded statements of persons now dead 

Should be admissible. It would be for the trial judge to torment on the 

weight to be attached to such evidence where the accused has not had the 

opportunity to cross-examine the witness. In the Lauderdale Peerage Case in 

1885 Lord Watson said "... the statenent of a deceased person, whether oral 

or written, is not admissible as evidence, when its own terms, or the 

cirourstarces in which it was made, are such as to beget a reasonable 

suspicion, either that the statenent was not in accordance with the truth, 

or that it was a coloured or one-sided version of the truth". These were 

111 	
civil proceedings and in the later r 	of Irving v H M Advocate 1978 J C 26 

Lord Cameron distinguished the issue in the Lauderdale 	 fram that in the • 	162 
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criminal proceedings in Irving. He pointed out that the function of the 

police in pursuing their inquiries was not a seardh for support of a 

partisan view of an 3P-czlig. to be litigated between adversaries in a private 

litigation, but is the vindication of public justice. Questions night be 

raised regarding the impartiality of the Soviet investigators. 

Other dodumntary evidence 

9.42. In addition to a statement by a dead person, a statement by a 

witness who is unable to travel to the United Kingdom could in England be 

arisible in documentary form under section 23 of the 1988 Act, or, if it 

related to the certain types of records, under section 24. SUbject to the 

new provision concerning letters of request described in paragraph 9.35, 

such evidence is only Pirimisible with the leave of the court applying the 

criteria rig.r-ribed in paragraph 9.40. 	It could, however, enable the 

production of certain official lists and records. Important wartime records 

are stored in archives abroad. Often the prccont day archivist can give 

little help rather than to state that the document is in his archive. There 

is little point in having sudh a person testify orally and we recommend that 

sudh documents should be admitted in evidence, if authenticated by the 

archivist. We recommend that, if necessary, amending legislation Should be 

introduced both in England and in Scotland, to permit this. 

Verue 

9.43. The difficulty of securing the attendance of witnesses from Abroad 

in relation to these cases wculd be magnified if it was necessary for them 

to attend twice, that is, for the committal proceedings and then for the 

trial. This would be particularly burdensome for frail elderly witnesses 

fram abroad, who wculd in any event be unfamiliar with the procedures of the 

courts. There therefore seems to us to be a strong ca  P  for applying to war 

crimes cases in England the procedure of transfer to the Crown Court, 

without any committal proceedings, whiCh was introduced for serious fraud 

rAqP-s by sections 4-6 of the Criminal Justice Act, 1987. This wculd require 

legislation, which we recommend. Under Scots law this problem dnis not 

arise. 

• 
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411Diffioulties of prmeaution 

41, 9.44. We would not wish the difficulties of prosecution in this country to 

be underestimated 	It is undoubtedly true that when trying a case of 

nurder, a British jury will be most impressed by naterial witnesses whom 

they have seen in the flesh and wham they have seen cross-examined. Because 

of their age and ill-health, it is likely that many witnemses will be unable 

to travel to the United Fingdam. Sone have indicated that they do not wish 

to do so, and they are not ccurellable. As noted in the preceding 

paragraphs, other nethods are available, or night be made available, to 

bring their testimony before the court. In each such case, the trial judge 

would have to rule on the admissibility of the evidence and to advise the 

jury how nuch weight to put on it if admitted. The nenbers of the jury 

41Ithemselves would presumably also rake their own evaluation. How impressed a 
jury would be with evidence received via a satellite link, which would also 

be extrerely expensive, when cross-examination is through an interpreter, is 

difficult to predict. Sindlarly it is not easy to foresee a court's 

reaction to evidence received using letters of request, with or without the 

use of video taping, evidence taken on commission, or heavy reliance on the 

evidence of witnesses now ripAl We nonetheless recomnend that such methods 

are nade available to the courts, where they are not already available. 

EXTRADITION 

9.45. The cases which we have considered all concern crimes which were 

Am, allegedly committed on what is now the territory of the Soviet Union, by 

11. persons  who originally came from territory that is now part of the 

Soviet Union. Should extradition take place it would therefore be to the 

Soviet Union. In the years after 1950 extradition requests from the Soviet 

Union to the British Government foundered because of the lack of an 

extradition treaty between the two countries. 	When announcing our 

appointment to the House of Commons the Hone Secretary noted the lack of an 

extradition treaty, but is also on record as saying that the Goverment 

would not in any raqtb consider sending people back to the Soviet Union. As 

a result, our terms of reference require us to advise only on Iln'sible 

changes in the law of the United Kingdom. The lack of an extradition treaty 

will no longer be a barrier to extradition when the provisions of the 

Criminal Justice Act 1988 connire speciad extradition arrangErents are • 	164 



brought into force. As noted in the previous paragraph there will be 

considerable difficulties in staging trials in this country due to the age 

of the witnesses and other problems. In the light of those difficulties the 

Government may wish to reconsider its position with regard to requests for 

extradition for murder and manslaughter given the apparent progress towards 

greater democracy and openness in the Soviet Union. It nay be thought that. 

although same progress has occurred it is insufficient to all the return 

of alleged war criminals for trial in the Soviet Union. For completeness, 

however, we offer these few brief comments on extradition. Factors that the 

Government nay wish to consider are briefly reviewed in the following 

paragraphs. 

British recognition of Soviet held territory 	 • 
9.46. The allegations before the Inquiry an the whole concern acts 

committed on territory now included in the Soviet RepUblics of Estonia, 

Lithuania, Latvia, Byelorussia and the Ukraine. The three Baltic republics, 

and the territories of the western Ukraine and western Byelorussia were 

annexed in 1940 by the Soviet Union in consequence of the Ribberrtrop-Molcrtov 

pact. We understand from the Foreign and Commonwealth Office that in 1946 

the United Kingdom officially recognised the boundary defined in the 

Agreement of 16 August 1945 between Poland and the USSR and thus the 

incorporation of the former eastern Polish territory (western Byelorussia 

and the western Ukraine) into the Soviet Union. 	No formal act of 

recognition was necessary as the territory was ceded under a treaty 

reaDgaised by the British Government as valid. As far as the Baltic states 

are concerned the British Government has never recognised de lure their 

forcible incorporation into the Soviet Union. In these circumstances the 

British Government night not wish to extradite someone to the Soviet Union 

were it apparent that he was to be brought to trial in one of the Baltic 

repUblics. If that were so, it it be judged inappropriate to extradite 

in similar cases to other parts of the Soviet Union. In any cA04, the Home 

Secretary would no doubt wish to consider whether it would be just to 

extradite someone to a country to stand trial for crimes committed in 

territory which was not at that time part of that country. 
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410TIde of law 

4, 9.47. The experience of the Federal Republic of Germany and the United 
States of America is that in war crimes proceedings no dtcument from the 

Soviet Union has been proved to be for 	and that there is ncthing to show 

that witnesses have been coadhed in their evidence (Paragraphs 8.51 and 

8.61). Further, in recent years there have been a rubber of indications 

that the Soviet Union is moving closer to the rule of law. President 

Gorbachev has spoken of the "creation of a socialist law-governed state". 

It is our understanding that this goal has yet to be readhed. Judges rely 

for their appointments on the approval of the local party nachine and, while 

interference in cases is no longer overt, judges naturally renain mindful of 

how they were appointed, and that they could be dismissed in similimrmeTmer. 

The individual in the Soviet Union still has very limited scope to seek 

legal protection of his rights or to resort to the courts to restrain any 

action by the State which he nay consider to be unlawful. Equally the 

nctional presumption of innocence is often not respected in practice. The 

Second World War is still a very emotive issue in the Soviet Union and there 

would be great pressure - public and political - for the courts to secure 

convictions. While some of the recent charges are in the right direction, 

they certainly have not established the sort of standards which exist in the 

United Kingdom. 

Mass killings in the Soviet Union 

9.48. The mAc,s killings perpetrated by the Germans in Eastern Europe are 

410 nct the only ones to have occurred on Soviet soil. In the 1930s Stalin 
appears to have been responsible for the deliberate starvation of the 

Ukraine, resulting in billions of deaths. Recently the existence of mass 

graves near a number of cities, including Minsk and Kiev, has been publicly 

adknowledged by the Soviet authorities. Sore people in the Soviet Union 

attribute these to the mAc-c executions carried out by the NKVD in the late 

1930s. We understand that the Soviet Government has yet to form an opinion 

with regard to these deaths. It night be argued that a ccuntry that has 

apparently sponsored ma=-s  killings and has yet to bring the perpetrators to 

trial is not hest placed to try alleged war criminals for similar offences. 
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Public apinion 

9.49. Whilst public opinion might support the trial of alleged war 

criminals found in this ccuntry, it seems less certain that it would support 

their extradition to the Soviet Union. Justice rust be seen to be done, and 

there is a danger that an alleged war criminal who is extradited to the. 

Soviet Union, even if he is a rac-s murderer, nay be perceived as an innocent 

rartyr. 

StIVARY 

9.50. In our qpinion, there is sufficient evidence to support criminal 

proceedings for murder against same persons living in the United Kingdom 

(Paragraph 9.10), and further investigations may disclose the necessary 

evidence against other such persons (Paragraph 9.11). The cases we have 

investigated disclose horrific instances of mac-c.-murders, and we do not 

consider that the lapse of time since the offences were cacmitted, or the 

age of the offenders, provide sufficient reason for taking no action in such 

cases We therefore recammend that same action Should be taken in each rasP 

in which the evidence is adequate. 

9.51. In paragraph 9.18 we described pnP-sible tour:Jos of action. We do 

not recommend deprivation of citizenship and deportation. The remaining 

prIP-sibilities are prosecution and extradition. 

9.52. If a decision to prosecute is taken, the trial Should in our opinion 

be conducted in the existing criminal courts. We do not recommend reliance 

on the Royal Warrant (Paragraph 9.20). The assembly of evidence will not be 

easy. We have already rentioned same of the difficulties (Paragraph 9.44). 

In particular, although the Soviet authorities have assured us that they 

will not hinder the availability of witnesses coming from the Soviet Union, 

there will undoubtedly be problems over the arrangements for such witnesses 

as are prepared to give oral evidence. FUrther, the witnesses we have 

interviewed are for the rcst part elderly, and same are frail. The 

transmission of evidence by live television link (Paragraph 9.34) may in 

practice present considerable technical problems, particularly if the 

witnesses are not fit enough to travel from their sametimes remote villages 

to one of the major centres in USSR. It is not Pacy to asse, s the 
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Ilo
adhissibility or value of evidence taken by letter of request (or a 

emeieeion), in the absence of the accused, or of statements made by persons 

ilo  now dead (Paragraph 9.35-9.41). 

9.53. There are therefore attractions in peeceeding by way of extradition. 

This wculd accord with the principle that wherever possible a person shculd 

be punished by the irts of the country in which the offence was ccmcitted. 

Most of the witnesses in the cases we have investigated are resident in the 

Soviet Union, and therefore nany of the difficulties described in the 

preceding paragraph wculd be ndrdnised, provided that the less stringent 

evidential regeirerents for extradition proceedings in this 	ntry can be 

satisfied (Paragraph 9.16). As described in paragraphs 6.6-6.10, there do 

not now appear to be any insuperable obstacles to following this course, and 

41lit deserves consideration. 

9.54. However, we consider that, despite all the difficulties, petsecution 

in this country mild be preferable to extradition. Despite recent welccne 

advances tcwards a "rule of law", we are advised that the Soviet Union is 

still a long way short of having a system of justice cceparable to that in • this country (Paragraph 9.47). We could not be confident that a person extradited to the Soviet Union wvald neeeeeeeily receive the fair trial to 

which we consider he is entitled, and we consider that this view wculd be 

shared by the great najority of the British public. 

9.55. Accordingly, we reccerend prosecution in this country of theee  

persons against whom there is adequate evidence. The decision to prosecute, 

410and the conduct of the proceedings, will be the responsibility of the 
apprppriate prosecuting authorities in England and Scctland. Uedcubtedly, 

there remains the need for a considerable amount of work in the collection 

of evidence, nuch of it in the Soviet Union, and in the preparation of reees 

for trial. We do not envisage the setting up of a epecial unit, on the 

American and Aestralian pattern (Peragraphs 8.5 and 8.7), but we do 

reciegnise that this will place a considerable burden on the existing 

authorities. Adequate rescurres should be made available in England and in 

Scotland to the respective investigating and prosecuting authorities and to 

the courts, to allow war crimes to be fully investigated, and, where 

appropriate, prosecutions to take place. The accused in such naeee should 

be entitled to legal aid to ensure that they are adequate2y defended. • 	168 



Should the decision to legislate be taken we recommend that cases be passed 

to the appropriate authorities for investigation and preparation at the 	
110 

earliest possible opportunity. This will enable cases to be brought to 

court with a minimum of delay after enactment of the legislation. There is 

also a large number of cAqes which need considerable further investigation 

before they are ready to be brought to court. Should it be decided to 

legislate it is important in the interests of justice that such 

investigations commerce as soon as pog.gible after the decision to legislate 

has been taken. We make no recommendation as to who Should perform this 

function, but we hope that the HMme Office, which will, in the first 

instance, receive our case files, will make appropriate arrangements. 

9.56. Given the ages of the suspects and witnesses we consider that any 

proposed legislation Should be introduced and brought into force as quickly 

as rinFAible. 

• 
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CrIAPTER TIEN 

SLINWY OF RE0211111.714TICNS 

10.1. Some actian should be taken in respect of alleged ter crindnals who 

are now British citizens or are resident in this country where the evidence 

is sufficient to justify such actian (Paragraph 9.18). 

10.2. Legislation to allow prosecution in this country is preferable to 

eNtradition. 	Other courses, such as deprivation of citizenship and 

deportation, and prosecution under the terms of the Ptyal Warrant of 1945, 

would not be satisfactory (Paragraphs 9.20 and 9.54). 

0 10.3. Legislation should be introduced to give British ccurts jurisdiction 

over acts of murder and memeaaughter committed as war crimes (violations of 

the laws and customs of bea) in Germany or German occupied territory during 

the period of the Second Nbrld %tr by persons who are now British citizens 

or resident in the United Kingdom (Paragraphs 9.22-9.30). Such legislation 

should be brought into force as quickly as possible (Paragraph 9.56). 

10.4. Certain procedUral changes will also be desirable. There are 

considerable differences between English and Soots law in this respect. 

In ErIgland and Wales we recommend that the procedure of transfer to the 

Crown Cburt without any committal proceedings, which was introdired for 

seriaus fraud cases by sectimns 4-6 of the Criminal JUstice Act 1987, also 

be applicable to war crimes trials (Paragraph 9.43). • 
In Scotland we recommend that provision be made to allow a witness outside 

the United Kingdom to give evidence through a live televisian link, with the 

leave of the court, as section 32(1)(a) of the Criminal Justice Act 1988 

provides for English courts (Paragraph 9.34) and that recorded statements of 

persons now dead Should be rielmisible as evidence (Paragraph 9.41). 

In. both jurisdictions we recommend that sudh provision as seems necessary be 

made to make wimisible (i) video recordings of evidence taken abroad by 

letters of request (Paragraph 9.37), (ii) documents held in archives, if 

authenticated by the archivist, without his having to testify orally 

III 	(Paragraph 9.42). 
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We also recommend sudh provision as seems nervnary be made to allow the 

taking of evidence an commission in Scotland and the consideration of making 

similar  provision in England and Wailes (Paragraph 9.38). 

• 
• 

10.5. Consideration should be given by the prosecuting authorities to 

prcsecuting in three cases in which there appears to us to be a realistic 

prospect of conviction an the evidence already available (Paragraph 9.14). 

This action should be taken at the earliest opportunity as some preparations 

far prosecution could precede the enactment of any legislation (Paragraph 

9.55). 

10.6. Further investigations should be undartaken in three cases in which 

we have carried out detailed investigations, but are not yet satisfied with 

the available evidence (Paragraph 9.10). Investigation should also be 

carried it into 75 cases of allegatians which were not been investigated in 

detail (Paragraphs 9.11 and 9.14). 	Investigations should ccntinue to 

attempt to trace the 46 suspects remaining untraced in this country 

(Paragraph 9.12). Al]. these investigations should commence as soon as 

possible (Paragraphs 9.55). 

10.7. No further actian should be taken in 94 cases where the suspect is 

dead, has left the United Kingdom, or has not been traced and there is no 

evidence that he ever came to this country. No further action should be 

taken in 72 cassis %there the allegation falls outside our terms of reference, 

where there is insufficient material to allow further investigatian, or 

where we have found the allegations to be unsubstantiated, grounded solely 

an malice, or contradicted by facts we have ascertained (Paragraph 9.13). 

10.8. Appropriate arrange:writs should be mode with the authorities of 

countries where potential witnesses are available, partirniarly  the Soviet 

Union, so that they can be interviewed and, where appropriate, permitted to 

travel to give evidence in BritiSh courts (Paragraph 9.33). Arrangenents 

should also be made for evidence to be taken in pursuance of a letter of 

request and videotaped; ar by the use of a live television link (Paragraphs 

9.34-9.37). 

• 
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10.9. Adlegpate resources should be Rade available in England and Scotland 

to the respective Investigating and prosecuting authorities and to the 

courts to allow war crines to be fully investigated and, where appmcpriate, 

prosecutions to take place. The accused in such cases should be entitled to 

legal aid in or 	to ensure that they are adewately defended (Paragraph 

9.55). 

• 
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Arrnex A 

411PEOPLE AND aRGANISATICNS MET BY THE MEMBERS AND SECRETARIAT OF THE 
INQUIRY • 
Organisaticns 

Anti-Defamation League of B'nai B'rith, New York 

All Party Parliamentary War Crimes Group 

Association of Ukrainians in Great Britain 

Attorney-General's Department, Canberra 

Baltic Council 

Berlin Document Centre 

Board of Deputies of British Jews 

AmBundesarchiv, Koblenz 
WDepartomerrt for Justice, War Crimes Section, Ottawa 

Federal Bureau of Investigations, London 

Foreign and Conmonwplth Office: Legal Advisers Branch 

Research Department 

Soviet Department 

Western European Department 

0 Foreign Office, Federal Republic of Germany 
More Office: Legal Advisers Branch 

05 Division 

Institute of Jewish Affairs, London 

Institute for Contemporary History, Minich 

Israel Police 

frankenbuchlager, rl in 

Latvian Welfare Fund 

Lithuanian Association in Great Britain 

Main Commission for the Investigation of Hitlerite Crimes in Poland and 
Institute for National Memory, Warsaw 

Militararchiv, Freiburg 

Ministry of Defence, Army Historical Branch, London 

Ministry of Justice, Jerusalem 

Office of the Procurator-General of the Soviet Union, Moscow 

Offices of the Republican Procurators in Byelorussia, Latvia, Lithuania and 
the Ukraine 
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Office of Special Investigations, United States Department of Justice, 
Washington 

Polish Institute and Sikorski MUseum, London 

Polish Press Agency, London 

Royal Canadian Mounted Police, War Crimes Investigations Section, Ottawa 

Scottish Television plc 

Searchlight Information Services Ltd 

Simon Wiesenthal Centre, Los Angeles, New York, Jerusalem 

Special Investigations Unit, Sydney 

Ukrainian Central Information Service, London 

United Kingdom, Mission to the United Nations, New York 

United Nations War Crimes Commission, New York 

United States Dimpartment of Justice, Wathington 

United States State Department, Washington 

Wehrmadhtauskunftstalle, Berlin 

Wiener Library, London 

World Jewish Congress, New York 

Yad Vathem Archives, Jerusalem 

Yivo Institute, New York 

Zentrale Stelle des Landesjustizverwaltungen, Ludwigtburg 

Individuals 

Professor Irwin Cotler 

The Crown Agent 

Professor Norman Davies 

Sir Patrick Dean 

His Honour Judge Jules Desdhenes 

The Director of Army Legal Services 

The Director of Public Prosecutions 

Colonel Professor Gerald Draper 

Dr Gerald Fleming 

Lord Elwyn Jones 

Professor Andrew Ezergailis 

Mt Benjamin Ferencz 

Dr Martin Gilbert 

Professor Raoul Hilberg 

Mrs Elizabeth Holtzman 

Lord Mayhew 
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Sir frank Roberts 

Ms Alti Rcdal 

Colonel VP_nachero Russe.k 

Mr Allan R Ryan Jr 

Lord Shawcross 

Dr Gerald Stone 

Mr Telford Taylor 

Mr Simon Wiesenthal 
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WAR CRIMES INQUIRY 

The Lord President chaired a meeting yesterday morning to discuss 

the Home Secretary's minute of 29 June covering the report of the 

War Crimes Inquiry. 	In addition to the Home Secretary, the 

Foreign Secretary, Lord Chancellor, Secretary of State for 

Scotland, Attorney-General, Lord Advocate, Parliamentary Under 

Secretary of State for Defence Procurement, Mr John Tester (Law 

Officers' Department) and Mr Philip Mawer (Cabinet Office) were 

also present. The meeting had before it the Home Secretary's 

minute of 29 June 	and letters of 3 July from the Private 

Secretary to the Prime Minister and 11 July from the Lord 

Advocate. 

2. 	The Home Secretary said that receipt of the report of thE 

Inquiry presented Ministers with two difficult decisions. The 

first, and more minor, was whether the report should be published 

and when: he favoured publication of Volume 1 of the report 

before the summer recess, accompanied by a statement giving the 

Government's preliminary views. The second, more substantial 

Colin Walters Esq 
Principal Private Secretary 
to the Home Secretary 
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question was what should be done in response to the 

recommendations of the Inquiry. He had, frankly, been surprised 

by the strength of the evidence produced by the Inquiry and the 

consequent firmness of its recommendation for legislation which 

would permit prosecution of alleged war criminals in the British 

courts. 	Although many (some of them supporters of the 

Government) would argue that action now would be unseemly, given 

the passage of time since the events occurred and the age of 

those concerned, it would be very difficult to take no action in 

the face of the Inquiry report. Faced with similar situations, 

other countries, such as Australia and Canada, had taken action: 

if the United Kingdom failed to do so, it would be virtually 

alone among the civilised world. 	Of the various options for 

action set out in the report, none of the alternatives to 

legislation was satisfactory: in particular, extradition of the 

accused to the Soviet Union would be technically and procedurally 

very difficult, as well as extremely controversial. Subject to 

consideration by Cabinet, he therefore favoured publishing Part 1 

of the report before the summer recess and announcing at the same 

time the Government's preliminary conclusion that legislation 

should be brought forward at an early opportunity as recommended 

by the Inquiry. 	Thereafter it would seem desirable for the 

issues to be debated in both Houses before legislation was 

introduced. It was for consideration whether the issue should be 

debated on a free vote. He was aware that a Bill - which might 

consist of some 6-7 clauses and would have to embrace the 

procedural as well as the jurisdictional issues mentioned in the 

report - would pose additional pressures on the provisional 

programme for next session, which was already tight. 

Nevertheless it was difficult in the face of the report to see 

any reputable argument for delay. 

3. 	In discussion, the following points were made: 

SECRET AND PERSONAL 

• 



• 

• 

• 

SECRET AND PERSONAL 

There was general agreement that the strength of the 

evidence uncovered by the Inquiry was surprising. 

Particularly powerful was the evidence of witnesses who had 

themselves been punished for complicity in the events. The 

evidence and the consequent recommendations of the Inquiry 

could not be ignored, even though the chances of securing 

successful prosecutions at the end of the day might well be 

slim. 

The practical difficulties in the way of evidence 

gathering and prosecution would be very considerable indeed. 

For example, many of the potential prosecution witnesses (a 

majority in at least one case) were resident in the Soviet 

Union and had made clear their unwillingness or inability to 

travel to the United Kingdom for any trial. It would be 

possible, as the report suggested, for evidence to be taken 

by live television link but this would be a novel procedure 

and legislation would be needed before it could be allowed 

in any Scottish proceedings. Moreover the age and, in some 

cases, ill health of the accused would present the 

prosecuting authorities with some very difficult decisions 

about whether it was in the public interest to proceed in 

individual cases. 

The report recommended that a considerable 

investigatory effort should be mounted ahead of the 

necessary legislation to give jurisdiction to the British 

courts. It would not be right to begin such investigations, 

however, until Parliament had had an opportunity to consider 

the questions of principle raised by the legislation. 

Moreover, it was arguable that there was no authority to 

incur expenditure on such investigations ahead of the 

passage of the necessary legislation. 

The costs of investigation, prosecution and trial could 

be very substantial and no provision had been made for them 

SECRET AND PERSONAL 



• 

• 

SECRET AND PERSONAL 

in estimates. In addition, the taking of evidence by live 

television link had not so far been introduced in England 

and Wales, although it had been provided for by the Criminal 

Justice Act 1988, because of the costs involved. It would, 

however, be wrong to allow for the use of this technique in 

war crimes trials but not in other criminal proceedings. 

The cost implications of this aspect would need to be 

considered. 

The judiciary were likely to have considerable 

reservations about the implications for the courts of any 

decision to legislate as recommended by the Inquiry. 	It 

would be helpful if the Lord Chief Justice and the Lord 

Justice General were informed in advance of publication of 

the report about how it was intended to proceed. 

However, none of the alternatives to legislation 

identified in the Inquiry report were satisfactory. 	In 

particular, extradition of the accused to the Soviet Union 

would be even more controversial than a decision to 

legislate to take jurisdiction in the UK. 

A decision to legislate would focus attention on those 

individuals currently within the jurisdiction who it was 

alleged had also committed war crimes. This could lead to 

increased pressure on the prosecuting authorities to take 

action in such cases. On the other hand, this was not an 

argument against legislating to extend jurisdiction to those 

cases covered by the Inquiry. 

There would be no advantage in delaying legislation 

although the implications of the Bill for the rest of the 

Government's legislative programme would need to be 

addressed, not least because Cabinet had decided that there 

should be no additions to the programme provisionally agreed 

without offsetting savings. 	The precise scope of the 

SECRET AND PERSONAL 
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legislation would need to be addressed nearer the time of 

its introduction: it was for consideration whether the 

offences to be included in any future legislation should be 

defined as murder and manslaughter committed as violations 

of the laws and customs of war (war crimes) or asmurder and 

manslaughter simpliciter. The potential international law 

implications of the legislation would 

considered: factors involved included 

territoriality was claimed, the need 

any provisions in European conventions 

fair trial, and the extent to which, 

it was possible for a state to claim 

crimes. 	It would be helpful if the 

need to be carefully 

precisely how extra-

to avoid prejudicing 

designed to safeguard 

in international law, 

jurisdiction over war 

Foreign Office Legal 

• 

• 

Adviser could get in touch with the Home Office Legal 

Adviser about these points. 

i. 	Before Volume 1 of the report could be published, the 
reservations about the wording of some parts of it expressed 

by the Lord Advocate in his letter of 11 July should be put 

to the report's authors. It was desirable for the Home 

Secretary to give the Government's preliminary view on 

legislation when Volume 1 of the report was published. His 

statement should make clear that the Government would wish 

to take account of the views expressed in the debates which 

would be arranged in both Houses before any Bill was brought 

forward. The statement would need to be carefully drafted 

to reflect the diplomatic as well as other considerations 

involved. Regard would need to be had in handling the issue 

to the position of people falsely accused of war crimes, the 

case of at least one of whom was dealt with in the report. 

4. 	The Lord President, summing up the discussion, said that the 

meeting noted the very considerable difficulties which 

prosecution of those concerned would involve, but agreed that 

there was no alternative but to legislate as the Inquiry had 

recommended. No action should, however, be taken in advance of 
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legislation to mount preliminary investigations into various 

cases as recommended by the Inquiry. The Home Secretary should 

circulate a memorandum for consideration at Cabinet on 20 July 

seeking endorsement of these conclusions and attaching the text 

of a statement which he might make in the House later that day. 

In advance of the discussion at Cabinet, the Home Secretary 

should write to the Chief Secretary alerting him to the resource 

implications of the proposals, including those in relation to the 

use of live television links in criminal proceedings. He should 

also inform the Lord Chief Justice of the contents of Volume 1 of 

the report and of how it was proposed to proceed: the Secretary 

of State for Scotland should take similar action in relation to 

the Lord Justice General. 	The doubts expressed by the Lord 

Advocate about the wording of certain aspects of Part 1 of the 

report should be put to its authors. 	Assuming that• Cabinet 

endorsed the decision to legislate, the Home Secretary's 

statement should make clear that the Government's preliminary 

view was that legislation should be brought forward broadly on 

the lines recommended by the Inquiry. 	The Government would, 

however, wish to listen to the views of Parliament before 

bringing forward precise proposals, and debates would be arranged 

in both Houses for this purpose. Following those debates, the 

Home Secretary would need to put precise proposals for 

legislation to colleagues. 	In formulating those proposals, it 

would be helpful if the Foreign Office Legal Adviser could speak 

to his Home Office counterpart about the points about 

international law which had been raised in discussion. 	The 

implications of the proposed legislation for the rest of the 

Government's Parliamentary programme would also need to be 

considered. 

5. 	I am copying this letter to the Private Secretaries to the 

Prime Minister, Foreign Secretary, Lord Chancellor, Secretary of 

State for Scotland, Chief Secretary, Attorney-General, Lord 

Advocate, Parliamentary Under Secretary of State for Defence 
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Procurement, Chief Whip and Sir Robin Butler, and to Philip Mawer 

(Cabinet Office). 

01.-r5 

STEV CATLING 

Private Secretary 

• 
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LORD PRESIDENT 

WAR CRIMES INQUIRY 

Thank you for your minute of 13 July summarising the views expressed at the 

meeting held that morning. 

There is an error in paragraph 3 which should be corrected. In line 3 of that 

paragraph Peter Fraser and I are said to have confirmed that the process of 

prosecution will be extremely difficult. The word will should be changed to 

would. It is important that there should be no suggestion, however 

inadvertently, of a premature or otherwise inappropriately taken decision as to a 

prosecution. 

I am copying this minute to the Prime Minister, Cieoffrey Howe, James Mackay, 

Douglas Hurd, Malcolm Rifkind, Peter Fraser, Tim Sainsbury, John Major, Sir 

Robin Butler and Philip Mawer (Cabinet Office). 

17 July 1989 

CONFIDENTIAL 
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19 July 1989 

WAR CRIMES 

As you know, the report of the War Crimes-Ifi- 	 da 
for discussion at Cabinet on Thursday. My memorandum argues that, in the face 
of the serious allegations uncovered by the Inquiry, it would not be 
acceptable for the Government to decide to take no action; the statement 
which I propose to make to the House on Monday afternoon will indicate the 
Government's provisional decision to accept the Inquiry's recommendations. 
My memorandum deals in general terms with the costs and implications of 
accepting the Inquiry's recommendations, but I am writing now to give as much 
further detail as is possible at this stage. 

The Inquiry looked in detail at seven cases, in respect of four of 
which it concluded that sufficient evidence is already to hand to sustain a 
criminal prosecution. One of these has since died. As regards the other 
three., the Inquiry recommended that further investigations should take place. 

There were then another 75 cases not 
investigated in any detail, to which the Inquiry recommended that further 
attention should be given,plus another 46 cases concerning people who may or 
may not have come to this country, but which the Inquiry also proposed for 
further investigation to determine whether they are within our jurisdiction. 

Given the age of the potential witnesses and of any potential accused, 
the Inquiry argued for these further investigations to be set in hand quickly. 
I am suggesting to Cabinet colleagues, however, that with the exception of the 
six cases looked at in detail by the Inquiry, we should not pursue or 
encourage further enquiries about the other cases until the will of Parliament 
is clear. Even then these six cases would rate first priority. But public 
and Parliamentary opinion will expect the other cases to be followed up with 
speed recognising the age of those involved. 

The cost will be of three types: the investigation of the outstanding 
allegations, the trial of cases and the general implementation of the 
procedural changes which I believe we will need to make to accommodate those 
trials. None of these areas of expenditure is easy to estimate with any 
precision, and I must emphasise that the estimates which follow are • 
The Rt Hon John Major MP 	 /cont.... 
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of the crudest kind. We have not been able to undertake detailed costings and 
there are major imponderables which could affect the overall figure several 
times over. Nor would I wish to pre-empt the views of colleagues on whom, in 
the main, such costs will fall. 

So far as the investigative aspect is concerned, we shall need to 
decide the level of effort to commit to this further work. In my Cabinet 
memorandum, I said that we should determine a defensible period of time in 
which to bring the exercise to conclusion: there is clearly no point in an 
investigative process that lasts so long that the potential witnesses and 
accused are dead before it is concluded. Five years might be the politically 
acceptable maximum, and we should need an investigative effort that stood a 
reasonable chance of accomplishing the task in that time. 

The precise arrangements for conducting enquiries and providing early 
guidance to police on evidential issues will require careful thought. I am 
not, however, envisaging a team of the 50 or more that the Americans and the 
Canadians have devoted to the task, but we may need a dozen or more 
individuals committed full-time to the work. The Inquiry employed five ex-
police officers, as well as a full-time researcher, other advisers and its 
secretariat, and cost nearly £0.5 million over the 15 months of its life. The 
investigative effort which will be needed is likely to cost at least £1 
million a year. We do not know, for example, how many fresh allegations will 
be called forth by the publicity attending the passage of the legislation. 
But £5-£10 million might be the bill for investigations. 

Estimating trial costs  
is, if anything, more difficult still, not least because it is impossible to 
predict how many cases will come to trial. It is quite possible that none 
will. There is no power to stop suspects leaving the country before the Bill 
receives Royal assent. Cases could collapse for evidential reasons or because 
of the health - or death - of the accused. At the other extreme, we could 
discover 15 to 20 prospective trials. 

The cases will be long and complex: the court will almost certainly 
hear detailed evidence about the historical context in which the alleged 
offences occurred (the defence are likely, for example, to want to show how 
the individuals found themselves in the German forces to begin with); special 
arrangements will be needed for the production and care of those witnesses who 
are able to travel from abroad; 	there will be difficult technical 
arrangements to provide television links with those overseas witnesses not 
able to travel; and there may well be public order type issues to be 
addressed also. Even without committal proceedings - removing the need for 
which is one of the procedural changes for which I propose we should legislate 
- these cases could each run for months. 

/cont 	 
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Cautious early estimates within the Crown Prosecution Service - to 
which they would not wish to be held and which I quote merely for illustrative 
purposes - were that their own costs in preparing and mounting these cases 
might be at least El million a year. That does not include any element of 
court or judicial costs, witness expenses, policing or legal aid. These 
latter together might, I suppose, be another £1 million a year. 

Assuming, again, that these cases run over five years, we could be 
talking of combined investigation and trial costs of £15-E20 million at 
current prices. But I emphasise again that these are little more than 
guesses. If potential suspects leave the country after reading the report and 
assessing the debates on the Bill the costs could be much less. 

These are the direct costs of implementing the Inquiry's 
recommendations. I indicated in my Cabinet memorandum, however, that my 
preliminary view in regard to one of the Inquiry's procedural recommendations 
- for the implementation and extension to other parts of the United Kingdom 
of the 1988 Criminal Justice Act provisions for live television evidence to 
be taken from witnesses abroad - should not be confined to the trial of these 
cases. 

As I said in my memorandum, I am concerned to avoid any impression 
that special circumstances are being created to enhance the likelihood of 
convictions in these cases. This would mean that the Criminal Justice Act 
provisions should be implemented generally or at least for certain categories 
of criminal proceedings, if we can find a satisfactory definition of what 
these might be. I quoted in my memorandum the current estimates that general 
implementation of the provisions would lead to prosecution costs in England 
and Wales of £2.5 million, plus costs to the Legal Aid Fund of between £9 
million and E21 million. Extension to Scotland and Northern Ireland would 
extend that figure further. 

These calculations were, of course, made before it was anticipated 
that these provisions would be needed for war crimes trials. It is again 
difficult to estimate how much use might be made of the facility in war crime 
cases. The earlier calculations assumed in fraud cases (for example) that 
some 20 hours of TV evidence might be needed per case. Given the age of all 
those who would be giving direct evidence of these events, it is likely that 
TV links would be needed in a significant proportion of cases. If 50 hours 
of TV evidence were needed per case - and if, say, 80% of these required the 
more expensive medium of satellite links (because of the remoteness of the 
regions from which the witnesses come) - this might add another £200,000 to 
the prosecution costs in each case - perhaps, overall, another Elm to the 
direct cost of implementing the Inquiry recommendations. I suspect the 
defence is less likely to make use of the facility, though the possibility 
should not be ruled out. 

.. 
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• I thought it right to let you see our current thinking on the resource 
implications of implementing the War Crimes Inquiry proposals. As I said in 
my memorandum, no provision has been made in respect of any of these costs. 
I must emphasise again the uncertainty of these figures, and that colleagues 
more directly affected have not yet had an opportunity to attempt to refine 
their costs. 

I shall, of course, be discussing the resource implications more fully 
with colleagues, in the light of decisions at Thursday's Cabinet. It is 
likely that some investigative activity will begin in the latter part of this 
year - though additional expenditure this financial year should not be great. 
In 1990/91 (and thereafter) additional expenditure might be significant, even 
though trials themselves might not start till the following year. I envisage 
that the main PES bid will be made in PES 1990, but I will have to look with 
Patrick Mayhew and James Mackay at what costs might arise in 1990/91. We may 
need to come forward with a late PES bid in this year's round. 

I am copying this letter to the Prime Minister, James Mackay, Geoffrey 
Howe, Malcolm Rifkind, Tom King, Patrick Mayhew and Sir Robin Butler. 

• 
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CABINET, 20 JULY: WAR CRIMES INQUIRY 

The Home Secretary has circulated a paper to Cabinet (C(89)11, 

Flag A) inviting colleagues to agree that: 

he should make an oral statement to the House tomorrow 

afternoon indicating that the Government is in favour 

of introducing legislation to enable the prosecution 

of war criminals living in the UK; 

but that, before bringing forward specific proposals, 

the matter should be debated, so that Parliament's 

views can be taken into account. 

Line to take 

2. 	You may well have views on the substance of the matter. 	In 

addition, however, you will want to draw attention to the resource 

implications, as follows: 

have to say that resource implications of the 

proposals are very considerable indeed. The 

Home Secretary estimates that investigating and 

prosecuting war criminals could cost £15-20 million 

over 5 years, while the costs of introducing live 

television links could be an extra £12-23 million per 

year. This is a significant amount for which no 

provision has been made. What offsetting savings can 

the Home Secretary offer? 
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  need to consider in particular what can be done to 

keep the whole operation, if it goes ahead, within 

manageable bounds otherwise this is the sort of thing 

that could grow and grow without limit. 	Can we 

announce, for example, firm intention to limit the 

number of staff involved in investigations and 

preparation of prosecutions, and to restrict the time 

period for the whole exercise to, say, 5 years? 

the easiest way of cutting Ipx,likely cost of this 

exercise would be by restricting4levision links to 
war crimes cases, and not have them for other cases. 

Cost of the links might then be £200,000 a year rather 

than £12-23 million. 

Background 

Partly as a result of investigations in other countries - 

including the US, Australia and Canada - a certain amount of 

evidence came to light that war criminals - mainly from the Baltic 

States and the Ukraine - were living in the UK. 

At the beginning of 1988, it was agreed that there should be 

an inquiry, to be carried out by Sir Thomas Hetherington and 

Mr William Chalmers, to examine whether there was sufficient 

evidence to warrant the introduction of legislation to enable the 

prosecution of war criminals living in the UK. 

Hetherington and Chalmers have now reported. 	Part one of 

their report is attached (Flag B). 	There is a summary of 

recommendations in chapter 10 (page 170). 	They recommend that 

legislation should be introduced to give British courts 

jurisdiction over acts of murder and manslaughter committed as war 

crimes in Germany or German occupied territory during the last war 

by persons who are now British citizens or resident in the United 

Kingdom. 	The report suggests that sufficient evidence already 

exists to prosecute 3 individuals, and that almost enough evidence 

is available to prosecute 3 others. Further investigation should 

be carried out into another 75 cases, and an attempt made to trace 

46 other suspects thought to be resident in this country. 
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The Home Secretary's Cabinet paper says that, given the 

weight of evidence produced by Hetherington and Chalmers, it would 

be difficult for the Government not take any action. It 

recommends the introduction of legislation to enable prosecutions 

in the UK, and rejects other options, including extradition to the 

USSR. It recommends two procedural changes to facilitate 

prosecutions: not having any committal proceedings, and the 

introduction of live television links. 	The Home Secretary's 

memorandum goes on to discuss the costs of the exercise, and then 

outlines the main elements of a possible statement to Parliament. 

The Home Secretary has also written to the Chief Secretary 

(letter at Flag tC) discussing costs in more detail. He points out 

that the cost estimates are extremely uncertain, but could be as 

follows: 

- 	investigations: El million a year; 

court costs: £1 million a year; 

preparation of cases by CPS: El million a year; 

introduction of live television links: £12-23 million 

a year (and more if the facility is extended to 

Scotland and Northern Ireland). 

Very roughly, this gives a total cost of £80-120 million over 5 

years. Some costs will be incurred in 1990/91, but most will be 

incurred in later years. No allowance is made for this 

expenditure in existing plans, nor in any Survey bids. 	The 

expenditure is likely to be incurred by the Police, the CPS, the 

Courts, Legal Aid and the Home Office. 

8. 	Other recent papers are at Flags D and E. 
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The Home Office have kept very quiet about the resource 

implications of this exercise (and indeed abut the exercise 

itself). It is not mentioned in their Survey bidding letter. 	I 

had heard nothing till yesterday. 

It is difficult to judge how accurate the costings are. They 

could be substantially less - for example, if those under 

investigation fled the country before the proposed legislation was 

enacted, or if the first cases to come to court were unsuccessful 

- or they could be substantially more. As a very rough guide, for 

example, I am told that the investigation and prosecution of the 

Birmingham pub bombers (involving a 3 months trial) was about £3 

million, but that did not involve live-television links, foreign 

travel and interpretation etc. 

There has recently been some Ministerial correspondence on 

whether Section 32 of the Criminal Justice Act 1988 - dealing with 

live television links - should be implemented. It was agreed in 

1986 that it would not be sensible to implement this Section 

411 	unless the cost of the links could be found from within 
departments' existing provision by reordering priorities. 	Since 

the cost of implementation are now thought to be very large - £12-

23 million a year - no Minister is prepared to make the necessary 

offsetting savings, and it was therefore agreed a week or two back 

that Section 32 should not be implemented. 

I have asked Home Office whether it would be possible to 

carry out this exercise without the live television links. They 

think not. They say that some of the key witnesses are old and 

would be reluctant to leave the Soviet Union. Some were fellow 

members of death squads and have already served long terms of 

imprisonment for war crimes. 

The easiest way of cutting substantially the cost of the live 

television links would be to restrict their use to war crimes 

cases, rather than introduce them for other cases. This could cut 

the cost, from around £12-23 million a year to perhaps £200,000 a • 	year. 
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the conduct of the war crimes cases should be as similar as 

possible to other cases. But the savings would be so very large, 

111 	we think it would be worth doing nevertheless. 

If a decision is taken to go ahead with the investigation and 

prosecution of war criminals, it would in our view be sensible to 

place some sort of limit on the amount of resources to be devoted 

to it - preferably by limiting the number of people involved in 

the investigation and prosecution of cases, and by restricting the 

time period - though not necessarily in a formal way - over which 

the exercise should last. 

On the substance of the issue - whether to undertake this 

exercise or not - I think the Government has no real option, for 

the reasons set out in the Home Secretary's Cabinet paper. 

• 

 

._ 

 

J E MORTIMER 
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From: THE PRIVATE SECRETARY 

At yesterday's Cabinet, it was agreed that the Home Secretary 
would consider a revised form of words in the part of his 
proposed statement which gives the Government's views on 
legislation. 

The Home Secretary now proposes to replace the final sentence 
of the penultimate paragraph and the final paragraph in its 
entirety with the following paragraph: 

"We are impressed by the force of argument which 
led the Inquiry to their clear conclusion that 
legislation was required. But we want to hear 
the views of Parliament before taking a final view 
on the principle of legislation. This is a matter 
on which the views of Parliament must be paramount. 
The Government will, therefore, provide an 
opportunity for each House to debate the 
implications of the report and the action which 
should be taken in response to it. This will take 
place in the autumn once there has been a proper 
opportunity to study the report and reflect upon it. 
In the light of the views expressed in that debate, 
the Government will take a final decision on whether 
to bring forward a Bill on the lines proposed by the 
Inquiry." 

He will make the statement to the House on Monday afternoon. 

I am copying this to the Private Secretaries to other Cabinet 
Ministers and Sir Robin Butler. 

VOtAml 

tA;ASYNI"i 

P R C STORR 

Andrew Turnbull, Esq 
Private Secretary 
10 Downing Street 
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LORD ADVOCATE'S CHAMBERS 
REGENT ROAD 
EDINBURGH EH7 5BL 
Telephone: 031-557 3800 
Fax (GP3): 031-556 0154 

The Rt Hon Norman Lamont MP 
Chief Secretary to the Treasury 
HM Treasury 
Parliament Street 
LONDON 
SW1P 3AG 
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WAR CRIMES 

Douglas Hurd wrote to you on 19 July 1989 setting out his current thinking 
on the resource implications of implementing the war crimes inquiry proposals. 
He made only passing reference to Scotland. 	As you may know, however, 
one of the main cases in respect of which the inquiry concluded that sufficient 
evidence is already to hand is a Scottish case. It was the case most exhaust-
ively investigated by Sir Thomas Hetherington and Mt William Chalmers. 
I therefore think it right to let you have an early indication of my thinking 
on the resource implications for my Department of investigating and prosecuting 
the case in question. 

As Douglas Hurd has explained it is not easy to estimate likely costs with 
any degree of precision, but the following rough outline will at least 
provide an early advice of the possible order of costs involved. I will 
adopt Douglas Hurd's categories of types of cost. 

Regarding the investigation of outstanding allegations his letter (at page 
2) assumes the primary involvement of the police in conducting further 
inquiries - early guidance to the police on evidential issues being a matter 
which will require careful thought. The arrangements for the investigation 
of serious crime in Scotland are different from those in England and involve 
a primary role for my Procurators Fiscal, not just in advising the police 
ID:It in direczing police inquiries and themselves undertaking aspects of 
tie investigation including interview of principal witnesses. 	I would 
intend to use a team of experienced Crown Office and Procurator Fiscal 
Service staff in the investigation of the Scottish case. 	Some limited 
police assistance is likely to be required. 	I cannot at present place 
a figure on that assistance or its cost - which would anyhow be a matter 
for Malcolm Rifkind. 

The Crown Office/Procurator Fiscal Service Team used in the investigation 
of the case would also be used in its preparation for trial - supplemented 
by Crown Counsel - if the investigation produced sufficient evidence and 
proceedings were considered appropriate in the public interest. 

The/ 
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The estimated cost of the staff required for the investigation and case 
preparation process would be in the order of £300,000 per annum - at present 
rates. To this would require to be added the cost of accommodation, travel 
and subsistence and of employing experts, historians, translators etc. 
I would expect the investigation and any trial taken to its conclusion 
to take up to 2 years. 

As for the trial itself, I am concerned Douglas Hurd's estimate of 50 hours 
of tv evidence per case would be a very serious underestimate of what would 
be required so far as the Scottish case is concerned - having regard to 
the likely length and complexity of the trial and our understanding of 
the position regarding the availability of essential witnesses. 	This, 
I should say, is set out in some detail in the unpublished Part II of 
the Report. 	It appears that we would not be able to produce in person 
any of the witnesses who make the major allegations. If the evidence of 
these main witnesses is to be obtained it would seem that this will require 
to be by video link. There are at least 4 such witnesses. Further investi-
gation of the evidence may produce several more in this category as other 
possible key witnesses have been identified but have not yet been interviewed 
and their ability to come to the UK has not been determined. The translation 
process will substantially extend the duration of each witness's evidence 
and lengthy cross examination has to be anticipated since credibility and 
reliability (in particular) after the passage of time in question will 
certainly be very closely tested. I would hestitate to make an estimate 
myself of the likely length of the tv links which will be necessary in 
our case, but I would judge that it is likely to be at least twice the 
figure suggested by Douglas Hurd. 

The overall cost to the Crown of investigating and prosecuting the Scottish 
case, including the cost of satellite tv links could well be as much as 
E1.5 million in total. 	That does not, of course, include police costs, 
court costs or legal aid costs - these being matters for Malcolm Rifkind. 

As you will be aware, no provision has been made in respect of any of these 
costs. 	Proper investigation, preparation and prosecution of the Scottish 
case will be out of the question without additional provision. The main 
costs will arise in 1990/91 and 1991/92. However, if Parliament approves 
the necessary legislation I would wish to set up the Crown Office/Procurator 
Fiscal Service Team as quickly as possible and its investigation would 
be likely to commence during the current financial year, which could make 
a supplementary bid necessary. 

I am copying this to the Private Secretaries to other Cabinet Ministers and Sir 
Robin Butler. 

, 

co„( o Wwia 
r FRASER OF CARMYLLIE 

Dictated and signed in 
the Lord Advocate's absence 
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FROM: P H BROOK (HE1) 
DATE: 14 AUGUST 1989 
EXTN: 

CC: 
	Chancellor 

Sir P Middleton 
Mr Anson 
Mr Monck 
Mr Mortimer or 
Mr Russell 
Mr Tyrie 

The Lord Advocate's letter of 31 July concerns the resource 

implications of pursuing the one case in Scotland on which the War 

Crimes Inquiry concluded that sufficient evidence already exists 

to prosecute. He estimates the cost of investigating and 

prosecuting that case (excluding the cost of police, legal aid and 

the courts which are matters for Mr Rifkind) could be as much as 

£1.5 million. No specific provision has been made for these costs 

and although the bulk would arise in 1990-91 and 1991-92 he would 

wish to begin the investigation as quickly as possible (assuming a 

decision is taken to proceed). 	This could lead to additional 

expenditure in the current financial year for which the Lord 

Advocate might wish to make a claim on the Reserve. 

Background 

Sir Thomas Hetherington and Mr William Chalmers' report on 

war crimes recommended that legislation should be introduced to 

give British courts jurisdiction over war crimes committed in 

Germany or German occupied territories during the last war by 

persons who now live in the United Kingdom. The inquiry looked in 

detail at 7 cases, in respect of 4 of which it concluded that 

sufficient evidence existed to sustain a prosecution. One of 

these has since died. 	The inquiry recommended that further 

investigation should take place on the other three together with 

75 other cases not investigated in detail by the Inquiry. 	An 

attempt should also be made to trace 46 other suspects thought to 

be resident in the United Kingdom. 
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Cabinet discussed on 20 July a Memorandum by the Home 

Secretary (C(89)11) about handling the report. Mr Mortimer's note 

to the Chancellor of 19 July (copy attached) provided briefing on 

that and the resource implications, estimates of which were 

provided in a letter of 19 July from the Home Secretary to your 

predecessor. 

Cabinet agreed that the Home Secretary should publish the 

report on 24 July and give the Government's initial reactions to 

the report. Both Houses of Parliament are to be consulted before 

a final view is taken on legislating as recommended by the 

Inquiry. Debates are to take place in the Autumn. 

Resource Implications 

It is extremely difficult to estimate the costs of accepting 

the Inquiry's recommendations. The possible trial costs are very 

uncertain not least because it is impossible to predict how many 

cases would come to trial. It is quite possible that none would 

(2 years work of 50 plus investigative staff in Australia has yet 

to produce a prosecution). There is no power to stop suspects 

leaving 	the 	country 	before a Bill received Royal Assent. 	Cases 

could also collapse for evidential reasons or due to the death 	of 

the 	accused. 	At the outside 	there may be 15-20 trials. 	The 

investigative costs are also 	difficult to 	quantify 	as 	little 

detailed 	planning has yet to take place on the possible size or 

make up of the investigative team. However, the following is the 

best estimates that the Home Office have been able to provide. 

The whole exercise might last 5 years. Investigations might 

cost £5-10 million over that period, falling to be met by a 

combination of the Crown Prosecution Service, police and the Home 

Office. The trials costs might be of the order of £10 million 

covering the costs to the Crown Prosecution Service, courts, legal 

aid and the police. Taken together the costs of investigating and 

prosecuting cases might be £15-20 million or £3-4 million a year 

for 5 years. 
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In addition there could be substantial resource implications 

in regard to one of the Inquiry's procedural recommendations - the 

implementation of the 1988 Criminal Justice Act provisions for 

live television evidence to be taken from witnesses abroad. The 

Home Secretary is concerned to avoid any impression that special 

circumstances would be created to enhance the likelihood of 

convictions in these cases. His preliminary view therefore is 

that the provisions should be implemented generally, or for 

certain categories of proceedings if a satisfactory definition can 

be found. 	The current estimate of general implementation of 

television links is £12-24 million a year (more if extended to 

Scotland and Northern Ireland) mainly for legal aid. 

The Home Secretary estimates that the costs of television 

links for war crimes trials only might be of the order of £200,000 

in each case. The Lord Advocate thinks that this is an 

underestimate and suggests the cost would be at least twice as 

high. 

Comment 

No decisions have been taken on the funding of this 

initiative - assuming it goes ahead - and it would be helpful to 

let other Ministers know how you think it should be dealt with. 

The major costs of implementing the recommendations of the 

inquiry would come from the general implementation of live 

television links (at least £12-24 million a year). The Home 

Secretary's opposition to making special provision for war crimes 

is understandable, but however television links are handled war 

crimes trials would be regarded publicly as very special cases. 

Lord Roskill's report on serious fraud recommended that the 

rules of criminal evidence be changed to allow the possibility of 

taking evidence from witnesses abroad by television link. 	Home 

Office Ministers put forward proposals to do so in 1986. At the 

time the costs were estimated at £0.5 million a year. 	The then 

Chief Secretary made clear that additional provision would not be 

made available for this measure and either the Home Secretary or 

the Lord Chancellor would need to make the necessary funds 

available. 
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On 2 June 1989 the Home Secretary wrote to colleagues 

recommending that live television links were not implemented. The 

estimated costs of implementation had increased to £12-24 million 

a year for which no departments were willing to make offsetting 

savings. The Lord Chancellor reluctantly agreed to this but the 

Attorney General pressed for implementation at the earliest 

opportunity in his letter of 25 July. 	Your predecessor in his 

letter of 4 July reaffirmed the policy that television links 

should only be implemented if provision could be found from within 

existing resources. 

The possible advent of war crimes trials does not present a 

compelling argument for general implementation of television links 

and we suggest that you maintain your predecessor's stance. 

The other costs of pursuing suspected war criminals are 

estimated by the Home Office at £3-4 million 

which would fall mainly to be met by 

Department (1989-90 provision £860 million), 
Service (£175 million) and the police (£4,000 million). Mr Hurd 

thinks that additional expenditure in the current year will not be 

great with the major costs falling in 
suggests that Ministers may need to put forward late bids in the 

1990-91 and beyond. He 

a year over 5 years 

the Lord Chancellor's 

the Crown Prosecution 

Survey for 1990-91. 

It would be premature to agree provision before the policy 

has been approved and the cost estimates are too uncertain to 

support Survey bids at this stage. In any case although the costs 

per case are likely to be high, the number of cases will be small 

and it might reasonably be expected that modest overall costs of 

£3-4 million a year could be absorbed within the substantial 

existing provision of the relevant bodies. The exception might be 

the Crown Office/Procurator Fiscal Service in Scotland where the 

Lord Advocate considers the cost of the one case so far identified 

as being perhaps £1.5 million. There must be considerable doubt 

about that estimate however as it compares with his current budget 

for investigating and prosecuting all crime in Scotland of around 

£25 million. 

• 
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Recommendations  

16. You will no doubt wish to consider the merits of the issues 

given the political dimension. Subject to your views we recommend 

that: 

you maintain the line that the costs of general 

implementation of live television links must be met by 

the departments concerned; and 

you rule out bids in this year's Survey due to the 

current uncertainty about both the policy and the 

costs. 

17. You might feel that given the sensitivity of the subject you 

should offer to review the position in next year's Survey. 	The 

attached letter is drafted on that basis. It would be bound to 

generate some expectancy that bids for war crimes would receive 

sympathetic hearing next year. This implication would be avoided 

by deleting the final sentence of the penultimate paragraph. 

P H BROOK 
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DRAFT LETTER FROM CHIEF SECRETARY TO THE HOME SECRETARY 

WAR CRIMES 

Thank you for your letter of 19 July setting out your current 

thinking on the resource implications of implementing the 

recommendations of the War Crimes Inquiry. I am also grateful to 

Lord Fraser for his letter of 31 July about the possible 

implications in Scotland. 

The major resource implications, estimated at £12-24 million a 

year in England and Wales alone, would stem from the general 

implementation of the 1988 Criminal Justice Act provisions for 

live television evidence to be taken from witnesses abroad. I 

understand why you would prefer to avoid the impression of making 

special provision to enhance the likelihood of convictions in war 

crimes cases. However, most of the costs involved would be 

entirely unconnected with war crimes trials (where you estimate 

the direct costs of television links to be only perhaps £200,000 

per case 	although I note that Lord Fraser thinks this is too 

low) and I entirely endorse my predecessor's view that additional 

resources should not be made available to implement that measure. 

The necessary provision would have to be found by the departments 

concerned from within existing resources. 

Your estimate of other costs is more modest, perhaps £3-4 million 

a year over 5 years falling in a number of areas notably the 

courts, legal aid, Crown Prosecution Service and the police. I 

must say that I would expect costs of this size to be absorbed 

within the considerable budgets of the bodies concerned. In any 

case the resource estimates so far produced are not robust enough 

to support bids in the current Survey and it would also be 
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premature to discuss provision in advance of a decision being 

taken on the policy. However, assuming the recommendations of the 

Inquiry are implemented and more reliable cost estimates are 

available, I would be prepared to review the position in next 

year's Survey. 

I am copying this letter to the Prime Minister, James Mackay, 

Geoffrey Howe, Malcolm Rif kind, Tom King, Patrick Mayhew, Lord 

Fraser and Sir Robin Butler. 

NORMAN LAMONT 
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Treasury Chambers. Parliament Street, SW1 P 3AG 

The Rt Hon Douglas Hurd QC MP 
Home Secretary 
Home Office 
Queen Anne's Gate 
LONDON SW1H 9AT fiAugust 1989 

WAR CRIMES 

Thank you for your letter of 19 July setting out your current 
thinking on the resources implications of implementing the 
recommendations of the War Crime Inquiry. I am also grateful to 
Lord Fraser for his letter of 31 July about the possible 
implications in Scotland. 

The major resource implications, estimated at £12-24 million a 
year in England and Wales alone, would stem from the general 
implementation of the 1988 Criminal Justice Act provisions for 
live television evidence to be taken from witnesses abroad. I 
understand why you would prefer to avoid the impression of making 
special provision to enhance the likelihood of convictions in the 
war crimes cases. However, most of the costs involved would be 
entirely unconnected with war crimes trials (where you estimate 
the direct costs of television links to be only perhaps £200,000 
per case - although I note that Lord Fraser thinks this is too 
low) and I entirely endorse my predecessor's view that additional 
resources should not be made available to implement that measure. 
The necessary provision would have to be found by the departments 
concerned from within existing resources. 

Your estimate of other costs is more modest, perhaps £3-4 million 
a year over 5 years falling in a number of areas notably the 
course, legal aid, Crown Prosecution Service and the policy. I 
must say that I would expect costs of this size to be absorbed 
within the considerable budgets of the bodies concerned. In any 
case the resource estimates so far produced are not robust enough 
to support bids in the current Survey and it would also be 
premature to discuss provision in advance of a decision being 
taken on the policy. However, assuming the recommendations of the 



Inquiry are implemented 
available, I would be 
year's Survey. 

I am copying this letter 
Geoffrey Howe, 	Malcolm 
Lord Fraser and Sir Robin 

and more reliable cost estimates are 
prepared to review the position in next 

to the Prime Minister, James Mackay, 
Rifkind, 	Tom King, 	Patrick Mayhew, 
Butler. 

NORMAN LAMONT 
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7 September 1989 

The Rt Hon Douglas Hurd CBE MP 
Secretary of State for the Home Department 
Home Office 
50 Queen Anne's Gate 
LONDON 
SW1H 9AT 
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WAR CRIMES 

Since your statement to the House of Commons on 24 July and the publication 
of the War Crimes Inquiry Report there have been a number of developments 
in Scotland of which I feel you should be aware in the lead up to the debates 
to be held when Parliament resumes. 

Following the statements to Parliament on 24 July Mt Antony Gecas (formerly 
known as Antanas Gecevicius) obtained an interim interdict in the Court 
of Session in Edinburgh against Scottish Television Limited to prevent 
them from re-showing a documentary programme entitled "Crimes of War" which 
had been broadcast previously in July 1987. 	The interdict was obtained 
during the evening of 24 July and transmission of the programme was stopped 
before the last section of the programme was broadcast. Scottish Television 
Limited have lodged answers to the Petition and a date has yet to be fixed 
by the Court for a hearing to take place. 

More importantly Mt Gecas is suing Times Newspapers Limited for defamation 
and damages of £150,000 in respect of articles which appeared in August 
1987. This action is at an advanced stage and a proof has been fixed for 
12 days in Court of Session commencing on 7 November. 

Solicitors acting for Times Newspapers wrote to the Crown Agent asking 
What the Crown's position was in the matter. I enclose a copy of Messrs 
Bird Semple Fyfe Ireland WS' letter dated 18 August and a copy of the Crown 
Agent's reply dated 29 August. 

Mr Gecas raised a further Court of Session action for defamation against 
the author Ephriam Zuroff last year but this has effectively been sisted 
upon the basis of an interdict preventing any further alleged slanders. 

In relation to the action involving Times Newspapers Limited the defenders 
have pled veritas and arrangements are in hand, apparently, to interview 
witnesses in the Soviet Union with a view to leading them in evidence against 
Gecas/ 
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Gecas at the proof. Since I have no jurisdiction at the moment I cannot 
appear in the proceedings and ask the Court to sist (stay) the action. 
As you will see from the penultimate paragraph of Messrs Bird Semple's 
letter it is clear that Gecas intends to proceed with the action notwith- 
standing publication of the Inquiry Report. 	It is not obvious whether 
he seeks to do this to clear his name at the earliest opportunity or whether 
he is trying to lay the foundation for a defence in the event of criminal 
proceedings against him that reports of the civil proceedings make a fair 
trial impossible. 

Even if the Government is in a position to make an announcement as to its 
intentions in relation to War Crimes before 7 November I could not say 
to the Court for example that criminal proceedings are pending or imminent 
for the purposes of obtaining an order under Section 4(2) of the Contempt of 
Court Act 1981 to restrict publication of the proceedings. 

It may be that Times Newspapers Limited will be unable to proceed with the 
proof on 7 November because of difficulties in obtaining the evidence from the 
Soviet Union that they seek or they may request a postponement in the light of 
the debates but one cannot count on this nor in the latter instance can one be 
certain the Court will grant the request if Mt Gecas remains anxious to 
proceed. 

Should there be any further developments bearing on the debates I shall keep 
you advised. 

I am copying this to the Private Secretaries to other Cabinet Ministers 
and Sir Robin Butler. 

FRASER OF CARMYLLIE 
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Derek G Currie Esq 
Mears. Bird Semple Fyfe Ireland 
g4I'leitors 	, 
49: West. George Street 
GLASGOW, G2 4RB 	' 29 August 1989 

Dear Sir 

TIMES NEWSPAPERS LIMITED 
ANTONY GECAS 

Thank you for your letters of 18 and 25 August. 

As you know the Lord Advocate has, at the present time, no jurisdiction 
in relation to allegations of crimes committed abroad during World War II. 
The Government's position \following the publication of the War Crimes 

:Inquiry Report was stated by the Home Secretary on 24 July 1989 (Hansard 
Column 732):- 

"We are impressed by the force of argument that led the Inquiry to its 

.clear conclusion that legislation was required, but we want to hear 

'views . of Parliament before taking . a final view on the principal of 
. legislation. 	This is a matter, after all, on which the views of Parliament 
;will be. decisive. 	The Government will provide an opportunity for each 
House to debate the Implications of the report and the action that. should 

. be taken in response to it. 	The debates will take place in the Autumn 
, once there has been a proper-opportunity to study the report and reflect 
upon it. , .1n the light of-the views.  expressed in those debates, the Government 
will take a final decisiOn on whether to bring forward a bill on the lines. 
proposed by the Inquiry." 

Further at Column 736 thejloine.SecretSrY:stated that.  the Report "recommends 
a :series' of investigations, but I amlnot prepared to authorise further/ 
work on them until it is clear in what Way Parliament will wish to proceed." 

The likelihood is that the Inquiry findings will be debated when Parliament 
resumes during the second half of October and it may be some time after 
that before the Government takes a' final decision whether to promote 
legislation affording jurisdiction in 'relation to alleged war criminals. 
Consequently the Lord Advocate is unlikely to be in a position to say 
prior to 7 November, when I understand the proof is set down to commence, 
whether he will have to consider war crimes allegations against Mr Gecas 
or anyone else. 
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I,  would be grateful if you would keep me advised if for any reason the 
proof does not proceed in early November. 

Yours faithfully 

.I DEAN 
Crown Agent 
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ScD 

I. Dean, Esq., 
Crown Agent, 
Crown Office, 
5/7 Regent Road, 
Edinburgh, 
EH7 5BL nos. 

BIRD 
SEMPLE 

FYFE 
IRELAND 
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Your Ref: 

Dear Mr. Dean, 

Times Newspapers Limited 
Antony Gecas  

I act for Times Newspapers Limited who publish inter alia The Times newspaper. 

In August 1987, The Times published two articles which related to various aspects 
of war crimes and the existence in Britain of alleged Nazi war criminals. 

Some time thereafter, Antony Gecas formerly known as Antanas Gecevicius, raised 
an action in the Court of Session against Times Newspapers Limited seeking 
damages for alleged defamation. Mr. Gecas based his claim on the fact of various 
references to him in the said articles. 

The action has been defended and is set-down for a three week Proof in November 
of this year. 

In preparation for the forthcoming Proof, I am about to travel to Lithuania to take 
precognitions from certain witnesses. In addition, I already possess a substantial 
number of documents which I believe will be used in Court to support my clients' 
position. 

• 
However you will be aware that the GovernMent haiWeently received a report from 
a War Crimes Inquiry chaired by Sir Thomas Hetherington and William Chalmers, 
Esq. The report is presently before Parliament. If Parliament decides to amend the 
law to allow the prosecution in this country of persons' alleged to have committed 
relevant war crimes, all the evidence ingathered by the War Crimes Inquiry will no 
doubt be passed to the Lord Advocate for his consideration as to whether or not to 
initiate criminal proceedings against any persons resident in this country. 

If that happens, the evidence which the Lord Advocate will be perusing, will I 
believe, be identical to the evidence which I will be producing to the Court of 
Session in November of this year. As I have said, this will include not only a 
substantial number of documents but the leading of evidence from a number of 
witnesses presently resident in the Soviet Union. 

Edinburgh Office 
031-225 4914 

Telex 72388 LEGAL G 
Fax (Group 2/3) 031-343 1872 

Authorised to conduct investment business under 
the Financial Services Act 1986 by The Law Society of Scotland. 
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I. Dean, Esq., 	 2 	DGC/RMcA 	18th August, 1989 

Mr. Gecas and his legal advisers have not sought, to izIte, any discharge of the 
forthcoming Proof as a result of the terms of the said War Crimes Inquiry Report. 

It seems to me and Senior Counsel that it is not unlikeiy that Mr. Gecas will allow 
the evidence to be led at the Proof in November, so that if and when a criminal 
prosecution is initiated against him, he can found a plea in bar of trial. 

In these circumstances, I shall be grateful if you woulii'ponsider the above 
information and let me know the Crown's position as !a!, matter of some urgency. 

Yours sincerely, 

Derek G. Currie. 

• 

' 
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WAR CRIMES  

Thank you for copying to me your letter of 18 August 1989. Although work by 

officials to produce more reliable cost estimates is continuing, it is right to set 

out the difficulties peculiar to the war crimes proposals which will make it quite 

impossible to uncouple the policy decision from the question of resources in the 

manner suggested in the penultimate paragraph of your letter. 

It is important that the implications of a decision to bring forward legislation to 

permit alleged war criminals now resident in this country to be prosecuted are 

fully appreciated. Once the process of investigation and prosecution has been 

initiated, we are likely for all practical purposes to be committed to a major 

exercise. Whereas the War Crime Inquiry was able, perfectly properly, to 

concentrate on a limited number of cases, there will be an expectation that all of 

the many serious allegations will be the subject of proper investigation and 

careful consideration as to whether proceedings should be instituted. 

It would be politically unrealistic to believe that, once we have embarked upon 

such an investigation, it would be possible to do anything but see it through to its 

natural conclusion. 
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The financial costs could be very high indeed. The reports which I am receiving 

from my own officials and the Crown Prosecution Service suggest that it will be 
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extremely difficult further to refine the CPS component of the estimates set out 

by Douglas Hurd - and acknowledged by him to be somewhat crude - in his letter 

of 19 July. There are so many variables that it may be necessary to resort 

simply to a "best possible" and "worst possible" scenario approach. The effect is 

that if we are now prepared to espouse the principle of legislating to facilitate 

war crimes prosecutions, it can only be on the basis that we are prepared to 

accept that the price of doing the job properly may be very high. 

A factor peculiar to the Crown Prosecution Service is that it is a "one product 

Service", and accordingly cannot look to savings on another programme so as to 

be able to absorb within existing provision the expenditure arising from war 

crimes cases. I cannot agree to any trimming of the resources presently devoted 

to the prosecution of current crime. This in any event would have seriously 

adverse political consequences - especially given the present climate of opinion 

towards the CPS. Any agreement on my part to the proposed legislation for the 

prosecution of war crimes must accordingly depend on assurances as to full 

provision of the necessary resources, the lack of which would inevitably affect 

any assessment of where the public interest lay. 

Copies of this letter go to the Prime Minister, James Mackay, Geoffrey Howe, 

Douglas Hurd, Malcolm Rifkind, Tom King, Lord Fraser and Sir Robin Butler. 
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I have been thinking about the giving of evidence from outside the 
United Kingdom by live television link in the light of your letter of 25 July 
and of the report of the War Crimes Inquiry. 

I would propose, subject to your views and those of other colleagues, 
to include in the forthcoming Criminal Justice (International Co-operation) 
Bill a provision enabling live television links to be brought into force for 
such offences as I may prescribe by Order made by statutory instrument. 
Malcolm Rif kind would have the same power in relation to Scotland if live 
television links were to be available there, and Peter Brooke will wish to 
consider whether a corresponding provision might be made for Northern Ireland. 
My intention would be to prescribe initially the offences of murder, 
manslaughter, genocide and serious and complex frauds defined by reference to 
the use of the 1987 Criminal Justice Act procedures. This would have the 
advantage of excluding the customs cases about which we are concerned and 
including those cases in which the prosecution agencies are particularly keen 
to have live television links available. The only difficulty appears to be 
that serious frauds can be unambiguously identified only as those which are 
made the subject of transfer proceedings or a preparatory hearing under the 
Criminal Justice Act 1987. The 1987 Act does not distinguish between the 
seriousness and the complexity of an offence; 	and there is no logical 
connection between the complexity of an offence and the utility of admitting 
evidence from abroad by live television link. 

Under the scheme I describe, additional legal aid costs should be 
small. There would still be costs to the prosecution agencies, estimated at 
£1.8 million a year for the frauds and upwards of £200,000 a case for war 
crimes if these ever matured. These costs would have to be met by the 
prosecution agencies themselves from present and future PES provision. I fear 
that we could not make a PES transfer from the Home Office. 

I should be grateful for colleagues' agreement to this course, and 
for an indication of when they would wish to see links made available - 
bearing in mind costs and operational considerations. It would be helpful to 
have replies within two weeks. 

Copies of this letter go to James Mackay, Norman Lamont, Malcolm 
Rif kind, Peter Brooke and other members of H Committee. 

The Rt Hon Sir Patrick Mayhew, QC., MP. 
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