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Columns 238-259 Picketing Law
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EMPLOYMENT BILL: BALLOTS AT THE WORKPLACE /(7—“
144

In his minute to you of %dﬁpfil Jim Prior proposes a new

Clause in the Employment Bill requiring an employer to
provide on request a place for a secret union ballot.
I have also seen your Private Secretary's letter of 10

April.

I welcome Jim's proposed exclusion of firms employing 20

- = i
people or less. The requirement could be onerous for many
of these, for example, because of lack of adequate premises.
It would be inconsistent with ourpolicy towards small firms

to place this additional legal obligation on them.

In the absence of any widespread prior consultation with
industry on the details of this requirement we must, I
think, indicate our willingness to listen sympathetically
to any representations from them and to amend the Clause

if .necessary to avoid any nonsenses.

I assume that the requirement would apply only to ballots

for those purposes specified in the Bill in relation to
postal ballots (on in;;;;;;;Eﬁ;;;E;;?- elections; amendment
of rules; union amalgamations etc. or other purposes

specified by Order).

/Whatever ...
CONFIDENTTAL
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Whatever the precise form of the resulting Clause in the
Employment Bill I hope that the preparation of the forthcoming
Green Paper on trade union law to be published later this

year will give us an opportunity to consider at wmore leisure
the pros and cons of further legislation on the proper role

of ballots before industrial action.

I am sending copies of this minute to the other members of

E Committee and to Sir Robert Armstrong.

Y

K J
11 April 1980

Department of Industry
Rp 11.01 Ashdown House
123 Victoria Street
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EMPLOYMERT BILL

Members may find the following notes
helpful for the debate on the Employment -
Bill on Thursday 17th April 1980.

Conservative Research liepartment 11th April 1980
32 Smith Square PSS/CFM
London SW1
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EMPLOYMENT BILL

The Government has tabled a new clause to the Employment Bill
which will impose clearly defined limits on secondary industrial
action. With this new clause the Bill now contains restrictions
on all forms of secondary action, such as secondary picketing,
the blacking of goods or services, and sympathetic strikes.
Clause 15 of the Bill as amended in Committee ulready restricts
lawful picketing to an employee's own place of work - secondary
picketing is thus made unlawful - and the new clause proposes

no further changes to the law on picketing.

In a statement on the publication of the new clause Mr. Prior
said that 1t:

"will protect employees and employers alike from the
unwarranted end indiscriminave use of secondary industrial
action . . . this new clause, together with the existing
provision in the Bill which limits secondary picketing

by restricting lawful picketing to an employee's own
place of work, will restore a better and much needed

bi- ance between the legitimate objects of industrial
action and its effects on third parties."

(3 April 1980)

The introduction of a clause on secondary action was fore-
shadowed during the Debate on the Second Reading of the
Employment Bill (17 December 1979) when Mr. Prior said the
Government would be considering the result of outstanding
legal cases in this area.

The new proposals are potentially more effective and straight-
forward than those put forward in the Government's Working Paper
on the subject, published in February. As a result of
consultations with interested bodies, better protection against
secondary action is now to be given to small firms and to those
not in any way directly concerned in the original dispute but
against whom secondary action might have been directed.

Recent House of Lords' judgements in the cases of Express
Newspapers versus McShane and Duport Steels versus Sirs have
shown the unsatisfactory and damaging state of the law.as it
presently stands. Under section 13 of the Trade Union and - .
Labour Relations Act 1974, as amended by the Trade Union and
Labour Relations Amendment Act 1976.union officiels and others
who organise secondary action enjoy immunity from proceedings
in civil courts for breaches of any contract however remote
such action is from the original dispute, as long as they can
show that they believe the action is in furtherance of that
dispute. The law has thus become a licence for widespread
industrial disruption.

The new clause to the Bill will remove immunity for any
secondary action, except where the sole or principal pl.rpose
of such action is to interfere directly with business being
conducted during the dispute between the employer in dispute
and the direct ("first") supplier or customer whose employees




are taking the secondary action, and where it ig likely to have
that effect. The new clause thus incorporates, in relation to
secondary action, the tests of motive, remoteness and capability,
as developed by the Court of Appeal and described in the
Government's Working Paper.

Under the new clause there will be no immunity for secondary
action which interferes with commercial contracts if:

a) it is organised at any firm other then the first
supplier or customer of the firm in dispute; or

b) although organised at the first supplier or customer,
it is nonetheless aimed at business conducted with
firms other than the one in dispute (ie it must not be
intended simply to influence the firm in dispute
indirectly by damaging a lot of other people).

The new clause will:

a) remove immunity from any secondary action when the
original dispute is a total strike, since there would
be no ‘business between the firm in dispute and 1ts
first suppliers or customers, any secondary action

could only be aimed at others.

impose tough limits on secondary action by employees
of first customers, since such action is almost
invariably not aimed at the firm in dispute but
intended to disrupt other contracts and spread
inconvenience to a wider community; and

provide better protection than allowed in the Working
Paper for small firms which are first suppliers and
customers. The tighter provisions mean that the
concept of wsubstantial" in defining first g.ppliers
and customers cen safely be abandoned — most small
firms would be “substantial! suppliers or cugtomers,
and therefore would in fact have been more exposed
than their larger counterparts to secondary action.

would continue to protect secondary action which:

is taken during a dispute by employees of a company
which steps in to undertake supplies in place of those
which would otherwise have come from an associated
employer who is in dispute; and

leads to a breach of a contract of employment only but
this would no longer constitute a lawful means for
inducing a breach or interference with & commercial
contract.

The Government will be producing & Green Paper on the broader
aspects of trade union immunities later in the year so that
there may be informed public debate on this very complex issue.
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During the Committee stage of the Bill the Government introduced
an additional clause to provide time off to enable pregnant
employees to receive ante-natal care. This now stands as

Clause 12 of the Bill.

AN ILLUSTRATION: THE NEW CLAUSE AND THE SREEL STRIKE

For the purposes of illustration (Kiis possible to consider what
the likely effect of the new clause would have been on the recent
BSC dispute. The precise effects in any particular situation
will depend, of course, on the facts and circumstances of each
individual case.

1. Action by employees of first suppliers and customers of BSC

In future, such secondary action would have immunity:

(1) only if its principal purpose was to interfere with
the current business between the first supplier/
customer and BSC during the dispute and the action
was likely to have that effect.

but not if its principal purpose was to interfere
with contracts between the first supplier/customer
and third parties, the motive behind such action
being to influence the parties to those contracts or
others affecteds,— eg the general public or the
Government — to put pressure on BSC to settle.

The strikes called by the ISTC at the private steel producers
would clearly fall in the second category and therefore would not
have had immunity. Furthermore, the immunity would depend on
there being interference with the current business between BSC
and a first supplier or custemers. If there were no such current
business (eg because the BT were totally closed by its own
employees "primary' action), there would be noimmunity for
secondary action at a first supplier or customer.

2. Blacking by employees of stockholders of steel purchased
from BoSC on their premises

Wihere goods from the employer in dispute have been delivered

to a customer (in this case the stockholder), blacKing them
would affect only the §tockholder's contracts with other parties.
Hence, there would be no immunity for that interference.

3. Blacking by Transport Workers of Goods in TrARL

In the case of nop-BSC goods, eg imported steel, where there is 10
contractual link with BSC, there would be no immunity for blacking.

In the case of any BSC goods being moved from BSC premises there
would be immunity for blacking if the goods were being moved
under a contract between the employer of the transport workers
and the BSC.




==

In the ease of BSC steel purchased by a stockholder and being
moved from his premises to a third party, there wruld be no
immunity for blacking.

4. Blacking by Dockers of Steel

In the case of non-BSC steel there would be no cont'acts with
the BSC (the employer in dispute) and therefore no immunity.




10 DOWNING STREET

From the Private Secretary 11 April 1980

Dee Btre |

There was a report in the Daily
Telegraph on 8 April that your Secretary
of State has initiated further consultations
on the repeal of certain aspects of the
1975 Emp:oyment Protection Act. RN thS
is the cace, 1 would be grateful if you could
let us have a note of explanation

I am sending a copy of this letter to

Martin Hall (HM Treasury) and Ian Ellison
(Department of Industry)

e

Andrew Hardman Esq
Department of Employment
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From the Private Secretary. ( /] I’Y %‘) 10 April 1980
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Employment Bill: Ballots at the Workplace

The Prime Minister has considered your Secretary of State's
minute of 8 April on the above subject. She is in principle in
favour of the CBI proposal that a new provision be inserted in the
Bill which would oblige an employer at the request of a union
recognised by him to provide a place on his premises at which a
secret ballot could be conducted. But she has asked, firstly,
who would supervise such a ballot; and secondly, what would happen
if the majority of the workforce belonging to the union wanted a
ballot but the union does not ask for one. She has suggested that,
in order to deal with the later point, the clause might include
provision for a ballot under those circumstances.

I am sending copies of this letter to the Private Secretaries
of E Committee and David Wright (Cabinet Office).

Andrew Hardman, Esq
Department of Employment
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EMPLOYMENT BILL: BALLOTS AT THE WORKPLACE v

You will remember that at the meeting of "E" Committee last September
E (79%h) I referred to a suggestion - promoted by Lord Robens - to
encourage work-place union ballots which would complement our intention

to provide public funds for union postal ballots.

I have been discussing this with the CBI. They have now come forward
with the firm proposal that a new provision be inserted in the Employment
Bill whicg—agﬁTH_iﬁﬁ? an obligation on an employer at the request of a
union recognised by him to provide a place on his premises at Which a

secret ballot could be conducted at an appropriate time among the union's
members in his employment.

I believe this is a useful idea worth incorporating in the Bill. It would
give a further encouragement to union ballots at no cost to the Exchequer
and little, if any, to employers; it is a limited facility but one which
where requested and provided will enable the objectionable features of
votes at mass meetings to be avoided; and it will help to dispel the
notion that the Bill is a punitive anti-union measure.

The CBI do not believe that in general a provision on these lines would
create difficulties for reasonable employers, but in response to potential
concern from small employers have suggested that the new obligation
should not be placed on them. Whilst I do not believe that there is any
substantial ground for such concern, I am prepared to accept this limit-
ation and accordingly propose that the new provision should not apply

to firms with 20 or fewer employees. This would be consistent with

the cut off for small firms already in the Bill in relation to unfair
dismissal legislation.

With the agreement of colleagues I would therefore propose to put down




CONFIDENTTAL

if possible at the end of this week an appropriate amendment to the Bill
to be taken at Report Stage to give effect to this idea.

I am circulating this to members of E Committee and Sir Robert Armstrong.

JP
Departusnt lof Euployment /Approved by the Secretary

of State and signed in
his absence/

8 April 1980







BRIEFING ON EMPLOYMENT BILL
-
NEW CLAUSE ON SECONDARY INDUSTRIAL ACTION
1. The Government has tabled a new clause to the Employment Bill

which will impose tight limits on secondary industrial action.

/For illustration of the effects of the new clause during a British

Steel Corporation strike, see Annex7 .

2. With this new clause the Bill now contains tough restrictions
on all forms of secondary action (eg secondary picketing, the

"blacking! of goods or services, and sympathetic strikes). Clause
14 of the Bill already restricts lawful picketing to an employee's

own place of work - secondary picketing is thus made unlawful.

The new proposals, which will restrict blacking and sympathetic
strikes, are more effective and straightforward than those put
forward in the Government's Working Paper on the subject, published
in February. As a result of the consultations, better protection
against secondary action is now to be given to small firms and to
those not in any way directly concerned in the original dispute

but against whom secondary action might have been targetted.

L. As recent House of Lords' judgements have shown, under the
present law (s 13 of TULR Act 1974, as amended by the TULR Amendment
Act 1976), union officials and others who organise secondary action
enjoy immunity from proceedings in civil courts for breaches of any
contract however remote such action is from the original dispute,

as long as they can show that they believe the action is in further-

ance of that dispute. The law has thus become a licence for widespread




industrial disruption.

5. The new clause to the Bill will remove immunity for any secondary
action, except where the sole or principal purpose of such action

is to interfere directly with business being conducted during the
dispute between the employer in dispute and the direct ("first")
supplier or customer whose employees are taking the secondary
action, and where it is likely to have that effect. The new

clause thus incorporates, in relation to secondary action, the

“tests" of motive, remoteness and capability, as developed by the

Court of Appeal and described in the Working Paper.

6. There will be no immunity for secondary action which inter-

feres with commercial contracts if

a) it is organised at any firm other than the first

supplier or customer of the firm in dispute; or

b) although organised at the first supplier or customer,
it is nonetheless aimed at business conducted with firms
other than the one in dispute (ie it must not be intended
simply to influence the firm in dispute indirectly by damaging

a lot of other people).

(The sole exception to this is the very special case involving

associated companies as described in paragraph 8 a below).

7. The new clause will:




a) remove immunity from any secondary action when the
original dispute is a total strike (since there would be no
business between the firm in dispute and its first suppliers
or customers, any secondary action could only be aimed at

others - see 6 b above);

b) impose tough limits on secondary action by employees of
first customers, since such action is almost invariably not
aimed at the firm in dispute but intended to disrupt other
contracts and spread inconvenience to a wider community (see

6 b above,); and

c) provide better protection than allowed in the Working Faper
for small firms which are first suppliers and customers (the
tighter provisions mean that the concept of '"substantial in
defining first suppliers and customers can safely be abandoned -
most small firms would be '"substantial' suppliers or customers,
and therefore would in fact have been more exposed than their

larger counterparts to secondary action).

8. Immunity would continue to protect secondary action which:

a) 1is taken during a dispute by employees of a company which
steps in to undertake supplies in place of those which would
otherwise have come from an associated employer who is in

dispute; and

b) leads to a breach of a contract of employment only (but




this would no longer constitute a lawful means for inducing

a breach or interfering with a commercial contract);

9. The Government will be producing a Green Paper on trade union
immunities later in the year so that there may be informed public

debate on this very complex issue.




AN ILLUSTRATION: THE NEW CLAUSE AND THE STEEL STRIKE

This note considers for purposes of illustration the likely effect

of the new clause on the recent BSC dispute. The precise effects

any particular situation will depend, of course, on the facts

a particular case.

Action by employees of first suppliers and customers of BSC

future, such secondary action would have immunity

(i) only if its principal purpose was to interfere with
the current business between the first supplier/customer
and BSC during the dispute and the action was likely to have

that effect.

(ii) but not if its principal purpose was to interfere with
contracts between the first supplier/customer and third parties,
the motive behind such action being to influence the parties to
those wntracts or others affected - eg the general public or

the Government - to put pressure on BSC to settle.

The strikes called by the ISTC at the private steel producers would

clearly fall in the second category and therefore would not have had

immunity. Furthermore, the immunity would depend on there being

interference with the current business between BSC and a first

supplier or customers. If there were no such current business (eg




because the BSC were totally closed by its own employees 'primary'
action), there would be no immunity for secondary action at a first

supplier or customer.

Blacking by employees of stockholders of steel purchased

BSC on their premises

Where goods from the employer in dispute have been delivered to a
customer (in this case the stockholder), blacking them would affect
only the stockholder's contracts with other parties. Hence, there

would be no immunity for that interference.

3. Blacking by Transport Workers of Goods in Transit

In the case of non-BSC goods, eg imported steel, where there is no

contractual link with BSC, there would be no immunity for blacking.

In the case of any BSC goods being moved from BSC premises there
would be immunity for blacking if the goods were being moved under

a contract between the employer of the transport workers and the BSC.

In the case of BSC steel purchased by a stockholder and being moved

from his premises to a third party, there would be no immunity for

blacking.




Blacking by Dockers of Steel

In the case of non-BSC steel there would be no contracts with the

BSC (the employer in dispute) and therefore no immunity.
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Rt Hon Sir Keith Joseph Bt MP ?’7/\
Secretary of State h

Department of Industry

Ashdown House

123 Victoria Street

LONDON SW1i D38 March 1980

Dov Seorin f Sl

You wrote to me on 25-March pointing out that E(80) 10 defined the
ambit of lawful secondary action in terms of "action by the employees
of the first supplier' etc rather than in terms of action "at the
first supplier" etc (as E(80) 1 had done) .

As I mentioned at the meeting of E on 24 March this change was prompted
by the Lord Chancellor who pointed out that the legislation would have
to be drafted in terms of the inducement (ie the call) to take secondary
action rather than in terms of the action itself. The inducer may be a
union official who is not employed at the first suppliers' because he

is a full time union officer based elsewhere.

It is therefore strictly speaking more accurate to talk in terms of
Maction by the employees of the first supplier" but that is all there
is to it. The change of wording does not imply any widening of the
scope of lawful secondary action. The picketing provisions in the
Employment Bill already withdraw immunity from secondary picketing,
which is the only form of industrial action which can be taken by
empioyees other than at their own place of icik. The new clause on
secondary action generally will not change this in any way.

I am copying this letter to the members of E Committee, Robin Ibbs
(CPRS), John Hoskyns and Sir Robert Armstrong.

e SRan

£T&7§Ja-/

/Rpprovcd by the Secretary of
“State and signed in his uhsencg7
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ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn

i 27 March, 1980
\4\)

The Rt. Hon. Margaret Thatcher, MP,
Prime Minister,

10 Downing Street,

London, SWl.

Further to our discussion last night:-

(a) As to policy I enclose a note summarising the
views I expressed on the questions you asked me.
(I have shown this to the Attorney but no copies
have gone to anyone else)

You also asked me to send you a copy of the draft clause
which was prepared in December to give effect if required
to what now seems to be called the "Percival" plan,

and I enclose that herewith. It was prepared by
Parliamentary Counsel after discussion between him,

Paddy Mayhew, the Department's lawyers and myself.

I also enclose a copy of a paper which I had submitted

in October 1979 and which was in effect used as the
instructions to Parlismentary Counsel to draft this clause
and the other options we considered.

The draft clause which I am sending herewith was drafted
to give effect to, and does give effect to, the proposals
which I had put forward in that paper, in Cases 1, 2, 3 and 4 -
in brief that the unions should continue to enjoy immunity
in Cases 1, 2 and 3, but that, as proposed in Case 4, B, not being
a party to the ‘édiipute, should be free to sue.

RN s e L
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CONFIDENTIAL

IMMUNITTES

There is one question of principle which must be decided

at this point. There may well be others later - like that
of making union funds liable. Of course there are links
between what we do now and those further questions.

What we do now may well have a great bearing (for better or
for worse) on later consideration of such matters. But

the one we have to decide now is the fundamental one in this
field and it can and must be considered on its own.

The basic question is of course: Are we going to "ensure
that the protection of the law is available to those not
concerned in the dispute but who at present can suffer
severely from secondary action (picketing, blacking and
blockading)?"

However for present and practical purposes thatcan and

must be translated into terms of the options available.

What are the choices open to the Government at this moment?

In fact that can be reduced to a choice between two
alternatives — which of two conflicting interests is to prevail
- as set out below.

First however it is important to appreciate that

the choice is nof, as the most recent paper might appear

to suggest, whether we should (a) “ban secondary action
altogether" or (b) do as the paper suggests. There are
several options between the two. One is that which seems now
to be known as the "Percival' option, though it is by no means
personal to me. The method was designed by me but simply

to implement, and would implement in a very simple form,

our Manifesto promise quoted above - no more no less. In

no way can it be said to "ban secondary action altogether",
either directly or indirectly.

5. I return to the actual choices.

(5, There are here two conflicting interests:-

(a) On the one hand the unions say that they should be
free to use the employees of an employer who is not
a party to the dispute to interfere with commercial
contracts between him and the employer in dispute
in order to bring pressure to bear on the latter -
and that in order to enable them to do that the
employer who is not a party to the dispute must remain
deprived on his Common Law rights to the protection of
the Courts for himself and his employees.

They also say that these are "traditional" rights
enjoyed for a long time. That is not correct. It is
understandable that they would like to keep this addition
to their industrial muscle but there is no case for
their claiming that it is "traditional™. The advantages
which they would lose would be advantages which they have
enjoyed only since 1974 at the earliest.

/(b) On




(b) On the other hand if that view prevailed
and the present proposals were implemented
employers who happened to have a contract
with the employer in dispute could find that
for no better or other reason than that,
they could be the object of secondary blacking
causing them severe damage, in circumstances
in which they would at Common Law have a right
of action to protect themselves (and their
employees), but,because of the new law, left
in their present position i.e., unable to
pursue their Common Law rights.

In practise it is inherently unlikely
that they would take proceedings unless
suffering or likely to suffer severe damage.
If when that situation did arise they found
they were still unable to exercise their
Common Law rights it would be little comfort
to them to say that that was necessary in order
that those engaging in industrial disruption
should have this extra muscle.

In those circumstances the choice has to be faced - and
decided — as the paper accepts — as a gquestion of

“basic principle". DTranslating that into practical
terms, would it not mean that if the Government
implemented these proposals the only reasoned argument
that could be advanced in support would be on the
following lines?¥ "We have considered all the advantages
and disadvantages for the "unions" on the one side and for
the "victims" on the other and it is our considered view
that the "unions" should retain the privilege of adding
to their own muscle at the expense of the "yictims"
(employees as well as employers) whatever the cost to
those "victims" may be." I could not say it.

The most serious of the practical consequences would
I think be as follows:

(a) Supposing that one were able to limit the immunity
by so to speak drawing a ring fence around all those
in direct commercial relationship with the employer
in dispute, leaving everyone outside that ring free
to sue, that would still leave all those in direct
commercial relationship with the employer in dispute,
deprived of the right to sue and they are the ones

(i) most likely to be attacked anyway (and
even more so if as would be the case on this
hypothesis, they were the only ones who could be
attacked with impunity); and

(ii) most likely to suffer severely; and

/(iii) most
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(iii) most likely to have a cause of action(the
benefit of which would still be denied them).

Up to now our position has been clear. We

have always condemned such action. If we take the
course recommended we could no longer complain.

A union could quite properly say: "Why not?

As a result of a considered decision, you have
confirmed this privilege".

(c) If it were decided as a matter of principle to
implement the proposals it is not easy to see how we
could in the near future say we were going to restore

.. the rights to sue which we had just, as a matter of

principle, declined to restore, but unless the restrictions on

the “victims'" right to sue are lifted now or soom
it is of no assistance to him to talk about making
union funds liable - or any of the other ways of
"tightening up". This is the critical decision.
Should the “"victims" be allowed to pursue their Common
Law rights or not? Almost everything else in this field|
is subsidiary to that.

In recent months we have seen many good trade unionists forcedx
with great reluctance to take action against their own employers
with whom they have no dispute, at the risk of causing great
damage to their employers and themselves. If the present
proposals were implemented They would remain subject to

those risks. Accordingly it seems equally in their

interests that their employers should have back their

rights to sue.
///’

% [tcacoe | locun Arsew 5NXLL wislta cAed S0 & Lo (
M Evecnla MM’JLJ e §hee) cost)
m A o il o pocdsToETm
AL “(n.',fl B il D

27 March 1980




2

ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

\ L

Situations iz relabion to which the cuestion of immunity .
msy arisz = Z

(bearing in mind that it only arisss vhen the circumstances
are such that at Common Law a

person could establish 2
cause of action for damages and the cuasvion is vhether

he should be deprived of that right in order that the person
who would otheriise nave besa lieble shell enjoy imzunity

from process) and oa which a policy decision is required.

(1) "Primary" fction

X calls out A's employess (i) czusing or inducing them
D, ) =3

to commit breaches of their contrscts of employment

A=




01-405 764] Extn

ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

with & and/or (ii) bringing the wo tola
standstill and thus preventin; 1 cerrying
out its commercial coantracts. ’
The guestioans which must be

which I sug

©.1. Should X
2gainst
(1i) edove:

under The pre '71 lay. — 2 est;\ecfally
rdley —(1985) A
general

Yes. botl(end in my

erelais
confident
Tea2dily

.
.

against

Persons so plzced can prosect themselves -
by the terms of thseir cozmtracts. If the conmtract

al azctioz" they will have

is silent on "irdus
a right of action for breach of it. If they
choose to agree to 2 term excusing A if his
performence is prevented by.-'industrial action”,
so be it. fnd it would I.think be turning back
the clock to remove imﬁnity from these “5

conseguences of primery action. (Lz2in I see no

5 effect to this answer if -

CONFIDENTIAL




ROYAL

X calls out
or services
vith the righv

between them ar

Q-3-

A.3-

Shculd % contimue tos

1
sue jui

even if he could-
Should X

action 2gzinst him BF

continue To enjoy
B?

No. In some cases 1t
fulfil his contract by o\.nar

mea!
be 2 duty on him To Take
pitigate his damages by S
is so often the cass, the
deliberately beceause

his contract 2nd so

real, B may be ceussd serious cam
of which he could obtain an injun
compensation at Conzon Law
to protect himself so long

Tenains.

may D2 DOSS

s e asona’

but can

as th

COURTS OF JUSTICE

LONDON. WC2A 2LL

soods
s invsriering

the contract

d. in aay event

in those circumstances,

unity from

ible for B to
ns and thers will

ble steps to
But if, -as

was tzken
therwise fulfil

on A vill be

age in respect
unction and/ox
‘teke no action

e present immunity




ROYAL COURTS OF JUSTICE -
LONDON. WC2A 2LL
01-503 7531 Ex:n
(Tais is the area in whic?

that the wider option :

cners
only real qﬁestio:n.
25 a cuestion of
rd), the
nave done are quite

to the CBI- =

siould be acceptzble

£ those 2nswers 1 Pa.rlia:en'ta'r.y’ Counsel were
le clearly to implement then we should then be in a,é°°d
sition I would think to take line that the consultations
een very meaningful, we heve alleyed the fears of
el Ak, 2 ) and of the

have to do, held the balanc

9 4 and a2lso done

i2en them by deciding
here the line is to come.

4o
CONFIDENTI




Option (&) "J_,'.I) 'M%W

Acte in contemplation ef furtherance of trade disputes

(1) . Section 13 of the 1974 Act shall be amended &3 follows

(2) 1In subsection (1) -

(a) at the beginning there shall be i?qerted the
Lo
words "Subject to subsection (1B¥’; and

(b) for the word "contract"' wherever it occurs there
shall be substituted the words "relevant
contract".

(3) After subsection (1) there shaell be inserted —
n(14) In subsection (1) above "relevant contract",
in relation to 2n act done in contemplation or furtherance
of & trade dispute, means a confract which is either -
(a2) &a contract of employment, or
(b) a contract which is not a contract of
employment, but the parties to which
include cne or more[ he parties to
the dispute.
(1B) Subsection (1) above shall not prevent en
act done in contemplation or furtherance of a trade dispute
from being actionable in tort at the suit of & person who
is not & party to the dispute in any case where —
(a) the relevant contract is not a contract
of employment, but
(b) one of the facts relied upon for the
purpose of esteblishing liability is
that another person has —
(i) induced another to break a contract
of employment the parties to which

do not include a party to the




dispute, or interfered or induced
another to interfere with its
performance, or

(ii) threatenegd that such a contract
of employment (whether one to which
he is & party or not) will be broken
or its performance interfered with,
or that he will induce another to
break such & contract of employment

or to interfere with its

performance.”
[;;) For subsection (3) there shall be substituted —

"(3) An act which by reason of subsection (1) above
is to any extent not actionable in tort shall nevertheless
be regarded as an unlawful act for the purpose of

establishing liebility in tort in any action not precluded

by that subsection.f}}
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DEPARTMENT OF INDUSTRY
ASHDOWN HOUSE
123 VICTORIA STREET
LONDON SWIE 6RB
TELEPHONE DIRECT LINE oi-212 22071

SWITCHBOARD 01-212 7676
Secretary of State for Industry

2S March 1980

The Rt Hon James Prior IMP
Secretary of State for Employment
Department of Employment

Caxton House

Tothill Street

London SW1

AN

AE'E;I referred to the difference between your proposal in
E(80)1

"limiting immunity .......... and, in the case of
secondary action, to action taken at the first
"

supplier, customer .......

and your reference in E(80)10 to secondary action by
employees of first customer, supplier .....

I suggested that "at" would be more desirable since oy

seems likely to entitle such empléyees to take secondary action
outside their own employment.

You kindly said you would consider.

I am copying to the Members of E Committee, Sir Kenneth Berrill,
John Hoskyns and Sir Robert Armstrong.
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PRIME MINISTER

IMMUNITIES FOR SECONDARY ACTION

It is extraordinary that Jim Prior's paper should have been written and
circulated before the consultation period ended. Cabinet Office seems ot
to have thought that this period ended last Wednesday, not last Friday.
We have this morning been looking at a further 21 documents from
external parties, none of which will have been seen by colleagues, or
summarised for them by the Department of Employment.

Jim Prior's latest memorandum manages to convey a rather misleading
impression of the employers' positions: for example, "Employers have
expressed conflicting views'; 'The range of views shows just how
difficult it is to strike a reasonable balance . . .'. Our analysis of
employers' recommendations does not give this impression? There is a
firm majority in the original papers analysed, and the additional 21
received this morning, for removing immunities for all secondary action.
Several mentioned trade union funds - even though the latter was never
mentioned in the consultation document. It is quite clear that Jim's
latest proposals - though a considerable advance - are not yet right.

For today's E, there seem to be two options:

(i) Accept Jim's latest proposals, while getting agreement, in
return, for an extension of the scope of the Green Paper, to
cover section 14 and the whole question of ballots; and also
other possible changes - in other words, the scope should not
be restricted in advance. Or:

Proper consideration must be given to the recommendations from
the employers, in which case it is not possible to do justice to
them today. The whole exercise would have to be delayed.

Our judgment is that, with so much still to do in the area of trade
union reform, option (1) would be preferable. It should be agreed by
E, preferably today, that the Green Paper review should be carried out
inter-departmentally, preferably under Cabinet Office chairmanship,

A S ot

with a wide-ranging remit.

JOHN HOSKYNS




ANNEX

Immunity should only be provided to participants in a primary dispute

¢ Delta Metal
7 GKN
/BIsPA Y
CPS
/ Lansing-Bagnall
/National Association of Steel Stockholders
/ Cement Makers' Association
Duport Steels Ltd
» Engineering Employers' Federation (to be debated through Green
Paper )
Freedom Association
~Cocoa, Chocolate and Confectionery Alliance
»~ British Ports Association
Institute of Directors
~ National Federation of Self-Employed and Small Businesses Ltd
< Ductile Steels Ltd
~ Birmingham Chamber of Industry and Commerce (majority view)
~ Leeds Chamber of Commerce and Industry (through Green Paper)
© Association of Independent Businesses
~ National Chamber of Trade
~ British Multiple Retailers' Association
//Confederation of British Industry

This is a total of 21 out of 33 respondents.
R y

Although the general immunity of the trade unions themselves was
not raised in the Working Paper, 13 out of the 33 comments received

thought it should be changed.
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MR LANKESTER rcc Mr Wolfson
W Mr Hoskyns
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IMMUNITIES FOR SECONDARY INDUSTRIAL ACTION f" ¢~¢~Lw
v = Gk G
1 Mr Prior's latest proposals go a very long way to meet the many

objections raised to his original proposals. In principle, it would
be possible to go still further and remove immunities for all secondary
action. The CBI have now proposed this and most of those who have
commented on the Working Paper have also argued for it. But this would
/b; going a good deal further than was suggested in the Working Paper.
In fact, Mr Prior's proposal will remove immunities from all secondary

action in cases where the primary action is fully effective. We think

that Mr Prior's latest proposal is a satisfactory step forward if
colleagues do not want to go further now. It could be argued that it is
better not to go any further now unless a change is also made in the
section 14 immunity. Otherwise there is a risk that too many cases of
unlawful action might end in martyrdom

20 Mr Prior does not mention enforceability and the section 14 immunity
for trade unions. This is inev{;able, given the decision not to raise
this matter in the Working Paper. Despite this, six of those who
commented on the Working Paper have urged that trgde union funds should
be put at risk. This subject will be dealt with in the review which

leads to a Green Paper later in the year. As far as we know, the CBI
have not commented on it yet.

3% We have not yet seen a record of the CBI's representations made to
Mr Prior yesterday morning. From newspaper accounts, it appears that
they now favour a legal obligation onemployers to help stage trade union

ballots. We suggest that Mr Prior should be asked to tell the committee
what the CBI have recommended. Sir Leonard Neal has argued (see attached
letter) that the present Bill should be used as a vehicle for making

ballots compulsory before strike action is taken. At a minimum, he

has argued for compulsory ballots when a certain number or proportion of
union members petition for one. I believe there is substantial back-
bench support for this idea, but it seems to differ from the CBI proposal.

45 We doubt whether there is now time to take effective measures on
ballots in the present Employment Bill. On a matter involving the
conduct of trade union affairs, it would be necessary to consult first




Instead, we suggest that the Green Paper Review should be extended in
scope to cover the CBI proposal on ballots - and any other matters

arising out of the working of the new Employment Act. If the conclusion
from the Green Paper exercise is in favour of a further Bill, ballots
could provide the most popular part of the package.

5. We hope that E Committee can decide now that the Green Paper Review
should be carried out inter-departmentally, preferably under Cabinet
el s et el ¥

Office chairmanship.

6. Finally, there are two less important points made in page 3 of
Sir Leonard Neal's letter of 12 March (attached) to which we hope Mr Prior
has responded positively. These are:

(a) Repeal of section 17 of TULRA 1974. This has the effect of
making injunctions a little more difficult for employerg to obtain.

Sir Leonard rightly argues that the Government's whole approach is
to rely on employers seeking injunctions. Although section 17 may
have had limited relevance in the past, the reduction in immunities

At it i ol
we are now proposing makes it important that this obstacle - if it

is one - is removed. Mr Prior does not refer to the point in his
St B e S
paper. We understand that his lawyers say it is not an obstacle.

Sir Leonard argues that lawful picketing should be restricted not
only to the place of work, but also to cases where the picket is

a party to the trade dispute (or an official of a trade union
which is a party). Without this change, circumstances could arise
where employees picketed thgir own place of work in support of a

dispute elsewhere. The new proposals diminish this problem, but
it is not clear that they eliminate it.

U?s@,

ANDREW DUGUID




CONFTDENTTAL

Ref: A01765

PRIME MINTSTER

TRADE_UNTON IMMUNITIES FOR SECONDARY ACTION
_/B(80) 29

BACKGROUND
1. This paper has been circulated very late, because the last comments

on the consultation paper were received (from the CBI) only on Wednesday.

They represented a substantial change in the CBI's attitude, and caused

-
Mr Prior to re-work his proposals extensively. The resulting proposals
2 Ry B GRS o e S e

are tougher than those approved by E for the consultative document

V@(SO) 4th Meeting, Item 1) and are not far removed from the Solicitor
e e e e e e e
General's ideas developed at that meeting.
e R

20 The timetable is very tight. Mr Prior wishes to lay the Government
amendments to the Employment Bill before Easter. He has made a deal with
Mr Varley, under which the Opposition will co-operate to get the Bill out
of Standing Committee before Easter, provided that the Government is

prepared to make three days available at Report on the floor of the House.

The Chief Whip has earmarked 13-14-15 May for this purpose. Allowing for
the Lords processes, this means Royal Assent at the end of July, as Cabinet
agreed on 18 March., But Mr Prior wants Boyal Assent by 10 July, to leave
sufficient time for formal consultation with ACAS and with other interested
parties before the 'Codes of Practice! come into force in September.

Mr Prior's timetable would require the three Commons' Report days immediately
after the Easter Break, That in turn requires final decisions next week =
either at E on Monday or (cutting it very fine) at Cabinet on Thursday. The

amendments would then be laid on Wednesday 2 April.

3o On the substance, there are really two options —

a. to adopt the modified proposals set out in Mr Prior's paper (with

any further changes which may be agreed at this meeting);

b. to go the whole hog and ban all secondary action now.
et et sl e e
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4. A total ban on secondary action would be the CBI's ideal solution,
though they are afraid that to go for this in the present Bill would be

counter-productive, In particular they do not want to Jjeopardise the
emplacement of the picketing provisions in the Employment Bill before next
winter.  Accordingly their advice to Mr Prior is that the present Bill

should be amended to include a rather tougher version of the proposals made

in the consultative document and should be accompanied by a promise of a
Green Paper on union immunities later this year. Mr Prior's new proposals
are thought to satisfy the CBI's wishes, and the Government has of course
already agreed to publish a Green Paper on immmnities in general. In the
light of the CBI attitude it may therefore prove relatively easy for the
Committee to agree to Mr Prior's proposals. It may however be helpful to
tighten up a bit on the timing of the Green Paper - eg by promising to

produce it "before the end of the summer recess".
e s R

HANDLING
5. If the timetable is to be adhered to - and amendments tabled before
Faster - decisions must be reached this weelk, If they cannot be reached at

E, then Cabinet on Thursday is the last chance,

6. You might start by asking the Secretary of State for Employment to
introduce his paper, and then seek comments from the Chancellor of the Exchequer,

the Attorney General (invited for this item) and — on the legislative timetable —
the Chancellor of the Duchy and the Chief Whip. Other Ministers will no

doubt wish to join in, [We have not invited the Solicitor General to this
meeting, assuming from Mr Lankester's letter of 19 February that you had
released him from his special duties as a member of Mr Prior's team on the
Enployment Bill, Since the Attorney General, as the senior law officer, has
expressed an interest in attending this meeting, we thought it right to let him
come without the Solicitor - who is in lany case providing him with a

brief],
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The essential questions before the Committee are —

Are they satisfied that Mr Prior's new proposals plus a promise
a Green Paper this summer will meet the CBI's wishes?

—

Trrespective of the CBI, do they accept Mr Prior's new proposals

a vorkabTe package?

c. Can arrangements be made to meet Mr Prior's wishes on timetable,
eg to achieve Royal Assent by 10 July?

d. Do they agree that the Government should now promise a Green Paper
reviewing trade union immunities to be published say before the end

of the summer recess?

CONCLUSTONS
8. Assuming all goes well, you should be able to record firm decisions

as follows —

i. ‘that the Committee accepts the proposals in E(80) 29 on the
amendments to be made to the present Employment Billj;

ii. that arrangements should be made to enable the Bill as amended

to receive the Royal Assent by 10 July;

jii. that the Committee agrees to an early announcement of the
Government's intention to publish a Green Paper on trade union

immmities before the end of the summer recess.

9. Should, unexpectedly, there be significant disagreement in the Committee
which cannot be resolved other than by the Cabinet, you might invite the
Secretary of State for Buployment to circulate a very quick paper to Cabinet

setting out the opposing points of view so that final decisions can be

taken on Thursday. A/

21 March 1980 AS
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As you know, Department of Imployment have provided us with copies of 2ﬁ3

the serious representations they have received in response to the
Consultative Document. In varying degrees, all 12 representations ax
to the effect that Mr Prior's proposals do not go far enough.. I have
summarised what seemed to me the three most important points in the

note attached.

So far, we have seen no written comments from CBI, TUC or the Instit

of Directors. I understand that the CBI have undergone a late

conversion to the view that all forms of secondary industrial action

GET"ShOUld be unlawful. There was of course a substantial minority in
Cabinet in favour of this view, and the majority of those who have
commented have said the same. The more closely one inspects the
principle of extending immunity to employees of first customers and
first suppliers, thE_lEEE_EEEESAEE_iE?kS‘ It is widely regarded as
unjust; it cannot be reconciled with the Manifesto commitment to extend
the protection of the law to innocent parties; and it is arbitrary.

The Secretary of StaLe for Employment told E Committee on 13 February
that in an ideal world a complete ban on secondary industrial action
would undoubtedly be preferved. His principal argument against

2 ST —
attempting it was the lack of clear support from the CBI.

In the light of these representations, Ministers may want to reconsidexr

options 1 and 2 in the paper they discussed on 13 February. These

,options would remove immunities for secondary action. Alternatively

‘they could reconsider option 4 (John Nott's approach) which was to
specify the cases where there would be immunity for secondary action.
This would enable exceptions to be made where, for example, all
employees had been sacked. It would also be possible to permit
secondary striking where employees sacrifice their income, but not
secondary blacking, where they incur no penalty. That way, no-one couic
say that the Government was aifecting the right to strike




If Ministers do not want to reconsider the basic approach, there are
still a number of more minor changes which could be made to the
proposals in the worki paper. (b) in the attached note is one
obvious example. There are several others contained in Sir Leonard
Neal's letter, which obviously reflects deep thought and careful
research on the subject. We could prepare a note on these points for
the Prime Minister's weekend box. Before doing so, we need to see
whether Mr Prior has already accepted some of the points. His paper

will not be available until tomorrow.

It is very important that other E Committee members should know about |/

the representations that have been received before the E Committee |
discussion. We ourselves need to know more about the CBI's position. ||
Department of Employment should cover all this in their paper, but

1 am not sure whether they will.

1)

ANDREW DUGUID
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NOTES ON COMMENTS RECEIVED ON CONSULTATIVE DOCUMENT

Department of Employment have supplied us with comments received
from 12 companies, employer organisations and individuals. These
do not include comments from either the CBI or the TUC.

There are several important themes which recur in many of these
comments:

(a) Immunity should only be provided to participants in a primary

dispute. Extending immunity to employees of first customers

and first suppliers is arbitrary and unjustified.

Eight out of the 12 bodies unequivocally favour immunities
being restricted to the participants in a primary dispute only
They argue that immunity for employees in first customers and
suppliers is in principle unjust as it fails to extend the
protection of the law to those not involved in a dispute. The
8 bodies who take this view are:

Delta Metal

GKN _

BTSsA

CPS

Lansing-Bagnall

National Association of Steel Stockholders
Cement Makers' Association

Duport Steels Ltd.

Two of these organisations would go further: Lansing-Bagnall
would like to see trade unions placed on the same basis as

any other legal entity - this might make it possible for suits
to be brought in respect of primary action under certain
circumstances. Duport Steel argue that immunity for primary
action slould be conditional upon a secret ballot.

Only one comment explicitly endorses the !'first customer, first

supplier" boundary line - Mars Ltd.

Of the 3 other bodies to comment, the British Chambers of
Commerce imply that they do not favour immunity for employ




of first customers and suppliers, but they reserve their
full comments for the review which will lead to a Green Paper.
The East Midlands Allied Press confine themselves to saying

that the working paper proposals are ‘not as clear-cut as one

would wish. Lovell, White and King make a more specific point,
referred to at (b) below.

The proposed immunity for employees of first customers and

suppliers should not give them blanket freedom to hit any

vulnerable target - whether involved in the dispute or not.

This is the loophole about which the Solicitor-General was
concerned several weeks ago. The Association of British
Chambers of Commerce have pointed to the danger that the
employees of a first supplier could stop supplies going to
other customer, and argue that this is unjustified licence.
They suggest that these employees should only have immunity to

interfere with contracts with the party in dispute.

The same point has been made by Mr Phillipps of Lovell, White
and King. He argues that this proposal would enshrine an
immunity in the legislation which may not have been there
before McShane. (In a note from the Department of Employment
Solicitor, concern is expressed about action at a first
supplier which is 'directed outwards'. But we do not yet know
whether Department of Employment are proposing to close this
loophole. )

Duport Steels refer to a graphic example of selective secondar
blacking action in their letter. They say that supplies of
their raw materials normally carried by rail were suspended in
early January by the rail unions in support of the ISTC in
their dispute with the BSC. Approximately £1.5m worth of stock
was held up by the NUR.

The section 14 immunity should be removed, so that employvers

are free to sue either trade unions (with recourse to their

funds) or individuals.

It is significant that the consultation document did not refer
to the section 14 immunity. Nevertheless, 6 of those who




commented have unequivocally recommended that trade unions

themselves should not be immune. These were:

Association of British Chambers of Commerce
Bast Midland Allied Press
CPS
Mars Ltd
Lansing-Bagnall
Duport Steels.

In addition, BISPA recommended that if the Government felt
unable to remove immunities for all secondary action, then at
least the trade union immunity for secondary action should be

conditional upon a ballot.

Lovell, White and King queried whether any recourse to union

funds was proposed where an injunction is disobeyed. By

implication they favoured this.

In most cases, those who favoured removing the section 14
immunity referred explicitly to the danger of individual
martyrdom if the only action open to courts in some circum-

stances would be imprisonment of individuals.

ANDREW DUGUID
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I am copying this letter to the Prime Minister, the other members of
E Committee, Sir Robert Armstrong and Sir Kenneth Berrill.

GEORGE YOUNGER







Caxton House Tothill Street London SW1H 9NA

Telephone Direct Line 012136400
Switchboard 01-213 3000

Tim Lankester Esq
Private Secretary
10 Downing Street
LONDON SW1 '1 March 1980

1?7@(-("‘4 Q/

T enclose, as requested, copies, of the main comments we have so far
received on the working paper on trade union immunities.

We have not yet received comments from the CBI. My Secretary of State
is meeting them tomorrow morning to hear their comments, but we may not
receive a written submission from them before E Committee meets.

Nor have we yet received written comments from the TUC. The Secretary
of State met them on 4 March to discuss the working paper. They made

it clear that they were opposed in principle to any change in the law

on immunities, but promised to send written comments in due course.

Those comments we have received, therefore, come from a relatively small
number of companies, employer organisations and individuals. You will
see that they include a letter from BISPA, which the Secretary of State
will be discussing with them on SmEsagc TL-.iiey

\((LA Seemy
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ANDREW HARDMAN
Private Secretary







Guest Keen & Nettlefolds Ltd
Group Head Office P.O. Box 55 Smethwick Warloy West Midlands B66 2RZ

Telophono: 021-558 3131 Telox: 336321

OSCAR HAHN

Directar

5th March 1980

Rt. Hon. James Prior, MP,
Secretary of State for Employment,
Department of Employment,

Caxton House,

Tothill Street,

London,

SWIH 9NA

f?( (%9 V7f- /1H}V:

Thank you for your letter of the 25th February explaining some of the thinking
behind the Employment Bill. In Industrial Relations legislation, more than in
any other subject, Disraeli's maxim applies - to do as little as possible as
well as possible. I think we both agree on this.

I welcome the idea of a statutory Code of Practice on picketing if the trade
union movement does not take adequate steps in its own right and would agree
that one postpones further discussion on the "act of picketing' to see how it
works.

I am still strongly of the opinion that any legislation on the exclusion of trade
union membership should apply equally in establishments where there is union
membership agreement to those where there is not. The fear of losing a union
card is, in practice, as strong in one as it is in the other

You asked me, at the end of your letter, for comments on your Working Paper on
Secondary Industrial Action. We have had wide discussions amongst ourselves on
this Working Paper and I attach a note on our strong reservations.

We have not really changed our position from that which we describe in our
earlier paper, namely that it is almost impossible to define secondary action -
one has to really define primary action and exclude all else.

Tadical step 1s mot politic at this time, and it probably is not, then it would
be better to drop the whole matter for the time being and come back to it in
your Creen Paper later in the year.

Above all, we must make legislation in trade union affairs respectable.

vfiuvﬁ hmeen LT

677 ey L4 ‘V{~‘_

Registaiad in London under No. 65549




COMMENT ON
WORKING PAPER ON SECONDARY TNDUSTRIAL ACTION

Reservations concern the following points:

a) Uncertaintv of the law. Perhaps the major reservation is
that the proposals would mean that the limits of civil
immunity would not be clear to everyone: this uncertainty
would mean that there would be accidental breaches of the
boundarics even by unions seeking to stay within the law.

Uncertainty would srise from problems of definition -
"“substantial, "furthering", "regular", “predominantly" etc.
Whilst careful drafting might achieve reasonable clarity in
the minds of lawyers, we doubt that uncertainty in the minds
of employers, employees and unions in general and in
particular cases could be overcome.

As the proposals would provide immunity for some secondary
actions and not to others by the application of the three
tests the proposals must remain inhercntly complex.

Associated Companies. The Paper is silent on the positicn
of associated companies. It is vital if this approach
becomes law, that all associated companies within a group
of companies are treated as if they arc independent when
considering cases against the test of remoteness. T£ this
is not donec, companies in groups will become comparatively
more vulnerable to secondary action than some of their
competitors.

The third broad area of concern relates to

t and miss' effects of the proposals. In the present

dispute for instance, some companies in the private

would be prevented from sceking an injunction, and
others would not.

There would appéar to be little restraint placed on the
extension of action where the primary dispute is in certain
industries, e.g., road haulage and public services. (In

the case of road haulage, where a haulier is working between

A (primary dispute) and B(significant customer) both that
customer and the haulier would presumably be within the immunity
cover).

A corollary of the arbitrary operation is that deliberate and
accidental "loopholes' will arise in the future: a company
supplying a customer which was prone to strikes might change
from direct supply to supplying via an !artificial® trading
company so that the real supplier was thus made "remote".

The future of lepislative reform may be undermined {f the
proposed law was brought into operation and was found to be
unhelpful, or retrograde or unworkable. If the law was
ineffective in persuadihg unions to restrain the extension of
disputes, if employers found it an unhelpful arrangement, or
if the courts were brought into disrcpute, future reform
would be madec more difficult. In this context, a test where
a judge is called upon to assess the motive of a trade union
official in calling industrial action, could lead to damage to
the legal system without any benefit to industrial relations.

Cont'd...




Conclusions

We find that our reservations and criticisms of the Working Paper
are substantial. Whilst some of these (on associated companies)
may be dealt with by inclusion in the statute of specific rules,
some of the others are not so readily overcome. Even assuming
that the drafting of the statute is as unequivocal as it can be
the law must remain complex, uncertain and in some ways arbitrary.
One effect will be that the law might act as a "trip-wire", rather
than a clear boundary line.

If as we fear, some of the major difficulties and problems
outlined above cannot be overcome by detailed revision and careful
drafting, we would see it as preferable to wait for a more thorough-
going, radical and clear revision of employment law of the sort that
may be expected to follow the proposed Green Paper later in the year.
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We enjoyed our discussions and though we are still far
on strategy it appears that on some tactical questions there
is room for accommodation.

I thought it would be helpful to set out the areas in which
a roaches fundamentally ditfer and also those areas where
on might be acceptable to you.

your desire to avoid unnece -y confrontati
union mevement. We apprec your conce
and we note than a at our me

are no re 1i y to cause confrontation than yours,
in the =nt of any confrontation the Government and i
under our proposals, be in a better position.

fear that your approach of putting exclusiv
ions against individuals could lead to 'mart
necessarily involves confrontation with
suble-makers cn picket line

necial substa

that legal actic
uals. Legal act
will not provoke t
: sympathy jividuals, present
victims of would receive. Howewv
noted that you we 3y nt against this proposal.

£ company limited by guarantae

lo seeure fuller unde
and the fre




The Rt. Hon.James Prior M.P. 12th March 1980

On the second major issue of principle between us, ve consider
that immunities should be ¢ fined to the 'primary position', i
between employer and union(s) directly involved regarding their o
trade dispute. You argucd that this would ban sympathetic action.
This is correct and we do not retreat . from this. For the samc
yeason that you wish to ban ' remo v and ‘extraneous' action,
consider that sympathetic action not justified. It causes
widespread disruption and we believe that the public sympathy is
confined to unions defending their own vital interests 1in their
own dispute - not interfering in others'.

fhe third major disagreement of principle related to the use
of the criminal law in picketing Your letter of 1lOth March
stated that you 'und cood' and ‘sympathised' with the thinking
behind our picketing proposals, but foresaw 'considerable
difficulties' with them. We are of the view that picketing cannot
be tacked by civil law alone - especially ¥ it is difficult
for an employer to identify those concerned. We noted your
assurance that future legislation would be considered in this
general field an E to you if it turns

5.ty in the period following the Employment
I S T In your letter you
recognised some of the £ stated that trade union
"officials' are law—abiding and will obey injunctions. This
)unfcrkunatcly dees nothing about picketing where unoffic

are concerned Our propssals covered both official ana unoffici=l
strikes. Tk el e ned to make the law more easily
enforceable without creating martyrs by putting the emphasis on
fines rather than imprisonment and clarifying the law to assist

the police. We observe that the police themselves are in favour
lof fairly similar proposals.

our following suggestions are designed,within the logic of
your own approach, to make the Bill more workable. As it stands
we are convinced that it is incomplete, unwieldy and productive
cld, which could bring the law into disrepute.
must e as 2 e still have areat reservations out the
efficiency of your fundamental approach and our suggestions, if
adopted, are not able to remedy this. However, we commend them
to you in the expectation that they will assist you in promoting
the purposes to which you have limited yourself in this Bill.

1. Your Bill puts all the eggs in one basket - the basket bei
i that of employers seeking injunctions. We therefore consi
it vital not to put unnecessary restriction in the way of
obtaining these injunctions. As you know it is at the
interlocutory stage that industrial matters are usually
thrashed out the courts - and the first few days of
the dispute are the most important.




fhe Rt. Hon, Jamecs Prior M.P. 12th March 1980

L. Hon, cames == ' -

gection 17 of T.U.L.R.A. 1974 made it more difficult to obtain
ex parte (interlocutory) injunctions. It was headed,
appropriately, "Restriction on grant of ex parte injunctions
and interdicts". all at our meeting were agri

section was designed to hampen the obtaining of injunctions
by employers. There was disagreement as to how effective
this section had been to date. you felt that it had not
made much difference. We understand that it has and, more
importantly, can do SO once your Rill becomes law. You did
not seem to have any objection in principle to removing

this privilege which was introduced for the first time in
1974 and represented a sharp departure from the normal law
regarding injunctions. We therefore urge you to add a
sentence to your Employment Bill repealing Section 17 of
T.U.L.R.A.

At the meeting we pressed you to tighten up clause 14 of

your Bill by defining Vofficial' of a trade union (14 - (1)
15 - 1(b) ) precisely. Otherwise you will have unnecessary
disputes over its meaning and also, perhaps, the creation

of large numbersof ad hoc trade union officials. We sugges
reference to 'paid, permanent, full-time officials’'. We
were pleased to note that your mind was already moving in a
similar direction and that you accepted that this was a
weakness i your Bill as at present dratted.

We noted with great interest and, indeed, enthusiasm, your
statement that you were prepared to move 'more t rds the
primary' in relati to picketing which you descri

the outward visible manifestation of industrial

Your Bill certainly dces tt in relation to place of work.
Your acceptance of thie primary standard in the form of
primary premises is unfortunately not matched by

of the primary standard in relation to the dispute. Yet
for the same reasons that you wish to restrict picketing

in respect of premises ycu should, as a matter of consistenc
be prepared to restrict it to those directly invo ved in

the dispute. Emboldened by your general ceptance of the
primary principle in relation to pick ing we urge you, once
again, to appl the parties in dispute. We therefore
re-submit the pr we put to you in January (letter

of 23.1.80) for as follows:—

14. -(1) For section 15 of the 1974 Act there shall be

substituted =

15, -(1) It shall be lawful but only for a person in

trade dispute 1d
to attend

only at or near his own place of work, or
if he is an official of a trade union, at or
near the place of work of a member of that

union whom he is ac anying.

Ete.




ton, James Prior, 12th March 1980

to add as Subsection 4 on page 14:-

Save as provided for in subsection 1, 2 and 3 above,
acts done in the course ¥ cing shall be actionable
in tort. For the avoidance.of doubt, it is hereby
declared that the criminal law regarding act deone in
the course of picketing is not changed by this section.

o welcome your evident disposition to thi again about
ting. You were most anxious that Bill should
and not become a political football. This searcl
\sensus between the parti is most like
succe argue
openly and with great conviction agains el 1y
deocratic nature of the postal/secret ballot. “The, Times"
recently reported that the unions had unanimously agreed
in advance not to make use of the financial facilities £
ballots provided in your Bill. You did not think this
report was accurate. Our view is that if th 1llot
proposals are to have any effect and not merely give
public mon to trade 3 hat they are alrea
doing - there must be si 21 2r for the bal
be compulsory ox, at the very least, for union members to
be able to demand a ballot in certain circumstanc

The simplest and besk avproach to make your proposals
effective is to make them compulsory instead of merely available.
If th is merit in consulting the opinion of ordi:
~ and we belicve there is - then surely the case is o
to cnsure that the ballot is in fact adopted? . The vol
approach offers no guarantee that it will be adopted by a single

union that does not have it already.

Failing the above, we would urge you at least to give
individual trade unionists some democratic rights by writing
into the Bill provision for a certain number or Propor £
uni<n members to call for a ballot in order to ascer
derncratic verdict. One of the main objectives must be to

individual freedoms. There has been growing evidence
1975 that union leaders are not fully ve of
rank and file: Cowley, Eastleigh, Pagenhan
Sonth Wales miners and Hadfields are a £ cases
Wie {ccl there is a growing weariness on the part of ordinary
wior 71y people about constantly being called out on strike.

Ve are very strongly of the opinion that when a strike is
cori' erplated or actually under way that there should at least
b «pportunity for the workers affected to express their
vis«= in a secret ballot.




Rt. Jion. James Prior, M.P. 12th March 1930
This can be achicved in the following way:=
An addition to clause 1 of the Bill as follows

U9 e the committee of management of a trade union oxr
any body srcising the functions thereof should, in
contemplation or furtherance:of a trade dispute, authorise
a strike or order industrial action, such strike or

action shall not be proceeded with until a secret

pallot is held of the entire membership of the union
called upon to participate in such strike or industrial
action. If, at any time petween the authori tion of
calling of this strike or & on by the body in guestion
and its inception, a petition call for a sec et ballot is
received either from not less than one hundr members

of the union or by not less than £ive per cent. of the
union's members, a ballot 1 be held of all the members.
guch a bailot shall be conducted by a body indep dent

of the trade union nominated by, and under the general
supervision of, the Certification Officer. The strike

or industrial action shall not be proceeded with unless

a majority of those eligible to vote authorise or approve
the strike or industrial action that is contemplated.

1(10) If a strike or other industrial action should be
in pregress a secret ballot of those trade union memhexrs
involved shall speedily be held upcn a petition, pres nted
by either not less than one hundred of these i bers oxr
by five per cent cf them, calling for the question to
be put to all membe eligible to vote as to whether the
strike ox i -yial action shall continue. In the
event that a majority of those voting do not vote in
favour of continuing the strike or industrial action,
the committee of management of the trade union in
guestion or the body exercising its fuhctions, shall be
required immediately to issue notices instruc g all
members to discontinue the strike or other industrial
action. The ballot shall be conducted by a body
independent of the trade union nominated by, and under
the general supervision of, the Certification Officer.

We feel that since public moneys are involved a
responsible public official must have overall supervision of
any ballots - including the conduct of them and the framing
of questions tec be put. In the Bill, duties, in relation to
pallots, are laid upon the Certification Officer. our
committee agrees that he is the appropriate official and we
consider that he is eminently qualified to discharge these
further, and related, functions. There is no more case,
where ballots have any sort of legal basis and in which public
money is involved, to leave this total duty either to the
trade unions oxr, for example, to the management. Industrial
democracy, like Parliamentary democracy, must mean
indepe t Returning Ofiicers. Some trad NS,
regrettably, do not maintain the i democratic
practice that most trades unionists
of their unions.




12th March 128o

Despite our vali 1 ccussion we remain of the view

that it would be wist to limit immunities to the primary
position of the 1 es in dispute and exclude action
against all supp s and customers. However, we took
note of your de nation to ensure that certain forms

of sympathetic 2d secondary action enjoyed legal irmmunity.
In the light of this statement of intent we merely submit
tidying-up proposals to restrict somewhat the extent of
this wide immunity and clarify its nature. We noted that
you were unhappy that big suppliers would be affected

by the immunity for first suppliers. We agree with you
that there is mileage in the ‘substantial' amendment.

We suggest the following as the new clause 15 of the Bill:—

Section 15 (on p.14) (New Section 15 of the Bill)
15 1) Section 14 of the 1974 Act is hereby repealed.

2) For Section 13 of the 1974 Act there shall be
substituted: =

13 1) act done by a person in contemplation ox
£ herance of a trade dispute shall not be
actionable in tort on the ground only:-—

a) that it constitutes a breach or threat
to break a contract of employment
which he is a party:

rea
to

that it induces or is calculated to
induce breach or threatened breach by
another person of that other person's
contract of employment with the same
employer.
Further to the immunity granted in 1) above;
an act done by a person in contemplation or
furtherance of a trade dispute shall not be
actionable in law on the ground only that it
is taken at the behest of, or by, persons
in a trade dispute with a given employer,
in relation to an established or long-sta
and direct current supplier of that P
provided that a substantial portion of the
business of that supplier has for the previous
yeaxr: been with the employer concerned and
provided that a substantial part of the
business of the employer concerned has for
the previous year been with the said
supplier.




n, James prior, M.P. 12th March 1980

Shefp JLUa

ont or combination by two or
rsons to doy threaten or cause to
act which, if it were to be
done by one persony would not be actionable
in tort by virtue of subsections 1) and 2)
above, shall not be actionable in tort.

We consider that something must be done to restrict or
presently abolish Clause 14 of T.U.L.R.A. if it is not to
prevent the Bpill from achieving its effects.

We do most strongly urge you to adopt our suggestions in
order to remove customers from the purview of the immunitiest
wWe noted that you were sympathctic to the idea of releasing
customers from damaging secondary action.

I fully understand the political considerations that
influence your pragmatism in the construction of your Bill.
My fear is, as I have stated, that the Bill will not increase
yespect for the law but will add to the mythology surrcunding
the 1971 Act - tf the law cannot be used to constrain the

| present excesses of the picket line.

I hope your cold is much better new.

Yours sincerely,

Nt

LEONARD NEAL, C.B.E.




10 DOWNING STREET

19 March, 1980.

Dear Fergus,

Thank you for your letter of 3 March enclosing one from
your constituent Mr. David M. Crabtree of 11 Parkfield Court,

Parkfield Road, Altrincham.

I well understand and sympathise with Mr. Crabtree's desire
to see .i_:pmfdiate legislation to restraln the abuse of union powér.
Our Employment Bill, which does implement our main manifesto
commitments on industrial relatl‘.ions, is however now well advanced
in its Committee st;age in the House of Commons and should become
law in the summer. We promised that we would consult on this,
and ‘this we have done. The Bill is very widely supported by union
members. The Bill's xi.min provisions will mal_(e picketing unlawful
‘except at the pickets' own place of work; give much greater .
protection to individuals in a closed shop; enable public funds
to be made available for trade union secret ballots; and ease the
burden of the employment protection 1eglsla.t10n on businesses,

Ny and especially small firms.

'fThe very i‘ecent House of Lords decision in the case of Express

Newspapers v McShane has made it urgently necessary to restrict

- other forms oi secondary industrial action, like secondary blacking

/ and




B

L B
and sympathetic strikes. Ve intend to introduce an appropriate
amendment to the Employmentb Bill before it leaves the Commons.
The purpose of our consultation paper, to which Mr. Crabtree refers, ,-
is to enable us to get the vie\n;s of zbose with practical experience

of industry before deciding on the final form of our proposals.

The- McShane case established that the last Government's
legislation on trade union immunities gives alm‘ost unlimited scope
for trade unions to take secondary industrial action against those
not involved in the original dispute - zn intolerably wide powe;r:.
Our immediate purpose is to restrict immunity broadly to the scope
that the law was generally thought to confer in the years immediately
preceding those judgements, and that is the aim of the proposals

set out in our consultative paper. I was very glad to have

Mr. 'Crabtrée's comments, and we shall certainly take these into

‘account.

We will open up for discussion the whole field of trade union
jmmunities in a Green Paper to be pu‘olishéd later in the year.
These are complex and‘sensitive matters of judgement, and whatever
further reforms may ultimately prove necessary we think it wise
not to commit the Government to wider changes until their full

implications have been considered.

Yours ever,

(SGD) MT

Fergus Montgomery, Esq., M.P.
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18 March 1980

I am writing on the Prime Minister's behalf
to thank you for your letter of 17 March and
for the copy of the Unguoted Companies' Group's
Submission on the "Working Paper on Secondary
Industrial Action".

I have placed this before the Prime Minister.

TER

Emmanuel Kaye, CBE
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The Rt. Hon. Margaret Thatcher, M.P., g3
Prime Minister,

10 Downing Street,

LONDON S.W.1.

My dons P Mnlls

In case it may be of interest to you, I have pleasure in
enclosing a copy of the Unquoted Companies' Group's
Submission to the Secretary of State for Employment, in
response to a request for comments by interested parties
on a Working Paper on Secondary Industrial Action.
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Ref: EK/CM 14th March, 1980

The Rt. Hon. James Prior, M.P.,
Secretary of State for Employment,
Caxton House,

Tothill Street,

LONDON S.W.1.

ey S MYQJRAT\

In response to your department's press notice of 19th February, 1980
asking for comments by interested bodies on a "Working Paper on
Secondary Industrial Action", I enclose herewith the views of the
Unquoted Companies' Group on this paper and the related Clause 14
of the Employment Bill.

You will appreciate from the comments made that the U.C.G. remains
steadfast in the view that it has consistently maintained over the last
five years that, in the end, only when the trade unions of this country
are deemed to be bodies corporuie, enabling them to sue and be

sued to the same extent as any other legal entity, will stability be
achieved in the industrial relations scene in the United Kingdom.

We emphasised this point when we met on 31st October, 1979. We
understcod from that meeting and the subsequent tenor cof the clauses in
the Employment sill, that the Government did not then consider thct the
time was appropriate to make so fundamcntal a change but would be
consideriig these matters i a future Green Paper.

The events of the iust four months, however, tend to give fu'thes

suppeort to the ccntentions which we advanced both at the meeting and in :
ourr submissions to your department. We can only repeat what we

said at the meting on the 31st Ociober that while the Group shares

tre Government's concern to "get the package oj industricl relations




< /2

proposals right", the Group believes it would be better ‘o have no
new laws at all than bad law that could not be enforced and in practice
could only lead to increased disturbance and industrial unrest.

If you think that a further meeting with our Group would be helpful,
we are very ready to meet to discuss our subiiissions further.

As in the past, we are sending copies of this letter and submission to
the Prime Minister, the Ch of the Excheq and the Secretary
of State for Industry.

J"\—: )
Vs 0




Submission by The Unquoted Companies' Group

THE EMPLOYMENT BILL, CLAUSE 14,
AND THE GOVERNMENT'S WORKING PAPER ON

"SECONDARY INDUSTRIAL ACTION"

of 19th February, 1980

Correspondence to:

Sir Emmanuel Kaye, C.B.E.

Lansing Bagnall Limited

Kingsclere Road

BASINGSTOKE, Hants.

RG2Z1 3HQ. 14th March, 1980




THE EMPLOYMENT BILL, CLAUSE 44, AND THE GOVERNIMENT'S

WORKING PAPER OF 19TH FEBRUARY 1980

SUMMARY OF CONCLUSIONS

(N.B. References, where given, are to our comments
attached on paragraphs in the Working Paper)

PRACTICAL QUESTIONS

The definition of "trade dispute" (S.29, 1974 Act)
is so wide that almost anyone could claim a lawful
reason for becoming involved directly or indirectly
in any industrial action - and immunity under S.13
of the 1974 Act.

(Paras. 2(ii), 6, and 19(i))

Under S.28(1) of the 1974 Act "trade unions" can
be purely temporary combinations. Thus, any
individual can be selected for a particular
purpcse and called an "official'. Under S.30(1)
he need not even be a trade unionist. He may be
Jjust a professional agitator. Yet his prescnce

as a picket (under Clause 14) or as an organisor




or participant in "secondary industrial action"
would be lawful.

(Paras. 2(iii) and (iv))

Because of the wide range of people who could
claim for one reason or another to be acting
lawfully, the locality of picketing provided for

under Clause 14 would often be irrelevant.

(Para. 2(iv))

Even where there seemed to be blatant "unlawful
picketing" under Clause 14 or other "unlawful
secondary action" under the Working Paper proposals,
the only action available to the employer affected
would be to try to locate, and name, individuals
responsible in order to sue them. This would

often be unwise, impractical or dangercus.

If and when an employer succeeded, there would be
many circumstances where the individuals would
welcome the opportunity to gain the status of
martyrdom. Moreover, their places on the picket
line, or on the organising committee, would

quickly be filled by others.




Since Clause 14 makes no provision affecting
numbers of pickets - "union officials", ex-
employees, or employees (see paras. 2 and 3 above) -
it would still be lawful for bus-loads of
individuals to travel from one establishment to
another. Perhaps, in view of Sub-clause (1)(b),
officials would have to be accompanied by at least

one employee Or ex-employee.

Neither Claﬁse 14 nor the Working Paper proposals
would inhibit a "trade union" (which includes

ad hoc groups) from instructing its "officials" or
members to acv unlawfully. It could not be held
liable: its funds would not be at risk. And,

as already mentioned in para. 5 above, rany
individuals w&uld relish a status as martyrs.

(Para. 2 (i))

In regard to the "tests" to be satisfied before

individuals can claim immunity:-—

(i) We believe they would create a profusion
of litization, with conflicting judgments.

(ii) The complexities would be magnified because
the ‘tests would apply to any industrial

action - strikes and lockouts, "go-slows",

"work-to-rules", as well as boycotts,




blacking, picketing, etc...

We foresee massive complications
stemming from the present wide definition

of "trade dispute".

We foresee difficulties in the inter-
pretation of the term "some extraneous
motive" - which could well be the pursuance

of another lawful "trade dispute".

(Pa;a. 15(1)-(iv)

In regard to the proposed "dividing line" between
those injured parties who could take civil
proceedings against individuals and those who could
not, we envisage some very real difficulties in the

formula suggested. For example:-

(i) In large multi-national Groups (and in
some small ones) there would often be scope

for argument as to who was "the employer'.

In some cases, a decision as to whether an
injured party had or had not a right to sue
would hinge on a decision as to how "regular"
was his business with another party and/or
how "substantial" was his business in relation

to his total business.




(iii) In other cases, this important decision
would apparently be made on the basis of
whether or not the injured party was a
"first supplier or customer'" who was
"commercially affected by the outcome of
the dispute". But this party might be
only the agent or distributor of the main
supplier or customer. As we read paras.
18/19 of the Working Paper, the latter may
have the basic right to sue, while the
former would have no right. Apart from the
question of justice, there could clearly be
many "marginal" cases concerning who was, or
was not, a "first supplier or customer".

(Para. 18(i)-(iv))

OTHER QUESTIONS

We do not agree that without the S.13 immunities, "a
persou would be at risk of being sued every time he
called or tareatened a strike". No comparable
provisions exist - mor are sought by trade unions -
in other countries where lawful industrial action is
an accepted feature of industrial life. Elsewhere,
proper notice of such action is given - to accord

with the terms of the employment contract and/ox




collective agreement.

(Para. 3)

Clause 14 of the Employment Bill, and the Working
Paper, are concerned only with S.13 immunities

granted to individuals. We believe that far more
harmful to industrial relations and efficiency are

the S.14 immunities granted to trade unions. Most

industrial action is organised by unions and union

officials. Even where it may be practical for
employers to act against individuals this is likely
to do more harm than good. We believe that Britain
should come into line with the rest of the world

by repealing tne unigue, almost total, immunities
of trade unions.

(Paras. ?g:;t), 3, 7, %, 15, 15(z), 19, 19(3i)

and (iii))

We strongly oppose thne concept that "common law
rights" should be restored to some people and not to
others. A1l should be equal before the law -
including anyone damaged by means which are contrary
to the generellaw.

(Para. 11)

We therefore oppose, in principle, the concept

+hat normal common law rights should be denied to




people:—

(i) because their operations happen to be
"close" to the source of a particular

industrial dispute: or

because they happen to be "first suppliers
or customers" of another employer in

dispute.

(Paras. 16, 18(i) and (ii))

If there is to be any distinction as
between lawful and unlawful "secondary
industrial action", including picketing,
then it must surely be based on whether
or not the third party is allying
himself to the employer in dispute —
and in so doing is exerting influence
against the employees: i.z. whether or
not he is acting, in ihe true sense, as

a "neutral.)

00000000000000000000
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OBSERVATIONS ON THE SECRETARY OF STATE'S

WORKING PAPER OF 19th FEBRUARY 1980

We do not agree that clause 14 of the Emplcyment Bill
"appropriately limits" the immunities relating to

secondary picketing. This assessment has a direct

bearing on many of the views expressed in the Working

Paper - and on the proposals to deal with "otker
secondary industrial action". The following comments

are therefore important to this Submission.

(i) If Clause 14 were law, trade union executive
or branch committees could still instruct
union officials and/or members to organise
or conduct unlawful picketing, or ofher
unlawful industrial action, without fear
that the union could be held to be liable

or its funds put at risk.

The Employment Bill makes no provision for
amending section 29 of the 1974 Act to
narrow the scope of a "trade dispute'.

Thus, any form of what wac really "secondary




industrial action" could, in our view, be
lawful - regardless of the working paper
provisions - if the claim were made that

it was in furtherance of another cause at
the same place or the same cause at another

place.

Clause 14 would in our view be ineffective

without amendment to section 28 (1) of the

1974 Act to provide that "trade unions"

must be properly established organisations

with written constitutions.

So long as a "trade union" in law can be
purely a temporary combination, any
individual can be selected for a particular

purpose and be called an Yofficial".

Under section 30 (1) this person need not
even be a member of a trade union. He can
be just a professional agitator: yet his
presence as a picket, organiser of a picket
line, or promoter of secondary industrial
action would be quite lawful. Nothing in

the Working Paper affects this.

Thus, without appropriate amendments to

Sections 28 (1), 29, and 30 (definition of




"4rade union official") of the 1974 Act,
we do not cunsider that the restrictions
as to "parties'or "place of work" in clause
14 would have material effect. And the
the same considerations apply in regard to
persons engaged in other "secondary

industrial action".

Para.

We question the broad statement "almost any industrial
action involves a person....inducing others to break
their contracts of employment". This is primarily a

British phenomenon. In other countries inducement to

act in breach of any contract - including contracts of

employment is infrequent - and, of course, illegal.

It follows that we cannot accept that "a person would
be at risk of being sued every time he called or
threatened a strike". No other country grants these
immunities: elsewhere proper notice of industrial
action is given - which does not involve breach of the

contracts of employment of those concerned.

elsewhere in the Working Paper - the importance

being "in contemplation or furtherance of a




trade dispute" is stressed. But the significance of
the wide legal definition of a "trade dispute" in

section 29 of the 1974 Act is not mentioned.

If the Employment Bill is effectively to limit even
section 13 immunity we regard it as essential to narrow
this definition. Otherwise, individuals apparently
acting unlawfully under the new provisions will be able

to claim that their action is in furtherance of some

other matter qualifying as a '"trade dispute'" under

Section 29.

How easy, for example, — when the real reason for
secondary industrial action was to suppor?® another trade
dispute - it would be to claim that the action against
the third party related to a "matter of discipline"
(section 29(1) (d)); the non-membership of a trade
union by certain employees (e); facilities for trade
union officials (£); or that the action was simply in
support of some "matter" occuring outside Great Britain
(Sub-S. (3)).

(See also our comments (ii) under Para. 2

above)

Para. 7

We strongly support the views expressed in this paragraphb.
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In particular, we agree that the scope of immunity is
"dangerously wide for the rest of the community" who
are "deprived of their common law rights to protect

themselves".

However, we believe that the scope of immunity given to
individuals by Section 13 is, relatively speaking, less
important than the virtually unlimited immunity of

trade unions granted under section 14 of the 1974 Act.

Since the identical principles apply, we are surprised

that neither the Employment Bill nor the Working Paper

makes provision for amending the latter.

Para. 9

We do not follow the logic in this paragraph. flow could
the Government hope for "consensus" on the basis of the
Court of Appeal decision in the MacShane case when the
T.U.C. and the trade unions were totally committed to
obtaining a reversal of that decision - if not through

the House of Lords then by amendments to statutory law?

Para. 11

We do not see logic or justice in the second sentence.
Why should normal common law rights be restored

only to "many' people and not to all? And if




the interference in business affairs is "unwarrantable" -
why should trade unions be immune against civil

proceedings for such interference?

Para. 13

We cannot accept that the law should specify any circum-—

stances in which people can be "deprived of their rights
to protect themselves'. Thus, in our view, the principle
expressed in the last sentence is wholly wrong.

Para. 14

If it is right that "certain tests" should be satisfied
before section 13 immunity can be claimed, then how can it
not equally be right that the same tests must be satisfied

before section 14 immunity can be claimed?

Para. 15

Our comments here, as elsewhere, are made in the context
of our opposition in principle to the Employment Bill
proposals to limit the limited section 13 immunities and

leave the unlimited section 14 immunities untouched.

As to the practical aspects of these proposals:




We believe they would result in a profusion
of litigation, conflicting Jjudgments and
appeals. Each individual case would
require consideration of such terms as
"reasonably capable", "predominantly in
pursuit of", and "principally for an

extraneous motive".

These complexities would be magnificd by the

fact that the "general tests" would apply

to any "industrial action" - a term yet to

be defined but clearly including strikes
and lock-outs, "go-slows", "work to rules",

"boycotts", "blacking", and picketing.

We foresee cases where the Courts would find
against the defendant (for example, on
grounds that the action was not predominantl:
in pursuit of that trade dispute) and the
claim would then be made that there was a
dispute with the firm in question ccnnected
with another matter listed under section 29

of the 1974 Act.

We foresee legal complications over the term
"some extraneous mobtive'. For example,

section 29 (3) - "there is a trade dispute




for the purposes of this Act even though

it relates to matters occuriag outside
Great Britain" - means that immunity is
given in the case of disputes which must

in the very nature of things have some
"extraneous motive". And this could apply
to the "primary" dispute which was being

supported by "secondary action'.

We observe that where the "tests" were not
satisfied, those damaged "would be free to
exercise their normal rights'. But "normal
rights" must surely include the right to
obtain redress for damage suffered: ec.g.-
in Lord Diplock's words in the recent private
steel industry case - harm inflicted "by

means which are contrary to the general law".

"Normal rights" would also include the right
to act against any person or organisation -

including a trade union.

We cannot therefore accept that the Governuent's
propesal does what it claims to doji.e. restore

"mormal rights to seek an order from the Courts

making the person inducing the action stop it

or pay damages appropriate to the harm suffered"




Para. 16

We draw attention to the sentence:-—

u__.some secondary action is clearly too
remote from the original dispute to

Justify depriving those who are damaged

by it of their right to obtain redress..."

We see no justice in denying fundamental rights to firms

simply because their operations happen to be "close" to

the original dispute - and no logic in then granting
these rights to other firms on the grounds that their
operations are further away. The degree of "remoteness"

is purely coincidental.

Para. 18

We are strongly opposed to these proposals both in
principle and from the aspect of practicability. Our

reasons are as follows:—

(i) It seems quite wrong to make distinction - in
& matter of basic rights - against persons
(in this case employers) simply because trey
happen to be "first suppliers or custcmers"
of aznother employer in dispuie. To our
¥nowledge, this would be a unique distinction




(ii)

(iid)

in democratic society.

We see no justice in depriving people of
their basic rights in common law for the
sole reason that they "may be said to
commercially affected by the outcome"
dispute to which they are not a party
in which they are not lending support

either side. It would establish a

new, a very undesirable, principle in

law.

As to the practical side - we foresee great
problems of interpretation of parties "who
regularly conduct a substantial part of

their business" with other parties. And on
what basis are judges to decide as to parties
who are "commercially affected by the outcome
of the dispute"? What if the "first supplier"
is an intermediatory - obtaining stocks from
a manufacturer "round the corner!"? Would
the latter, too, be regarded as a "first
supplier" or not? Moreover, what of the
"suppliers" of component parts to the "first
supplier"? They, too, might be very much
"cormmercially affected by the outcome of the

dispute". One can foresee a minefield of




anomalies and complexities.

(iv) It seems illogical to refer to "first
suppliers and customers' as being
"commercially affected by the outcome of
the dispute" - and therefore to be deprived
of basic rights. Innumerable other suppliers
and customers may be just as much "commercially

affected" by the dispute. Indeed, in many

cases, a "second supplier" may be far more so.

It is all a2 question of the degree of
dependence of one firm on another for custom

or supply.

Para. 19

This begins:-—
"But there the immunity for secondary action
which interfered with commercial contracts

would end".

This statement is, we suggest, misleading. Under the
proposals outlined, the principal immunity - that of
trade unions under section 14 of the 1974 Act - would
remain. We observe that there is no mention of section

14 iv the Working Paper.




In regard to the rest of this paragraph, we make the

following points:

(i) "...the original trade dispute...". We
repeat that, unless the definition of "trade
dispute" in section 29 of the 1974 Act is

amended, persons who might, under the proposals,

be liable to be sued could readily claim that
their actions were in furtherance of a
different cause of dispute — either at the
original place of origin or elsewhere. (See

our comments under Para. 6 )

As we have already stated under paragraph

15 a person's "normal rights to seek redress
in the courts" would include seeking redress
from any person or any organisation. Yet

the Working Paper leaves untouched the section

14 immunities of trade unions.

This same peint applies to the positive state-
ment later in the paragraph: i.e. that, in
given circumstances, people would be free to
exercise "common law rights" to seek redress

"appropriate to the damage sustained".

We regard this, too, as misleading. Common

law rights would include the right to sue a




trade union in such circumstances. Yet
the Working Paper stipulates (paragraph 21)
that the Government intend only to limit
immunities of individuals under section 13

of the 1974 Act.

Para. 21

We note that "the Government wish to have the views of

employers and unions" before introducing amendments to

the Employment Bill.

We hope thab this Submission will have stressed the
importance of much wider consultation before any action

is taken. Not only "employers and unions"are affected.
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Thank you for your further letter of 5 March. ’3[3

I fully share your concern about the developing situation in Scotland.
I still believe, for the reasons I have given, that the Employment Bill
will provide adequate protection in the circumstances you outline and
that, properly presented and publicised, will give the assurances that
employees need. The Code will help further.

In my view your own proposal would not work. As I understand it, you
wish to prevent employers from dismissing, in accordance with a union
membership agreement, an employee expelled from his union for continuing
to undertake essential public services contrary to union instructions
during a strike. Presumably, you intend that the individual should be
able to seek an injunction to prevent the employer dismissing him in
these circumstances or to seek an order of reinstatement with which the
employer would be compelled to comply.

This approach would be unprecedented and would have profound implications.
So far as I am aware, nowhere in the civil law is there any provision
under which an employer can be compelled to employ or continue to employ
an individual. The law does not give the employee an absolute assurance
that he will not be dismissed. What it does is to assure him that if he
is unfairly dismissed under the terms of the law, he will be entitled to
compensation.

This has been the approach on unfair dismissals since the 1971 Act first
introduced that protection and it has been adopted for very sound reasons.
Suppose an employer is compelled to keep on an employee in the circum—
stances you have in mind. What does the employer do if his other
employees then refuse to work with that person and thereby threaten the
essential services that you desire to maintain? The employee's position
can be made insupportable and the employer's position untenable.
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Even if we were to seek to introduce and apply this totally new concept in
labour law - which would have incidentally to be a completely new clause
in the Employment Bill — I very much doubt whether we could limit it to
the circumstances you have in mind. If employers can be compelled to

keep or reinstate employees in one set of circumstances, there would be
very considerable pressures to extend this obligation to other cases of
unfair dismissal. I need hardly say that this would be exceedingly
unpopular with employers.

We have to recognise that this is as much a matter of will — certainly
with public sector employers — as of law. You say that under the terms
of their UMAs some local authorities may have to dismiss those who
maintain essential services during a strike and are expelled from their
union as a result. There is, however, generally no absolute obligation of
this kind: as you kmow, collective agreements of this sort are not
normally legally binding and, if an employer party to a UMA finds that
the UMA is working against his own or, in the case of local authorities,
the public interest, there is nothing to stop his repudiating the
offending part of the UMA or indeed the whole of the UMA. There are
notable examples where employers both inside and outside the public
services have done this.

Of course, some local authorities may be determined to be perverse and
may not be unwilling to dismiss those union members covered by a UIMA who
had helped them to maintain essential services during a strike. In that
event the employees concerned will have the protection of clauses 3 or

6 of the Employment Bill together with the Code of Practice in the way

I outlined in my last letter. This will not guarantee them their jobs
but it will put financial pressure on the local authority to retain them
and in the last resort a local authority is going to have to reckon with
public opinion.

Like you, I believe that we must do all we can to provide assurances to alll
employees in closed shops that they cannot be unreasonably treated becauss
hey refuse to take part in strike action. I also agree that we must do
whatever w 3 3 trengthen the resolve of local
authority employers. The Bill as it stands and the Code when it is
produced will go a long way in this direction. I cannot agree to go
beyond it in the way that you propase because this would introduce into
labour legislation a totally novel obligation on employers which in my
view is open to objection in principle as well as being quite impractical
to operate.

I hope therefore you will agree that we should firmly adhere to the
approach the Government have so far adopted in this area. T personally
believe that we have got the balance of the present Bill about right and
I would not want to see this balance put at risk. Of course, if on furt!
consideration you and the Chancellor would still like to discuss the issue
with me I would be happy to do so. J

I am sending copies of this letter to the recipients of yours.

/>C?E,/"‘-_“
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Note: Sent to Mr. Prior

|

10 DOWNING STREET

12 March 1980

Thank you for your letter of 10 March.

I have noted your view that we have not gone far
enough in the Employment Bill, nor in our proposals for an
amendment to cover secondary blacking which were con*ained -

in the recent Consultation Document.

I can assure you that we intend to conduct a further
thorough-going review of the law on trade union immunities,
and our conclusions will be set out in the Green Paper which

has been promised for later in the year.

sgd (Margaret Thatcher)

J. H. Forbes. Macpherson, Esag.

Gnasng C&ﬂnnkww’Q aWMavvaQ.
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Rt Hon Sir Geoffrey Howe QC MP /L
Chancellor of the Exchequer \

Treasury

Great George Street

LONDON SW1P 3AG (Y% 1 March 1980
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Thank you for your letter of 31 January about the Fair Wages
Resolution.

In earlier correspondence I think it was accepted that we cannot lightly

set aside our international obligations. These are quite clear. ILO
Convention No 94 provides that denunciation can take place only at 10
year intervals following the Convention's being brought into forcej;
the next such occasion in relation to Convention 94 will come 1n
September 1982. Short of simply disregarding our international
commitments there is no way we can improve on that timetable.

I suggest therefore that we should continue to proceed on the lines
agreed by Cabinet in November, and review the FWR in the light of
debate on Schedule 11 during the progress of the Employment Bill. I
expect the Standing Committee will reach the clause repealing Schedule
11 towards the end of this month, when the strength of feeling on both
sides should become clearer.

I should add that I think there is perhaps a risk of getting the issue
out of perspective. In the second half of 1979, for example, only 21
claims were made under the FWR compared with 240 in the second half of
1978. Rather more than half of claims hcard last year were not
contested by employers, or contested only in part; and a change in
employers' attitudes would no doubt help to reduce still further the
number of successful claims. In these circumstances I am doubtful
whether the price effects of removing the FWR are really likely to be
significant.

I am sending copies of this letter to other members of E Committee and
Sir Robert Armstrong.







Treasury Chambers, Parliament Sireet, SWIP 3AG
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6th March, 1980
PUBLIC AUTHORITIES AND THE (\’S
CLOSED SHOP

The Chancellor has followed with
interest the correspondence between your
Secretary of State and the Secretary of
State for Scotland, which now stands with
Mr. George Younger's letter of 5th” March.
He very much agrees with the ¢ etary of
State for Scotland that these sues could
usefully be discussed with colleagues,
would like to be associated with any such
discussion your Secretary of State may
decide to arrange.

I am copying this letter to the
Private Secretaries of the recipients of
the Scottish Secretary's letter.

y/Z’uﬁM Iz

(M.A. HALL)
Private Secretary

Weleone |

R. Dykes, Esq.,
Private Secretary,
Department. of Emnlovment
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I em grateful for your undertaking to consider provisions in
the Code of Practice on the operation of the

I am copying this letter to all members of E

Tord Advocate and Bir Robert Armstro

we should arrange to discuss the issues

You
with

closed shop.
Committee, to the

may 1 that
colleagues.

YOUNGER
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ABCC NATIONAL COUNCIL DISCUSSES STEEL STRIKE AND EMPLOYMENT BILL
s

At its meeting today (5 March) the National Council of the Association of British f]]

{

Chambers of Commerce gave further consideration to the steel strike situation and
to the Employment Bill.

Notwithstanding the long term damage that the steel strike will inflict upon
industry, Council was unanimous in the view that far greater damage would be

caused to the economy if the union demands were conceded. These would mean even

higher subsidies from the taxpayer to steelworkers, whose earnings were already
well above the national average and who had the opportunity of earning
substantially more by greater productivity. Council reiterated its opposition to

any interference by Government.

On the Employment Bill, Council reaffirmed its objection to the extent of the
immunity given to members of trade unions who took part in industrial action

which caused severe damage to innocent parties.
In particular:

(a) it urged that breaches of the law, as amended by the Employment Bill, should
give those damaged a_right of action against unions and their funds for acts
done by their officials or by thelr meabers, unless The union could show
that it had used its best endeavours to prevent such breaches;

it strongly objected to all forms of "legalised” secondary action and would
be putting forward refresentations on this when the Green Paper on trade
union immunities was published. If it is no longer practicable to effect
such changes in the present Employment Bill, amendments must be made to the
proposals in the Government's Working Paper on secondary action. The
principal ome is that immunity in the case of "blacking or other forms of
“secondary” action causing breaches of a commercial contract of a first

X supplier or customer should be strictly limited to contracts with a party to
the industrial dispute.

—00000—
For further information please contact Lynn Howarth on:

Office: (01) 240 5831 Home: (01) 653 8421

THE ASSOCIATION OF BRITISH CHAMBERS OF COMMERCE, SOVEREIGN HOUSE, 212-224 SHAFTESBURY AVENUE, LONDON WC2H BEB
Company Limited by Guarantee Telephone: 01-240 5831/6 Registered in England No 9635




CABINET OFFICE
70 Whitehall. London swia 2as Telephone o1-233 8319

From the Secretary of the Cabinet: Sir Robert Armstrong kce cvo

5th March, 1980
Ref. Aul6ul

Sir Arnold Weinstock has just sent
Sir Robert Armstrong a copy of a letter which
a colleague of his is Proposing to send to
The Times. Sir Robert thought that your
Secretary of State might like to see it, I enclose
a copy herewith.

I am sending copies of this letter to
Tim Lankester and John Wiggins.

D.J, WRIGHT

(D.J. Wright)
Private Secretary

R. Dykes, Esq.




The Editor,

The Times,

New Printing House S8quare,

LONDON WC1X BEZ, 29th February, 1980

8ir,

In an article by Roger Berthoud in your issue of
20th February 19880 he quotes Len Murray as saying -

"Mrs. Thatcher says that she wants to make unions
responsible for what their members do. The corollary
is that .the members must do what their unions ask
them to do.

If members decide to go to work when their unions
have instructed them to stay away from work that
may not justify mass picketing, it certainly does
not justify violence; but would she or your readers
deny the unions the right to discipline, even to
expel these members? They can't have it both ways.
Either we are in control or not. Either union
members obey instructions, when they are taken
properly and democratically by their elected
representatives, or they do not."

The recent steel strike has made it clear that
workers who do not wish to strike nevertheless do so
under union orders for fear of expulsion and being
effectively prevented from getting another job. This
fear is more than justified by the existence of the
"closed shop" which is not merely confined to those places
of work where there is a Closed Bhop Agreement. In prac-
tice a very large proportion of factories operate what
is in effect a closed shop. The removel of a man's right
to work is a penalty of such an extreme nature (appropriate
perhaps for treason or murder) that Mr. Murray's assumption

o doy Ve [ VSC




that The Times' readers would not deny the unions' right
to expel such members is quite unwarranted.

The description of union decisions to strike "taken
properly and democratically by their elected representatives"
is a gross misrepresentation where the elected represen-
tatives have been appointed, as is quite normal, by a
minute percentage of the members. These undemocratically
elected representives, it is suggested by Mr. Murray, should
be able to make decisions overriding the wishes of the vast
majority of members in the workplace where a strike has
been called,

What is perfectly clear is that the penalty of
expulsion from a union should never be imposed, or be
permitted to be imposed, for disobeying the instructions
of union officials,unless those instructions have been
the subject of a secret ballot at the relevant place of
work giving overwhelming support for the union decision.

Yours faithfully,







PRIME MINISTER

SCHEDULE 11 OF THE EMPLOYMENT PROTECTION ACT 1975

There was a reference in the note on the Employment Bill
which Woodrow Wyatt sent you to the repeal of Schedule 11 of the
Employment Protection Act 1975. The repeal of this Schedule
was criticised by the TUC on the grounds that it withdraws "a
minimum floor of wages". You asked about this, and about
Order 1305 of 1940 and Order 1376 of 1951 which the TUC document
also ré?;;red to.

Schedule 11 provided that so-called 'recognised terms and
conditions'" of employment for a particular industry should apply
throughout that industry; and that employees could obtain an award
from the Central Arbitration Committee in accordance with this
principle which the employer would have to comply with. Schedule
11 did therefore imply a minimum wage level in so far as it made
it difficult for one employer to pay lower wages, irrespective of

his employees' productivity, than wages elsewhere in the same
industry.

The Schedule had its antecedents in the war time Order 1305

of 1940 which invented the term "recognised terms and conditions"
and made arbitration compulsory. Order 1376 of 1951 included
Similar provisions, but without quite the same compulsion.

The main objective of Schedule 11 and the earlier Orders was
the elimination of "pockets of low pay'. But in recent years the
provision was exploitW Eaidgroups, such as the BBC
staff, to ratchet up their wages behind other groups in the same
industry. Between January 1977 and July 1979, 850 awards were
issued by the Central Arbitration Committee; many—of these awards
brought wage levels in particular firms up to the level pertaining
in other firms which they could not afford, and this must have
been bad for employment.

It was largely for this reason that Ministers decided that the
Schedule should be repealed.

4 March 1980
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1 Attached is a report of a TUC Conference of principal
officers of affiliated unions held on January 22 J980 in
Congress HOuse to discuss the Government's Employment Bil

The Conference was attended by 220 delegates from 73
affiliated unions representing over 11 million members of the
TUC. A summary of the main issues discussed at the Conference
is set out below:

Ballots
2 With one exception State finance for union ballots was
opposed. Some warned that the rules would be laid down by
the Certification Officer and might take a long time to
comply with - thus prolonging disputes. Others suggested
that the scheme might be strengthened if it failed and could
ah e mposit lot Others stated
ing money wou sugge co-operation with the Bill
when enacted and it was argued that there was a similarity
with the registration provisions of the 1971 Act. One speaker
id that those unions who accepted this money should be
expelled from Congress, The speaker who argued that affiliated
e unions should make use of the proposed Provision argued

that the TUC had already a pted State finance for union
edu ion and that tRe issue of State aid for union ballots
% matter of tacties not principle.

Union Membership Agreements

3 It was argued that the aim of the Bill was to make new
closed shops impossible and established UMA's difficult to
enforce. There would be trouble from 'professional compen-—
sation seekers'. The proposals on exclusion and expulsion
would make the TUC disputes machinery difficult to operate.
One union said that it had only expelled two members in ten
years and on this basis alone there was no evidence of
abuse. The requirement of an 80% vote was contrasted

with the 30% of the electorate who voted for the present
government in the General Election. One speaker argued
that if workers insisted on union membership, before allowing
delivery of goods, they would be liable for an action for
‘coercion to join', On the other hand, if the union con-
cerned refused to admit this could lay them open to liabili
for unreasonable exclusion.

Picketing
Speakers said that condary picketing was not a new

evelopment, nor was it a 'typical! development of the last
ew years. It was merely one of a range of ways in which




workers sought to make disputes effective. In some cases
eg, the Steel Strike, it was essential to be able to act
in this way. Where secondary picketing had been made
unlawful - eg in the USA - the result could be to prolong
strikes leading to more serious damage on both sides.

TUC Guides and Principles

5 The General Secretary stated that in the light of the
Bill becoming an Act all TucC guides and principles for
avoiding disputes would need detailed review.

Other Points

6 Other points made included the following:

a 'civil liability' was not a soft option and could
well end in criminal action, if say, injunctions were
not fully observed;

b for the first time for many years there would be
no effective legal underpinning of wages. Yet most
other countries had external provisions - including
minimum wage legislation;

¢ absence of recognition rights and narrowing the base
Of certain individual rights would lead to more
industrial disputes.

Suggestion Action
suggestion Action

7 It is suggested that the Committee may wish to circulate
the Report to affiliated unions and Regional Councils.

JM/IF/JK

February 12 1980




Introductory Remarks by the Chairman of
the Employment Policy and Organisation Commit

1 The Chairman of the Conferenc Mr C H Urwin, welcomed
the 220 delegat from 73 affiliated trade unions who wer
representing over 11 million trade union members. He sta
that the conference was of considerable importance to the
trade union Movement. It was designed to ensure that trade
union executives and senior officials were fully informed ahmut
the provisions of the Employment Bill and to provide an o
tunity for the Employment Policy and Organisation Committee of
the General Council to hear the vie of affiliated unxong on
these provisions. The General Council': Employment Policy and
Organisation Committee had now had three 1cq; and confuntxrn
meetings with the Employment Secretary - etings on
Working Papers and one meeting on the Bill - at which the
Employment Secretary had presented the Bill as a limited
measure. However, in reality, the Bill attacked traditional
trade union safeguards by laying a series of legal landmir
around them and also reduced individual enployment rights,

The Chairman went on to describe in particular four very
serious provisions of the Employment Bill namely the repeal
of all ,Schedule 11, the limits on picketing, the weakening

of unian membership agreements and curbs on union recruitme

2 In proposing the total repeal of iule 11, the
Government would be withdrawing provisions for

the extension of recognised ter onditions of empl

ment which had existed since 1940. These provisions or o
similar to them had existed in Order 1305 of 1940, Order

1376 of 1951, Section 8 of the former Terms and Conditions

of Employment Act 1959 and now Schedule 11, and had created
at least partially, a minimum floor of wages which, in most
other developed countries, was provided by statutory

minimum wages. In withdrawing these modest provisions on
wage protection, the Government wa clearly seeking to
inflict the full rigours of the market economy on workers.

3 On picketing the existing eriminal law gave the police
a wide array of powers to deal with anything which went
beyond peaceful picketing, but now the Government was
introduction new laws to limit lawful picketing to one's
own place of work. Although emplo ould be forced to
pay considerable sums in damages for br aking these laws.
These proposals would make it unla cers to picket
plants to which their own work had been transferred, and it
was unclear whether, under these provisions, lorry driver
who picketed docks and depots to which they delivered goo
would be acting lawfully.




4 The Government's proposals on union membership
agreemer could create havoc with long established
arrangements and agreements in many sectors of industry.
The Director of the Engineering Employers' Federation

had even voiced serious concern about the Government's
closed shop plans. These could easily lead to demarcation
disputes, inter-union difficulties, the formation of break-
away unions, and most significantly, the Government's
proposals on unreasonable expulsion/exclusion from trade
unions would seriously undermine the TUC'S own disputes
procedures. The Government's Bill contained no definition
of 'deeply held personal conviction' so that no one,
including the courts, tribunals, employers and trade unions
knew what the provision meant. The existing exemption was
limited to religious beliefs which provided a clear and
recognised test that all parties understood. The Bill's
provisions which exempted those who objected to a
'particular' union were particularly vexatious and trouble~
some for unions and employers.,

5 On union recruitment, the Bill's provisions would give
great discretion to the judiciary to intervene in industrial
dispute A great deal would depend, for example, on the
courts' interpretation of 'place of work'. In particular,

it was unclear whetner a docker could lawfully refuse to
work with a non union lorry driver: would a dock be a lorry
driver's 'place of work'? If not, as the Employment Secretar
had indicated, then dockers refusing to work with non-unionist
lorry drivers could be acting unlawfully under the Bill's
provisions. In general terms the right of trade unionists
to refuse to handle the work of non-unionists was threatened
by these provisions. Even more disturbing were the combined
effects of a number of the Bill's clauses. For example if

a docker refused to work with a non-union lorry driver until
he obtained a union card, - this could be interpreted as
unlawful recruitment. But on the other hand, if the union
refused to issue a card then it could be required to pay
compensation for unreasonable exclusion. In other words

the Bill's provisions could create ‘pincer' situations for
unions in which the union would be held to have acted
unlawfully no matter which way it acted.

6 There the prospect of even more severe anti-union
legislation ing introduced shortly by the Government. The
Prime Minister had stated that the Government was considering
introducing provisions reducing union immunities for breach
of commercial contracts. Such a provision could threaten
seriously trade union rights to take any industrial action
whatsoever.

7 Following the 1979 Congress resolution, the General
Council were strongly committed to campaigning against
all of the proposals contained in the Employment Bill.
The TUC had been carrying out a wide range of activities
but it was also necessary for affiliated unions to alert
their employers to the manifest dangers in the Bill.




Most importantly, they should be told that their work-—

places could become the future battleground for possible
inter-union disputes instead of the TUC's disputes

machinery. Up to now the General Council and its Employment
Policy and Organisation Committee have been united in their
complete opposition to the anti-union purposes of the Employ-
ment Bill and to all of the Bill's clauses, and it was of
fundamental importance that affiliated unions should maintain
this united stance in seeking to deflect the Government from
implementing the Employment Bill.

Contributions from Delegates

n (SLADE) stated that his union strongly

action taken by the General Council in totally
opposing the Employment Bill. Because of the clauses on union
recruitment, SLADE had a particular interest in the Bill. He
explained that SLADE had always had an interest in the fields
art reprography, artwork and advertising but that in recent
years, because of the introduction of new technology, a great
deal of art work was being transferred from printing houses,
to outside agencies and studios which often operated with
non-union labour. SLADE had taken the view that, in order
to protect their existing members, the workers employed by
these sub-contracts should become union members. Other
unions had simply refused to allow work to be sub-contracted
and in retrospect this might have been a better tactic for
SLADE to have adopted. The most important gquestion to be
asked about clausel5 of the Employment Bill was whether
the judges could find encugh in the clause with which to
justify the issue of injunctions in a wide range of circum-—
stances. The answer clearly was yes. It was not necessary
to inguire into the detailed meaning or fine interpretation
of this clause. The Government, by using anti-SLADE
propaganda and by carefully manipulating public opinion with
the assistance of their friends in the press, were introducing
clause 15 ostensibly as an attack on one affiliated union but
the clause clearly affected all affiliated unions.

9 Mr Mo Evans (TGWU) stated that the so-called Employment
Bill was a result of the political hysteria whipped up by the
press during the events of last winter and the Bill had little
to do with industrial realities in Britain. The Bill's
provisions ignored the fact that secondary picketing was

merely one of a large number of methods used by trade

unionists to pre for the successful conclusion of

industrial disputes. No hard and fast rules existed about what
kind of action, whether it was picketing or blacking or primary
or secondary industrial action, would he necessary in an
industrial dispute: industrial action varied widely and often
depended on the ingenuity and experience of those taking the
industrial action. It was clear that the Government knew thi
and would seek to make other areas of industrial action unlaw-
ful as well. The Bill's provisions on the closed shop provided
a charter for the awkward employee and the professional
compensation seeker and gave them the opportunity of disrupting
long-established bargaining arrangements.




10 The Bill's provisions on expulsion/exclusion from trade
unions seemed to be designed to alleviate a major problem

of unions expelling their members, but the Tory Government
had produced no case histories nor evidence that this was,

in fact, the case. The reasonfor this was of course, that
extremely few expulsions or exclusions occcurred. Within

the TGWU with over 2 million membe only two members had
been expelled in the past ten years. Nevertheless the
Government was persisting in laying a minefield across the
whole of British industrial relations ose effects no one,
least of all the Government, could be sure of. As regards
the Bill's provisions on secret ballots, every affiliated
union had a rule book with detailed procedures and structures
to be used for making policy and arriving at decisions. The
trade union Movement was considera more democratic in

its procedures and conduct than employers or even the
Government, and trade unions constituted a very major part

of our democractic society. The Conservative Governments
proposals on funds for ballots were a clever and deliberate
insult to the trade union Movement. Before any union instituted
new ballots to gualify for Government money it should examine
whether it would have conducted a ballot but for the money,
and if not then it should reject the temptation presented

by the Government.

11 The Bill's provisions on picketing could easily result in
massive damages being awarded against trade unionists and the
distinction between civil and criminal sanctions was blurred
in the area of picketing. Although the Government said that
its picketing proposals only affected civil law, once an
injunction had been granted and ignored then this could
constitute contempt of court into which the police would be
drawn. In any case civil damages could be higher than
criminal fines and under the closed shop and expulsion
provisions, compensation of over £10,000 could be awarded
against unions. The Prime Minister's argument that these
civil remedies would only be rarely used by employers and
suppliers was disingenuous and incorrect, because under the
Industrial Relations Act, employers did use the penal
provisions against trade unions. It was of fundamental
importance that all affiliated unions should be united in
their opposition to the Bill and to its attacks on the rights
of workers and their union.

12 e D id a t (GMWU) stated that the major task
which now faced union leaders and executives was to give
guidance to trade union members on how best to counter the
Bill's proposals and to counter the Government's attempts

to make the Bill credible. The Employment Bill attacked

the vulnerable, the low paid, the poorly organised and

women workers, and affiliated unions had been advised by the
General Council to negotiate collective agreements which
protected these workers and which maintained the existing
levels of statutory employment rights. Unions should also
seek to protect the low paid workers who would now be left
unprotected with the repeal of Schedule 11 by the traditional
trade union means of organisation, negotiation and, where
necessary, industrial action.




13 regards the Bill's provisions on picketing,

it was evident that, after the Bill had been enacted,

a major test case would arise from which the Government
would attempt to make political capital. Trade unions would
then have to be ready to demonstrate that the conflict was
the fault of the Government and not the unions. The use

of State finance for ballots should be opposed by affiliated
unions. Unions were not opposed to the use of ballots,

but these ballots had to be done by and through trade union
contreol and not the control of the Certification Officer or
any Gov ment agency. The provisions on finance for ballots
clearly represented the thin edge of a substantial wedge

of State control over unions and S a serious incursion
into the autonomy of trade unions. It was not difficult to
pred the next step by the Government, which would be to
make te ballots mandatory on trade unions. These
provisions could be seen as a deliberately divisive tactic
by the Government designed to split the unity of the trade
union Movement as were the tax advantages of registration
under the Industrial Relations Act. Accordingly the

General Council should advise all affiliated unions not

to take advantage of these provisions on financial support
for ballots.

14 Mr Roy Evans (ISTC) stated that the Bill's provisions
on picketing would outlaw all kinds of picketing apart from
the picketing of one's own place of work. Over 45% of UK
steel consumption was provided by the private steel sector
and imports, and it would have been unlawful in the current
dispute to picket these plants if the Bill was law.
‘Secondary picketing' was merely one of a number of ways in
which workers sought to make disputes effective, and in some
disputes, eg steel, it was necessary to act in this way.

The proposals on picketing were similar to the anti-union
laws in the United States where it was illegal for unio to
conduct secondary picketing and secondary industrial a on.
As a result unions could only bring industrial action against
single plants and this meant that strikes lasted for very
long periods and required very large strike funds to be
carried by unions.

5 Mr Lief Mills (BIFU) stated that the Government's
reaction to the legal problems over the recognition provisions
of the Employment Protection Act had been to scrap them, which
is what the CBI had recommended to the Government. This was
objectionable and now that ACAS' functions were to be
voluntary the result would be that employers would simply
refuse to co-operate with ACAS or to comply with its requests
in the recognition field. Already there was a deafening
silence by the Government to the legitimate requests for
recognition by responsible unions. The proposals on picketing
were quite impractical because a strike at one national bank
would invol the picketing of thousands of branches each of
which were a 'place of work' and the clause meant that workers
could only picket their own workplace. The Government was taking
great care to present its proposals as reasonable and limited.




interbottom (AUEW-TASS) questioned whether

> paragraphs concerning clause 15 in the Employment
Bill in the TUC commentary on the Employment Bill could be
amended to make clear the full threat posed by this clause,
He stated that it was necessary for affiliated unions to
remain united in their opposition to the Employment Bill in
view of the Employment Secretary's close contact with
some trade union lesders. Given the Government's massive
press and propaganda campaign against the union Movement
it was vitally important that trade unions should not
publish v s which could be construed as supporting the
Employment Bill.

17 Mr Hammond (USDAW) stated that the Bill's provisions
on the osed shop would make it very difficult for unions to
secure new closed shop agreements and to maintain existing
ones. The reguirement to obtain a 803 support level for

new agreements was arbitrary and unfair particularly in
situations of high labour turnover and compared unfavourably
with the 33% vote on which the Government was elected. The
Government's Bill was based on the premise that trade unions
initimidated workers but the fact of the matter was that the
weak, women workers and part time workers were intimidated
and exploited by their employers and not their unions.

18 Mr K Thomas (CPSA) stated that the general impression
in the muunity was that the Bill was designed to curb the
effects of last winter's disputes. The Bill went much wider
than this and was a very serious matter for trade unions.
The Government's attempt to provide trade unions with money
for secret ballots should be seen as a bribe - and it was
to be hoped that affiliated trade unions would not apply
for such moni The Government's provisions on finance
for lots seemed to be based on thebelief that union
leaders continually involved docile workers in unwanted
stri when, in fact, the opposite was often the case.

The Conservative Party's manifesto had stated that there
should be no closed shops in the non-industrial civil
servic The developments were a reflection of the
Government's true attitude towards trade unions and their
rights.

19 Mr F Chapple (EETPU) stated that the problems facing
unions ne d both principles and tactics rather than rhetoric.
Trade unions had campaigned for greater legal intervention

in industrial relations apd emplovme and this put unicns.

in a poor position to oppose legislation which affected them.

I It was table for the arbitrary acts of emplovers to

e restrained by Iaw, then the same should be the case for
trade unions. The trade unions' opposition to the Bill was
handicapped because in some arcas Lrade unions were on weak
grounds. In particular the Government proposals on secret
ballots and the closed shop should be accepted. The trade
union Movement w currently accepting funds from the Govern-
ment for trade union education from State funds and therefore
there was no reason in principle why trade unions should refuse
to accept sState money for ballots. Some unions feared State
regulation in internal union affairs i f finance for ballots




Were accepted, but trade unions would be free to
reject the offer of funds. But if trade unions rejacted
these ballot proposals they would lose a great deal of
public support for their OPpPOsition to the other, more
serious, provisi £ the Bill. The Bill did not pPropose
to outlaw clas greemer and those workers who
wanted them could th Mast of the problems
concerning the i shop ha < due to the intoler-
ance of union ad relied on the law rather than aon
sion, s the detriment of other unions?'
Y recognis
the Labour
lear mandate for trade
*d 1n vario Public
jela to understand both the
disillusionment ¢ veme and the long term
implicatio W 3/ i lcy of total opposition
to a democ A

20 M A | at titude of the
Emplo > >tar T e 9 the Employment Bill
W arly Arr0ganc towards the rights
rs and their - The main aim of the
yment Bill was to harmo ting employment and
with the harsh ic policies of the Government.
The trade union Move it should s 10 compromise with any
Employment Bill and affiliated union which
~ept 3 ) = ballots should be subject
ployment Bill, if enacted,
in another Joxr confrontation
similar ) 2 isonment of the '‘Pentonville Five' in
1972, als questration of union funds. It was
nece f the day of action on ¢ Y 14 to be a real day of
and not just day of information. Many people including
the young and ethnic minorities wer rejecting the unequal
and unfair society which was rapidly developing under the
1 Government and it was nec ry for trade unions
tand agai this G nt's plans particularly
area of industrial relations.

21 Mr Union of Communication Workers) stated th
affiliated ur 5 should have no part or parcel of accepti
Tory funds for ballots. fhe UCk would be handlingthese postal
ballo k recognised that the advanta of any increased
bus 295 W be insignificant compared with the loss of
autonomy of affiliated unions. The Bill's provisions on
Picketing and immunities t that small disputes could easily
be inflamed into big national disputes as c urred from 1972-74.
None of the measures in the Bill strengthened the rights of
unions or their members: they only weakened them. Affiliated
unions s Kk to Australia, New Zealand and the Caribbean
countri. é cipate what k of anti-union legislation
could b 1 in the Uk 2] g of the present

sion and the increasing domination of multi-

rations.

22 M. TU) stated that when the TUC was
fighting Industrial Relations Bill and later the Act, the
successful tactic adopted by the TUC was non-registration




the Act despite the loss of tax advantages. The
same situation applied now with regard to the financial
attract s £ money for ballots. Then, as now, the
arguments were made th arts of the Industrial Relations
Act were good and other parts re curative. However the
Employment BY11 like ’hr Ind al dations Act should
be totally oppos gar the repeal of Schedule 11,
the CBI was 12 : o associations within the
CBI were é epea all of Schedule 11, as
was the lnrgest = Y assoclation in the footwear
industry, but the private employers in the CBI did not want
Schedule 11. It should be up to trade unions themselves
whether they wanted sec ballots or whether these
were practical in their in ies and the Government
should not interfere in this tter. The General Council

be preparing a s a ¢ view as to what they
would do when the firs suality falls in the present
conflict b T and the Tory Government. Such
a strategy should include a major propaganda offensive
against the distorticns in the daily press.

Conclusion

23 The General Se ary of the TUC, Mr L Murray, stated
in his concluding < «nrfLrencc had resulted
practical
rvice to th manufacturing
ct trade
proposal w 3 who benef1ts’ and
¥ 1 rkers and Lt - unions did not benefit
from : - 1 the Bi ‘ovisions fitted in with
the GoOvernment harsh and unfair economic policies.

11 had four major aspects to it. Firstly it
of individual workers, the weak and

poorly orge W rs. Second it attacked the basic
rights of tra unions to combine, to ise and to bargain
effectiv the past; as now, workers have always had the
wit and nuity to invent and apply new means of industrial
action to ure collective agreements and to promote
improveme n wage conditions. The Government was
now laying down minefields acrcoss these traditional rights
and declaring that certain industrial actions which trade
unions considered to be legitimate were to be unlawful. Third
the Bill would severely affect the TUC's own procedures
including the disputes machinery and the TUC would have to
examine its position if the Bill were to be enacted. Finally
the Bill could bring with it heavy costs to employers and to
the Government from the occurence of major confrontations
similar to the Goad case and the Pentonville case in the
1972-74 period. 1n this respect, employers should be reminded
that inter-union disput could in future be fought on their
premises rather than peac y resolved through the TUC's
disput procedures.

25 The provisions on finance for ballots were a deception
and a uHIl' llX affiliated unions. These provxg%gﬂ__5gannd
to be 3 _benefit the ilent majority bUEt the
GUVLrnmcnt id not appear to realise that many ballots
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Private & Confidential

RH/PVW 27th February 1980

The Rt. Hon. Margaret Thatcher, M.P.,
Prime Minister,
10 Downing Street, London SWl.

t [T llw/f[og‘l/‘” ;

Thank you very much for inviting me to your lunch discussion
last Friday. It was a most enjoyable occasion and it was very
encouraging to hear the views being expressed round the table on
the need to change the immunities of union funds.

I am also very grateful for the convincing and forthright way
in which you put over the Government's views on the steel strike in
Panorame on Monday night. It will go a long way towards helping us
to settle the dispute and I am sure that it has already accelerated
the return to work in the private sector.

I am rather puzzled about what is happening in the communications
process between the CBI and your Cabinet. In your letter of 10th
February and at the lunch meeting, you implied that the CBI was
advocating a 'softly softly' approach and that this was acting as a
restraint on the extent to which you could push forward trade union
reform at the present time. On the other hand, at the CBI Council
we are being asked to accept restraint and adopt the 'softly softly'
approach because we are told this is what the Government wants at
the present time!

I am proposing to look further into the matter from a CBI point
of view, but at this stage I can assure you that the mood of the CBI
Council is very much in line with your own thinking. We shall be
commenting on the latest consultative document very soon now and I
hope that the recommendations on this occasion will more accurately
reflect our views.

With many thanks to you and Mr. Thatcher for inviting me to lunch.

L e
/tyu\ QM\{ Alates
o

R. Halstead




CONFIDENTIAL 27 Fcbruary 1980

MR HOSKYNS cc  Mr Wolfsgn
Mr Lankéster «—

TRADE UNION IMMUNITIES ne (kj

I mentioned that there seems to be an important loophole in the proposals
contained in Mr Prior's working paper on secondary industrial action.
While it is possible that some bodies will respond to the working paper
by pointing this out, I do not think we should rely entirely on this.

I attach a draft letter which one of the members of E Committee could
send to Mr Prior to expose the point. If it is not exposed now, it

seems likely that there will be inadequate time at the end of the
consultative period in which to put this right

I hope the draft letter is self-explanatory. If not, it will have to
be improved.

If the draft is clear, I suggest we ask whether the Chancellor,

Sir Keith Joseph or John Nott would be willing to send it. Obviously
the approach would need to be very discreet.

P ol

)

ANDREW DUGUID

CONFIDENTIAL




CONFIDENTTAL 27 February 1980

DRAFT LETTER FOR A MINISTER TO SEND TO MR PRIOR

Working Paper on Secondary Industrial Action

There is one point in the working paper proposals that is

troubling me and which does not accord with my understanding

of the decision we reached at E Committee on 13 February.

Although several of us would have liked to restrict immunities
still further, we accepted your view that the line should be
drawn broadly at the level of the first suppliers and
customers to the party in dispute - although you explained
that immunity would not automatically extend to all first
suppliers and customers. I think we all recognised that this
was less than a complete fulfilment of the Manifesto commit-
ment to ensure that the protection of the law was available

to those not concerned in the dispute, but we felt that this
line was defensible - at least as a first step. In describing
option 3, the official paper, E(80)10, explained that in the
current steel /dispute, immunitywould run for secondary action
against those independent steel manufacturers who were in
substantial commercial relationship with BSC, but not the

rest.

The draft of the working paper that you circulated on
14 February Zﬁn which I commentegT contained - at para. 16 -

the reassuring sentence:

""Those customers and suppliers falling outside this
definition would be free to exercise their normal
rights under the law in the case of interference with

their commercial contracts."




CONFIDENTIAL

I thought -~ and I'am sure that some of our colleagues

did - that we had at least extended the protection of the
law to customers and suppliers - and competitors - who were
not in substantial and regular contractual relationship with

the employer in dispute.

My concern is this. The final version of the working paper
seems to suggest that employees of first customers and
suppliers to the employer in dispute will enjoy immunity for
any action directed at any victim, no matter how remote, so
long as the tests of capability and motive are met. This
leads me to fear that we are not proposing to extend the
protection of the law even to those who are more remote than
first customers or suppliers. For example, despite the
assurance contained in E(80)10 that independent steel
producers without substantial commercial relationships with
BSC would be protected, they could be the targets of selective
blacking action by the employees of any first supplier to BSC.
Thus, if British Rail have a substantial commercial relation-

ship with BSC, it would be open to the NUR to black the

supply of coking coal and other raw materials to independent

steel producers. Similarly, the movement of private sector
steel or even imported steel could be blacked in order to
prevent supply to steel users whether they were substantial

first customers of BSC or not.

More generally, in any dispute a trade union only needs to
identify the first supplier or custcmer whose employees have
the most wide-ranging muscle and ask them for support. I would
accept that we have agreed on continuing immunity for the

employees of first customers and suppliers to take sympathetic
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strike action. But I am sure it was not the intention of the
Committee to confer immunity on these employees for selective

blacking action directed against any target they may choose.

I hope very much that it will be possible to plug this loop=
hole. It has been suggested to me that it may be possible
to do this by a close definition of the tests of capability
and motive, but I am sceptical about this. Surely it would
be much clearer to specify in the new clause that immunity
will not extend to selective secondary action directed
against suppliers or customers who do not have substantial
contracts with the employer in dispute? If for any reason
this seems impossible, an alternative route might be to

introduce a third test of remoteness.
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Thank you for your letter of 8 February. I agree that it is
deplorable that the Lothian closed shop agreement for manual

workers was rushed through as you describe; and it is to be hoped
that, if the negotiations for white collar staff should be concluded
before the Employment Bill reaches the statute book, they are not
implemented without a ballot. I too have considered whether Clause
6 might be made to take effect retrospectively but have rejected
this course for the very strong reasons you give, in addition to the
general undesirability of retrospective legislation.

You make two proposals. First, you suggest that Clause 6 of the Bill
might be amended to provide that persons who undertake essential
duties "would not be subject to dismissal and would be giventhe other
protections of the clause, if as a result of their activities in
maintaining such services they were expelled from their union'. In
this general area it is necessary to look at the protection provided
by Clause 3 of the Bill (unreasonable exclusion oxr expulsion from a
union) in conjunction with the protections in Clause 6. If, in the
circumstances to which you refer, a union member disregarded a strike
call because of his concept of professional duty in maintaining
essential services, and if he were subsequently expelled from the
union he would be able to claim that he had been unreasonably expelled
within the meaning of Clause 3.

I have little doubt that he would succeed. The Industrial Tribunal
would then declare that he had been unreasonably expelled and should
be readmitted, and our expectation, based on experience of union
behaviour generally, is that he would be readmitted. But even if he
were not it does not follow necessarily that he would be dismissed.
That would depend on the terms of the union membership agreement and
the attitude of the employer. At the moment, as you have outlined,
the attitude of these particular employers is not encouraging, but

I would have thought that even they would be reluctant to dismiss
people who had helped them to maintain essential services during a

1




strike. If the employer did, however, dismiss contrary to the

terms of the UMA, the individual(s) concerned would be able to bring
a claim for unfair dismissal. In the worst situation where the
union had expelled an individual in these circumstances, had refused
to readmit him following a tribunal declaration, and where the
individual was dismissed in accordance with the UMA, the individual
would be able to obtain substantial compensation (on a par to what
is available for unfair dismissal) from the union.

An alternative situation is where the individual withdraws from the
union because its policy as revealed in the strike action offends
against his conscience or other deeply held personal conviction.

This is where Clause 6 comes into play. The more directly his parti-
cipation in the strike would affect services essential to the life

and health of the community the more likely he would be able to
demonstrate to an industrial tribunal, if dismissed, that membership

of the union concerned could be offensive to his concept of professional
duty/conscience. T therefore consider that Clauses 3 and 6 as they
stand do provide the protection you seek in your first proposal.

Your second suggestion - that a Code of Practice on the operation of
the closed shop should be drafted by the Secretary of State - will,

I am glad to be able to tell you, be taken up. The Code will also
provide guidance on what should be regarded as unreasonable exclusion/
expulsion from a union and tribunals will be required to take this into
account. I note your suggestion that the Code should refer to the
desirability of closed shop arrangements being restricted to those not
providing essential services and will consider how this might best

be covered in the Code when we come to draft it.

I am copying this letter to all members of E Committee, to the
Lord Advocate and to Sir Robert Armstrong.
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BRICFING NOTES ON TIE GOVERNMENT'S PROPOSALS ON SECONDARY INDUSTRIAL
ACTION

1. The Government have made it clear from the outset that they believe
reasonable limits must be set on the scope for secondary industrial
action. The Employment Bill already deals with the most common and
most abused form of secondary action: secondary picketing (including
flying pickets). The Bill limits lawful picketing to an employee's
own place of work. The Bill's other provisions on the closed shop,

coercive trade union recruitment tactics and secret ballots will also

give essential protection to workers against union pressure on them
to take industrial action when they are not involved in a dispute and

do not wish to take such action /See attached note7.

- The Government's new proposals, foreshadowed in the Second Reading
debate on the Employment Bill, apply to all forms of secondary action.
They will therefore deal in particular with "blacking" and "sympathetic"
strikes. The Government propose to set the limit so that immunity will
not extend beyond such action by the employees of those first
suppliers and first customers who regularly conduct a substantial part
of their business with the employer in dispute. Beyond that there would
be no immunity for any industrial action which interferes with commercial

contracts.

In addition, the Government propose that before any industrial

action can attract immunity it must satisfy two tests

that it is reasonably capable of furthering the trade dispute;
P

that it has been taken predominantly in pursuit of the dispute

and not principally for some ecxtrancous motive.
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1. These proposals are based on the approach taken by the Court of
Appeal in a number of cases before the House of Lords judgements in
the MacShane case. Their aim is to get a fair balance between
protecting employers and workers who are not involved in disputes
and allowing trade unions to function in a manner acceptable within

a modern industrial society.

5. Under the law as very recently interpreted by the House of Lords
there is virtually unlimited immunity for industrial action, so that
strikes and other forms of industrial action can be extended to firms
which have no interest in the dispute and no means of affecting its
outcome. The only limitation is a purely subjective one: whether
those taking the action believe that it will further the dispute.

This licence to spread industrial disruption must be immediately

restricted. This is what the new proposals are about.

G. They do not mean simply "leaving it to the judges". The most
important element is the line drawn at secondary action by employees

of first suppliers or first customers. This limitation is a statutory
application of the "remoteness from the dispute" test which

was developed by the Court of Appeal. The additional tests of capability
and motive will operate mainly as additional restrictions on the scope

of lawful secondary action at first suppliers and first customers.

7. The tests proposed are commonsense. Why should trade union officials
not have to censider the full consequences of calling secondary industrial”
action and whether it really does have anything to do with the dispute

at issue?




8. The Government's proposals are designed to deal urgently and in

a practical way‘with the abuse of power which the Lords' recent inter-

pretation of the law has declared to be legitimate. The Government's
general review of the law on trade union immunities for industrial
action will continue, and the Government intend to publish a Green
Paper later this year, so that there may be informed public debate

of the whole subject.

9. These recent proposals are consultative. They deal with difficult
and sensitive issues and a complex area of law. The Government have
therefore allowed time to hear the views of all those with experience
in industry before they bring forward detailed legislative proposals

" for inclusion in the Bill.

Paymaster General's Office
Privy Council Office

68 Whitehall

SW1

22 F‘bruary 1980




The Qicketing, closed shop and other relevant E;ovisions in the

Employment Bill

These new proposals have to be seen in the context of the existing

provisions in the Employment Bill.

- The Bill already deals with the most common and serious form

of secondary action - secondary picketing (including flying
pickets) - by giving a civil remedy to anyone whose business

is damaged. (The existing law gives no immunity for any criminal
offences committed - such as vikolence, threats of violence or
intimidation - in the course of picketing and the police already

have powers to limit the number of picketsl.

- The Bill already provides protectinn against the abuse of

union power in a closed shop by creating a new right against
unreasonable exclusion or expulsion from a trade union in a closed
shop where the loss of ‘a union card may mean the loss of a jobj;

by protecfing those who object to union membership on grounds of
conscience or other deeply held personal conviction; and by making
it possible for trade unions to be joined in proceedings if they
take industrial action to force an employer to dismiss someone

for not belonging to a union.

- the Bill already removes immunity from industrial action which

is intended to compel workers to join a union against their will.




_ the Bill provides finance for secret ballots held by unions.

llow_would employers take legal action to protect their businesses where

immunity is withdrawn?

The Government propose that employers should be able to seek legal

redress in the way that they have customarily done when faced with
unlawful industrial action: by means of a civil action against the

union official or other organiser of the action. An injunction

against the organiser of the action is the quickest and most effec-

tive means of getting industrial action stopped - which i§ what employers
want. Putting union funds at risk of pctions for damages would not help
the employer faced with unofficial action (and 95% of disputes are

unof[icia!) for which the unions were not liable.
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PICKEVING LAW

The Atforney-General (Sie
Mavers): With permission, Mr. her,
1 will make a statement on the criminal
Jaw on picketing.

The recent events outside the private
ceel fitms have renewed public anxicty
shout the law on picketing and intimida-
tion. 1 must cinphusise that fhe Taw on
picketine does not, in any real way, change
the criminal Jaw and in no way dimin-
ishes the rules that govem public order.

The criminal Jaw of the lznd applies
10 pickets as it does 1o anybody else. Let
there be no illusion that the immunity
provided under the civil law enables
pickets to break the criminal Jaw.

Pcaceful pickeiing in contemplation or
furtherance of a trade dispute is lawful
<0 lung as it is the honest belief of those
imoled (hat their action will advance
the inferests of those in dispute. This
does not mean (hat the freedom to picket
is a licence 10 abstruct or intimidate. The
law parmits picketing salely for the pur-
pose of peacefully oblaiping or com-
municating information or of peacefully
persuading another person to work or not
to work.

The immunity from civil proceedings
given by scction 15 of the Trade Union
2nd Labour Relations Act 1974 does not
extend y

on —whether by excessive num-
of pickets or otherwise, or molesia-
tion amounting 1o a civil wrong. In those
circumstances il may be open 10 the em-
plover, on his own behall or on that of
hie work force, o tzke action in the civil
courts. In addition, the criminal law is
perfectly clear. Each of us has the right
10 go ahout his daily work or pleasure
free from intericrence by anybody else.
Fach one of us is free, as ao individual,
10 come and go as he pleasss to bis home
or 10 his place of work.

The law specifically prolects our en-
joyment of those rights. If anyone tries
1o deter us from exercising those rights
by the vse of vinlence ar intinidation.
oF obsiruction. he is brealing the law and
may be punished.

e froe
Gr inply wny 10
Tessdapelts]
ening wbout their Javful
Jine no right 10 Jink anns or oflicrwise
prevent acsess to the place that t

jcketing, This is not a new situation.

nrceent liaw wis made clear by my
piedecessor on 28 Yunuary last year, in
coluien 708 of te Official Repiort and
by my noble @nd learned friend loid
Rawlinson in 1972, when he was Aitor-
nex-General.

If pickets by sheer. nuinhers scek 1o
stop peeple gome i0 work or dslivering
or collecting goods they are not protecicd
by the law. since their puipose is 10
wbsirvct rather than persuade. Are lurge
numhers teally necessary in the name of
Jawful, peaceful persuasion?  They are
more likely 10 1sd 10 unfawful zes by,
or cven an aflray.

So far as excessive numbers are con-
cerned. the courls have recoznised that
the police may limit the number of
pickets in sny one place where they have
reasonuble cause 10 foar disord In my
view, this includes. in the ropriale
cusc. not only asking some of those
present 10 leave but also  proveniing
others from joining the pickets.

The cnforcement of the Jaw s, and
niust remein, a matier for the police and
the courts. 1 recognise the difficult task
that chiel officers of the palice have in
dicidine how order can best be main-
1ained so as 10 ensure that ordinary
peuple can excrcise their awn nights.

Tt is the function of the law 10 proiect
the rights of people ~mployers and
emplosces -to o ahout their  daily

10 work or not 10 work. and 10

their own decisions  whether 1o

se thase rights. If we Jet go of that

principle thzn we rish @bandoning the

rule of Jaw and risk surrender 10 the rule
of vialence.

1 hape that by siating the main prin-
ciples of the law. with which the Luord
Advocate aprces, ] have removed the
doubts and encouraged all those con-
cerned, whether pickets or others, 1o res-
pect and uphold the Jaw. 1 am sure that
the great mijority in this country will
support this.
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THE PRIME MINISTER. 21 Tebruary 1980

Thank you for your letter of 6 February with which you
enclosed one from ur constituent, Mcs. C,M. Worthington
of 60 Hoylake Road, Sale.

I hope that Xz=s. Tio T secen reports of
the proposals we
affecting trade w=== : lo achieve a betfer balance
between their r 2 C responsibilitie: This weelk
we Hhave also mu = riminal law on picketing, which
I suspect covers ==== of the matters which Mrs. Worthington
is most wor 9 3 e also made it clear in the last
few weeks that we intend to take zction to dimplement thea
promise we made at the last election that unions should bear
their fair share of t cost of supporting those of their
members who are on scr - We are well aware that many pcople
share Mrs. Worthinsgtoa's concerm on thess matters, and we are

determined to take zction to meet that concern.

I am sorry that Mrs. Worthington feels that we have not taken
action to eliminate waste within Government. We have in fact
set in motion a large number of projects, co-ordinated by
Sir Derek Rayner (of Marks and Spencer) to bring home to the
whole of the Government machine the need ta organise itself
more economically and more efficiently; and we have cut the
unrealistic public spending plans of the last Labour Government

SO as to bring public expenditure more into line with what the

/country
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country can afford. We shall have ‘to give still more attention
to that subject, and in so doing we shall help the economy as

a whole and reduce the pressure on intevest rates which is one
of the factors leading to higher prices at the moment. The
reduction of inflation is one of our central policies, and I am
confident that the steps we are taking will lead to:an enduring
reduction in the rate of priée rises. The pace at which we can
do this will depend in part on people not taking more in pay
settlements than their employers can afford, since the inevitable
consequence of doing that must he higher prices or higher
unemployment, but our aim is clear. I hope that

Mr. and Mrs. Worthington will give us their continued support

in achieving that.
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Fergus Montgomery, Esa., M.P.
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From the Private Secretary 19 February 1980

The Solicitor General has asked
the Prime Minister if he can be
released from his special duties as
a member of your Secretary of State's
team on the Employment Bill. The
Prime Minister has agreed to this,
and the Solicitor General will now
revert to his normal duties as a Law
Officer. As such, he will of course
continue to be available to your
Department to provide advice on matters
of law as requested.

I am sending a copy of this letter
to Bill Beckett (Law Officers' Depart-
ment).

oTER

SiEt

1P, LANKE

I. A. W. Fair, Esq.,
Department of Employment.




PRIME MINISTER ce Mr Wolfson

The Solicitor General has asked to see you about his
continued role on the Employment Bill. As he has put it to
me, he wants to be ''released from his special assignment"
on the Bill.

As I mentioned to you in a note last night, Sir Ian was
consulted on the redrafting of the consultation document, and
he thought he had got Mr. Prior's agreement to tightening up
and clarifying the last section of the paper. However, when
he saw the penultimate draft yesterday afternoon, he was still
very unhappy about it - and in particular, he felt that it left
open the possibility of immunities extending to second customer/
supplier. Later in the evening he rang me at home to say that
his real concern was that Mr. Prior had not accepted Mr. Nott's
suggestion that Nawala-type situations should be covered, nor
some of the Chancellor's suggested amendments (see also his letter
at Flag A). Mr. Prior has written to both Mr. Nott and the
Chancellor that their suggestions are unacceptable because they
go beyond the poliecy that was agreed in E last week.

Sir Ian is particularly incensed that Mr. Prior has seen
fit to say in his minute to you that he has "had very
substantial assistance from the Solicitor General in recasting
the last part of the paper'. He feels that his name has been

. Naia
taken in vehe.

Sir Ian has told me that his Department will of course
continue to assist the Department of Employment as required,
but he personally wants to be no longer involved. This seems to
me a distinction which cannot stand up very long. I am sure you
will want to calm Sir Tan down; and specifically assure him
that, when you approved the document last night, you were aware
that he was far from happy with it - but that you could not see
any point in arguing about the draft further.

it

19 February 1980
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DRIME MINISTER

Both Mr Varley and David Basnett were intervizwed on "World at
Ona" on reactions to the working document on trade union
immunities.

The main reactions to emerge were: VARLEY

— would give rise to the most contentious legal cases
in the midst of disputes;

— would make industrial relations a field day for lagers
and agitators;

it iz &1l vory complex and not the place for the law,
gquoting Mr Heath that industrial relations are human
relations agg the TUC the best kind of industrial ‘
relations M self-regulation; |
what is undenisble is that whensver & Conssrvative !

|

nrent, is in power industrial relations deterioriate;
n challensed on this by Robin Day he agreed that last
winter was a most serious blemish on Labour's record
which n=d, however, to be viewed as a whole,
it was not necessarily wrong to seek to legislate but
the big guestion was vhether it was practical;
but surely the Goveornment is mendated? Response: lip
Prior has got a terrifcbattle egainst Tory Party
nat we are r seeing by way of
dustrial ielations legiclation is a smokesereen
- the collapse of the economy and mounting unemployment!

n being taken by the Sovarament is extremely
; cresting a clirate of conflict in society.

&d, given our very Serious esconomic problems, we
ought to be saiting down crcund & teble to see how we
con §olve them — a theme repested later in the interview;
Jjudges notoriously incepable of interpreting an industria;
situstion;
iroposals will inflame and exacerbate;
but surely Government has & mendate? Maybe but if only
Seople uncerstood how comyliceted the 1S5UeS &PE....
Government anti-trade union.
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February 19, 1980

WORKING PAPER ON SECONDARY INDUSTRIAL ACTION PUBLISHED

Mr James Prior, Secretary of State for Employment, has today published
for consultation a working paper setting out proposals for changing the immunity
which the law provides for secondary industrial action, such as blacking and
strikes so as to give greater legal protection for those who are not concerned

in a dispute to go about their business without unwarrantable interference.

Mr Prior announced in Parliament on December 17, 1979 that the Government
would take whatever action seemed necessary in the light of the judgements by

the House of Lords in the case of Express Newspavers v. MacShane.

The working paper has been sent to the TUC and the CBI and copies are

available to any other interested bodies. Comments are asked for by March 21,
1980.




February 1980

'&G PAPER ON SECONDARY INDUSTRIAL ACTION

Secondary industrial action in furtherance of a trade dispute can severely
curtail the freedom of people who are not concerned in the dispute to carry on
their business and for that purpose to have free access to or from their place
of work and to their customers and suppliers. Those so damaged are barred from
exercising their normal rights to seek redress in the courts against such
interference by the immunities given to those pursuing industrial action by the
Trade Union and Labour Relations Act 1974 (TULRA) as amended by the Trade Union
and Labour Relations (Amendment) Act 1976.

2 The Government have the law on immunities under review. They have already
consulted on the appropriate limitation of the immunities in relation to
secondary picketing and have made provision for this in Clause 14 of the
Employment Bill. In the Government's view recent interpretation and applica-
tion of the law, notably by the House of Lords in the case of Express Newspapers
v MacShane, demonstrate the need for immediate amendment also of the law on

immunities as it applies to other secondary industrial action, such as blacking.
>
THE STATUTORY PROVISION

3. It is Section 13 of the 1974 Act (as amended by the 1976 Act) which provides
immunity for a person from being sued for acts done in contemplation or furtherance
of a tra spute which induce or threaten a breach of contract. This is of
great importance to trade unionists, because almost any industrial action

involves a person, usually a trade union official, inducing others to brealk

their contracts of employment; and without some immunity in respect of that such

a person would be at risk of being sued every time he called or threatened a
strike. It is, however, of equally great importance to everyone else, because

the effect of the immunity is to remove from those persons who are damaged by

that action the right that they would otherwise have to obtain from the court

such ss as may be appropriate to the damage being suffered.

it The practical effect of the operation of the immunity should be made clear.
First, people who sue union officials for inducing breaches of contract are not
usually concerned with getting damages. They want the action complained of stopped

at once by an order from the court. It is unusual for legal proceedings to be
pursued to a final order for damages- Even if damages are sought, there is a

duty in law to do all that reasonably can be done to mitigate the loss that




i. been suffered and damag will be awarded only for loss which could not

reasonably have been avoided. Secondly, the courts will not normally grant an

injunction or interdict unless serious loss is being suffered which caunot be

compensated for in money.

5 The scope of the immunity given by Section 13 for acts "in contemplation

v

or furtherance of a trade dispute' s extended substantially in 1976. DBefore

that (save for the period of operation of the Industrisl Relations Act from

1972-1974) Section 3 of the Trade Disputes Act 1906, sad subsequently Section 13
of the 197l Act, provided immunity only for inducement of breaches of contracts
of employment. However, the 1974 Act (Section 13(3)) was designed to establish,
on a statutory basis, a wider immunity in cert cases. For instance, it
enabled a person to induce employees to break their contracts of employmeat as
a means indirectly, znd without legal 1iability, of preventing their employer

forming a commercial contract.

1976 the immunity was extexr to inducing breaches of all contracts,

whether directly or imdirectly. From t o the union official (or others)

could sefely interfere with any contract provided he did so in contemplation

or furtherance of a e dispute!! - and in such case neither party to the
contract had any * against him, however great the damage suffered. 16
anyone else did such damage to them they would have common law rights to take
proceedings against him; but these common law rights were completely removed if
the damage was inflicted by a union official (or others) "in contemplation or

furtherance of = trade dispute'.

7. Tie Conservative Party as Hf Opposition in Parlisment fought vigorously
agai the ensions pro; 4 in 1974 and made then and in 1976 on the ground
that the resulting scope of the Immunity given would be unnece rily and
gerously Tt was lianccessarily wide for trade union officials doing
their job of protecting the intere: f their members in a dispute; and it vas
wide for the rest of the community vho would be deprived of their

to protect themselves ag inst industrial action te against

- not parties to the trade disput

B Howeve ¢ Court

neld that




even as extended in 1974 and 1976. TFor a time it appeared, therefore, that the
extent of the immunity might be governed by the application of tests, such as
vhether the action taken was too far removed from the original dispute or too
lacking in effect or pursued for too extraneous a motive to be reasonably
regarded as furthering the dispute. By these tests action "in furtherance' had
to be reasonably closely related to the original dispute and the way the tests
were applied by the Court of Appeal in the ca: which came before them suggested
that, zlthough the immunity would extend to action taken to interfere with
performance of a contract by the first supplier or customer of the party in

dispute, it would not go far beyond that.

9. There were some hopes, particularly following the decision of the Court of

Appeal in the M case, that this development might afford a basis for

consensus on the extent of immunity, provided that the immunity for secondary

picketing was statutorily restricted because of its special connotations for
public order. Since the Government would much prefer to proceed in these matters
by consensus, it was felt that further congideration must await the decision of

the House of Lords in the case of MacShane. »

10. That decision was given in December 1979. Their Lordships found that,

under the existing statutes, the test of what is '"in furtherance of a trade
dispute is wholly subjective, that is, it depends on whether the person taking
the action honestly believes that it will further the cause of those taking part
in the dispute. The effect of their judgements seems to be that Section 13 is

to be interpreted and applied as conferring immunity in every case in which, for
example, '"blacking" is undertasken in the belief that it will in some way further
an imminent or existing "trade dispute. Thus, so long as there is such a belief
it does not seem to matter how remote the person (or business) whose contractual
arrangenents are thereby interfered with may be from the party to the "trade
dispute! whose interssts the "blacking" is intended to attack or whether he has
any commercial concern in that dispute and its outcome. That this is the current
position has been confirmed by their Lordships' more recent judgements in the case
of Duport Steels v. Sirs. In short, the fears cxpressed in 1974 and 1976 about
the virtually unlimited extent of the immunity which would result from the changes

then e have been shown by the Lords'judgements to be fully justified.
THE GOVE] 'S PROPOSAL

11. It is the view of the Govermment that this position camnot be allowed to

continue and that the law must be amended so as to restore a more widely acceptable




alance of interests. In ehort, there must be restored to many of those who
5 their rights at common law to seck

were deprived of such rights in 197k and 1974

the protection of the courts against any who interfere unyarrantably in their

business affairs.

. Because of its spescial significance in the context of public order (so
11 illustrated by recent events), the Government included provisions as to

Employment Bill presented to Parliamen last Decembers
to be required to deal with abuses of picketing,

decide how best to restore to those who may otherwise

=

ravely) by other forms of secondary action, e.g. blacking,

to protect themselves - so that provisions to secure that may

their rights at law
be included in the Bill.

13. One course would be to adopt by statuts the approach which the Court of
pt, that is, by presc: ing general tests of the kind suggested
by the Court of & 1, but this time by st
applisd objectiv, n called upon to decide in any particular

} The Governmen t

Appeal sought to
ute - tests which would then be

whether th

clear. People to know with greater certainty than that when and in what
circunstances they are to be deprived of their rights to protect themselvea.
! The Government therefore propose that the existing legislation should be

=mended 50 as to achieve those objectives by a combination of two approaches:—

in tests vhich must be satisfied before Section 15

ity can be claimed in respect of any industrial action; and

toring to parties damaged in the civeumsta to be idsntified
1 their rights to bring civil pxt 7s to protect themselv
15 of secondary

t with commercic

from interfe

industy action.

in order to attract
1 a trade

a) to be

to be taken




dispute and not principally for some extrancous motive. In the ca

industrial action which failed to satisfy these teste, those damaged thereby
would be free to exercise their normal rights to seek an order from the courts
naking the person inducing the action stop it or pay damages appropriate to
the harm suffered. In these circumstances this would apply in relatson to
inducements to brezk or interfere with any contract, whether a commercial

contrzct or a contract of employment.

(b) Those whos nts would be restored

16. These two tests of capability and motive are not sufficient on their own
to set more reascnable limits to secondary industrial action. Even if both
tests were met, some secondary action is clearly too remote from the original
dispute to justify depriving those who are damaged by it of their right to
obtain redress in the courts. So, in addition to these two general tests, it
ig proposed that persons should be free to bring civil proceedings for any
interference with their commercial contracts if this arose from secondary

industrial actio: jch took place beyond bounds that would be set in statute.
.

17. These bounds would be set as follows. Where the inducement to brealk or
interfere with any <, mmercial contract arose in connection with industrial
action, threatened or actual, taken in furtherance of a trade dispute by employees

of the employer in dispute, the pevson inducing the breach or interference would

continue to have immunity under Section 13. In the case of such "primary action',
no one whose commercial contracts suffered as a result would be able to obtain

256 in the courts.

Exactly the same position would hold in the case of secondary industrial

action in furtherance of that trade dispute by employees of those first suppnliers

or customers of the employer in dispute who were not themselves party to the

dispute but who repularly conduct a substantial part of their business with such

e particular first suppliers and customers may be said to be

cially affected by the outcome of the dispute and there would continue to

mmunity under Section 13 for a person to induce a breach of or inter
t

‘conmercial contract through secondary action by their employees in

furtherance of the trade dispute in question - provided, of course, that the
ability and motive were satisfied. If that were 50, 1o one vhose

commercial contracts suffered as a result of such secondar ion would be able

to obtain redress in the courts.

19. But there the immunity for secondary ch interferved with c
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c"racts would end. So, if a person were, in furtherance of the original trade

ute, to induce a breach of or interfere with any commercial contract through
secondary action, threatened or actual, taken by employees of anyone who was

neither a party to that dispute nor a first supplier or customer (a5 defined in

paragraph 18 above) of such a party, then the parties to that commercial contract

would be free to exercise their normal rights to seek redress in the courts for
such interference. This would be the case even if the secondary action in
question satisfied the tests of capability and motive. The inducement would have
passed beyond the area in which secondary industrial action would have immunity
and anyone whose comr contract was interfered with as a result would be
free to exercise such common law rights as he had to seek redress appropriate to
the damage sustained. For all such people their normal rights to seek legal

protection would be restored.

20. It will be clear that the proposal is to restore these rights where the
inducement is to bresk or interfere with a commercial contract. Inducements to
break only contracts of employment in furtherance of a trade dispute would
continue to attract immunity - provided that the general tests of "in furtherance"
were satisfied. would be so wherever the secondary action in furtheregce

of the original dispute was taken, even if it were beyond the bounds set by
paragraph 18 above. Where the breach of employment contract took place w thin
those bounds, there would continue to be immunity under Section 13 even if it
interfered with a commercial contract. Where, however, the breach took place
outside those bounds, anyone whose commercial contract was thereby interfered

with would be free to exercise his normal rights to seek redress in the courts.
CONSULTATIONS

21. Comments are invited on these proposals, to which the Government would
intend to give effect by amendment of Section 1% of the 1974 Act (as amended

by the 7976 Act). These are complex issues and the Government wish to have the
views of employers and unions before introducing the necessary amendments to the
Employ Bill currently before Parliament. The Government's general review
of the # on trade union immunities for industrial action will continue and
the Government intend to publish a Green Paper later this year, so that there

may be informed public debate of the whole subject.
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STATEMENT BY MR JAMES PRIOR, SECRETARY OF STATE FOR EMPLOYMENT, ON
PUBLICATION OF WORKING PAPER ON SECONDARY INDUSTRIAL ACTION.

"No one can doubt after the last few weeks that the present law on immunities is
unsatisfactory. The House of Lords judgement in the MacShane case — delivered after
the Employment Bill was published — confirmed the fears the Government have always had
of the effect of the 1976 Act: that it established a virtually unlimited immunity
for industrial action. I foreshadowed the need for change in my second reading
speech. The House of Lords judgement in the most recent case involving the strike
at the independent steel producers has provided further confirmation of the need for
change.

There is widespread and justifiable concern that the law allows third parties o be
caught up in damaging industrial action in furtherance of disputes in which they have no

interest and over whose outcome they have no control.

The Employment Bill already includes a provision to limit the most important and
controversial form of secondary action — secondary picketing. Clause 14 of that Bill
restricts the immunity to acts done in the course of picketing undertaken by employees.
at their own place of work. This means that anyone whose business is damaged by
secondary picketing will be able to seek an injunction in the courts o get that
picketing stopped. However, in the light of the House of Lords judgement we believe
that something must be done immediately about the immunities for other forms of

secondary action like blacking and strikes.

There must be some legal immunity for industrial action. Otherwise trade unions
would not be able to function. But that immunity necessarily means limiting the
common law rights of people to go freely about their business and to seek redress
in the courts for any interference with those rights. It is a question of great
public coneern whether the present state of the law on immunities for industrial

action does not need to be brought up to date so that it is more appropriate to

modern conditions. This is what our review of the law on trade union immunities

jg concerred with and that review will be continuing. We intend later this year to

publish & Green Paper so that there may be informed public debate of the whole subject.

De




But it is obvious that the present unsatisfactory position on secondary action

ot be allowed to continue and that a change in the law is urgently needed.

Accordingly I am today publishing a working paper setting out proposals for
consultation. What we are proposing is that the law should be changed in the
following ways.

In the first place we propose that there should be 2 tests — laid down in legislation —
which industrial action must satisfy before it can be regarded as 'in furtherance' of

a dispute and therefore attract immuni ty. These fests would be

whether or not the action taken was reasonably capable of
furthering the dispute in question

and whether or not it was taken predominantly in pursuit of
+that dispute and not principally for some exfransous motive.

These are of course two of the basic tests which the Court of Appeal was developing

before the recent House of Lords judgements.

Secondly, we propose to restore the right to bring civil proceedings for any
interference with commercial contracts where this arises from secondary action taken
outside limits which would be specified in legislation. These limits would be

drawn so that there was immunity for industrial action involving the employees of

the employer in dispute — that is, all primary action — and for industrial action
involving the employees of first suppliers or customers of the employer in dispute

who were not themselves party to the dispute but who regularly conduct a substantial
part of their business with such a party. Provided this action satisfied the two
tests of 'in furtherance', there would continue to be immunity for any interference with

commercial contracts arising from that  action.

Tor any industrial action taken outside these limits there would be no immurity for
interference with commercial contracts 'but the existing immunity for inducing breaches
of contracts of employment alone would remain. In other words we are proposing a
specific limitation on the immunity for secondary action which interferes  with
commercial comtracts. This corresponds broadly with the effect of the third fest
developed by the Court of Appeal — that of ‘remoteness' from the original dispute.

The normal right to seek redress in the courts would be restored to anyone who was
party to a commercial contract which was broken by secondary action outside these
limits.

These are complex and difficult issues. We are therefore seeking views on our
proposals. In the light of the comments we receive, my intention is to seek a change
in the existing legislation by means of a new clause in the Employment Bill now

before Parliament.'"
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With permission, Mr Speaker, I will make a statement on the

ORAT STATEMENT BY THE ATTORNEY GENERAL ON
THE CRIIMINAL LAW ON PICKETING

criminal law on picketing.

The recent events outside the private steel firms has
renewed public anxiety about the law on picketing and

intimidation.

I must emphasise that the law on picketing does not,
in any real way, change the criminal law and, in no way,

diminishes the rules which govern public order.

The criminal law of the land applies to pickets as
it does to anybody else.

Let there be no illusion that the immunity provided
under the civil law enables pickets to break the criminal
law.

Peaceful picketing in contemplation or furtherance of
a trade dispute is lawful so long as it is the honest
belief of those involved that their action will advance the

interests of those in dispute.

This does not mean that the freedom to picket is a

licence to obstruct or intimidate - the law permits picketing

solely for the purpose of peacefully obtaining or communicating

information or communicating information or of peacefully

persuading another person to work or not to work.




The immunity from civil proceedings given by Section 15
of the Trade Union and Labour Relation Act 1974 does not
extend to any wrongful act such as violence or intimidation -
whether by excessive numbers of pickets or otherwise or
molestation amounting to a civil wrong. In these circumstances
it may be open to the employer on his own behalf or on that of
this workforce to take action in the civil court. In addition
the criminal law is perfectly clear. Each of us has the right
to go about our daily work or pleasure free from interference
by anybody else. Each one of us is free as an individual
to come and go as we please to our home or to our place of

work.

The law specifically protects our enjoyment of those

rights. If anyone tried to deter us from exercising those

rights by the use of violence or intimidation or obstruction

then he is breaking the law and may be punished.

The freedom to picket does not confer or imply any right
to stop vehicles - still less do pickets have the right to
stop people going about their lawful business. Pickets have
no right to link arms or otherwise prevent access to the
place they are picketing. This is not a new situation;
the present law was made clear by my predecessor on 25 January
last year (Hansard col.706) and by my noble and learned

friend Lord Rawlinson in 1972 when he was Attorney General.

If pickets by sheer numbers seek to stop people going

to work or delivering or collecting goods they are not

/; protected




Protected by the law since their purpose is to obstruct

rather than persuade.

Are large numbers really necessary in the name of
lawful peaceful persuasion? They are more likely to lead
to unlawful assembly or even an affray.

So far as excessive numbers are concerned the Courts
have recognised that the police may limit the number of
pickets in any one place where they have reasonable cause
to fear disorder. In w view this includes, in the

appropriate case, not only asking some of those present

to leave but also preventing others from Joining the
— —

pickets.
It

The enforcement of the law is and must remain a
matter for the police and the courts. I Tecognise the
difficult task chief officers of the police have in
deciding how order can best be maintained so as to ensure
that ordinary people can exercise their own rights. It
is fhe function of the law to protect the rights of people -
employers and employees - to go about their daily
business, to work or mot to work, and to make their own

decisions whether to exercise those rights.
If we let go of that principle then we risk abanding
the rule of law and risk surrender to the rule of violence.
I hope that stating the main principles of the law I
have removed the doubts and encourage all those concermed,
whether pickets or others, to respect and uphold the law.

I am gure that the great majority in this country will
support thiae,
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I am sure that, like me, you share the deep and widespread public
concern about the recent and well-publicised incidents of mass pickeTing
auring the steel dispute, and the threats that are now being made fro
within the trade union movement of further picketing of this kind. M
picketing which involves the blockading of premises, the obstruction
pplies and actual or potential physical intimidation of employees
ipting to reach their place of work is contrary to the cri 1
s also clearly not in keeping with the advice the TUC itsell

¢ a year ago to all unions in its Guide on the Conduct of Imdustria-
uisputes,

The law is clear. Pickets, if they are to act lawfully, must do
han peacefully obtain or communicate information or seek peacefull
suade another person not to work. The law in this respect has n:
ed in any significant way for over a century and is now contal
cion 15 of the Trade Union and Labour Relations Act 1974. Uy
wunity provided by the law for picketing in the furtherance of a
spute is dependent on the actions of pickets being taken peacefull
liass picketing which either oy sheer obstruction or by instilling fea
prevents anyone who would otherwise pass a picket line is not protec
by the law. It has always been an essential feature of the law that
should be prevented from going about his lawful business and this
applies to an employer seeking to conduct his normal business as
to an employee attempting to reach his place of work. Needless T
any act or threat of violence can attract severe penalties under
criminal law.

The immunities provided by the law enable peaceful picketing to take
place where this is in contemplation or furtherance of an industrial
dispute. Without some such immunities unions could be handicapped in
furthering their members' interests when in dispute with an employer.
But it is also the function of the law to protect the rights of DeOL-
employers and employees - to go apout their daily business, to WOrk u
4o work, and to make their own decisions whether to exercise those Tl
In & democratic society it is not tolerable for these individual ©

to be put at the mercy of threats, intimidation or obstruction, and -
know that the TUC would never argue that it should be.




The TUC's own Guide sets out a clear statement of the law which is very
much in accord with the position as I have stated it in this letter.

The Guide also provides respons&blp amrlce on the way picketing should bLe
conducted, In particular, it makes clear that plckets should be advised
to act in a disciplined ancl peaceful manner and that an authorised and
experienced union member, preferably a union official, should be in charge
of the plc}'eu line and snould ensure that the number oi‘ plckets is no
larger than is necessary. The authorised union official is expected to
ndv:Lse those who picket to avoid insulting words ar behaviour which WOl 1d
constitute an oflenca, and to refuse the assistance on a picket

anyone who does not undertake to accept instructions and behave in a
lawful and disciplined manner. Armbands or badges are to be provided s
a means of identifying authorised pickets. In providing this guidance,
‘the TUC is clearly acutely conscious of the difficulties to which the
assembly of large numbers at a picket can give rise and of the risks of
obstruction or intimidation in situations which are difficult to control.

Given the widespread public concern which has arisen from rec
incidents and the threats now being made by some trade union

of further mass picketing and blockading, I hope that we can 100{ to
TUC to reaffirm its advice to all affiliated unions to observe the
guidance the TUC itself has provided. In partlcular, I hope the TUC

\u‘[,enul‘,' advise unions against all aspects of picketing which are un
and of the r:.ghts of individuals not to be impeded or intimidated i
moving fr(,ely to and from their place of employment. The trade un
movement in this country has lou(f been proud of its readiness to
the law and respect the rights of individuals. I hope that it will
ready to demonstrate this again today.

L ,







18 February 1980
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DRAFT LETTER FROM THE SECRETARY OF STATE FOR
EMPLOYMENT TO MR. LEN MURRAY

The Home Secretary has seen the draft letter circulated
with Sir Robert Armstrong's minute to your Secretary of State
dated today. The Home Secretary is entirely content with
the draft as it stands, but offered two comments. First, he
wondered whether Mr. Prior might find it a touch long for his
purpose and wondered if the penultimate paragraph might be
omitted or shortened; second, he wondered if the sentence at
the foot of page one, "No-one may be subjected ......."
might be redrafted to make clear that it is the victim, rather
than the agent, of picketing who should not be subjected to
any kind of restraint or restriction - but he wondered whether
the sentence added anything, given that the same point is
brought out in the following sentence.

am sending copies of this letter to Tim Lankester,
Bill Beckett and David Wright.

J. A, CHILCOT

Ian Fair, Esq.
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At this morning's meeting of the Ministerial Committee on Economic

SECRETARY OF STATE FOR EMPLOYMENT

=

Strategy you were invited to write to the General Secretary of the TUC today a
letter which would restate the application of the criminal law to mass picketing, e
would recall the guidance which the TUC had given a year ago both on the law and
on the conduct of picketing, and would invite the TUC to reaffirm its advice to
unions to observe the guidance which it gave.

2. I attach a draft letter herewith. It is based on a draft prepared in the
first instance by your officials, and has been revised in consultation with them
and with officials of the Home Office and the Law Officers' Department.

B I am sending copies of this minute and of the draft letter to the Prime

Minister, the Home Secretary and the Attorney General.

o
g ©
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18th February, 1980
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DRAFT LETTER FROM THE SECRETARY OF
STATE FOR EMPLOYMENT TO

THE RT. HON. LIONEL MURRAY, ESQ., OBE,
GENERAL SECRETARY, TRADES UNION
CONGRESS, CONGRESS HOUSE, GREAT RUSSELL
STREET, WCIB 3LS

1 am sure that, like me, you share the deep
and widespread public concern about the recent and
well-publicised incidents of mass picketing during
the steel dispute, and the threats that are now being
made from within the trade union movement of

further picketing of this kind., Mass picketing

which involves the Hockading of premises, the

obstruction of supplies and actual or potential
physical intimidation of employees attempting to
reach their place of work is contrary to the
criminal law. Itis also clearly not in keeping with
the advice the TUC itself issued just a year ago to
all unions in its Guide on the Conduct of Industrial
Disputes.

The law is clear. Pickets, if they are to
act lawfully, must do no more than peacefully
obtain or communicate information or seek
peacefully to persuade another person not to work.
The law in this respect has not changed in any
significant way for over a century and is now
contained in Section 15 of the Trade Union and
Labour Relations Act 1974. The immunity
provided by the law for picketing in the furtherance
of a trade dispute is dependent on the actions of
pickets being taken peacefully. Mass picketing
which either by sheer obstruction or by instilling
fear prevents anyone who would otherwise pass a
picket line is not protected by the law. MNe—ene

—may be subjacted fcimd-of TestraintoT

triction i + t ke picketing
P P

effective. It has always been an essential feature

S




of the law that no-one should be prevented from
going about tesr lawful business and this clearly
applies to an employer seeking to conduct his
normal business as well as to an employee
attempting to reach his place of work. Needless to
say, any act or threat of violence can attract severe
penalties under the criminal law.

The immunities provided by the law enable
peaceful picketing to take place where this is in
contemplation or furtherance of an industrial
dispute. Without some such immunities unions
could be handicapped in furthering their members'
interests when in dispute with an employer. But
it is also the function of the law to protect the rights
of people - employers and employees - to go about
their daily business, to work or not to work, and to
make their own decisions whether to exercise those
rights. In a democratic society it is not tolerable
for these individual rights to be put at the mercy of
threats, intimidation or obstruction, and I know
that the TUC would never argue that it should be.

The TUC's own Guide sets out a clear
statement of the law which is very much in accord
with the position as I have stated it in this letter.

The Guide also provides responsible advice on the

way picketing should be conducted. In particular,

it makes clear that pickets should be advised to act
in a disciplined and peaceful manner and that an
authorised and experienced union member,

preferably a union official, should be in charge of

2=




the picket line and should ensure that the number of
pickets is no larger than is necessary. The
authorised union official is expected to advise those
who picket to avoid insulting words or behaviour
which would constitute an offence, and to refuse the
assistance on a picket line of anyone who does not
undertake to accept instructions and behave in a
lawful and disciplined manner. Armbands or

badges are to be provided as a means of identifying

authorised pickets. In providing this guidance, the

TUG %% clearly acutely conscious of the
difficulties to which the assembly of large numbers
at a picket can give rise and of the risks of
obstruction or intimidation in situations which are
difficult to control.

Given the widespread public concern which
has arisen from recent picketing incidents and the
threats now being made by some trade union
spokesmen of further mass picketing and blockading,
I hope that we can look to the TUC to reaffirm its
advice to all affiliated unions to observe the
guidance the TUC itself has provided. In
particular, I hope the TUC will urgently advise
unions against all aspects of picketing which are
unlawful and of the rights of individuals not to be
impeded or intimidated in moving freely to and
from their place of employment. The trade union
movement in this country has long been proud of its
readiness to uphold the law and respect the rights of
individuals. I hope that it will be ready to

demonstrate this again today.
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. i
1. We spoke briefly this morning about paragraphs 15 and 16 of ‘the
draft working paper on secondary industrial action circulated by the
Secretary of State for Employment on 14 Febrtary., As I explained,

the paragraphs contained two different ways of restricting immunities:
i

(a) Paragraph 15 and the first two sentences of paragraph 16
talk about first suppliers and customers not being free
to seek injunctions.

However the third sentence of paragraph 16, and that
which follows, talks about the immunity applying only
to industrial action taken by the employees of the
party in dispute or the employees of his first
customers or suppliers,

270 The first passage says who may sue, while the second says whose
actions may be the subject of a suit.

3. As we discussed, there seems to be an important difference between
these two approaches., If first customers and suppliers are prevented
from suing under any circumstances, this is obviously more restrictive
than a regime which allows them to sue when affected by the action of
employees other than their own or those in the primary dispute, TFor
example if a car manufacturer (which has commercial contracts with BSC)
is trying to import steel and the dockers or the railwaymen black gt
does he have a remedy? Under the first route, the answer is no, Under
the second route, it would be yes,

4, It seems important therefore to go for the restricted version
contained in the third sentence of paragraph 16. To my way of thinking,
that makes paragraph 15 and the first two sentences of 16 slightly
inaccurate. However it may be felt that this degree of imprecision can
be tolerated in a working paper and that these passages only convey the
general intention. The important thing is to stick to the more
restrictive formulation at the end of paragraph 16,




1
()
@
5.

dockers @r railwaymen)blacking imported steel supplies to a car

A\
There are three further points of interest about the position of

manufacturer:

(a) The Port Authorities would have a basis for taking
legal action against the officials of the union who
instructed the dockers to black imported steel. But
it seems unlikely that they would pursue this.

It is possible that blacking action would fail the
tests described in paragraph 18 of the draft working
paper. But there can be no certainty about this.

The continental supplier of the steel would have a
basis for taking action, but again it seems unlikely
that he would pursue this.

S

ANDREW DUGUID
18 February 1980




CONFIDENTIAL

ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn

The Secretary of State for Employment
T -
Qoo hin

Working Paper on Secondary Industrial Action

I have considered the latest draft of your working paper
given to me by your officials this morning. I have also read
the comments sent on behalf of the Prime Minister and the
papers and letters circulated by the Chancellor of the Exchequer,
the Secretary of State for Trade, the Paymaster General and the
Lord Advocate.

You will no doubt have received my comments on matters of
detail given over the telephone and the comments I made on one
point of substance. However that one point seems to me To be
of such importance that I feel that I should confirm it in writing.

It does seem to me, comparing what yoti say-in the latest
draft of your proposals with what the Chancellor of the Exchequer
said in para 2(ii) of his minute and what the Secretary of State
for Trade said in the second paragraph of his letter, that there is
a real possibility that there is misunderstanding as to what has
been agreed and is to be proposed.

It may be that you have resolved such questions. If not I am
of course at your disposal if I can be of any help in doing so.

I am copying this letter to the Prime Minister, to other members
of E, and Sir Robert Armstrong.

Ry

18 February, 1980 /

CONFIDENTIAL
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PRIME MINISTER YM W”M
i

WY
WORKING PAPER ON SECONDARY INDUSTRIAL ACTION

I now attach a copy of the working paper in the form in which
it will be published tomorrow. It is plain from some of the

comments received that the draft failed to express aspects of
the proposal with clarity and I have had very substantial

assistance from the Solicitor General in recasting the last

part of the paper to remedy those defects. The working paper
now clearly sets out the combination of Options 3 and 5 on
which E Committee agreed at our meeting on 13 February.

I have written to those concerned explaining where one or two
comments could not be incorporated and I attach copies of these
letters for information. I am most grateful to you and to other
colleagues for commenting quickly on the draft of the paper.

I am sending copies to the TUC and CBI early tomorrow morning
The working paper will shortly after be made available to the
Standing Committee on the Employment Bill and I shall be
holding a press conference around midday.

I am sending pies of this minute and the working paper to
other members of Cabinet, the Minister of Transport, the
Attorney General, the Solicitor General, the Lord Advocate
and Sir Robert Armstrong.

Jp
|§ February 1980
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WORKING PAPER ON SECONDARY INDUSTRIAL ACTION

Secondary industrial action in furtherance of a trade dispute can severely
curtail the freedom of people who are not concerned in the dispute to carry on
their business and for that purpose to have free access to or from their place
of work and to their customers and suppliers. Those so damaged are barred from
exercising their normal rights to seek redress in the courts against such
interference by the immunities given to those pursuing industrial action by the
Trade Union-and Labour Relations Act 1974 (TULRA) as amended by the Trade Union
and Labour Relations (Amendment) Act 1976.

2. The Government have the law on immunities under review. They have already
consulted on the appropriate limitation of the immunities in relation to
secondary picketing and have made provision for this in Clause 14 of the
Employment Bill. In the Government's view recent interpretation and applica-
tion of the law, notably by the House of Lords in the case of Express Newspapers
v MacShane, demonstrate the need for immediate amendment also of the law on

immunities as it applies to other secondary inductrial action, such as blacking.
THE STATUTORY PROVISION

3. It is Section 13 of the 1974 Act (as amended by the 1976 Act) which provides
immunity for a person from being sued for acts done in contemplation or furthe 2
of a trade dispute which induce or threaten a breach of contract. This is of
great importance to trade unionists, because almost any industrial action

involves a person, usually a trade union official, inducing others to break

their contracts of employment; and without some immunity in respect of that such

a person would be at risk of being sued every time he called or threatened a
strike. It is, however, of equally great importance to everyone else, because

the effect of the immunity is to remove from those persons who are damaged by

that action the right that they would otherwise have to obtain from the court

such cedress as may be appropriate to the damage being suffered.

L, The practical effect of the operation of the immunity should be made clear.
First, people who sue union officials for inducing breaches of contract are not
usually concerned with getting damages. They want the action complained of stopped
at once by an order .from the court. It is unusual for legal proceedings to be

pursued to a final order for damages. Even if damages are sought, there is a

duty in law to do all that reasonably can be done to mitigate the loss that




i@been suffered and danages will be awarded only for loss which could not
reasonably have been avoided. Secondly, the courts will ndt normally grant an

injunction or interdict unless serious loss is being suffered which cannot be

compensated for in money.

5. The scope of the immunity given by Section 13 for acts "in contemplation
or furtherance of a trade dispute' was extended substantially in 197G. Before
that (save for the period of operation of the Industrial Relations Act from
1972-1974) Section 3 of the Trade Disputes Act 1906, and subsequently Section 13
of the 1974 Act, provided immunity only for inducement of breaches of contracts
of employment. However, the 1974 Act (Section 13(3)) was designed to establish,
on a statutory basis, a wider immunity in certain cases. For instance, it
enabled a person to induce employees to break their contracts of employment as
a means indirectly, and without legal liability, of preventing their employer

from performing a commercial contract.

6. In 1976 the immunity was extended to inducing breaches of all contracts,
whether directly or indirectly. From then on the union official (or others)
could safely interfere with any contract provided he did so "in contemplation
or furtherance of a trade dispute - and in such case neither party to the
contract had any remedy against him, however great the damage suffered. If
anyone else did such damage to them they would have common law rights to take
proceedings against him; but these common law rights were completely removed if
the damage was inflicted by a union official (or others) "in contemplation or

furtherance of a trade dispute'.

7. The Conservative Party as HM Opposition in Parliament fought vigorously
against the extensions proposed in 1974 and made then and in 1976 on the ground
that the resulting scope of the immunity given would be unnecessarily and
dangerously wide. It was unnecessarily wide for trade union officials doing
their job of protecting the interests of their members in a dispute; and it was
dangerously wide for the rest of the community who would be deprived of their
common law rights to protect themselves against industrial action taken against

them when they were not parties to the trade dispute.

THE CURRENT POSITION

8. However, in a number of cases decided in 1978 and 1979 the Court of Appeal
held that the industrial action in question had not been taken '"in furtherance of

. a trade dispute" and therefore did not qualify for immunity under Section




e&l as extended in 1974 and 1976. For a time it appeared, therefore, that the

W%t of the immunity might be governed by the application of tests, such as
whether the action taken was too far removed from the original dispute or too
lacking in effect bor pursued for too extraneous a motive to be reasonably
regarded as furthering the dispute. By these tests action "in furtherance' had
to be reasonably closely related to the original dispute and the way the tests
were applied by the Court of Appeal in the cases which came before them suggested
that, although the immunity would extend to action taken to interfere with
performance of a contract by the first supplier or customer of the party in

dispute, it would not go far beyond that.

9. There were some hopes, particularly following the decision of the Court of
Appeal in the MacShane case, that this development might afford a basis for
consensus on the extent of immunity, provided that the immunity for secondary
picketing was statutorily restricted because of its special connotations for
public order. Since the Government would much prefer to proceed in these matters
by consensus, it was felt that further consideration must await the decision of

the House of Lords in the case of MacShane.

10. That decision was given in December 1979. Their Lordships found that,

under the existing statutes, the test of what is "in furtherance of a trade
dispute" is wholly subjective, that is, it depends on whether the person taking
the action hcnestly believes that it will further the cause of those taking part
in the dispute. The effect of their judgements seems to be that Section 13 is

to be interpreted and applied as conferring immunity in every case in which, for
example, "blacking! is undertaken in the belief that it will in some way further
an imminent or existing "trade dispute'. Thus, so long as there is such a belief
it does not seem to matter how remote the person (or business) whose contractual
arrangements are thereby interfered with may be from the party to the "trade
dispute" whose interests the "blacking' is intended to attack or whether he has
any commercial concern in that dispute and its outcome. That this is the current
position has been confirmed by their Lordships' more recent judgements in the case
of Duport Steels v. Sirs. In short, the fears expressed in 1974 and 1976 about
the virtually unlimited extent of the immunity which would result from the changes

then made have been shown by the Lords'judgements to be fully justified.
THE GOVERNMENT'S PROPOSAL

11. It is the view of the Government that this position cannat be allowed to

.continue and that the law must be amended so as to restore a more widely acceptable




@h-nce of interests. In short, there must be restored to many of those who
were deprived of such rights in 1974 and 1976 their rights‘at common law to seek
the protection of, the courts against any who interfere unwarrantably in their

business affairs.

12. Because of its special significance in the context of public order (so

well illustrated by recent events), the Government included provisions as to
secondary picketing in its Employment Bill presented to Parliament last December.
Whatever else may be shown to be required to deal with abuses of picketing,

what is now required is to decide how best to restore to those who may otherwise
be damaged (sometimes gravely) by other forms of secondary action, e.g. blacking,
their rights at law to protect themselves - so that provisions to secure that may
also be included in the Bill.

13. One course would be to adopt by statute the approach which the Court of
Appeal sought to adopt, that is, by prescribing general tests of the kind suggested
by the Court of Appeal, but this time by statute - tests which would then be
applied objectively by the courts when called upon to decide in any particular
case whether the action in question fell within Section 13 or not. The Government
do not believe, however, that this approach on its own would be sufficiently
clear. People need to know with greater certainty than that when and in what

circumstances they are to be deprived of their rights to protect themselves.

1b. The Government therefore propose that the existing legislation should be

amended so as to achieve those objectives by a combination of two approaches:-

(a) laying down certain tests which must be satisfied before Section 13

immunity can be claimed in respect of any industrial action; and

restoring to parties damaged in the circumstances to be identified

in the Bill their rights to bring civil proceedings to protect themselves
from interference with commercial contracts by means of secondary
industrial action.

(a) General tests

15. In future, in order to attract immunity under Sectior 13, any industrial

action taken by mplo}/ees i{\ a trade dispute would first need to satisfy two tests.
The action taken would need (a) to be reasonably capable of furthering the trade

. dispute in question and (b) to be taken predeminantly in pursuit of that trade




.pute and not principally for some extraneous motive. In the case of any

industrial action which failed to satisfy these tests, those damaged thercby
would be free to exercise their normal rights to seek an order from the courts
making the person inducing the action stop it or pay damages appropriate to
the harm suffered. In these circumstances this would apply in relation to
inducements to break or interfere with any contract, whether a commercial

contract or a contract of employment.

(b) Those whose rights would be restored

16. These two tests of capability and motive are not sufficient on their own
to set more reasonable limits to secondary industrial action. Even if both
tests were met, some secondary action is clearly too remote from the original
dispute to justify depriving those who are damaged by it of their right to
obtain redress in the courts. So, in addition to these two general tests, it
is proposed that persons should be free to bring civil proceedings for any
interference with their commercial contracts if this arose from secondary

industrial action which took place beyond bounds that would be set in statute.

17. These bounds would be set as follows. Where the inducement to break or
interfere with any commercial contract arose in connection with industrial

action, threatened or actual, taken in furtherance of a trade dispute by employees
of the employer in dispute, the person inducing the breach or interference would
continue to have immunity under Section 13. In the case of such '"primary action',
no one whose commercial contracts suffered as a result would be able to obtain

redress in the courts.

18. Exactly the same position would hold in the case of secondary industrial

action in furtherance of that trade dispute by employees of those first suppliers
or customers of the employer in dispute who were not themselves party to the

dispute but who regularly conduct a substantial part of their business with such

a party. These particular first suppliers and customers may be said to be
commercially affected by the outcome of the dispute and there would continue to
be immunity under Section 13 for a person to induce a breach of or interfere
with any commercial contract through secondary action by their employees in
furtherance of the trade dispute in question - provided, of course, that the
tests of capability and motive were satisfied. If that were so, no one whose
commercial contracts suffered as a result of such secondary action would be able

to obtain redress in the courts.

19. But there the immunity for secondary action which interfered with commercial




racts would end. So, if a person were, in furtherance of the original trade
dispute, to induce a breach of or interfere with any commercial contract through

secondary action, ‘threatened or actual, taken by employees of anyone who was

neither a party to that dispute nor a first supplier or customer (as defined in

. paragraph 18 above) of such a party, then the parties to that commercial contract
would be free to exercise their normal rights to seek redress in the courts for
such interference. This would be the case even if the secondary action in
question satisfied the tests of capability and motive. The inducement would have

passed beyond the area in which secondary industrial action would have immunity

and anyone whose commercial contract was interfered with as a result would be

free to exercise such common law rights as he had to seek redress appropriate to
the damage sustained. For all such people their normal rights to seek legal

protection would be restored.

20. It will be clear that the proposal is to restore these rights where the
inducement is to break or interfere with a commercial contract. Inducements to
break only contracts of employment in furtherance of a trade dispute would
continue to attract immunity - provided that the general tests of "in furtherance'
were satisfied. This would be so wherever the secondary action in furtherance

of the original dispute was taken, even if it were beyond the bounds set by
paragraph 18 above. Where the breach of employment contract took place within
those bounds, there would continue to be immunity under Section 13 even if it
interfered with a commercial contract. Where, however, the breach took place
outside those bounds, anyone whose commercial contract was thereby interfered

with would be free to exercise his normal rights to seek redress in the courts.
CONSULTATIONS

21. Comments are invited on these proposals, to which the Government would
intend to give effect by amendment of Section 13 of the 1974 Act (as amended

by the 1976 Act). These are complex issues and the Government wish to have the
views of employers and unions before introducing the necessary amendments to the
Employment Bill currently before Parliament. The Government's general review
of the law on trade union immunities for industrial action will continue and
the Government intend to publish a Green Paper later this year, so that there

may be informed public debate of the whole subject.
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Thank you for your comments on the draft as set out in your minute
of 15 February to the Prime Minister.

This working paper is all about industrial action "in furtherance"

and the immunity given by Section 13. Putting union funds at risk does
not therefore fit in here and I do not think it wise to threaten v at
we are a long woy from deciding to do. I have, however, inserted into
paragraph 12 of the paper an intimation that we have not necessaril

the last word on picketing if apuses continue and I have also, in me
your separate point about the Green Paper in the review, made plain in
paragraph 21 that our continuing review is of the law on "trade union'
immmnities, which indicates that it will cover the question of union
(as well as individual) liability.

The amendment you suggested to paragraph 16 of the draft is not
consistent with the agreed policy. + would have the effect of 1imitins
immunity to action affecting commercial contracts to which the employer
in dispute is a party. Apart from giving limited immunity to bla
this would have the effect of virtually banning secondary action. =
was an approach identified in the paper before us at E on 1% Februar;
a variant of option 2 (E(80)4, paragraphs 13-14) which was not adopt

7

I have taken up suggestions (iii) and (iv) of your minute with the
EomeSecnﬁzry and the Lord Chancellor respectively. Both advise that it
is not desirable to include anything on either point in the working pape:
or in my accompznying statement. If either matter is raised with me I
shall, of course, say that we have these matters vnder consideration

and I shall certainly publicise the clause on criminal offences in the
course of picketing if it is finally decided, after the agreed consulta-
tion, to introduce this into the Bill.

I am circulating copies of this letter to all concerned under cover of
a minute to the Prime Ilinister conveying the working paper as it is %o
be published tomorrow. o
4
.
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WORKING PAPER ON SECONDARY INDUSTRIAL ACTION
Thank you for your letter of 15 February commenting on the draft paper.

The final version of the paper meets your second point, but your
suggestion in relation to Nawala is not in accord with what we have
agreed to do. Although there was no d: ute between the ovmers of
Nawala and their Hong Kong crew, there s a dispute between the oy
and the International Transport Federation which came within the
definition of "trade dispute" in Section 29 of the 1974 Act (as
House of Lords subseguently confirmed). The only certain way of re
moving immunity from disputes between an employer and a trade union
which do not involve that employer's employees would be to redefi
"trade dispute'. That would talke us much wider than the Nawala c
and we have certainly not agreed to do that. TInsofar as your Sugg
amendment is designed to have similar effect, it seems to talke us ba
to an approach (Option 4) which was specifically considered znd
rejected at E on 16 February.

I hope, however, it is understood that, under the proposals in the
working paper, a shipowner in a Nawala-type situation might be
protected in two ways. TFirst, if the employers of the dockers or
tugmen taking the blacking action were not "substantial" first
suppliers or services to the shipovmer, then their action would not
attract immunity. Secondly - and this could be either alternatively
or additionally - a court might consider the action taken by the ITF
was mainly for a motive extraneous to the primary trade dispute (eg
hostility to flags of convenience). Under my proposals, therefore,
a shipovmer in Nawala-type circumstances would have an arguable case
for seeking redress.

I am circulating copies of this letter to all céncerned under cover
of a minute to the Pripe Minister conveying the working paper as it
is to be published tomorrow.

LL—{,%//
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WORKING PAPER ON SECONDARY INDUSTRIAL ACTLION
Thank you for your letter of 15 February commenting on the draft paper.

The proposals are not based on action against particular employers,
because that could extend immunity to such action taken far from €
original dispute eg 2 long way down the chain of supply. They are
instead based on action taken by employees of particular employers
(including first suppliers in a substantial commercial relaticnsk
with the employer in dispute). This covers not only actual action
by those employees but also threats of such action uttered by a union
official. Your suggested redrafts of paragraphs 15 and 16 would not
therefore reflect the policy. We have, however, in the light of your
comments and others recast the description of the proposals in the
working paper to make the intention quite clear.

Your other amendments have generally been incorporated in the final
version, save for the reference to Section 13(1) which we think is
too specific because the proposals would also require amendment of
Section 13(3).

I am circulating copies of this letter to all concerned under cover of
a minute to the Prime Minister conveying the working paper as it is %o
be published tomorrow.




18 February 1980

The Prime Minister has asked me
to thank you for your letter of
13 February, which she read with interest.

T. P. LANKESTER

8ir John Greenborough, KBE.




Blind cc: John Hoskyns
David Wolfson

18 February 1980

Working Paper on Secondary Industrial

Action

The Prime Minister has read the draft working paper enclosed
with your Secretary of State's minute of 14 February. She has
also read the letter of 15 February from the Secretary of State
for Trade.

The Prime Minister has asked me to say that she agrees with
both of Mr Nott's comments. That is to say, paragraph 15 of the
draft ought to be amended to cover Nawala type incidents, and the
last sentence of paragraph 11 should be deleted. In addition, she
is unhappy with the last part of the second sentence of paragraph
16, and has suggested that it be changed to - " ... and so are
commercially affected by the dispute".

Although the Prime Minister has not yet had an opportunity
to consider the Chancellor's comments in detail (his minute of 15
February refers), she hopes that Mr Prior will consider them
carefully in finalising the draft. I understand that the Solicitor-
General has also commented. It would be helpful if Mr Prior could
put round a revised draft this evening.

I am sending copies of this letter to Private Secretaries to

members of Cabinet, Minister of Transport, the Attorney-General,
the Solicitor-General, the Lord Advocate and Sir Robert Armstrong.

JIKESTER

LR

Ian A W Fair Esq
Department of Employment




SUMMARY OF TELEPHONE CONVERSATIONS ON SUNDAY 17 FEBRUARY

(1) Sir Keith Joseph telephoned the Prime Minister at 1040 hours.

Sir Keith asked whether the Prime Minister had consulted
the Lord Chancellor about events at Hadfields which seemed a
massive breach of common law. It seemed to beg an issue of
enforcement of criminal law, not the form of the civil law.
The Prime Minister thought that on picketing, ﬂt was an issue
of changing the civil law. Once this had been done, injunctions
could be taken out against individuals to test the efficacy of
the new proposals. There was a case for changing the business
in the House to have the picketing provisions taken as a one-clause
bill and passed through all stages next week. Sir Keith reiterated
that the actions of Mr. Scargill and his colleagues seemed a
clear breach of common law, in the form of organising an affray.
The Lord Chancellor would know the alternatives. The Prime
Minister agreed that she would speak to the Home Secretary, and
would leave Sir Keith to speak to the Lord Chancellor.

(2) The Prime Minister telephoned the Home Secretary at 1100 hours.

The Prime Minister referred to the aggressive picketing at

Hadfields. The Government could not sit aside doing nothing.
It might be necessary for somebody to propose to Mr. Prior that
the picketing clause should be taken out of the main Employment
Bill and handled as a one-clause bill in one day next week.
The efficacy of the injunction procedure could then be tested
immediately. The strike was going on much longer than anybody
had expected and was getting uglier day by day. It might be
possible to clear Commons business on Tuesday.

The Home Secretary said that he would talk to Mr. Prior.
The Prime Minister said that he should not easily accept rejection
of the one-clause bill alternative.

The Home Secretary said that he was now very disturbed on

his own front. He would be investigating matters further the

/next day.




next day. He had seen the South Yorkshire Chief Constable on
Thursday evening. The Chief Constable had reported that Mr. Norton
of Hadfields and his colleagues had been absolutely resolute in
the morning but had received instructions from Lonrho in London

at lunchtime that they were to give in. This gave the impression
that picketing had won.

The Prime Minister said that the Government had to be seen
to act. It was not possible to continue with a bill upstairs
which the Government maintained would work, but which was only
slowly proceeding through the Parliamentary process. Apart from
other considerations, it was unfair to expose the police without
the Government attempting to take some action. The Home Secretary
said that he was pleased to hear the Prime Minister's expression
of support for the police. Their role was far from pleasant and
could well get intolerable. Hadfields, of course, had a convenient
story to explain why they had closed down. He would tell the
Prime Minister the next day what Mr. Scargill had really done.
He and others like him were clever. He had only been there
for five minutes, made his number, and departed. This was not
what the police had been quoted as saying. The Prime Minister
said that she would be prepared to call an emergency meeting
the next day. There was a Bill in Committee. The CBI's
proposed modifications would need to be taken into account.
But the picketing clause would need to be tackled separately to
sort out the issue of how effective it could be.

(3) Sir Keith Joseph telephoned the Prime Minister at 1135 hours.

Sir Keith had been in touch with the Lord Chancellor, who had
merely quoted the law, and had suggested that the Attorney General
should be consulted on enforcement. Sir Keith felt that
Mr. Scargill must be liable in law for the organisation of

unlawful affray. The Prime Minister saia that it might suit

Mr. Scargill very well to be charged. She would like to see

/the Government's




the Government's new picketing clause passed through so that
injunctions could be taken out. This would force the union to
decide whether to stand behind Mr. Scargill. If this did not
work, then the inadequacy of this approach would be clear for
all to see. She would speak to the Attorney General.

The Prime Minister asked what was the significance of the
'"no confidence' motion passed by the staff of British Steel.
Sir Keith said that there were many factors involved, but they

probably included a desire on the part of the staff to protect

their own jobs. The Prime Minister said that the situation

was a failure of both unions and management. She doubted whether
the two would ever get together in a sensible way. Sir Keith
said that the "other man" would be putting in his proposals in
the coming week. The Government could not move before they

had considered these. The Prime Minister said that she feared
that Mr. Prior was trying to push the Government into a Court

of Inquiry. An alternative strategy was necessary. One
possibility would be to get Lord Robens to mediate if the unions
would accept this. Sir Keith thought that the unions would

be weakened by the strike before the employers, unless violent
picketing drove the private sector linked to steel into retreat.

The Prime Minister said that the Government had never liked
the use of the criminal law, partly because of the time it took
to pursue a case. She would herself talk to the Attorney
General.

(4) The Prime Minister telephoned the Attorney General at 1245 hours.

In reply to the Prime Minister's query, the Attorney General
said that Thursday's situation had developed into an affray.
The issue was whether the police could gather effective evidence
in this kind of case. The Prime Minister said that if nothing
could be achieved with the criminal law, the Government would have
to consider accelerating clause 14 from the Employment Bill and

/putting this




putting this through the House in one day. The Government could
not simply stand by in the face of the threat of further scenes
like those at Hadfields. The Attorney General saw no obstacle

to this course. The Prime Minister said that this strategy would
allow one of those companies who were being picketed to test

the power of an injunction. The Attorney General said that there
was great advantage in using the civil law, which could be brought
into operation much more rapidly than criminal penalties. He

had the feeling that Mr. Sirs had lost control. He offered to
talk to the Home Secretary, and the Prime Minister agreed.

(5) The Chancellor of the Exchequer telephoned the Prime Minister
at 1930 hours.

The Prime Minister asked whether the Chancellor had yet put
in his comments on the Consultative Document. The Chancellor
said that he had sent these off on Friday evening. He had also
written the Prime Minister a personal note. The Prime Minister
acknowledged the personal note. She said she was concerned about
the Hadfields problem. It was likely to be impossiible to
bring prosecutions for affray or unlawful assembly. If this
was so, she wanted to consider accelerating clause 14 of the
Employment Bill as a No. 2 bill which could be taken through all
stages on Tuesday. The power of injunction could then be tested.
If injunctions were not observed, then trade unions' immunities
could be tackled in the main Bill. The Government would also
need to take account of comments by the CBI on the existing Bill.

The Chancellor said that he took the view that section 14

would make picketing unlawful in various places. He explained
the history of the criminal law on the offence of watching

and besetting which was the key to the effect of this clause.
However, the Department of Employment had not shared his

interpretation. The Prime Minister said that her concern was
to test the new clause 14. The Chancellor commented that the

/Government




Government would look very foolish if they rushed the clause
through and found that it didn't work. The Prime Minister said
that it would be worse to find it ineffective next winter.

The Chancellor guoted a personal letter h¢ had received
from Muriel Bowen describing the scenes at Hadfields. The Prime

Minister said that she expected to have a furtTer conversation

with the Home Secretary later in the evening. She also felt
that she or Mr. Prior should write to Mr. Len Murray about the
brutal face of trade unionism which had been exhibited the
previous week. The Chancellor agreed that the Government should
be challenging them, particularly over the working of the previous

winter's miserable code.

The Chancellor said that he wanted to talk to the Prime
Minister as soon as possible about Budget presentation. The
way in which we put across the forward look, which was extremely
gloomy, was a critical aspect of this.

(6) The Home Secretary telephoned the Prime Minister at 2130 hours.

The Home Secretary had been unable to contact Mr. Prior,
although he had spoken to the Chancellor of the Exchequer. The
Prime Minister said that the 'People' leader was right. The
Hadfields situation had not been a matter of mass picketing but
of mass intimidation. It was a public order situation. The
Government needed to know where the pickets would turn up
the next day and would have to stop pickets before they got there.
It was not a civil law issue but one of eriminal law. The
Home Secretary quoted the South Yorkshire Chief Constable who
had drawn attention to a clash of priorities between keeping the
works open and maximising arrests. The Prime Minister said
that the Chief Constables should meet the Law Officers. The
Home Secretary said that this would have to be treated with great
care, as Chief Constables could not take direction from Law
Officers.

/The Prime Minister
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The Prime Minister stressed the need to stop pickets before
they arrived at their destination. The Home Secretary undertook
to investigate and do whatever he could. He hoped to speak to
the Solicitor General early the next day. The Prime Minister
said that she had it in mind to call Cabinet or a Cabinet Committee
at 1000 a.m. the next day. She could not leave matters for
a further day. The police must have guidance over their handling
of the criminal offences. If the Home Secretary needed more time,
she would call the meeting of Ministers at 1030.

The Home Secretary stressed that the keeping of public order
would inevitably mean a major confrontation and the Government
must be aware of this before embarking on that course.

(7) The Home Secretary telephoned the Prime Minister at 2245 hours.

The Home Secretary reported that the private steel company
in Manchester had worked that day, but would close on Monday.
In respect of Sheerness, he had been in touch with the Chief
Constable of Kent. The Chief Constable had warned that he might
have to arrest a great many people. He was quite determined to
keep Sheerness working: he hoped that Ministers would support him
although he feared that they would not. The Prime Minister hoped
that Mr. Whitelaw had made it quite clear that the Government
would be fully behind the Chief Constable. Mr. Whitelaw
confirmed that he had done.

His sources indicated that problems at Sheerness would
probably not arrive until Wednesday, although the police would
be ready to deal with them on Monday if necessary. The Chief
Constable disputed some of the Solicitor General's interpretation
of the relevance of the criminal law on picketing. The Chief
Constable had, however, had a meeting with the Assistant Chief
Constable of South Yorkshire in order to learn what he could
from the Hadfields experience. The Prime Minister commented that
at Grunwick the police had had the means of stopping pickets

/before




before they arrived at the factory site. The Home Secretary
wondered why Hadfields had not shown the same determination as
Grunwick' 5 management . The Prime Minister saHd that people
should not have to run the gauntlet of intimidation like that
at Hadfields. The Home Secretary agreed. It, might become

necessary to arrest thousands of people and the Government would
have to be clear what it intended to do with t@em. The Prime

Minister said that this was why it was necessary to be clear on

criminal law provisions in relation to affray and riot.

The Home Secretary recalled the South Yorkshire Chief Constable's
assurance to Hadfields. The man now felt let down. The Prime
Minister reiterated that the scenes at Hadfields had been in
contravention of criminal law. The Homs Secretary asked where
this conclusion led to. The Prime Minister believed that the
criminal law could not cope and it was therefore essential to get
the common law right. The Sheerness steelworks had at present
no basis on which to seek an injunction. The proposed new law
would provide this. She had just received a telegram from
Sheerness wives. The Home Secretary undertook to establish by
1030 the next morning what powers the police had to stop busloads
of pickets on route for steel companies. It was fortunate that =
he had rung the Kent Chief Constable, and had had the opportunity
to reassure him that he would have full Government backing.

He was determined.

The Prime Minister said that the next day's meeting would
need to consider three matters: the public order aspects of
current picketing; the possibility of taking clause 14 of the
Employment Bill as a separate measure; and the question of a
Government Minister writing to Mr. Len Murray asking whether

he supported or condoned the trade union activities at Hadfields.

%
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I have now seen a copy of the draft consultative document

following our agreement in E on Wednesday to combine Options
% and 5. If I may say so, subject to two points which I make
below, the draft sets out very clearly what we agreed. I was
especially glad to see the reference in paragraph 18(b) to
"predominantly in pursuit of the trade dispute in question".

It seems to me to strengthen considerably the earlier wording
which referred to action "not too far removed".

First, given the general thrust of our agreement that we

should draw the line in such a way that immunity for secondary
action does not go beyond the first customers or suppliers of an
employer in primary dispute with his own employees, I wonder
whether the document should make clearer that it does not

extend to the case of secondary action where nE_EEET3§;;_is in

dispute with his own employees. I have in mind incidents of

the Nawala type: as you know I am anxious to aveid repetitions
of this if possible. I think we are at one in regarding this

as one of the forms of secondary action which falls outside

the limits we have agreed - namely first customers and suppliers.

CONFIDENTIAL




From the Secretaryof State
CONFIDENTIAL

The method may perhaps be to insert "with his own employees"
after the word !dispute" in the second line of paragraph 15:
and by adding "own or other" after "his" in line 5. The
paragraph would then read as attached. But of course I am not

wedded to the particular wording as long as the purpose is made
—

clear.

i
Secondly I wonder whether the final sentence of paragraph 11
might tie our hands unduly when we come to publish the proposed
Green Paper later this year. You might want to consider
deleting this sentence, which seems rather to argue the case
against extending things further: I would prefer to keep our
options open for the future.

I am copying this letter to the Prime Minister, to other members
of E, the Solicitor General and Sir Robert Armstrong.

JOHN NOT'T

CONFIDENTTAL




PARAGRAPH 15

Under this approach anyone who was neither a party to a
trade dispute with his own employees nor in an immediate
commercial relationship to such a party would bs protected
from any interference with his commercial contracts where

this arose from threatened or actual industrial action

taken by his own or other employees in furtherance of that

trade disputeﬁ;»He would therefore bs free to exercise his
normal rights to seek redress in the courts for any such

interference with his commercial contracts.
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I have several comments on the latest draft of the working paper on
secondary industrial action circulated by Jim Prior.

The introductory paragraphs (1-10) are a clear exposition of the
problem and the background. They could include a brief and neutral
reference to the general immunity conferred on the trade unions by
section 14, in order to avoid misunderstanding, encourage debate,
and show the moderation of our present proposals. There is wide-
spread ignorance about section 14 and our -proposals. For example,
Fred Emery in the Times on 14 February endorsed what he mistakenly
thought were Jim's proposals - that an employer who was not a first
supplier, first customer, could sue a union if he was affected by
secondary action. Emery's job is to vexplain'' to the Times readers
what these issues are all about!

The last sentence of paragraph 11 is almost doing the Opposition's
- job for them:

(a) We may at some future date want to move towards what were
described as options 1, 2 and 4 in the E Committee paper,
so it is best to remain neutral about these options for the
time being. I don't think the last part of the sentence is
neutral. It suggests that the Government believes that it
is "fair" that companies which are unfortunate enough to
have direct contractual links with a company in dispute is
fair game for secondary action.

The preceding sentence singles out blacking as an example
of secondary action. It would in principle be possible to
distinguish between blacking (essentially selective action)
and sympathetic striking (where wages are forgone) in the
future. But the last sentence of paragraph 11 seems to
dismiss these distinctions.

I don't think that removing immunities - which give people
a right to seek a civil remedy - should be described as
"the proscription of all forms of sympathetic action'. The
concepts may be interchangeable to lawyers, but to the
layman ''proscription'' suggests something tcugher than we
have so far contemplated.

The second sentence of paragraph 16 describes first customers and
suppliers as 'commercially concerned in the dispute'. This phrase
suggests that they are somehow partly responsible for the dispute.

I think Jim should be asked to find a phrase which does not suggest
that wholly innocent parties are somehow implicated in the dispute.
The objection we really have to meet is that we are suggesting that
first customers and first suppliers are '"contaminated", just through
the accident of having contractual relationships.




In the last sentence of paragraph 19, there is a reference to a
Green Paper on immunities 'later this year''. My clear recollection
is that Jim offered to publish this Green Paper in the summer. The
financial Times report certainly referred to the summer yesterday.
I think we should keep up the momentum and hold Jim to his own
suggested timing. He said that he had lots of material on the file
and, when I questioned Rob Shepherd today, with special reference
to section 14, he said that much work had been done. There are
also two practical arguments:

(a) Once we get past August we enter the new pay round; October
onwards is the season for big strikes. Surely it would be
preferable to publish a Green Paper against a less contro-
versial background?

If we publish in the summer, in the light of responses and
events (like the armies of pickets we saw yesterday) we
may want to introduce another Bill in October/November .
Even then, it would not be on the Statute Book in time to
affect our second winter in office. But if publication is
delayed until towards the end of the year and reasonable
time is allowed for consultation, I can see the darger that
we could be entering our third winter without the right
measures in force.

As we have always realised, the first customer, first supplier
principle is morally indefensible. It is accepting an arbitrary
injustice in order to give the unions at least some of the coercive
powers they want. The draft is obviously worded carefully to
ensure that this is not picked up and explored in consultation.

It may be that we would ourselves prefer to avoid that embarrass
ment. Alternatively, we can press — as I have suggested here - for
less ambiguous wording and if this leads to public questioning of
the justiCe of these proposals, it may well be a good thing. It
would certainly help set the stage for a further step forward, in
the Green Paper, towards the preferred option of removing individual
immunities altogether, except for primary action.

JOHN HOSKYNS
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15 February 1980
The Rt Hon James Prior MP
Secretary of State for Employment
Department of Employment
Caxton House
Tothill Street
London SW1

WORKING PAPER ON SECONDARY INDUSTRIAL ACTION

Thank you for sending me a copy of your minute of 14 ge{mary to the
Prime Minister enclosing the revised working paper which you intend to publish
on 19 February.

My main comment on the substance of the paper is that it may be misleading,
in paragraph 15, to refer to the protéctien of rights. The underlying law
here is very difficult, as the Donovan Report showed - e.g. page 234 of Cmnd
paper 3623 - and it would be dangerous to raise falme expectations of what the
proposed reform would achieve. It might be better to express the idea in
terms of removing obstacles to the exercise of a party's common law rights.
Perhaps paragraph 15 could be rephrased as follows —

"Tnder this approach, immunity would no longer extend to
action taken against anyone who was neither a party to a

a trade dispute nor in any immediate commercial relationship
to such a party. With these exceptions, anyone whose
commercial contracts were interfered with by threatened or
actual indusfrial ection in furtherance of that trade dispute
would be free to exercise his normal rights to seek redress
in the courts for any such interference."

In paragraph 16 it seems wrong to refer only to action by employees: action
by trade union officiale etc.,must also be covered. The relevant passage might
read -

"... the action, threatened or actual,was taken in furtherance
of a trade dispute -
(a) againat the party in dispute;
(b) againet those of his first customers or suppliers
who were not themselves party to the dispute but ...
For the same reason, the first two lines of paragraph 18 might refer to "any
secondary action taken in a trade dispute”. Also for the pame reason I have
omitted the words "by his employees" in the above re-draft of paragraph 15.

"




I have also one or two drafting points. Paragraph 4 should take account
of both English and Scottish procedure. I suggest, for "injunction" and
"judgement" in lines 3 and 5 respectively of page 2, the neutral term "order",
and in line 9 "injunction or interdict". Perhaps the penultimate sentence could

be re-worded -

"Even if damages are sought, there is a duty in law to

do all that reasonably can be done to mitigate the loss

that has been suffered, and damages will be awarded only

for loss which could not reasonably have been avoided."
(You may in fact feel that this sentence does not add anything substantial to
the argument and might reasonably be omitted.) In paragraph 5, the reference
in the fifth line should more accurately be to section 13(1) of the 1974 Act,
and the phrase "it enabled" in the fourth last line is - in the light of the
amendment made in 1976 to section 13 - perhaps too definite. May I suggest,
"might enable" ? On page 4, line 1, it may be helpful to add, after "thus"
the words "so long as there is such a genuine belief".

I am copying this to the Prime Minimter and to those to whom you sent
your minute.

MACKAY OF CLASHFERN
Approved by the Lord Advocate and
gigned in his absence.







CONFIDENTTAL

Treasury Chambers, Parliament Street, SWIP 3AG
01-233 3000

PRIME MINISTER W“

=t

WORKING PAPER ON SECONDARY INDUSTRIAL ACTION

Jim Prior has sent you his revised draft of the
working paper setting out proposals which are intended
to reflect our decisions at E Committee on 13th February.

2 I should like to suggest the following amendments
to the textproposed:

(i) It is not clear (for example from paragraphs

4 and 19) that we do intend to consider further
whether union funds (as well as individuals)

should be put at risk. We agreed at E that the
immunities of trade unions, as well as of officers
and members, should be reconsidered. Whilst we
have so far agreed not to act on that in the present
Bill, this week's events are making it increasingly
clear that there is a strong case for making this
change; it is becoming more and more difficult

to believe that action against individuals will
enable us to restrict mass picketing and other
action manifestly promoted by unions, such as

the ISTC (and NUM?) picketing at Hadfields.

This would be permissible only so far as the
pickets were drawn from Hadfield's employees;

but the only way of enforcing that restriction
would be by action (ecivil or criminal) against
individuals. Would it not be helpful for the

/picketed
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picketed employers to know that such action could
be restrained (so far as authorised by a union)

by means of an injunction, enforceable if necessary
against the union's funds? It would be helpful

if the text could indicate that this aspect is

one which we shall be examining in the Green Paper,
and draw attention to the dilemma which we face.
(Incidentally, the last sentence of paragraph 4

is not, I think, an entirely accurate statement of
the law.)

(ii) Paragraph 16. Since our aim is to restrict
the damage inflicted in trade disputes to the
employer engaged in the primary dispute and those
first customers and suppliers who conduct a
substantial part of their business with him, this
paragraph should be rather more tightly drawn.

I suggest that the words "with a party to the
dispute" should be added after the words "commercial
contracts" in line 6 of that paragraph. Without

S
these words it would still be possible for a union

to impose a more or less complete block ade upon
a third party; with them the immunity would be

sensibly limited.

(1ii) I would hope that the working paper could
also refer to our intention to amend the Employment
Bill in the way suggested by the Lord Chancellor

in paragraph 2 of the Annex to his letter of

1l2th February. This would provide us with the
opportunity (on the need for which we are all
agreed) to draw attention to the criminal law
offences of which those who engage in picketing

can properly be convicted. This declaratory

/statement
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statement will not only clarify the circumstances
in which injunctions can be granted but should

also serve as a salutary reminder of the limits

of the eriminal law and thus assist the police

in making prosecutions where necessary. Even if
the need to consult Chief Constables means that

we cannot include it in the working paper, however,
I should hope that we could at least publicise

this Clause when the amendment is moved in the
House.

(iv) Though it is not recorded in the minutes,
we did agree at E that if, as a result, inter alia,
of Lord Diplock's judgement in the case of

Duport Steels Limitedv Sirs, the present law did
not provide an adequate remedy against individual
pickets (i.e. if an injunction against one picket
cannot be used to prohibit picketing by other,
"rotating", pickets), then the law should be
changed. This might best be effected by means

of an additional clause in the Contempt of Court
Bill rather than in the Employment Bill; but it
is so closely related to the question of trade
union immunities that I would hope that a
reference to this could also be included either
in the working paper or in an accompanying
statement at the time of its release.

(v) Paragraph 19. This implies that our
review of the law on immunities will be ended
by the publication of the Green Paper. Might
it not be wiser to imply that the Green Paper
will merely be a further erent in our
continuing review?

S3i
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5 I am sending copies of this minute to recipients of
Jim Prior's.
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. ‘i}RADE UNION IMMUNITIES

The law on immunities as it stands is unsatisfactory.

The law allows for action in furtherance of a trade dispute to be
taken at places far removed from the original dispute thereby
dragging in people - employers, employees, customers and suppliers -
who have nothing to do with the dispute.

The Government firmly believes in the need for strong, independ-
ent trade unions. And in pursuing their members' interests
trade unions must have certain and closely defined immunity

from action. But it becomes unreasonable when this is at the
expense of others not directly involved.

The Government is committed to restoring a fair balance to
industrial relations legislation. It has therefore decided
that it would be fair to return the law to the point which
was generally believed to exist before the House of Lords
Jjudgement in the Express v MacShane case.

A line must be drawn so that unions do not have a carte blanche
in the action they can take in furtherance of a trade dispute.

(On picketing strong action is already contemplated in the
Employment Bill. Picketing conducted only by those in dispute
plus their union officials - and at their own place of work
would enjoy immunity from action. Any other forums of picketing
would not enjoy such immunity.)

There is nothing to be gained by rushing new laws through in the
hope that they will solve a particular short term problem. The
law is very complex and any change must be able to stand the
test of time.

The Government will consult with those directly involved with
industrial relations before laying firm proposals before
Parliament in the form of an amendment to the Employment Bill.




%MMUNITIES AND COURT CASES

The Court of Appeal's test

In a number of cases, particularly Express Newspapers v
MacShane, the Court of Appeal (Lord Denning) has examined
the wording 'in contemplation or furtherance of a trade
dispute' (Sec 13 TULRA 1974 & 1976).

The Court decided that some secondary industrial action was
too remote from the seat of a dispute, could not be regarded
as being capable of directly furthering the dispute and
accordingly the Court held that such action did not enjoy
immunify from action in tort and it granted injunctions to
restrain such action.

It will be remembered in the MacShane case that NUJ journalists
were in dispute with provincial newspaper proprietors. The
provincial newspapers kept going using Press Association (PA)
copy, therefore the NUJ instructed its PA members to stop copy
going to provincial newspapers. Some refused to do so, and in
order to put pressure on PA the National Union of Journalists
(NUJ) instructed its members on the nationals to black PA copy-.
The Daily Express took out an injunction against the NUJ - Mr Mac-
Shane.

The House of Lords

In unanimously overturning the above decision, the House of Lords
said that the only test to be applied in deciding whether
industrial action was in furtherance was the subjective one of
whether the trade union official calling the action genuinely
believed such action would further the dispute.

Duport Steels v Sirs

In this case the Court of Appeal (Lord Denning) granted the
injunction restraining secondary industrial action on the grounds
that there were arguably two disputes. One between the Iron
and Steel Trades Confederation (ISTC) and the British Steel




Corporation (BSC) and one between the ISTC and the Government
about financial assistance for BSC.

The private sector strike was intended to further the latter
dispute which was not a trade dispute (as defined in Sec 29

of the Trade Union and Labour Relations Act (TULRA)), therefore that
strike did not fall within the scope of the trade dispute

immunity.

The House of Lords unanimously reversed this ruling, rejecting
the 'two disputes' argument and holding that the private sector
strike was clearly designed to further the dispute with the

BSC and was therefore action 'in contemplation or furtherance
of a trade dispute'.

The Paymaster General's Office
Privy Council Office

68 Whitehall

London

SW1

15 February 1980
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I attach a copy of the revised working paper which now puts forward I
the policy proposal agreed by E Committee yesterday. The policy
proposal is presented so far as possible on the lines suggested by
the Lord Chancellor - namely, with more emphasis on the protection
accorded to the rights of people to carry on their businesses without
interference. I have also inserted a commitment to produce a Green
Paper later this year for public debate of the whole subject of trade
union immunities.

I intend to publish the working paper next Tuesday 19 February,

so that it can be made available on a day when the Standing Committee
on the Bill is in session and before I attend the Select Committee on
Employment on Wednesday in connection with their examination of
immunities. If therefore you have any comment on the presentation of
the paper I shall be most grateful to have it in time to put the paper
in final form on Monday.

I am sending copies of this minute and the working paper to other

members of Cabinet, the Minister of Transport, the Attorney General ,
the Solicitor General, the Lord Advocate and Sir Robert Armstrong.
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SECONDARY INDUSTRIAL ACTION

1. Secondary industrial action in support of a trade dispute can
severely curtail the freedom of .people who are not concerned in

the dispute to carry on their business and for that purpose to have
free access to or from their place of work and to their customers

and suppliers. Often, those so injured are barred from exercising
their normal rights to seek redress in the courts against such
interference by the immunities given to those pursuing industrial
action by the Trade Union and Labour Relations Act 1974 (TULRA)

as amended by the Trade Union and Labour Relations (Amendment) Act
1976 .

2. The Government have the law on immunities under review. They

have already consulted on the appropriate limitation of the immuni-
ties in relation to secondary picketing and have made provision for
this in Clause 14 of the Employment Bill. In the Government's view
recent interpretation and application of the law, notably by the House
of Lords in the case of Express Newspapers v MacShane, demonstrate the

need for immediate amendment also of the law on immunities as it applies
to other secondary industrial action, such as blacking.

THE STATUTORY PROVISION

3. It is Section 13 of the 1974 Act (as amended by the 1976 Act)
which provides immunity for a person from being sued for acts done

in contemplation or furtherance of a trade dispute which induce or

threaten a breach of contract. This is of great importance to trade
unionists, because almost any industrial action involves a person,
usually a trade union official, inducing others to break their con-
tracts ofzemployment; and without such immunity that person would be
at risk of being sued every time he called or threatened a strike.
It is also of great importance to everyone else, because the effect
of the immunity is to remove from those persons who are injured by
that action the right that they would otherwise have to obtain from
the court such relief as may be appropriate to the injury being
suffered.

The practical effect of the operation of the immunity shouldbbe
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made clear. ['irst, people who sue union officials for inducing breaches
of contract are very seldom concerned with getting damages. They want
the action complained of stopped at once by an injunction from the
court. It is most unusual for legal proceedings to be pursued to a
final judgement for damages. Even if damages are sought, there is

a duty in law on the plaintiff to do all he reasonably can to mitigate
the loss that is being wrongfully done to him and he will get damages
awarded only for loss which he could not reasonably have avoided.
Secondly, the courts will not normally grant an injunction unless

very serious loss is being suffered which cannot be compensated for

in money.

5. The scope of the immunity given by Section 13 for acts "in
contemplation or furtherance of a trade dispute" was extended sub-
stantially in 1976. Before that (save for the period of operation
of the Industrial Relations Act from 1972-1974) Section 3 of the
Trade Disputes Act 1906, and subsequently Section 13 of the 1974
Act, provided immunity only for inducement of breaches of contracts
of employment. However, the 1974 Act (Section 13(3)) was designed
to establish, on a statutory basis, a wider immunity in certain cases.
For instance, it enabled a person to induce employees to break their
contracts of employment as a means indirectly, and without legal
liability, of preventing their employer from performing a commercial
contract.

6. In 1976 the immunity was extended to inducing breaches of all
contracts, whether directly or indirectly. From then on the union
official (or others) could safely interfere with any contract provi-
ded he did so "in contemplation or furtherance of a trade dispute" -
and in such case neither party to the contract had any remedy against
him, however great the damage suffered.

7. The Conservative Party as HM Opposition in Parliament fought
vigorously against the extensions proposed in 1971 and ultimately
enacted in 1976 on the ground that the resulting scope of the immu-
nity given would be unnecessarily and dangerously wide. It was
unnecessarily wide for trade union officials doing their job of
protecting the interests of their members in a dispute; and it was
dangerously wide for the rest of the community who would be unable
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to protect themselves against industrial action taken against them
when they were neither parties to the trade dispute nor had any
immediate commercial concern in its outcome.

THE CURRENT POSITION
8. However, in a number of cases decided in 1978 and 1979 the Court

of Appeal held that the industrial action in question had not been
taken "in furtherance of a trade dispute" and therefore did not qualify

for immunity under Section 13, even as extended in 1974 and 1976.

For a time it appeared that the extent of the immunity would be governed
by the application of tests, such as whether the action taken was too
far removed from the original dispute or too lacking in effect or
pursued for too extraneous a motive to be reasonably regarded as
furthering the dispute. By these tests action in furtherance had

to be reasonably closely related to the original dispute and the

way the tests were applied by the Court of Appeal in the cases which
came before them suggested that the immunity might often extend to
action taken to interfere with performance of a contract by the first
supplier or customer of the party in dispute, but would rarely go
beyond that.

9. There were some hopes, particularly following the decision of

the Court of Appeal in the MacShane case, that this development might
afford a basis for consensus on the extent of immunity, provided that
the immunity for secondary picketing was statutorily restricted because
of its special connotations for public order. Since the Government
would much prefer to proceed in these matters by consensus, it was

felt that further consideration must await the decision of the Iouse
of Lords in the case of MacShane.

10. That decision was given in December 1979. Their Lordships found
that, under the existing statutes, the test of what is "in furtherance
of a trade dispute" is subjective, ie it depends on whether the person
taking the action honestly believes that it will further the cause of
those taking part in the dispute. The effect of their Judgements seems
to be that Section 13 is to be interpreted and applied as conferring
immunity in every case in which, for example, "blacking" is undertaken
in the genuine belief that it will in some way further an imminent or
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existing "trade dispute". Thus, it does not seem to matter how remote
the person (or business) whose contractual arrangements are thereby
interfered with may be from the party to the "trade dispute" whose
interests the "blacking" is intended to attack or whether he has any
commercial concern in that dispute and its outcome. That this is the
current position has been confirmed by their Lordships' more recent
Jjudgements in the case of Duport Steels Ltd v Sirs. 1In short, the
fears expressed in 1974 and 1976 about the virtually unlimited extent

of the immunity were shown by the Lords judgements to be justified.
THE GOVERNMENT 'S PROPOSAL

11. The Government believe that the statutory immunity should now

be amended to restore a more widely acceptable balance of interests;
and thereby give greater protection for those who are not concerned
in a dispute to go about their business without unwarrantable inter—
ference. In the case of secondary picketing, where the immunity has
been much abused, Clause 14 of the Employment Bill now provides for
the immunity to be restricted to acts done in the course of picketing
undertaken by employees at their own place of work. It has been
argued that, similarly, immunity should no longer extend to other
secondary industrial action, like "blacking", but should be restric—
ted to action taken by employees in dispute only with their own
employers. C?his would, however, result in the proscription of all
forms of sympatheti c n, even in cases where this may be the only
effective industrial action available to assist employees in dispute
with their own employer:)

12. The Government consider that considerably more thought needs to

be given to the framework of immunities for industrial action appro-
priate to modern conditions and this is the purpose of their continuing
review. IHowever, since the current immunity clearly cannot be allowed
to run virtually unlimited, the Government believe that the best basis
on which to proceed immediately is to bring the position on immunity
broadly into line with that suggested by the Court of Appeal decisions
before the louse of Lords judgements in Express Newspapers v MacShane
(ie as indicated in paragraph 8 above).

15. One approach to this would be to lay down general tests of the kind




adopted by the Court of Appeal which would have to be objectively
applied in determining whether secondary action is genuinely in
furtherance of a trade dispute. The Government, however, do not
believe that this approach on its own would be sufficiently clear.
People need to have greater certainty as to when, if at all, their
freedom to go about their business without interference can be law-
fully constrained by secondary industrial action.

14. The Government accordingly propose that legislation should make
clear

(i) the persons whose rights to bring eivil proceedings for
any interference with commercial contracts as a result of secon-
dary industrial action are to be protected; and

(ii) the tests that have to be satisfied before any industrial
action can begregarded as "in furtherance of a trade dispute" and

so attract immunity.
THOSE WHOSE RIGHTS WOULD BE PROTECTED

15. Under this approach anyone who was neither a party to a trade
dispute nor in an immediate commercial relationship to such a

party would be protected from any interference with his commercial
contracts where this arose from threatened or actual industrial

action taken by his employees in furtherance of that trade dispute.

He would therefore be free to exercise his normal rights to seek redress
in the courts for any such interference with his commercial contracts.

16. This would, however, not apply to anyone who was a party to the
trade dispute. Nor would it apply to those of his first suppliers

or customers who regularly conduct a substantial part of thejr business
with a party to the dispute and so are commerciall c’ﬁcerncd in the

dispute. Accordingly, the Section 13 immunity would continue to apply
to inducements to break, or interfere with, commercial contracts where
the action, threatened or actual, was taken in furtherance of a trade

dispute by

(a) employees of the party in dispute;

5




(b) employees of those of his first customers or suppliers

who were not themselves a party to the dispute but who regularly
conduct a substantial - not an incidental or minor - part of

their business with such a party. Those customers and suppliers
falling outside this definition would be free to exercise their
normal rights under the law in the case of interference with their

commercial contracts.

17. Inducements to break only contracts of employment in furtherance

of a trade dispute would continue to attract immunity wherever the
secondary industrial action was taken, ie even outside the limits
proposed in paragraph 16. Where the breach of employment contract

took place within these limits, there would be immunity even if it inter-
fered with a commercial contract. Where, however, the breach took

place outside these limits, anyone whose commercial contract was

thereby interfered with would be free to exercise his normal rights

to seek redress in the courts.

TESTS OF 'IN FURTHERANCE'

18. Furthermore, in order to attract immunity under Section 13, any
industrial action taken by employees in a trade dispute would need

to satisfy two tests. The action taken would need (a) to be reason-
ably capable of furthering the trade dispute in question and (b) to
be taken predominantly im pursuit wof the trade dispute in question and
not principally for some extraneous motive. Thus, in the case of any
secondary action which failed to satisfy these tests those injured
would be free to exercise their normal rights under the law. This
would be the case in relation to inducement in these circumstances

to break any contract, whether a commercial contract or a contract

of employment.

19. Comments are invited on this proposal. These are complex issues

and the Government wish to have the views of employers and unions before
introducing the necessary amendment tothe Employment Bill currently
before Parliament. The Government's general review of the law on
immunities for industrial action will continue and its results will

be published later this year in a Green Paper, so that they can be

the subject of public debate.
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