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STAFF IN CONFIDENCE

10 DOWNING STREET
LONDON SWI1A 2AA

From the Principal Private Secretary

SIR ROBERT ARMSTRONG

MR. JOHN DE QUIDT

I have shown the Prime Minister your minute of 3 July in which
you seek her approval to waive the Cabinet Office nationality
rules to enable Mr. John De Quidt, a Principal in the Home
Office, to fill a post at that level in the European

Secretariat.

The Prime Minister agrees that the nationality rules can be
waived in Mr. De Quidt's favour.

N. L. WICKS

ladnnly 1987
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I need to seek the Prime Minister's approval for a waiver
of our nag%ggglity rules to enable Mr John De Qgi@t, a Pq;ggipal
in the Home Office, to fill a post at that level in the
European Secretarlat The nationality rules which apply here

et el

and in the Mlnlstry of Defence are more stringent than those which
operate elsewhére and Prime Ministerial approval is required to
waive them. The rule for the Cabinet Office is that the person
concerned and both parents should have been born within the

— i e ; T —
Commonwealth and have been British subjects since birth.
———————— s e

2 Mr De Quidt does not satisfy the rule. He himself was born
'——'——‘—%

S e TS

in this country in 1950, and has always been British. His mother
— ey D i Y

was British and born in ths country. His father, however, was

-—’-‘. M‘ - - .
born in Belgium. He came to England from Belgium with his

— g

pareﬂts in 1930 and became a naturalised British subject in 1940.

— —
During the last War he volunteered for service in the British Army

Oxford. In 1949 he was recalled for m111tary service in Korea
*—’

/ - - -
was taken prisoner by the Chinese and spent two years in a

prisoners-of-war camp. On his release he was awarded an MBE for

courage as a prisoner, and spent two years in the War Office
- - - - “ -
writing the official report on the treatment of prisoners-of-war

in the Korean and Chinese camps. On his final demobilisation from

the Army he joined the BP 0il Company and spent his career there.

There is no doubt about Mr De Quidt's commitment and loyalty to

——an

this country.
f

. Mr John De Quidt would serve in the Cabinet Office for the
R R Y 5,

usual two year period. He is 36 years old, was positively vetted

by the Home Office where he has spent all his career to date and

he is in every way suitable for the post in the Cabinet Office.

4. I hope the Prime Minister will agree that our nationality rules

may be waived in his favour.

3 July 1987 ROBERT ARMSTRONG




STR ROBERT ARMSTRONG

RESPONSIBILITY FOR DISCIPLINE IN THE CIVIL SERVICE

Thank you for sending me a copy of your mirute of 24 October to the Prime Minister's
office with the revised fornulation on responsibility for discipline. I have now seen the
responses fram the Prime Minister's office and from the Private Secretaries to the Secretary
of State for Social Services and the Attorney General.

23 There is one point I should like to make. If the formulation is to be silent on the
issue of consulting Ministers in individual cases, then it seems to me that the understanding
you refer to that Ministers would be consulted in sensitive cases acquires considerable
importance, and indeed should be spelt out in very clear terms. I certainly would expect to
be consulted in such cases and I know that my Permanent Secretary would expect to consult me.
I accept that the judgment on what is a sensitive case would have to be left to the Permanent

Secretary and that in practice the working relationship between a Permanent Secretary and his
Minister would ensure that in cases where the Minister would want to be consulted he was
consulted.

34 In cases which are referred to Ministers, I imagine that the occasions on which there
would be substantive differences of view between the Permanent Secretary and the Minister
would be rare. I see no need to spell out what would occur in such a rare case, but the fact
that the Minister is answerable for his Department and may have to defend himself publicly
makes it clear where responsibility must ultimately lie.

I am sending a copy of this mirute to the recipients of yours.
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01-405 7641 Ext.

[(.‘on‘xir:}unic:z]tions on this subject should ATTORNEY GENERAL'’S CHAMBERS,
he addressed to
LAW OFFICERS’ DEPARTMENT,

THE LEGAL SECRETARY

ATTORNEY GENERAL'S CHAMBERS ROYAL COURTS OF JUSTICE,
Our Ref: 400/83/197 LONDON, W.C.2.

3 November 1983

Richard Hatfield Esq
Private Secretary to

Sir Robert Armstrong GCB
Cabinet Office

Whitehall SW1

’D,W @‘M,
RESPONSIBILITY FOR DISCIPLINE IN THE CIVIL SERVICE

The Attorney General is content with the new formulation
attached to Sir Robert Armstrong's letter of R4 October.
It fully matches the criteria set for it in the discussion
of 16 September.

I am copying this letter to the Private Secretaries to those
who received Sir Robert Armstrong's letter.

\/M é\LdWQ?

AED

G
LAURENCE OATES

CONFIDENTIAL







MANAGEMENT IN CONFIDENCE
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DEPARTMENT OF HEALTH & SOCIAL SECURITY
Alexander Fleming House, Elephant & Castle, London SEI 6BY
Telephone 01-407 5522
From the Secretary of State for Social Services

F E R Butler Esq
Principal Private Secretary
10 Downing Street 2 November 1983

_ RESPONSIBILITY FOR DISCIPLINE
b

My Secretazz/é% State has considered Sir Robert Armstrong's minute
to you of October and has asked me to let you know that he is
content with Sir Robert's proposed formulation on responsibilities
for discipline. There have been some extremely difficult and
contentious cases here (in relation to Special Hospitals' staff,

for instance) and he considers that the draft meets his needs in
respect of them.

I am copying this letter to the Private Secretaries to the recipients
of Sir Robert's minute.

s
G

S A Godber
Private Secretary

MANAGEMENT IN CONFIDENCE




MANAGEMENT IN CONFIDENCE

10 DOWNING STREET

From the Principal Private Secretary

SIR ROBERT ARMSTRONG

Responsibility for Discipline

Thank you for your minute of
24 October (A083/3004). Subject to the
views of her colleagues, the Prime Minister
is content with the revised formulation
on the responsibility for discipline
within the Home Civil Service,which was
prepared in the light of the discussion
among Ministers on 16 September and was
attached to your minute,

I am copying this minute to the Private
Secretaries to those who received your minute.

fce B

28 October, 1983

MANAGEMENT IN CONFIDENCE
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: X 2 3 A
Following the Prime Minister s_g;scu551on with some of E§¢E

her Ministerial colleagues on 16,Sé§tember I was asked to

PE—— \._ e .
prepare a revised formula on responsibility for discipline 2710

within the Home Civil Service. The meeting decided that they

wanted arrangements which would so far as possible protect
Ministers from accusations of politically motivated decisions;
but they preferred not to spell out a chain of responsibility
in the way I had suggested. The revised formula was to leave

room for both the answe;gbility of the Ministerial Head of
the Department for the conduct of his Department, and for
the Prime Minister's general responsibility for the conduct

of ‘the Gavil - Service:.

2 I now attach a revised formulation which is intended to

satisfy that description. Permanent Secretaries would be

ey

content with this formulation.

s The new formulation is deliberately silent on the matter
- - - - - - - \ -
of consultation of Ministers in individual cases. Nothing

in it is intended to preclude the Permanent Secretary from
consulting as he chooses, and it is understood that a
< “

——— i
Permanent Secretary will consult his Minister on any case in

which it seems appropriate to do so and particularly in any
P )
case which seems at all liable to become the subject of

political or press comment. But any reference to 'consultation"

in the formulation could give rise to the possibility that
the question whether consultation was a requirement and

c : & “
whether the requirement had been satisfied could become an
issue in proceedings before the Civil Service Appeal Board
or before an industrial tribunal.

1
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MANAGEMENT IN CONFIDENCE

4. If the Prime Minister and the other Ministers who
attended the meeting on 16 September (and to whom I am
sending copies of this minute) are content with what is now
proposed, it will need to be formally promulgated, either by
the Prime Minister to all Ministers in charge of Departments
or by me to Permanent Secretaries. I will then arrange for
it to be incorporated into the Pay and Conditions of Service
Code.

3 I am sending copies of this minute to the Lord President
of the Council, the Secretaries of State for Home Affairs,
Defence, Social Services and Employment, the Minister of
State, Privy Council Office and the Attorney General. I

think that the Secretary of State for Employment was inadvert-

ently omitted from your minute.

ROBERT ARMSTRONG

24 October 1983

2
MANAGEMENT IN CONFIDENCE




MANAGEMENT IN CONFIDENCE
DRAFT

Paragraphs on Discipline for Inclusion in
Civil Service Pay and Conditions Code

The principles which govern the conduct of
the Home Civil Service are the responsibility of
the Prime Minister as Minister for the Civil Service.
The Minister lays down the general procedures to be
followed to ensure fairness and consistency of
practice, and the Cabinet Office (Management and
Personnel Office) is available to provide advice and
guidance on their application to particular cases.
But disciplinary action against an individual is

the responsibility of the Department concerned.

23 Disciplinary powers are 1in practice exercised
by the Permanent Head of the Department or, in the
case of Permanent Secretaries and Heads of

Departments, by the Head of the Home Civil Service.

. In any case involving staff at Under or

Deputy Secretary the Permanent Head of the Department
himself decides whether disciplinary proceedings are
to be instituted, and, if so, of what kind.

These staff have a right of appeal to the Head

of the Home Civil Service. The Permanent Head of

the Department normally delegates decisions in respect
of officers below Under Secretary level in order

that he may be able himself to deal with appeals.

The level to which decisions are delegated is

decided by the Permanent Head of the Department in
the 1ight of the nature and size of the Department
and of any other relevant considerations.

1
MANAGEMENT IN CONFIDENCE




MANAGEMENT IN CONFIDENCE

4. The Head of the Home Civil Service deals
with any cases involving an officer of Permanent
Secretary level or equivalent or a Head of Department.
In such cases he will normally, after consultation
with the Minister of the Department concerned and

with the Prime Minister, set up a board of inquiry

which will report to the Head of the Home Civil

Service.

2
MANAGEMENT IN CONFIDENCE
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10 DOWNING STREET

From the Private Secretary

[ "SIR ROBERT ARMSTRONG

RESPONSIBILITY FOR DISCIPLINE IN THE CIVIL SERVICE

The Prime Minister held a discussion this morning on the
issues raised in your minute to her of 23 June, ref. A083/1819.
__The Lord President of the Council, the Lord Chancellor, the Home

Secretary, the Secretary of State for Defence, the Secretary of
State for Social Services, the Minister of State, Privy Council
Office and Minister for the Arts, the Attorney General, and you

vourself were present.

In discussion it was noted that Ministers were answerable to
_Parliament for their Departments' conduct generally, including
disciplinary issues. Thus, although the Permanent Secretary might

carry out disciplinary action, it might become unavoidable, where

~—— ~~there was public and political interest in the matter, for the
Ministerial Head of the Department to answer for his Department's
—————————actions in Parliament. There had been cases in the Home Office,
for example, where the Home Secretary had been drawn into a
disciplinary issue by the political interest which had arisen in
~the case. Against this, it was argued that the Minister who should

answer to Parliament on disciplinary matters ought not to be the
Departmental Head, but the Minister for the Civil Service, or, if
——appropriate, the Prime Minister. Thus, responsibility for
discipline would, in the first instance, rest with the Permanent

~e=----o-Secretary in the Department concerned, through him to the Permanent

Head of the Civil Service, and through him to the Minister for the

_Civil Service or the Prime Minister.

/In further
CONFIDENTIAL
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In further discussion, it was argued that there were
merits in both of these accounts, The principle that Ministers
were responsible for everything that went on in their Departments
was already breached in the fields of recruitment, promotion and
pay. Furthermore, in certain, highly political, disciplinary
cases, action taken by the Ministerial Head of the Department
might well lead to an accusation that the civil servant concerned
had been victimised by his Minister, for political reasons, As
against this, however, it was simply not practicable in certain
cases for a Ministerial Head of a Department to disclaim
responsibility for a disciplinary action which had been taken in
his Department,

Summing up the discussion, the Prime Minister said that
the meeting saw no advantage in delineating in a clear public
Code either of the accounts which had been discussed on the
chain of responsibility in this matter, What was needed was a
procedure which manifestly maintained the principles of natural
Jjustice, in which discipline was left mainly to the Permanent
SéZ;;tary in each Department, and which left room for both the
answerability of the Ministerial Head of each Department for
the conduct of his Department and for the Prime Minister's

general responsibility for the conduct of the Civil Service,

The Prime Minister would be grateful 1f you would prepare a
revised formulation which satisfies this description,

I am sending copies of this minute to the Private Secretaries
of the Ministers who attended the meeting, I should be grateful
if they would ensure that access to these copies is closely
guarded,

16 September 1983

CONFIDENTTIAL




14 September 1983
Policy linit

. . PRIME MINISTER

RESPONSIBILITY FOR DISCIPLINE IN THE CIVIL SERVICE

The present position is unclear. Why? Because every civil servant
is serving two masters - the head of his own Department, and the
head of the Civil Service. So responsibility for discipline tends

e et
to be somewhat cloudy.

Should it be clarified? Can it be clarified in explicit regulations?

The Status Quo

The simplest way to look at the existing situation is: who is

answering in Parliament? If there is a dispute throughout the Civil

Service which results in controversial or politically sensitive
disciplinary proceedings, Grey Gowrie replies. This is natural

and correct. Suppose a dozen militants in half a dozen Ministries

are being sufgggged for the same offence, it would be absurd for each

of the six Ministers to be drawn in.

But where a dispute or a disciplinary controversy is confined to a

single Minister, and is connected with the work of that Ministry,
p——————
the departmental Minister has to answer. For example, if there is

—

a political protest in local DHSS offices about some new social

security regulation, Norman Fowler has to reply. Nor could he say:

penamt

"The decision to suspend the protesters was taken by my Permanent
Secretary who has responsibility for these matters'. Norman's

responsibility here is all of a piece, because the political germ

of the row cannot be Egparated from the staff management aspect. He

cannot distance himself from any really controversial decision.

In both cases, the Permanent Secretary - or his delegated subordinate -

does the actual sacking or suspending. But he is understood - albeit
—\ e

tacitly - to be acting either on your authority or on the authority

of his own departmental head, depending on the nature of the case.

The Options

Do nothing. Sir Robert does not enumerate the advantages in having

clear and recognised arrangements, nor the practical disadvantages
of the present lack of clarity. But the status quo does at least allow

us to decide, quickly and informally, whether to treat a dispute as a




L]

. ‘Service—wide or as a departmental matter. And you can decide how

far you yourself want to be involved.

2. Give responsibility to the Departmental Minister. I think he already

has it in the relevant cases.

Give responsibility to the Permament Secretary, acting under the

authority of the Head of the Civil Service. The effect of this, in

day-to-day terms, would be to weaken the power of the departmental

Minister and to increase the status of the Permanent Secretary. But

e

I can't see how it would work. If there is controversy, the Minister

is drawn in and has to be seen to be holding the reins.

The underlying suggestion is that the existing lack of clarity may

prevent Ministers from effectively shaping and managing their
\\Departments. I doubt it. Effective Ministers get what they want out

of their Departments. Ineffective ones don't.

The difficulty surely is that few Ministers really pay much attention

to the organisation of their Departments; most prefer to accept the

service that is laid on for them. Instead of really attacking such

questions as: "How should the DHSS manage the NHS?'", the Minister
tends to be side-tracked into ceremonial and political duties. But
a declaration of responsibility for discipline is unlikely to change

matters.

We recommend no change in the existing arrangements.

il

FERDINAND MOUNT = i




10 DOWNING STREET

From the Principal Private Secretary 5 July, 1983

jDQ)J'TX>k”‘

RESPONSIBILITY FOR DISCIPLINE IN THE CIVIL SERVICE

The Head of the Civil Service has invited the Prime Minister
to consider proposals for clarifying the responsibility for decisions
in individual disciplinary cases in the Civil Service.

Before taking the matter further the Prime Minister would like
to have the opportunity of discussing this with a few of her colleagues.
I enclose herewith a copy of Sir Robert Armstrong's minute to the
Prime Minister.

I am sending copies of this letter to Bob Whalley (Lord President's
Office), David Staff (Lord Chancellor's Office), Tony Rawsthorne (Home
Office), Richard Mottram (Ministry of Defence), Muir Russell (Scottish
Office), Chris Evans (DHSS), Barnaby Shaw (Department of Employment)

Mary Brown (Lord Gowrie's Office) , Henry Steel (Attorrney General's
Office) and Richard Hatfield (Cabinet Office).

>/b TN g 4 Z \r{.r“

6(,:& B.He

J. Kerr,; Esq.,
HM Treasury

s p.!r!ﬁ,r:,!‘i'l/(!—'
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Ref. A083/1930

We did not have an opportunity of discussing at my meeting

with the Prime Minister this morning how to seek the views of

a few senior Ministers on the question which I raised with the

Prime Minister in my minute of 23 June.

2 I suggest that the Prime Minister might send the colleagues
concerned copies of my minute and its attachment with a short
covering note (from you to Private Secretaries) on the lines of
the draft attached.

< I have included in the 1list of Ministers concerned the

Secretary of State for Employment, because of the possible

industrial relations implications of the matter; I have also included
the Secretary of State for Social Services, because the problem to
which my minute was addressed has arisen in an especially acute

form in his Department recently.

ROBERT ARMSTRONG

1 July 1983

CONFIDENTIAL




DRAFT COVERING NOTE FROM MR BUTLER TO J O KERR ESQ.

Responsibility for Discipline in the Civil Service

The Head of the Civil Service has invited the
Prime Minister to consider proposals for clarifying
the responsibility for decisions in individual
disciplinary cases in the Civil Service.

Before taking the matter further the Prime Minister
would 1like to have the opportunity of discussing this

with a few of her colleagues. I enclose herewith a

copy of iizéRobert Armstrong's minute to the Prime

Minister. ' 1 am sending copies of this letter to the
Private Secretaries to the Lord President, the Lord
Chancellor, the Home Secretary, the Secretary of State
for Defence, the Secretary of State for Scotland, the
Secretary of State for Social Services, the Secretary of
State for Employment, the Minister of State, Privy
Council Office (Lord Gowrie) and to the Legal Secretary
to the Law Officers and we shall be getting in touch with

you about arrangements for a meeting.




10 DOWNING STREET

From the Principal Private Secretary

SIR ROBERT ARMSTRONG

Responsibility for Discipline

in the Civil Service

The Prime Minister has seen your minute of 23 June.
The Prime Minister has commented that she is not sure that the
balance of advantage lies in making detailed regulations in
the name of the Minister for the Civil Service under which a
Permanent Head of a Department should act. Before you were
to ask your Permanent Secretary colleagues to seek the views of
their Ministers, she would like the opportunity of a discussion
with a few senior Ministers. Could you please let the Prime
Minister have suggestions about how this might be done, which
there might be an opportunity to discuss at your meeting with
her on business this Friday.

27 June, 1983 %

CONFIDENTIAL
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Responsibility for Discipline in the Civil Service i
4§

Under the Civil Service Order in Council the Prime Minister,

as Minister for the Civil Service, has overall responsibility
for the conduct of the Home Civil Service and for setting the
general standards which should apply. It has been accepted
practice over the years that Permanent rather than Ministerial
Heads of Department deal with individual disciplinary cases.

But the precise responsibilities and role of Departmental

Ministers in this regard have never been clearly set out, nor

have the arrangements for handling cases involving senior

civil servants. This has not caused serious problems so far.

ut as public attention focuses more closely on relations

between Ministers and their civil servants, particularly their

-—___.-’——_—

senior advisers, it could do so and we have been considering
bt Ssobvie et

the case for some clarification of the present rules.

2. There is good authority for saying that the Head of the
Department is responsible for disciplinary action, but it has

never been definitively established whether that means the
Ministerial Head or the Permanent Head of the Department. Legal
—

advice in recent cases has supported the view that it means the

Permanent Head, but it remains unclear under what authority he
acts. The question is whether, in exercising responsibility for
discipline in individual cases, a Permanent Head of a Department
acts on authority delegazgaﬂby his Minister or on authority given
to him directly under the regulations made by the Minister for
the Civil Service. If it is the first, then the Minister 1is
difectly accountable to Parliament for each disciplinary
decision, and this accountability could engage the Government
coffggtively. If it is the second, then he is in a position to
deal with any questions by pointing to the Permanent Secretary's
responsibility for decisions on whether to institute disciplinary

proceedings against an individual and for the action arising.
e ———————————————— —

1
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3%, In-most cases the distinction will ‘be academic.:: But it

could be very important in politically sensitive cases. Such

decisions, if ascribed to individual Ministers, may generate
political criticism, however unjustifiably, on the grounds that
they have themselves been influenced by narrowly party political
considerations. There could therefore be a significant
advantage in establishing beyond a doubt the proposition that

the Permanent Head of the Department, in taking decisions on
e e

individual disciplinary cases, is acting on his own authority —

and not on authority delegated to him by his Minister. ‘- = Tatb”
) "“""’J"‘::—nj 54 ws
4. There exists no common practice for dealing with senior 5,1 fnw

civil servants. The Prime Minister, the Departmental Minister

and the Head of the Home Civil Service might all be expected to
be involved. But there is no procedure laid down. Possible
arrangements here (which could run whether Permanent Heads are
regarded as acting on their own authority or as delegates

for their Minister) would be as follows. In cases involving
Permanent Secretaries, the Head of the Home Civil Service would,
after consultation with the Departmental Minister and with the
Prime Minister, set up a board of inquiry which would report

to him. A decision to dismiss a_Permanent Secretary would be

taken by the Prime Minister. For Under and Deputy Secretary

level staff, decisions would be taken by the Permanent Secretary,

with a right of appeal to the Head of the Home Civil Service,

and with the right to override a decision exercisable onIy by

the Prime Minister. s

5 There is thus room for clarifijcation both on where

responsibility lies and on the practice for dealing with senior civil

ymﬁumnkwMB? servants. There are three possible courses:

(1) To do nothing, and leave what is obscure
unclarified. Recent experience suggests that
the lack of clarity is liable to be practically

disadvantageous.

2
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To rule that the Departmental Minister has ultimate
responsibility for decisions on individual
disciplinary cases arising in his Department. This
would be consistent with the principle that Ministers
are responsible for everything that goes on in their
Departments; but that principle is already breached
in the fields of recruitment,(EEEEEETEE)anq:ﬁEZP

It would expose Ministers more starkly to the

political risks described in paragraph 3 above. It
could also mean that the Minister had to answer

before the Civil Service Appeal Board, if the civil

servant took his case there, or before an industrial

tribunal if he chose that route.

To rule that the Permanent Secretary has responsibility
assigned to him under regulations made by the Minister

for the Civil Service as set out in the Pay and
i e

Conditions of Service Code which contains the main

conditions of service for home civil servants. This

would detach from the Minister responsibility for
disciplinary decisions in individual cases. He would
be answerable for the correctness and fairness of
the procedures followed, but not for the decisions

themselves. The Permanent Head would then be
| responsible for defending decisions at appeal, whether
to the Civil Service Appeal Board or to an industrial

tribunal.

6. In my own judgment, arrived at after discussing the matter

with my fellow Permanent Secretaries, the balance of advantage

e

lies in clarifying the position, and in making clear that the

responsibility for individual disciplinary decisions lies with

the Permanent Head.

——
—

o I attach for consideration a draft formulation which would
establish it clearly that responsibility for disciplinary
decisions in individual cases lay with the Permanent Head of the

——a

Department under authority assigned to him by the Minister for

5
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Department. That formulation would not of course preclude

the Civil Service, and not with the Ministerial Head of the
SR PSR

Permanent Heads discussing difficult cases with the central
Departments and politically sensitive cases with their own
Ministers. It would distance Ministers, and enable them to

say that they were distanced, from responsibility for
individual decisions. It would not prevent them from answering
questions about the reasons for decisions in disciplinary
cases, though in the last analysis they would be bound to say
that the decision was taken by the Permanent Head of the

Department on his own responsibility. It would clearly be

embarrassing if a Minister felt obliged to say, or hint, that
a decision taken by his Permanent Secretary was one which he
would not have taken had he himself had formal responsibility;

but that is a situation which should be, and I believe in all
save very abnormal circumstances could be, prevented by
sensible consultation between a Permanent Secretary and his

Minister on any case that seemed-dikely—tg be politically
——-‘-__—'

—
sensitive.

8. Any clarification or new arrangements which Ministers

: 2 ) :
agreed in this area would become public knowledge. They would

need to be incorporated in the Code which sets out the main
conditions of service for home civil servants, which is agreed

with the trade unions and publicly available. This has some dis-
A e - - - - -

advantages. The arrangements for dealing with senior civil

servants in particular would no doubt be regarded as necessary

in every case, and we would lose the ability to adapt procedures

to fit particular cases. There could also be some public

criticism. There could be a suggestion that we were weakening

———

the authority of Ministers over their Departments just at the

time when the management responsibilities of Ministers are
becoming more important. The arrangements could also be seen
as another attempt by civil servants at self-protection. On the

other hand, for cases which may be politically sensitive, I
believe that there would be advantages in having clear and
recognised arrangements rather than having to improvise in a

crisis. There would also seem to be some advantage in arrangements

4
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which enabled Ministers to distance themselves from responsibility
in individual cases, given that they could expect to be
consulted by their Permanent Secretaries in any sensitive case.

s The essential question is whether Ministers take the view
that the political advantages of formal arrangements which would
distance them from accountability-Eg;-individual disciplinary
decisions outweigh the disadvantages of a clarification which
would appear to underline and codify their lack of responsibility

for these particular decisions concnerning individual staff in the

Departments for which they are generally responsible.

10. The attached draft formula may need a little adjustment

to fit the circumstances of certain statutory appointments. There
is also a particular question as to whether these arrangements
should apply to the Prison Service where, following the abolition
of the Prison Commission, the Home Secretary assumed the

Commissioner's powers and responsibilities in this area. But

the general sense is applicable to all.

11 I am putting this to you in the first instance as Minister
for the Civil Service, so that you can consider wnether to take
this matter—To the next stage, which would be to give Ministers
in charge of Departments an opportunity to comment. If you
agree that we should move to this next stage, I will wrlte to

my Permanent Secretary colleagues on the lines of this }e%éer
making it clear that I have consulted you and that you are
content in principle subject to the views of your colleagues,
and ask Permanent Secretaries to seek the views of their

Ministers.

ROBERT ARMSTRONG

23 June 1983

-
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DRAFT FORMULA ON RESPONSIBILITY FOR
DISCIPLINE WITHIN THE HOME CIVIL SERVICE

The Minister for the Civil Service (ie the
Prime Minister) is responsible for the general
conduct of the Home Civil Service and for
regulations, guidelines and standards to ensure

fairness and consistency of practice.

2% In the case of civil servants below
Permanent Secretary level these regulations
assign responsibility for the institution of
disciplinary proceedings and decisions arising
from them to the Permanent Head of the Department
and responsibility for an appellate function

in respect of senior civil servants to the

Head of the Home Civil Service. In the case of

Permanent Secretaries or equivalent, the main

responsibility is assigned to the Head of the

Home Civil Service.

k. Within the Department the Permanent Head
will normally delegate decisions in respect of
officers below Under Secretary level in order
that he may be able to act as a court of
appeal. The nature and size of the Department
will determine the delegation. In the case of
Under or Deputy Secretary level staff, the
Permanent Head takes the first decision. If
there is an appeal, that appeal lies to the

Head of the Home Civil Service.

1
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4. In the exercise of his responsibility for
the institution of disciplinary proceedings
and decisions arising from them, the

Permanent Head acts by virtue of the respon-
sibility assigned to him under regulations
made by the Minister for the Civil Service
(or, in certain cases in a few Departments, by

virtue of powers conferred by statute).

8 In the case of Permanent Secretaries or
equivalent, the Head of the Home Civil Service
should, after seeking the Prime Minister's view
and after consultation with the Minister of the
Department concerned, set up a board of inquiry

which should report to the Head of the Home

Cavil Service.” Aidecision to dismiss a

Permanent Secretary or equivalent would be

taken by the Prime Minister.

2
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DISCIPLINE IN THE CIVIL SERVICE

There 1is one hangover from my involvement with Civil Service
issues which may come to the Prime Minister in the next few days,
and of which you should be aware. That is the paper which the
Chancellor will be sending to Lady Young, with a copy to us,
on .the Obligations of Civil Service Managers. Ferdie and I
share strong views about the need for those who manage staff
in the Civil Service to behave when industrial action is threatened
or takes place in the same sort of way as we would expect managers
to behave in the private sector. That means a) taking action
to minimise the effect of industrial action in the area of their
responsibilities; and b) doing what they can to persuade their
staff to accept the management position on the point in dispute.
This would be of course a considerable change in culture, given
the extent of union penetration into the lower levels of management.

This issue was discussed in the Group on Industrial Action.
After a considerable amount of effort we managed to get the drafts
into a form in which we could advise the Prime Minister to accept
them. I understand that the Chancellor has since strengthened
them a little, and if so there should be no problems. But you

may wish to check that the final text is acceptable to you and
Ferdie.

r o .

7Lg\-{' (q,,a‘(f et & e onn [ vt o

15 March 1983
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Treasury Chambers, Parliament Street, SWIP 3AG T4 e
01-233 3000

Colin Walters Esqg
Private Secretary to the
Home Secretary

Home Office

Queen Anne's Gate

LONDON SW1
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CONTRACT AND DISCIPLINE IN THE CIVIL SERVICE

A group of officials under Treasury chairmanship

has prepared a position paper which explains clearly
the formal position on contracts of employment in the
Civil Service and the basis of disciplinary procedures
which are used. Its contents have been approved by
the Law Officers.

The Chancellor has asked me to circulate this paper
for the information of all Cabinet Ministers.

I am copying this letter to the Private Secretaries
to the Prime Minister and all other Cabinet Ministers.

ramicocad e )
/h,~0<7?vﬂ# 0" h o

MISS M O'MARA
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Conttract and Discipline in the Civil Service

The aim of this paper is to clarify the legal basis for and the availability
of management sanctions against civil servants. It does not attempt to
address the managerial implications of its conclusions. The paper contains
general guidance on the issues covered: whilst in its terms it must
necessarily give some indication of what may or may not in law be done in
particular circumstances it should not be taken as removing the need for
Departments to seek legal advice when confronted with particular problems.

1 The Contractual Framework

The relationship between a civil servant and the Crown is :
eTTectively contractual, and the 'contract' is akin to a contract
of employment. The express terms of the contract are to De

ound in e civil servant's letter of appointment, and, where
incorporated thereby, in departmental staff rules, which depend
for their validity on the Pay and Conditions of Service Code and,
(so far as they are disciplinary codes) on Estacode Rb. The
implied terms are first, those which the common law would imply

in respect of any contract of service, and second, any terms which
have developed as a matter of custom and practice over the years.

Tt follows that the relationship has the essential characteristic
of a contract, that any change in its terms must be agreed by both
parties. The proposition (which appears in the Code, and in many
Staff Rule Books) that the Crown has the right unilaterally to
change civil servants' terms and conditions of employment cannot
now be relied upon to enable management to make any significant
adverse change without the agreement of the staff or their
representatives. The Crown, like any other employer, retains the
right to determine the manner in which its employees carry out
their work. Whether a proposed change relates to the terms of

the contract, or the manner in which- the work is done, will depend
on the circumstances.

The content of any individual civil servant's contract will depend
on the job he does, but in the context of industrial action (and
in particular of selective industrial action) the question arises,
to what extent a civil servant is entitled to refuse to carry out
the work of another by standing on the terms of his contract of
employment. There is now some authority for the view (which has
heen reflected in policy since the 1981 dispute) that, where it

is essential to a Department that a particular job be carried out,
any officer who is qualified, where necessary, and capable of
carrying it out may be required to do so, if the work involved
falls within the category or categories of work appropriate to
his grade or the grades of those he supervises. (For example, it
has been held that a Professional and Technology Officer, Grade I,
(PTO I) could reasonably be instructed to carry out the duties of
a PTO IV, where the PTO's IV and the intermediate grades were
absent as a result of an industrial dispute.)
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Breach of Contract

where a civil servant is in breach of contract management
may exerclse

(1) the remedies open to any employer at common law
(common law remedies), or

(2) the remedies available under Estacode Kb (disciplinary
remedies) or

(3) both.

M™e corollary is also true: apart from those civil servants
whose contract provides that they may be laid off when there

is no work for them to do, a civil servant who is willing to
work in accordance with his contract is entitled to be paid.
If, in anticipation of or response to some industrial action,
management "locks out" the staff, or purports to lay them off
without pay, any member of staff not involved in the industrial
action would have sound prospects of recovering his lost

salarvy in the Courts, or of succeeding in a claim that he had
heen unfairly constructively dismissed.

(1) Common Law Remedies

(a) Temporary Relief from Duty (TRD)

The basis for TRD is that where an employee refuses to
perform some material part of his obligations, the employer
can legitimately refuse to perform his obligations, hecause
of the reciprocal nature of the contractual relationship.
T™is is a legitimate and defensible course for the employer
to follow - for so long as the employee's refusal continues.
(The principle of TRD has never been challenged in the
Courts, in spite of the very extensive use made of it in the
1981 dispute : its application has been challenged once,

unsuccessfully.)

(The same principle applies, a fortiori, when an employee
is unjustifiably absent from work. The employer is in such
a case entitled to withhold pay and pay-related benefits
for so long as the absence continues.)

(b) Reduced Pay Options

Where a civil servant fails to work for the agreed number
of hours, or fails to perform all the duties he ought to
perform, management may have the choice of operating the
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TRD procedures in his case or of keeping him at

work but paying on a guantum meruit bhasis only for

the work actually done. Difficult legal questions

may arise and the latter course should only be adopted
where an obvious division of the amount of work done can
be made. (The reduced pay options have not been used
in the Civil Service.)

Since the action by the employee which justifies the use
of TRD or of the reduced pay options is ex hypothesi

a breach of contract, it is opern to the employer to take
disciplinary proceedings.

(2) Disciplinarv Remedies

(2) The incorporation into the contract between a civil
servant and the Crown of a code of discipline has two
results -

(i) Any conduct by a civil servant which is in
Breach of contract 1S charzeavbie, at
management 's discretion, as a disciplinary
offence.

A civil servant who fails to turn up on time,
or who is disrespectful to his superiors, or
who refuses to obey a legitimate instruction,
commits a breach of contract, .which can be
made the subject of dls¢1p11narv proceedings.
If the alleged offence is proved, the civil
servant concerned is liable, at the discretiom
of his Head of Department, or of the officer to
whom disciplinary powers have been delegated,
to any of the penalties set out in Estacode Kb.
. These range from a formal r prlmand to dismissal.
(Dismissal, which nmay gﬂve rise to partlcular
difficulties, is ‘discussed separateIV./ The
fact that the action may be taken in
furtherance of a trade dispute is irrelevant.
This has recently been made clear in relation
to action taken by civil servants in connection
with disputes "outside" the Ciwvil Service
(ie not involving the terms and conditions of
employment of civil servants). It would be
equallv open to management to acdvise staff that,
in future, breaches of contract in connection
with disputes "inside" the Civil Service would
also be dealt with as disciplinary offences.

The appropriate disciplinary procedures must be
used hefore any sanction mentioned in the coce
1s used against a civil servant.

Like any other aspect of the relationship hetween

CONFIDENT IAL
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employer and employee, the disciplinary sanctions
open to an employer can be the matter of agreement.
If they have been agreed, they govern the parties'
rights and duties just as much as do the provisions
as to payment, hours of working etc. If the
employer has bound himself to follow certain
procedures before fining, or demoting, oOT
dismissing, an employee, he must follow those
procedures. A failure to do so will be a breach
of contract, the possible consequences of which

are discussed below. Some disciplinary codes
provide for summary action in certain cases.
Estacode Kb does not. (But it does provide for
suspension without pay pending investigation,
(paras. 8 and 9), so that the practical result
need not be markedly different.)

(3) Dismissal

(a) Crown's Right to Dismiss at Will

The proposition that the Crown may dismiss its servants
at pleasure, and that any provision in a contract which
purports to override the prerogative in this respect is
void, appears in Estacode. But in view of the fact that
the Crown is bound by the unfair dismissal provisions of
the Employment Protection (Consolidation) Act 1978, the
usefulness of the prerogative right to dismiss at will has
diminished to the point where it no longer merits mention
in a paper considering general practical options.
Further, it is perhaps doubtful whether the Crown has any
common law right to dismiss civil servants at will in
Scotland. For this purpose, therefore, it is assumed
that the Crown is in the same position as any other

employer.

(b) Conduct Justifving Dismissal

A fundamental breach of contract will justify the employer
in treating the contract as veing at an end, and will
justify dismissal. A fundamental breach is one "going to
the root of" the contract, eg, fraudulent mismanagement of
funds, or repeated and unjustified absence from work. Only
a fundamental breach will justify dismissal without due
notice. Whether or not a particular breach is fundamental
depends first on the terms of the contract, and second, on
the attitude of the parties to similar breaches 1n the past.
Thus a breach which would, on consideration of the terms
of the contract, have justified dismissal, may not do so
if the employer has treated it less seriously on previous
occasions, In such a case warning would be required
before a2 more serious view could be taken of the breach.
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(¢) Summary Dismissal

(By summary dismissal is meant dismissal without the use of
the agreed procedures).

Paragraph (b) above sets out the general rules, which should be
borne in mind in formulating general policy, but two qualifications
should be made. 5

(i) There may be action by the employee of such a nature
as to justify the inference that the employee no
longer regards himself as bound by the contract (eg
a broadcast by a permanent secretary, the object of
which was to disclose and criticise some confidential
Government policy, or the unannounced, and therefore
unauthorised, departure of an official on a single
handed sailing voyage round the world.) 1In such a.
case the disciplinary procedures are unnecessary,
although it would be necessary for management to
inform or to attempt to inform the employee concerned
of the legal consequences of his action. Depending
on the circumstances, it may be possible to draw the
same inference at some stage during a prolonged strike
by employees attempting to secure a material change
in their contract.

There may be specific instances of outrageous
behaviour by senior members of staff where the risk

of an adverse unfair dismissal finding is sufficiently
remote to enable legal objections to a summary
dismissal in the particular case to be withdrawn.

(d) TUnfair Dismissal

At common law, provided due notice as stipulated in the contract of
employment is given, any employer may dismiss without any good
reason. However, this statement has now been overtaken ty the
unfair dismissal provisions of the Employment Protection
(Consolidation) Aet 1978, which apply to the Crown as to any other

employer. Under this legislation (except where section 62 applies),
an industrial tribunal may be asked tc consider whether a dismissal
was fair and reasonable in all the circumstances. In the context
of the present paper, that question is most likely to arise where
the proper procedures have not been used, or where their use has
resulted in a dismissal in respect of an offence which the tribunal
does not regard as justifying such a course.

Section 62 operates to prevent the tribunzal from considering a
complaint of unfair dismissal arising out of industrial aciion if
certain conditions are met. Originally, these conditions were that
g;i the complainant's fellow employees who had a2t any time oveen
involved in the industrial action had also deen dismissed. These
conditions were relaxed by section 9 of the Imployment Act 1982:
in order to ottain the protection of section 52, an employer need
only have dismissed such of the complainant's fellow employees

as (a) worked in the same establishment as the complainant and
(b) were taking pert in the industrial action on the date of the
complainant's dismissal.
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Conseaquences of failure to use, or misuse of, the agreed procedures

If management does not use the disciplinary sanctions in

accordance with the agreed procedures, or misuses them, or threatens
that it will in some way by-pass or ignore them, various risks
arise.

(a) A civil servant who has been dismissed summarily may
apply to an industrial tribunal for a finding.of unfair
dismissal. If management has failed to use the correct
disciplinary procedures it would be extremely difficult for
it to claim that the dismissal had been fair.

(v) TIf the procedures have been misused, as, for example, to
dismiss a civil servant for a single minor breach of the rules,
it is likely that he would be able successfully to claim that
he had been unfairly dismissed.

(¢) A civil servant who has lost money as a result of an
improperly-imposed disciplinary sanction may, with some prospect
of success, sue in the ordinary courts for repayment of the
money lost, founding on the breach of contract by management in
not using the agreed procedure.

(d) It may be possible for a civil servant to seek a
declaration from the court that the use or the proposed use of
the sanctions in an irregular manner is or would be in dreach
of contract.

3, SUMMARY
(a) The arrangements between the Crown and the civil servant
are essentially contractual in nature, and any attempt to
change them unilaterally may be open to successful legal
challenge. g ;

Any breach of contréct by a civil servant, including any
breach arising in contemplation or furtherance of industrial
action, may be the subject of disciplinary proceedings.

The sanctions mentioned in Estacode Xb including dismissal
may only be imposed safely following the use of procedures
reconcilable with those set out in that code.

The use of disciplinary sanctions otherwise than in
accordance with the agreed procedures would expose
management to legal risks.

The imposition of TRD (or of any of the reducec pay options)

(a) does not involve the use of disciplinary sanctions; and
(v) does not preclude the use of such sanctions.

CONFIDENTIAL




on William Vhitelew
etary of State for the
hieen Annel's Gate

London: SW1H QAT

CIVIL SERVICE NATIONALITY RULES

Thank you for your letter of 5 June. I am also grateful to other
colleagues for their replies t6 my letter of 6 May. o

In view of your comments, which confirm my own misgivings and those
of several of our colleagues, I am now clear that we should not
introduce an unestablished (nationality) category for those
candidates who are subject to immigration conditions. Although
several colleagues were prepared to go along with the proposed
change, none appeared to see any overriding merit-in it.

The consensus of opinion was clearly in favour of retaining the
waiver clause with discretion exercised centrally by the Civil
Service Commissioners. We shall proceed accordingly.

I was pleased to have Francis Pym's confirmation that he foresees
no difficulty in defending the proposed Diplomatic Service rule
against possible criticism.

Revised drafts of the normal rule and of the special MOD/Cabinet
Office rule reflecting the changes mentioned above are enclosed.
My officials will make arrangements for the revised rules to be
formally promulgated in the Civil Service Commission General
Regulations at the appropriate time.

As before, copies of this letter go to the Prime Minister, Francis

Pym, John Nott, other Ministers in charge of Departments and
Sir Robert Armstrong.

I'- ] (N oz
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BARONESS YOUNG




a British citizen:

b a Commonwealth citizen (other than a

British citizen), or a British protected

persoﬁ, or a citizen of the Irish Republie,

in which case you must satisfy one of the

following conditions:
i. at least one of your parents must
be, or have been at death, a Commonwealth
citizen, a British protected person,

or a citizen of the Irish Republic;

ii. you must have resided in a country
or territory within the Commonwealth,
or in the Irish Republic, or have been
employed elsewhere in the service of
the Crown, or partly have so resided
and partly been so employed, for at
least five years out of the last eight
years preceding the date of your appointment.

Ce If you are not qualified under sub-
paragraphs a. or b. above, you must satisfy
the Civil Service Commissioners that you are
so closely connected with a country or
territory within the Commonwealth either

by ancestry, upbringing or residence, or by-




Nationality Act ¢ British citizens, British

Dependent Territories citizens, British Overseas

<

citizens, British subjects under the Act, citizens

of independent Commonwealth countries.




You will be eligible for appointment to a situation
in the Cabinet Office or Ministry of Defence (other
than the Meteorological Office, to which paragravh

applies) only if:

2. at all times since your birth you have

been a Commonwezlth citizen or a citizen of

the Irish Republic and C

b. you were born in a country or territory
which is (or then was) within the Commonwealth

or in the Irish Republic; and

i o each of your parents was born in such a
country or territory or in the Irish Republic
and has always been, or (if dead) always

was, a Commonwealth citizen or a citizen of

the Irish Republic.

d. If these conditions are not satisfied,
you may exceptionally be admitted to appoint-'
ment by special permission of the Minister
responsible for the department concerned,
provided that the conditions specified in

paragraph A above are satisfied.

Note. The term *Commonwealth citizen' applies to any of
the following categories as defined in the British

Nationality Act 1981: British citizens, British




The note applying to rules A and B

only once in the Tinal version./
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DEPARTMENT OF HEALTH AND SOCIAL SECURITY
ALEXANDER FLEMING HOUSE
ELEPHANT AND CASTLE
LONDON S.E.1
TELEPHONE: 01407 5522

The Rt Hon Baroness Young

Lord Privy Seal

Management and Personnel Office
Whitehall

LONDON

E Q‘N ST

CIVIL SERVICE NATIONALITY RULES

1((, June 1982

You copied to me your letter of 6 May to Willie Whitelaw about revision of these
rules, which need to be changed following the British Nationality Act 1981.

My Department's main interest in terms of recruitment is in the proposed revision
of the "normal" rule, and I agree with your basic approach of preserving the
position of all those who are currently eligible to join the Civil Service and
of keeping the rules as simple as possible. We certainly should not seek to
depart from any undertakings given when the Nationality Bill was before the House.

The present rules have not caused us any difficulty and I would not wish to suggest
that my department has a special or significant interest in the matter. However,
there is a wider aspect in the sense that it is essential to have regard to the
work the Civil Service (including our local offices) does in inner city areas

among large groups of coloured people. I regard it as important, therefore, that
we go out of our way to avoid doing anything which could be said to create new
barriers or attract a racist label. Foxr these reasons I share the doubts
colleagues have expressed and which you evidently share about creating the proposed
unestablished (nationality) category, even though a case can be made for it in
logic. As you rightly point out, this is a potentially sensitive issue and, as

I read paragraph 11 of Annex A to your letter, the..new category means that some
people who are at present granted established appointment will not be eligible

for them in the future. The paper does not indicate how many people might be
affected by the proposed new rules but I must confess that -this proposal causes

me some apprehension.

I agree that the power to make exceptions should be retained and that this power
should be exercised centrally.

I am copying this letter to the Prime Ministef, Francis Pym, John Nott, other
Ministers in charge of departments and Sir Robert. Armstrong.
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SECRETARY OF STATE
FOR
NORTHERN IRELAND

The Rt Hon Baroness Young

Lord Privy Seal

Management and Personnel Office
Whitehall

LONDON SWl

CIVIL SERVICE NATIONALITY RULES

Thank you for sending me a copy of your
Willie Whitelaw about the revised Civil

I agree that we should seek to preserve
who are currently eligible to apply for
am therefore generally content with the
attached to your letter. On balance, I

NORTHERN IRELAND OFFICE
GREAT GEORGE STREET,
LONDON SWIP 3AlJ

lq.June 1982

letter of 6 Mav to
Service ‘nationality rules,

the 'position of all’ those
the Civil Service, and I
draft i"normal' rules

agree that we should retain

the existing power to make exceptions (A(iii) of the present Rules)
provided that the discretion continues to be exercised bv the
Civil Service Commissioners. I also agree, for the reasons you

advance, that we should not introduce a
(nationality) category.

I should perhaps put on record that the

new unestablished

nationality rules for the

Northern Ireland Civil Service are different from those which apply
to entry to the United Kingdom Civil Service, but they will also
require amendment to take account of the British Nationality Act
and the opportunity is being taken to look at them more generally

in the light of what is finally decided
Civil Service.

for the United Kingdem

I am sending copies of this letter to the recipients of yours.







With the Compliments
of

THE LORD ADVOCATE

LorD ADVOCATE’S CHAMBERS
F1ELDEN HOUSE

10 GREAT COLLEGE STREET
LonpoN SWI1P 3SL

Telephone: Direct Line 01-212 0515
Switchboard 01-212 7676
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Lord Advocates Chambers \\Lb
Fielden House

10 Great College Street
London SWIP 3SL

Telephone: Direct Line 01-2120515
Switchboard 01-212 7676

The Rt Hon the Baroness Young

Lord Privy Seal

Management and Personnel Office

Whitehall

London SW1A 2AZ 11th June 1982

CIVIL SERVICE NATIONALITY RULES

Thank you for sending me on request a copy of your
letter of 6th gay to Willie Whitelaw.
e
I agree with the general approach you propose. As to the
two particular points on which you sought views, I would agree
with the Home Secretary's view on the first as set out in the
second paragraph of his letter of 5tp”June.

I also think it right to@retaima. discrétion and that it
should be centrally exercised by the Civil Service Commissioners.

I am copying this letter to the recipients of yours.







From: .
THE RT. HON. LORD HAILSHAM OF ST. MARYLEBONE, C.H., F.R.S., D.C.L.

HoUSE OF LORDS,
SW1A 0PW

CONFIDENTIAL

/@th June, 1982

The Right Honourable
The Baroness Young,
Lord Privy Seal,
Management and Personnel Office,
Whitehall,
London,
SW1A 2AZ.

M t{\bw anel

Civil Service Nationality Rules

(m Thank you for sending me a copy of your letter of 6th May
to Willie Whitelaw.

I do not think that it makes sense to establish a person
in a Civil Service post at a time when his ability to remain in
the country is in doubt. The proposal to allow an unestablished
appointment does not prevent those who are subject to immigration
restrictions from obtaining a post in the Civil Service; it only
rationalises the basis of their employment.

The proposal to abolish the power to make exceptions to
the normal nationality requirements is more difficult. I agree
that if the power of waiver is to be retained it should be
retained by the Commission as an exception to the work soon to
be delegated to departments, but on balance I would be inclined
not to complicate matters in this way, particularly if the
proposed rules are slightly more liberal than the present
regulations.

I am copying this letter to the recipients of yours.
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The Rt Hon Nicholas Edwards MP

(3 June 1982

CIVIL SERVICE NATIONALITY RULES

Thank you for send me a copy of your letter of 6 May to
Willie Whitelaw about the changes to the Civil Service
nationality rules. I am sorry to be a few days late in

replmg o

I fully accept the proposed introduction of the unestablished
(nationality) category. However, as I understend it, other

tzg;u of unestablished appointments are subject to a 5 year
limitation at the end of which a dekision has to be made about
the continuing employment or termination of an officer's
sexrvices, Why not gfply the same rule to the nationality
category? During this 5 year period the individual would be

free to take steps to change his status in order to comply with
the nationality rules, thus qualifying for an ‘established’
appointment, d he not change his status during this

period, (and 5 years gives him plenty of time) because he does
not wish to, then it seems to me that he will have provided real
grounds for doubting his attachment to this country and his
appointment should properly be terminated. On the other hand,
if, for some reason, the Home Office cannot issue the

agzro riate documentation to change an individual's status so
that complies with the rules within 5 years, I should have
thought that there must surely be reason for the delay sufficient
to cast doubt on the wisdom of continuing to retain the individual
in Crown service?

Altho my compromise proposal would not alleviate the burden
complained of by the Home Office it would be seen as being on all
fours with other unestablished appointments, It would also ensure
better handling of difficult cases.

The waiver clause is very rarely used and I therefore think it
administratively sensible to do away with it. However, I do
not feel strongly about this and if the majority of coileagues
favour retention I would not object. In such case I agree that
central monitoring by the Civil Service Commission appears
appropriate,

The Rt Hon Baroness Young

Lord Privy Seal

Management and Personnel Office
Whitehall

LONDON BW1A 2AZ

6 T8 T L PR




MINISTRY OF AGRICULTURE, FISHERIES AND FOOD
WHITEHALL PLACE, LONDON SWIA 2HH

From the Minister

CONFIDENTIAL

The Rt Hon Baroness Young

Lord Privy Seal

Management and Personnel Office

Whitehall .
London SW1A 2AZ ' 9 June 1982

Nisr

CIVIL SERVICE NATIONALITY RULES

Thank you for sending me a copy of your letter of 6 May to
Willie Whitelaw about the proposed changes to these rules as a
consequence of the British Nationality Act 1981.

I agree that the general approach of these proposals is right in that
you are seeking in the "normal rule" to preserve the position of all
those who are at present eligible to apply for the Civil Service.

You asked for views on two points which constitute a slight departure
from this general approach: the proposed introduction of an
unestablished (nationality) category in respect of candidates who

are not free of immigration conditions and the proposal to remove

the power to make exceptions. I appreciate your concern on this first
point in view of its sensitivity and the possibility of some bad
publicity in the wake of the ethnic monitoring survey in Leeds. I do
not feel strongly about this proposed change but I believe it has
-some attraction because it will rationalise the situation and can be
presented as a reasonable compromise. I can also go along with

your idea to retain the power to make exceptions and your proviso that
the discretion should continue to lie centrally with the Civil

Service Commissioners for all recruitment.

I am copying this letter to the Prime Minister, other Ministers in
charge of Departments and to Sir Robert Armstrong.

/

PETER WALKER







COlarmiEhTIAL i Y

MINISTRY OF DEFENCE
WHITEHALL LONDON SWIA 2HB

Telephone 01-218 6621 (Direct Dialling)
01-218 9000 (Switchboard)

Minister of State
for Defence Procurement

D/MIN/TT/14/10

ig June 1982

R

You sent John Nott a copy of your letter of 6Eh/ﬁ;;
to Willie Whitelaw on the subject of the Civil Service
Nationality Rules and their revision. 1In view of John's
preoccupation with the Falkland Islands' operation at this
particularly crucial period he has asked me to write on his

behalf.

-

Basically, our position is that any changes made to
the Nationality Rules should be limited to their form, and
that the substance of the rules should remain unaltered.
This position is reflected in the proposals in Annexes C

and D to your letter.

On the two additional points you raise we are content
to go along with the proposal to introduce an unestablished
(nationality) category for those applicants, subject to
immigration conditions since for all practical purposes it
would make little difference to the Ministry of Defence.

As you are aware, applicants for the majority of our posts
have to be normally vetted. This generally requires, amongst
other things, a period of residence in the United Kingdom

[ aiior: .5k

The Baroness Young

CCRFTLRTIAL




CCrgmemmt AL

2

prior to appointment of five years, in which time, any
restriction would normally have been lifted. If, however,
following your consultation with our colleagues, it should
be decided to drop this proposal, it would not worry us
unduly.

Again, we have no strong views on whether the waiver
provision applicable to the "normal" rules should be
retained or not. Since the Restricted Nationality Rules
apply to the great majority of applicants for MOD posts,
the precise form of the "normal" rules is largely of
academic interest to us. On balance, we prefer the proposal,
inherent in Annex C, to drop the waiver provision because
it simplifies the rules, it is more restrictive and there-
fore to a very minor extent makes for better security. But
there are no grounds on which we would wish to oppose

retention of the waiver.

g,

I am copying this letter to the Prime Minister,
Willie Whitelaw, Francis Pym and °*Robert Armstrong.

Trenchard

CO SEEREIAL
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CONFIDENTIAL

Treasury Chambers, Parliament Street, SWIP 3AG
0O1-233 3000

ﬁLJune 1982

The Rt. Hon. Baroness Young
Lord RPrivy. Seal

Dos, Lovd Ping Sear,

CIVIL SERVICE NATIONALITY RULES

Thank you for sending me a copy of your letter of 6 May to
Willie Whitelaw.

On the first point - the proposed unestablished (nationality)
category - I share your concern that this new restriction,

even though only a halfway house, could be regarded as
discriminatory; and I wonder whether it will really achieve
much in the way of reducing pressure for back door immigration.
Unless I have underestimated its effect, I would be inclined-
to drop the proposal.

On the second point I should have thought that the occasional
case might turn up where the power to waive rules in the

kind of case described in A(iii) of Annex B might be missed
if it had been abolished. I wonder whether retention of

the power would really result in significant dilution - I
agree with you that it would need to be exercised centrally -
or whether there would be enough cases needing to be referred
to the Civil Service Commission, under delegated recruitment,
to cause practical difficalties. I feel therefore that the
balance of argument is in favour of retaining the power of
waiver.

I am copying this letter to the other recipients of yours.

>Lqu aﬁqu<fj'
CJur RAL,
P GEOPFREY HOWE
S2an ond o{ecvedﬁg'“4
Cwmqnusrqxﬁ§E~§~UV“’
i ‘%T”“% A~ ONR







SCOTTISH OFFICE
WHITEHALL, LONDON SWI1A 2AU

CONFIDENTIAL

The Rt Hon Barcness Young

Lord Privy Seal

Management and Personnel Office

Whitehall

LONDON

SW1A 2AZ 3 June 1982

3(« faw_l:"

CIVIL SERVICE NATIONALITY RULES

I am writing to support the propcosals contained in your letter to
Willie Whitelaw of 6 May 1982. I accept the general approach set out
in the draft "normal" rules at Annex C. The introduction of an
unestablished (nationality) category seems to be a fair compromise
from the ethnic point of view.

In the interests of clarity and simplicity of the "normal" rule
especially where there is to be increased delegation of recruitment
I would favour excluding the exception clause from the revised rule.
If there is a strong lobby to retain it, however, I would accept
that the discretion should rest centrally with the Civil Service
Commissioners for the reasons you set out.

I am copying this to the recipients of your letter.

LLfM ALc

/
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DEPARTMENT OF INDUSTRY
ASHDOWN HOUSE

IFFEDS 123 VICTORIA STREET
LONDON SWIE 6RB

TELEPHONE DIRECT LINE o01-212 3301
SWITCHBOARD 01!-212 7676
Secretary of State for Industry

'}H'May 1982

The Rt Hon Baroness Young

Lord Privy Seal

Management and Personnel Office
Whitehall

LONDON

SW1A 2RAZ

o
Yea. \{cuuaejf .

CIVIL SERVICE NATIONALITY RULES

You sent me a.copy of your letter of 6 Ma{ to Willie
Whitelaw about the proposed changes in-these rules in the
~light of the British Nationality Act 1981.

2 As far as my Department is concerned, the changes
proposed do not present any problems.

3 I do not have strong views about the two points raised
in your letter. But I share your concern that the
introduction of an unestablished (nationality) category for
candidates wht z=re not free of immigration conditions and
the abolition of the power to make exceptions to the normal
requirements might, especially when taken together, attract
criticism. Neither necessarily follows from the British
Nationality Act, and they both involve a departure, albeit
small, from the general approach that the position of all
those st present eligible to apply should be preserved.

The introduction of an unestablished (nationality) category
can be presented as a reasonable rationalisation as it does
not make sense to give a permanent established appointment
to a person who is subject to conditions under the
immigration rules and might be required to leave the
country. Also, the proposal does not affect an immigrant's
prospects of obtaining employment in the Civil Service, only
his chance of becoming established. It would be more
difficult to defend publicly the removal of the existing
pouwer to make exceptions, even though it is rarely used.
Like you, therefore, I would be inclined to retain this




CONFIDENTIAL

power but, for the reasons given in your letter, to leave
the exercise of the discretion with the Civil Service
Commissioners for all recruitment, including that which is
delegated to departments.

L I am sending copies of this letter to the recipients of
yours.




6 May 1982

The Rt Hon William Whitelaw, CH, MC, MP
Secretary of State for the Home Department
50 Queen Anne's Gate

LONDON SW1H O9AT

CIVIL SERVICE NATIONALITY RULES

One consequence of the British Nationality Act 1981 is that the
Civil Service nationality rules will have to be revised. The
rules form part of the Civil Service Commission General
Regulations, which are made by the Commissioners under the
provisions of the Civil Service Order in Council 1978 with the
approval of the Minister for the Civil Service and the Secretary
of State for Foreign and Commonwealth Affairs., ‘

The present rules are based on the concept of the "British subject"
as the common status term under the British Nationality Act 1948
for all people connected with the Commonwealth. That concept

will be superseded by the citizenship categories of the 1981 Act
when that comes into operation (probably on 1 January 1983, I
understand). It will thus become necessary for the Civil Service
rules to be re-defined in terms of the new citizenships.

My officials have been working closely with yours in considering
what form the new rules should take. They have also discussed
the more restrictive rules which apply to the Foreign and
Commonwealth Office, the Ministry of Defence and the Cabinet
Office with officials of those departments. Their detailed
proposals are set out in the annexes to this letter.

I am sure that the general approach of these proposals is right,
in that we should seek in the "normal" rule to preserve the
position of all those who are at present eligible to apply for the
Civil Service. This is in keeping with undertakings given during
the passage of the British Nationality Bill through Parliament.

In some detailed respects the proposed rule is in fact slightly
more liberal than the present one. It has also the merit of
greater simplicity.

However, the proposed introduction of an unestablished (nationality)
category in respect of candidates who are not free of immigration
conditions is not an automatic consequence of the 1981 Act. I can
understand the argument that this would ease the pressure to allow

1
CONFIDENTIAL




"backdoor" immigration (paragraph 11 of Annex A). Nevertheless
this is a sensitive area and it would be unfortunate if the

Civil Service, having gained some credit for the ethnic monitoring
survey in Leeds, were to reap some bad publicity on this account.

I shall be glad to know how strongly you favour the proposed change
and to have the views of colleagues.

The other significant change proposed in the normal rule is the
removal of the power to make exceptions (A(iii) of the present
rule). I understand that it has rarely been used, and not at all
in recent years. My own instinct is nevertheless to retain it.

But if it were retained I think that the discretion should continue
to lie centrally with the Civil Service Commissioners for all
recruitment as a safeguard against uneven practice across the
Service and the possibility of dilution of the rules. I should
welcome colleagues' views before coming to a final decision.

I am pleased that the Ministry of Defence and Cabinet Office have
followed the same general approach in re-drafting their special
rule so as to preserve the position of those categories who are
at present eligible to apply. The same point about unestablished
appointments arises here as in the normal rule and John Nott may
wish to comment on that in particular.

The re-draft of the Diplomatic Service rule appears to be more
stringent than its present counterpart because it limits
eligibility to British citizens. I understand, however, that the
tightening of the rule is more apparent than real. Perhaps
Francis Pym will confirm that he foresees no difficulty in
defending the proposed rule against possible criticism.

I am copying this letter to the Prime Minister, Francis Pym,
John Nott, other Ministers in charge of Departments and Sir Robert
Armstrong. I should be grateful for replies by 4 June.

?‘ R ] «y—C—~

-

/ aAr—=1"

BARONESS YOUNG

CONFIDENTTIAL




REVISION OF THE CIVIL SZERVICE NATIONALITY RULES

1 Because the Civil Serviﬁe.nationality rules are hased on-

the nationality law they will require revision when the British
Nationality Act 1981 comes into operation” (probably on 1 January
1983). The present rules form part of the Civil Service Commi.ssion
General Regulations 1978 made under the powers of the Civil

Service Order in Council 1978 which governs the Civil Service
Commissioners' operations. A simplified version of the present
rules as sent to prospective candidates is at Annex B, from

which it will be seen that different conditions govern entry

to:

a. the generality of government departments (the "normal"
rule);

be the Ministry of Defence (except the Meteorologlcal
Office) and the Cabinet Office, where security con31deratlons
are particularly important;

Ce the Diplomatic Service, for which closeness of

connection with the United Kingdom is of paramount importance
in ensuring credibility in the representational function;®
and

d. other appointments under the Secretary of State for
Foreign & Commonwealth Affairs (in effect Government
Communications Headquarters) where strict security
considerations apply.

2 The Civil Service Commission, in consultation with the
Home Office, has drafted a proposed revision of the normal rule
(Annex C). Draft "special" rules (Aunexes D and E) have been
prepared by the deparitments concerned who will clear them with
their Ministers.
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by 3 separate citizenships, as follows:

e British citizenship. In broad terms, this will be
vt oiom = 7

acquired by all those citizens of the UK and Colonies who
have the right of abode here when the new Act comes into
force. In addition, there will be preservation for a
period of 5 years of the right to registration by citizens
of Commonwealth countries who were settled here before
1973 and have remained so; and by wives of those citizens
of the United Kingdom and Colonies who become British
citizens, provided the marriage still subsists. After

the Act comes into force, ‘British citizenship will be
acquired in various ways specified in the Act.

b. British Dependent Territories citizenship. This will

apply to those people who "belong" to one of the existing
dependencies or associated states. The detailed provisions
are broadly analogous to those for British citizenship.

-

Ce British Overseas citizenship. This will be acquired

on the coming into force of the Act by all those remaining
citizens of the UK and Colonies who do not acquire either
British citizenship or British Dependent Territories
citizenship., They are mainly people who derive their
present citizenship from a connection with a former colony.
With minor exceptions, this citizenship will not be acquired
by people in the future, and will die out in time.

4. In addition to the three new citizenships described above;,
the following groups of people are of interest in relation to

the Civil Service nationality rules:

8 Citizens of the Irish Republic. No change is made hy

the Act to the special siatus of Irish citizens under
British law.




De British protected persons. These are people connected

with former protectorates and with existing and former

protected states (only‘pne —~ the protected state of Brunei -

continues to exist). No change is proposed in the present

1
status of British protected persons. . _

Ce British subjects. Although the term 'British subject?

ig* to lose its present usage as a collective des cription
of Commonwealth citizens it will still be used in relation
to certain people who are now British subjects but without
citizenship.

de Citizens of independent Commonwealth countries.

There are some 45 independent Commonwealth countries each
with its own citizenship laws. Except to the extent that
some of their citizens may also be citizens of the United
Kingdom and Colonies (and will thus acquire one of the.
three new citizenships under the Act) their position will
not be changed by the current legislation except that: they
will no longer be classed as "British subjects" in United
Kingdom law.

5e To summarise, a person who at present holds the status of;
'British subject' will in future hold one (or perhaps more than
one) of the following statuses:

British citizen

British Dependent Territories ciltizen

British Overseas citizen

British subject (in the narrower sense defined in the Act)

Citizen of an independent Gommonwealth country

Tne term "Commonwealth citizen'" will in future cover all these
statuses, but not British protected persons.
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'he Act's Implications i

6o With the discontinuation of the term "British subject" as
denoting the common status;éf all people connected with the
Commonwealth (apart from British protected persons), and of
citizenship of the United Kingdom and Colonies, the Civil
Service rules will have to be redefined in terms of the new
citizenships created by the Act.

Revision of the "Normal" Rule

Te The present "normal" rule admits British subjects

(= Commonwealth citizens), citizens of the Irish Republic and
British protected persons, subject to their also satisfying
certain requirements as to parentage or residence. However we
make it clear to intending can@idates in our recruitment
literature (see statement at Annex F) that they cannot be employed
if this would conflict with any restrictions imposed on ‘them
under the immigration law,

8. In drafting a revised rule the Commission begen by consider-—
ing whether the long~term objective (ie after a reasonable
transitional period following the enactment of the new law)
should be to use the concept of British citizenship as the sole
test of eligibility. This would be logical to the extent that
British citizenship is the status of people closely connected
with the United Kingdom, conferring on its holders the right

to enter and remain in the country without restriction; in

short it is the distinct citizenship of those who "belong" to
the United Kingdom. This approach would also overcome criticism
that under the present rules the Civil Service admitls pcople,
including Irish citizens, who owe no prima facie loyalily 4o the
Crown. In addition it would have the great merit of simplicity.

9. We reached the vieW, however, that a "British citizens only"

rule was likely to provoke severe criticisme. Apari Trom revoking
+ the long=standing undertaking in respeclt of Irish citizens, i%

would be seen as discriminating against ethnic minorities,
and it would create anomalies with non-British citinens alyready
in the Civil Service. Those who would be deprived of their
existing right to apply for a Civil Service appointment would
include: e

' 4




izens of the Irish Republic:
L H

b. British Dependent Territories citizens and British
Overseas citizens; :

Ce citizens of independent Commonwealth countries
including those who have the right to be registered as
British citizens but choose not to exercise that right or
who are lawfully settled here but without an sutomatic
right to be registered as British citizens;

d. British subjects (in the narrower sense defined in
the Act);

Ce British protected persons.
10. Thus the draft "normal® rule at Annex C seeks to safeguard
the position of all those cauegorles who are at present ellglble

to apply.

11. The major change that is introduced is that established

appointment is made conditional on freedom from restrictive
conditions under the immigration law, and a new form of :
unestablished (nationality) appointment is created to cover those
who have restrictions on their stay or right to take employment.
At present the immigration aSpect is taken account of administra~
tively rather than in the nationality rules and established
appointments are granted even where immigration restrictions
apply. It seems opportune to rationalise the position. Ideally,'
the Home Office would like to see those with immigration
restrlctlons excluded altogether from Civil Service employment

on the grounds that such employment puts pressure on them 1o
extend or remove immigration restrictions and thus encourages
*backdoor" 1mm1gratlon, notably among those admitted originally
as students. Such a move might, however, be criticised on the
grounds that it dlsgrlmlnated unfalr]y against recent «mmwpnpnto,
and the creablon of an uneuhabllohed (nationality) category is

a halfway houoe whncb rroosa.long way Lo meet Home Office's

concern and which thelr offlclalq hawve accppted Unestablished

~status should not persist for too long in any-particulav case;




o~

immigration restrictions are normally lifted after 4

For a transitional period there would be an anomaly with
restricted immigrants already holding established status within
the Service, but this should not create difficulties. '

12. The draft rule envisages 2 basic categories of eligibilitly:

8o British citizens. There seems no overriding nced to

e coeraet?

attach parentage or residence requirements to British
citizens. By definition they "belong" to the United
Kingdom and are free from immigration restrictions. The
great majority would in any case satisfy the parentage/
residence conditions of the present rule, and where the
draft rule is less stringent, eg in the case of foreign
born wives who marry British citizens and become registered

in less than 5 years, the relaxation seems acceptable.

b. Commonwealth citizens (other than British citizens),

British protected persons, and citizens of the Irish Republic

The present parentage/residence requirements have been
retained for this category since il seems reasonable to
demand additional evidence of '"closeness of association"
with this country. A simpler approach has been adopted
than in the present rule, by dropping the distinction
between those who were Commonwealth citizens etc at birth
and those who were not. This simplification might make
the rule less stringent in a few cases; eg a person who
was born an alien and only later became a Commonwezlth
citizen, and one of whose parenis is, or was at death,

a Commonwealth citizen, but who has not himself resided
within the Commonwealth for 5 oul of the last 8 years.
But this is unlikely to cause problems. The implications
of the immigration proviso have been discussed above.
Irish citizens are not subject lo immigration control

so the proviso would not apply to {them.

13. We have consulbed the Home Office, the Forecign &
Commonwealth Office and the Northern -Ireland Office; sbout the
possibility'of objections to brigading Jrish citizens with
“other Commonwealth citizens" rather than British citizens under

6 gk




the revised rule. None of the uepartmenis foresees ¢ 61 o1

The Home Office has pointed out that Irish citizens are :iccusto
to being grouped with citizens of independent Commonwezlth count:
in such matiters as acquiring citizenship of the United Kingdom
and Colonies and that they will receive comparable treatment
under the new Act in relation to registration and naturalisation.
The Foreign and Commonwealth Office cousider that the Irish
Republic Government would be unlikely to protest and would have

no grounds on the basis of reciprocity for doing so.

14, The position regarding citizens of the Irish Republic has
its origin in 1948, when the Governmenti of Eire, as it then was
announced its intention of repealing the Eire Externél Relations
Act and of leaving the Commonwealth. The Bill which became *the
British Nationality Act 1948 was then going through Parlisment.
During the debate the then Prime Minister, Mr Attlee, announced
on 25 November 1948 that "the United Kingdom Government will not
regard the enactment of this legislation by Eire as placing

Eire in the category of foreign countries or Eire citizens in
the category of foreigners." This position was maintained '

in the Ireland Act 1949, after the Republic of Ireland had lefi
the Commonwealthe. On 2 May 194G the ‘then Financial Secretary
to the Treasury indicated, in answer to a Question in the

House of Commons, that the undertaking given by Mr Attlee on

25 November 1948 would be followed so far as concerned the
employment of citizens of Eire by the Crown or in Government
Departments.: Successive Governments have adhered to this under—
taking and the Civil Service nationality rules are framed so

as to give effect to it.

15, It is also proposed to remove the rervely used waiver

provision at A(iii) of the present rule. This further simpliflics
the rule. More importantly it removes a possible source of
pressure to dilute the rules. An additional considerstion is

the Commission's impending withdrawal from the delegsied recruit-
ment area. The application of the nationality rules 4o individual
cases will then become a matter for departments 2lone without ;
the traditional backstop of a Commission check. The more
clear-cut the rules can be made the tess opportunity there

will be forgdeliberate or inadvertent dilution.

/’




The following statement is based on the relevant provisions of
the Civil Service Commissioners® General Regulations. The
rcferences to British subjects apply equally, throughout the
statement, to Commonwealth citizens and to citizens of the
Irish Republic; as regards paragraph A only, they also apply to
British protected persons.

A To be eligible for appointment (other than to a situation
covzred by paragraph B, C, or D below) you must be a British
subject and in addition satisfy one of the following conditions:
(i)  Ifyou were a British subject at birth,
(2) at least one of your parents must be, or have been
at death, a British subject,

(b) you must have resided in a country or territory
within the Commonwealth, or in the lrish Republic, or
have been employed elsewhere in the service of the
Crown, or partly have so resided and partly been so
employed, for at least five years out of the last eight
years, preceding the date of your appointment.
(ii) If you were not a British subject at birth, you must
satisfy condition A(i)(b) above.
(iii) If not qualified under sub-paragraph  A(i) or sub-
paragraph A(ii) above, your must satisfy the Cormmissioners
that you are so closely connected with a country or territory
within the Commonwealth either by ancestry, upbringing or
residence, or by reason of national service, that an exception
may properly be made in your favour. g

B You will be eligible for appointment to a situation in the
Cabinet Office or Ministry of Defence (other than the
" Meteorological Office, to which paragraph A applies), only if
(i) at all times since your birth you have been a British
subject, and 5 =5 :

(ii) you were born in a country or territory which is (or then
was) within the Commonwealth or in the Irish Republic,
and

(iii) each of your parents was born in such a country or
territory or in the Irish Republic and has always been, or (if
dead) always was, a British subject.

(iv) If those conditions are not satisfied, you may
nevertheless be admitted to appointment, by special
permission of the Minister responsible for the department
concerned, if the conditions specified in paragraph A above are
satisfied.

s You will be eligible for appointment to a situation in the .

Diplomatic Service only if

(i) at all tines since your birth you have been a British
subject, and '

(i) each of your parents has always been, or (if dead) always
was, a Brifish subject, :

and e

(iii) the Secretary of State is satisfied that you are so closely
connected with the United Kingdom, taking into account such
considerations as ancestry, upbringing, and residence, that you
may properly be appointed, ) ¢

and : : :

(iv) you undertake to become 2 citizen of the United

R

e " ie S oy
Kingdom and Colonies as soon as possible after your
appointment if you are not already such a citizen. .

(v) If condition C(ii) is not satisfied, you may nevertheless
be admitted to appoiintment, by special permission of the
Secretary of State, if
(a) one of your parents has always been, or (if dead)
always was, a British subject (see below),
and
(b) your father, if not always a British subject, is or was
at death a British subject,
(c) for the purpose of C(v)(a) above, any period before
1 January 1949 during which your mother lost British
nationality as a result of marriage to an alien muy be
disregarded. X
(vi) The requirements in paragraph C may also be applied to
situations under the Seccretary of State for Foreign and
Commonwealth Affairs, other than situations in the
Diplomatic Service, if the Comrnjssioners, with the approval of
the Secretary of State, so prescribe.

D~ You will be eligible for appointment to a situation under
the Secretary of State for Foreign and Commonweal th Affairs,
other than a situation to which paragraph C applies, only if
condition C(i) and C(ii) above are satisfied. If those conditions
are not satisfied, you may nevertheless be admitted to appoint-
ment, by special permission of the Secretary of State, if the
conditions specified in paragraph A are satisfied,

NOTE: If you were born outside the United Kingdom you
should note that, in addition to the above requirements as to
nationality, there is also a residence requirement for certajp
posts, for security reasons. See Security on page 6.




sannex C
TARD "NORMALY NATIONALITY RULE
Re To e eligible for appointment (other than to a situation covered

by paragraphs B, C or D below) you must be:

8 a British citizen;

De a Comnonwealth citizea (other Ulhan & Dritish citizen),
or a British protected person, or a citizen of the Irish
Hepublic; in any case you must be free of conditions under
the United Kingdom immigration rules, and in addition

satisfy one of the following conditions:

le at least one of your parents must be, or have
been at aeath, a Commonwealth citizen, a British

protected person, or & citizen of the Irish Republic;

ii. you must have resided in a country or territory
within the Commonwealth, or in the Ilrish Republic, or
have been employed elsewhere in the service of tne
Crown, or partly have so resided and partly been so ‘
employed, for at least five years out of the last eignt
years preceding the date of your appointmeunt.

1 The term 'Commonwealth citizen' applies to any of
the following catvegories as defined in the british
Nationality Act 1981: British citizens, Iritish Lependent
Territories citizens, DBritish Overseas citizens, british
subjects under the Act, citizens of independent
Commonwealth countries.

2e If you satisfy all the requirements of 4Lb. zuove
except that you are not free of conditions under tne

United Kingdom immigration rules, you will be eligible
only for an unestablished appointment unless and until

those conditions are removed.
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You will be eligible for appointment to a situation in the

Cabinet Office or WMinistry of Defence (other than the

lieteorological Office, to which paragraph A applies) only if:

at all times since your birth you have been a
Commonwealth citizen or a citizen of the Irish Republic;

and

you were born in a couantry or territory which is (or then

was) within the Commonwealth or in the Irish Republic; and

each of your parents was born in such a country or
territory or in the Irish Republic and has always been,
or (if dead) always was, a Commonwealth citizen or a

citizen of the Irish Republic;

if these conditions are not satisfied, you may exceptionally
be admitted to appointment by special permission oi the
Minister responsioble for the department concerneu,

provided that the conditions specified in paragraph A

above are satisfied.

1, The term 'Commonwealth citizen' applies to any of
the following categories as defined in the british
Nationality Act 1981: British citizens, Uritish Dependent
Territories citizens, British Overseas citizens, liitish
subjects under the Act, citizens of independent

Commonwealth countries.

2e If you satisfy all the requirements of paragreph B
but you are not free of conditions under the United
Kingdom immigration rules, you will be eligiblie only for
an unestablished appointment unless and until these

conditions are removed.

/NB. The notes applying to rules A and B will be brought

togethér in the final version./




Anmiex B

DRAFT 'SPECIAL' -RULES FOR DIPLOMATIC SERVICE AND OTHER
APPOINTMENTS UNDER THE SECRETARY OF STATE FOR- FOREIGN AND
COlvquHn’LALTH A AII S

Ce You will be eligible for appointment in HM Diplomatic
Service only if:

Qe you are a British citizeny and

be. each of your parents has always been; or (if dead)

always was, a Commonwealth citizen; and

Ce the Secretary of State is satisfied that you are
so closely commected with the United Kingdom, taking
into account such considerations as ancest{ry, up~-
bringing and residence, that you may properly be
appointed.

d. If condition b. is not satisfied, you may nevers
theless be admitted to appointment, by specisl
‘permission of the Secretvary of State, if ope of your
parents has always been, or (if '‘dead) always was, g
Commonwealth citizen.

For certain appointments under the Secretary of State for
.

Foreign and Commonwealth Affairs, other than appointments
in the Diplomatic Service, the requirements in paragraph C
above may apply or particular requirements may be presecribed,




E.‘»’.PLOY.\’.’ENT RESTRICTIONS: STATEMENT IN GI LEAFLET

Intending candidates overseas who consider making application must note that, since 1 January
1973, entry into the United Kingdom has been controlled under the Immigration Act 1971.
This legislation applies both to Commonwealth citizens and to foreign nationals, and makes
everyone who is not patrial* subject to immigration control. Any Commonwealth citizen
subject to control who can establish that one of his grandparents was born in the United
Kingdom, the Channel Islands or the Isle of Man, or in Southern Ireland before 31 March 1928
and who is granted an entry certificate endorsed ‘UK grandparent’, will be given leave to enter
the United Kingdor for an indefinite period and will not be subject to zny employment
restrictions. Apart from this, all those subject to hmmigration control who are coming for
employment in a governiment department must hold a work permit issued by the Department of
Employment, which must be obtained before setting out for this country. Application for a
work permit will be made, when riecessary, by the prospective emiploying department when it is
ready to make the candidate a firm offer of appointment; the candidate is not required 1o apply
for the permit himself. There is no guarantee that a work permit will be issued for cvery
candidate on whose behalf an application is made.

Work permits cannot be issued to enable candidates 1o attend examinations or interviews for
Civil Service appointments; and the Home Office will not normally zuthorise the issuc of entry
certificates for this purpose. In exceptional cases, however, the Commission may be able 1o
arrange with the Home Office for candidates for certain professional and scicntific
appointments to be allowed to enter the United Kingdom as visitors in order 1o atiend
interviews; applications from candidates for such appointments will be considered on their
merits. Apart from this, Commonwealth citizens overseas are advised that no useful purpose:
would be served by entering for any of the Commissioners’ schiemes of recruitment unless they
are patrial or have satisfied themselves that they are otherwise eligible to enter the United
Kingdom for permanent residerice. ’

The holder of a work permit for employment in a government department will be admiticd {o
the United Kingdom for up to twelve months in the first place, subject to 2 condition requiring
-him to obtain the approval of the Department of Employment if he wishes to change his job.*AL”
the end of the first year, his stay may be extended if he is still in approved emiployment. After
four years, he can apply to be accepted for permancnt settlement; if his application is granted,
the time limit on his stay can be removed and he will then be free to take any employmient,

Commonwealth citizens who have already becn admitted 1o the United Kingdom may apply to
be considered for any Civil Service appointinent for which they are eligible, provided that their
stay in this country is not subject to a condition prohibiting them from tzkirg employment, If
they are subject to a condition requiring permission from the Department of Employment -
before taking or changing employment, that Department’s approval must be obtained before an
appointment is made. Approval will only be given if the work offered sztisfics the critcria for
the issue of a work permit to a Commonwecalth citizen overseas. If approval is given a work
permit will be issued.

SIS 7Y & e et S e —— et o et S et 5 0. 2 s

*The following are patrial under the Immigration Act 1971 , and thus free from immigration contio):

i All citizens of the United Kingdoni and Colonics who have that citizenship by birth, adaplion,
vegistration, or naturalization in this country, or who have a parent or grandpaent who war hotn heie or
acquired citizenship by adoption, registration, or naturalisation here,

. ii.  Citizens of the United Kingdom and Colonies who have com= from oversezs, hava heen acoepted for
permanent residence, and have resided here for five ycars,

ili. Commonwealth citizens who have a parent born in the Ur.ilcc‘ Kingdom,
Anyone who is in any doubt about his status urider the Act should make enguiries of the British Eiibasey,
Consulate or High Commission overseas or of the Home Office, miigration and Naticnality Department, Lunar
House, Wellesley Road, Croydon, CR9 2BY. : :

July 1921




10 DOWNING STREET

From the Private Secretary 13 February 1981

Laying Off Without Pay

The Prime Minister was grateful for the
Lord President's minute of 9 February, and has
noted the work that has been done on a
contingency basis to prepare two draft Bills.

I am sending a copy of this letter to
Richard Dykes (Department of Employment) and
David Wright (Cabinet Office).

Jim Buckley, Esq.,
Lord President's Office.




PRIME MINISTER

LAYTING OFF WITHOUT PAY

In my minute of 2 Dgéémber I reported that instructions had
been given for the preparation of draft Bills to permit the
laying off without pay of employees wha.were without work
because of the industrial action of others. I said that
knowledge of the Bills would be tightly restricted.

Draft Bills have been drawn up by Parliamentary Counsel in
consultation with officials in the Department of Employment,
the legal Departments, and my Department. One Bill covers
all employees; the other is confined to the civil and public
services. In my view it would be unwise to widen knowledge
of the Bills at this stage by sending copies of them to other
Departments. Jim Prior agrees. Given priority, it should be
possible to consult other Departments, and to prepare final
versions, wifhin a week of taking a decision to lay either
Bill before Parliament.

The draft Bills include wide powers of lay-—off but Jim Prior
and I agree that this is inevitable. We also agree that we
shall have to do without provision for pension protection in
the Bills. My minute of 2 December warned that it would be
very difficult to achieve this for the generality of employees;
the study by officials has confimed that this is so. (If we
wanted to, however, we could amend the relevant civil/public
servic§ schemes without a specific provision in either of these
Bills.

In view of the severe damage which would result from a leak,
I have instructed that no further work should be done on the
drafts until a decision has been taken to introduce legislation.

I am copying this only to the Secretary of State for Employment
and Sir Robert Armstrong.

SOAMES
9 February 1981
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10 DOWNING STREET S(S), HMT

From the Private Secretary 4 December 1980

LAYING OFF WITHOUT PAY

The Prime Minister has read the Lord
President's minute of 2 December on the above
subject, and is content with the conclusions
reached by E(CS) Committee.

I am sending copies of this letter
to Private Secretaries to Members of E(CS)
and to Robin Birch (Chancellor of the Duchy-
of Lancaster's Office) and David Wright
(Cabinet Office).

Jim Buckley, Esq.,
Lord President's Office.
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PRIME MINISTER \/lM r,{ n

LAYING OFF WITHOUT PAY .7'1»

At its meeting on 2 Octogsg/LE(80)35th Meeting, item 1)
E Committee invited E(CS ub-Committee to pursue the
question of drawing up on a contingency basis two Bills to
permit the laying off without pay of employees who were
without work because of the industrial action of others.
This minute reports progress.

E(CS) have now met to consider the matter on the basis of

a report prepared for us by officials. We have agreed on

the contents of the two Bills, one covering both the public
and private sector, and the other confined to the Civil and
Public Services. The latter Bill will consciously exclude

the nationalised industries because, if we want to cover

them we will need, we think, to go for the universal Bill.

The Public Services Bill would be drafted in such a way that
the precise coverage could be decided at the time and in the
light of the threat we face. The Sub-Committee were very
conscious that either Bill would be represented as, and indeed
would represent, a massive invasion of private rights including
common law rights. So we decided to seek a flexible draft to
preserve the possibility of limiting the opposition we would
face should the Bill ever have to be introduced.

Among other points of detail we agreed that we could not

confine the provisions to staff who had a direct interest in

the outcome of the industrial action concerned because that
would make it too easy to defeat the object of the Bill. We
also thought it particularly important that the pension
entitlement of staff laid off should not be permanently affected,
and we have instructed officials to do everything possible to
devise a Bill which would protect pension entitlements. This
may not be easy, because of the wide variety of pension schemes,
particularly in the private sector, but the attempt must be made.
Otherwise we will be accused of imposing a life-long penalty on
the 'innocent'.

In addition the CPRS have prepared, and E(CS) have endorsed,
a check-list of the sort of questions to which we would need
urgent answers at the time when we were considering whether

or not to introduce the legislation.




We hope that drafts for the Bills could be available by
about Christmas and I have asked the Chancellor of the Duchy
to see that the necessary priority is given. We have also
instructed that knowledge of the existence of the Bills
should be tightly restricted to those with a need to know
because any leak would be gravely damaging. As you may know
there is a reference in Peter Hennessy's article in Friday's
Times to E(CS) and to the "slaughter of the innocents option".
Fortunately, this article (like another of a few days before)
is ill-informed and betrays no inside knowledge of our
contingency planning. It appears to be no more than an
intelligent extension of his similar article earlier this
year (30 January). But it does reinforce the need to

restrict very severely any knowledge of the draft Bills.
[ — o o TR

I am copying this only to members of E(CS), to the Chancellor
of the Duchy of Lancaster and to Sir Robert Armstrong.

SOAMES

2 December 1980







CONFIDENTIAL

Ref, A03119

PRIME MINISTER

Civil Service Contracts of Employment

(E(80) 83 and 84)

BACKGROUND

Ministers have been concerned for some time that the absence of powers
to lay off Civil Service white~-collar staff without pay in a trade dispute can
impose heavy costs on Government while the union's commitment is confined to

supporting the few key staff whose withdrawal brings operations to an end. The

Ministerial Sub-Committee on Industrial Relations in the Civil Service (E(CS))
looked into this matter earlier in the year, and concluded that a legislative
solution would not run; and that only the option of importing a specific provision
into the contracts of employment of new recruits offered a convenient - though
necessarily slow - way of making progress.

2. The Lord President of the Council minuted you in the above sense on

27th June, and you asked that some further work should be done to define the

shape of possible legislation - including legislation extending to the private

sector - and that the results should be brought to E. As a basis for discussion
———————
the Committee will have before it two memoranda by the Lord President of the

Council: E(80) 83 - covering a report by officials on the general scope for
altering civil servants' contracts of employment so as to widen management's
range of response to industrial action (this is essentially the same paper that the
Lord President sent to you in June); and E(80) 84 dealing specifically with the
question of legislation, It will also have a minute dated 5th August from the

Attorney General pouring legal cold water on the concept of changing contracts by

statute. These papers were on the agenda for the meeting on 7th August but
——————
there was not time to take them,

. F Although the issues - and the papers - are complex, it should be possible

to narrow the discussion down to a few basic questions of principle, leading,

where appropriate, to further work. The four questions are:-

b
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(a) Is the Government prepared to legislate to abrogate the present protection

of white-collar staffs against laying off without pay in both the public and

private sectors, given that this protection arises from freely-negotiated
contracts of service? Both the Lord President and the Attorney
General are against this course which would represent a very
substantial interference by Government in private contracts.

(b) Can legislation be contemplated for the Civil Service alone? The same

arguments of principle apply though there is apparently a precedent in
Australia. However, the CSD's information is that the Australian
Government has never sought to invoke their legal right to lay off
"innocent" staff without pay, and are believed to be very reluctant to
even contemplate doing so. Although the papers do not touch on the
point, it is also possible that legislation confined to the Civil Service
could be judged by the House authorities to be "hybrid' with all the
[——

legislative complications this entails.

(c) 1Is there some other action which can be taken short of legislation?

Discussion so far has suggested that the most profitable route might be

to alter the terms of employment of new entrants. The Lord President,

in paragraph 9 of E(80) 84, says that he has a wide review of the terms

of employment offered to new recruits in hand which will take some time

to co;-n-plete. A decision here could sensibly be deferred until the

results of this review are available.

(d) Is there a different route available, e.g. through "no-strike agreements''?
This possibility is not touched on in the papers but a no-strike agreement .
which could be made to stick would remove the problem. Any such
agreement would be likely to be negotiable only if the Government, for
its part, could offer concessions, e.g. on pay determination, which
would provide a package attractive to the Civil Service unions. The
Chancellor of the Exchequer already has in hand a review of the options
for determining Civil Service pay, which is due to come to E on

16th October. If any colleagues show interest in the possibility of

e, 5
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grafting a no-strike agreement on to any new pay system - perhaps with
implementation of the system conditional on performance in avoiding
industrial disputes - this might be pursued further at the meeting on
16th October as part of the consideration of the Chancellor's proposals
on pay.

HANDLING

4. You will wish the Lord President to introduce his two papers and then

————_
hear comments from colleagues, starting with the Attorney General and the

Secretary of State for Employment. You might then seek to concentrate

discussion on the questions outlined above.
CONCLUSIONS
5. Four conclusions are possible:-

(i) Whether there should be legislation to provide for the laying off without

pay of white-collar eniployees across the public and private sectors.

———

If so, the Secretary of State for Employment, in consultation with the

Lord President of the Council, should be invited to bring specific
proposals to colleagues.

If the answer to (i) is no, whether there should be similar legislation
confined to the Civil Service (and perhaps to other parts of the public
services). If so, the Lord President of the Council, in consultation
with the Secretary of State for Employment, should be invited to bring
proposals forward.

If the answer to (i) and (ii) is no, inviting the Lord President to bring
forward proposals for action in the Civil Service short of legislation
when his present review is completed.

[_-1305 sibli/ agreeing to consider further on 16th October, and in the light
of advice from the Chancellor of the Exchequer, in consultation with
the Lord President, the possibility of including ''no-strike' agreements

in any new arrangements to be negotiated for handling Civil Service pay.

(Robert Armstrong)
1st October, 1980

iy, A
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Civil, vants' Contracts of Employment

I had hoped to attend E Committee for the discussion of
this subject, but the meeting has been fixed for Thursday
morning, when I must be present in the House of Lords to join
in the tributes to Lord Dilhorne. I therefore cannot attend
the meeting, but it may be useful if I briefly record my view
of the matter, on the basis of the Lord President's two
papers (E(80)83 and 84).

The issue seems to me political rather than legal. There

is quite a good argument on one level for legislating. ‘5

think that circumstances might well arise, short of a general
national emergency, in which selective industrial action by
civil servants made it desirable, and reasonable in the eyes of
the public, to lay off some civil servants without pay. I
would not myself regard it as fundamentally inadmissible to

legislate so as to alter the terms of service of civil servants

In the way proposed. It is artificial to regard their
relationship with the State which employs them as if it were

a matter of private contract, and I do not accept that they
necessarily have a right to be treated in every way like
employees in the private sector. The proposed power to lay off
might be useful in the public interest, and I do not see that

it would be unreasonable in principle to take it, as against
civil servants.

In practice, however, I doubt whether the game would be
worth the candle. I recognise that such legislation might

The Right Honourable
The Prime Minister
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t quite attractive to some of our supporters. Nevertheless, it
seems doubtful whether the benefit to be gained, in terms of
increased leverage in disputes, would be worth the price, in terms
of Parliamentary and union opposition and bad feeling. It is
true that if we face a winter of discontent in the Civil Service,
such powers might be all the more useful; on the other hand, the
process of taking them might aggravate discontent by uniting
moderates with militants in common opposition to the legislation.
On balance, I do not think that the case is made out for going
ahead with this project in present circumstances.

I would like to make it clear that in any event I would be
opposed to attempting to extend such powers to the private sector,
which I think would be a serious mistake.

I am sending copies of this letter to the other members of E
Committee, to the Attorney-General and the Lord Advocate, and to

Sir Robert Armstrong.

>







/ “ PRIME MINISTER

CIVIL SERVICE CONTRACTS OF EMPLOYMENT

29 September 1980
Policy Unit

i

This important question comes before E on Thursday.

Here are our

e B AN

comments on an issue which lies at

power; and therefore of :the public

the heart of public service union

service pay problem; and therefore

of public expenditure; and so,

eventually,

of any PSBR overshoot and

any knock-on effects in the private sector.

Christopher Soames admits that the
powerful weapon and that there are

being able to lay off those unable

selective strike is a new and very
strong practical arguments for

to work due to disruption.

We agree with him that if a change

white collar workers, not just the

it shounld: be Tor all

R e aund

is made,

Civil Service.

Of course, it woul{

be controversial:

that is not an argument against it.

Of course many

employers may not yet see the need

for it: the phenomenon is new.

A legislative change would not, as

general approach of avoiding the intervention of the law.

contrary,

he suggests, be contrary to our
On the

e e

it is the law which at present stands between cause and

effect. If some people are unable
————

their colleagues,

to work as a result of action by

it is economic nonsense to continue to pay them

regardless.

~

This does not happen when blue collar workers go on

——————————

strike. Why should the law confer
collar workers - at the expense of
enterprise (in the private sector)

sector)?

Can the Government afford to take no action in this area?

DR ——————— +
this special privilege on white
the future health of their
or the taxpayer (in the public

If we

seriously trying to curb excessive

ruption, we had better ensure that

pay increases and reduce dis-

the rules give us a chance of

What is at stake is fﬁe

the reduction:of inflation.

doing so.

Inevitably,

onliysacts toratfect "all Eiture contracts:

too long to become effective.

this subject raises strong emotions.

To a large extent,

control of public expenditure

Ideally, we would
However, this would take

the moral objection

to acting soon in a way which affects existing contracts can be




overcome by giving a reasonable period of advance notice of our
| W mmista

intentions. We suggest that, because public opinion has not yet

focussed on this issue, the first step should be to air publicly‘

the need for such a change - and the inequity of present arrangements

viz a viz the blue collar workers. Afzér this has been debated in

———

the media, the Government should give a period of warning of at least
one year before acting. Thereafter, we favour a change in the law.
I1f private sector employers do not find it necessary to use the

legislation, it will have succeeded.

In discussing issues of this kind, it is important to make sure, firs
of all, that colleagues realise that we are in the middle of an

economic emergency, and will be for 2-3 years to come. Timid and

conventional "peacetime'" responses will be too little and too late.

The most important aim, therefore, . is to prevent E taking quick]

"easy way out" (ie do nothing) decisions, so that bit by bit, the
oA

S

pass is sold.

It may be that, as with the Green Paper on trade union immunities,
we will need a fuller briefing to ensure colleagues grasp the

crucial connections between specific measures like these and the

larger task of getting the economy back onto an even keel without

extinguishing the private sector in the process.
i

I am sending a copy of this minute to Geoffrey Howe.

JOHN HOSKYNS




CONEFIDENTIAL

Ref. A02835

PRIME MINISTER

Civil Service Contracts of Employment

(E(80) 83 and 84)

BACKGROUND

Ministers have been concerned for some time that the absence of powers

to lay off Civil Service white-collar staff without pay in a trade dispute can

impose heavy costs on Government while the union's commitment is confined to
supporting the few key staff whose withdrawal brings operations to an end. The
Ministerial Sub-Committee on Industrial Relations in the Civil Service (E(CS))
looked into this matter earlier in the year, and concluded that a legislative

solution would not run; and that only the option of importing a specific provision

into the contracts of employment of new recruits offered a convenient - though
N ——
necessarily slow - way of making progress.

—— —

2, The Lord President of the Council minuted you in the above sense on
27th June, and you asked that some further work should be done to define the

shape of possible legislation - including legislation extending to the private

sector - and that the results should be brought to E, As a basis for discussion

——(
the Committee will have before it two memoranda by the Lord President of the

Council: E(80) 83 - covering a report by officials on the general scope for

altering civil servants' contracts of employment so as to widen management's

—

range of response to industrial action (this is essentially the same paper that the

-

Lord President sent to you in June); and E(80) 84 dealing specifically with the
question of legislation, It w;also have a minute dated 5th August from the
Attorney General pouring legal cold water on the concept of changing contracts by
statute.

< Although the issues = and the papers - are complex, it should be possible
to narrow the discussion down to a few basic questions of principle, leading,

T —
where appropriate, to further work., The four questions are:-
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(2) Is the Government prepared to legislate to abrogate the present protection

of white-collar staffs against laying off without pay in both the pumm

private sectors, given that this protection arises from freely~-negotiated
contracts of service? Both the Lord President and the Attorney
General are against this course which would represent a very
substantial interference by Government in private contracts.

(b) Can legislation be contemplated for the Civil Service alone? The same
arguments of principle apply though there is apparently a precedent in
Australia. However, the CSD's information is that the Australian

Government has never sought to invoke their legal right to lay off

—

"innocent' staff without pay, and are believed to be very reluctant to

é\\/en contemplate doing so. Although the papers do not touch on the
point, it is also possible that legislation confined to the Civil Service
could be judged by the House authorities to be "hybrid'" with all the
legislative complications this entails.

(c) Is there some other action which can be taken short of legislation?

Discussion so far has suggested that the most profitable route might be

to alter the terms of employment of new entrants. The Lord President,

in paragraph 9 of E(80) 84, says that he has a wide review of the terms

of employment offered to new recruits in hand which will take some time

to complete. A decision here could sensibly be deferred until the
—

results of thiswreview are available.

(d) 1Is there a different route available, e.g. through "no-strike agreements''?
This possibility is not touched on in the papers but a no-strike agreement
which could be made to stick would remove the problem. Any such
agreement would be likely to be negotiable only if the Government, for
its part, could offer concessions, e.g. on pay determination, which
would provide a package attractive to the Civil Service unions, The
Chancellor of the Exchequer already has in hand a review of the options
for determining Civil Service pay, which is due to come to E in

——————
September. If any colleagues show interest in the possibility of

CONFIDENTIAL
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grafting a no-strike agreement on to any new pay system - perhaps with

implementation of the system conditional on performance in avoiding

industrial disputes - this might be included in the Chancellor's review.
HANDLING

4. You will wish the Lord President to introduce his two papers and then

hear comments from colleagues, starting with the Solicitor General (in the

absence of the Attorney General) and the Secretary of State for Employment.

You might then seek to concentrate discussion on the questions outlined above.
CONCLUSIONS
S Four conclusions are possible:-

(i) Whether there should be legislation to provide for the laying off without

pay of white-collar employees across the public and private sectors.
Ef_;o‘, the Secretary of State for Employment, in consultation with the
Lord President of the Council, should be invited to bring specific
proposals to colleagues after the Recess.

(ii) If the answer to (i) is no, whether there should be similar legislation
confined to the Civil Service (and perhaps to other parts of the public

S

services). If so, the Lord President of the Council, in consultation

with the Secretary of State for Employment, should be invited to bring
proposals forward after the Recess.

(iii) If the answer to (i) and (ii) is no, inviting the Lord President to bring
forward proposals for action in the Civil Service short of legislation when
his present review is completed.

(iv) LI’ossiblx7 inviting the Chancellor of the Exchequer, in consultation with
the Lord President, to report to the Committee in September on the

possibility of including 'no-strike'' agreements in any new arrangements

to be negotiated for handling Civil Service pay.

ROBERT ARMSTRONG

6th August, 1980
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ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn 3201
5 August 1980

PRIME MINISTER

LEGISLATION ON CONTRACTS OF EMPLOYMENT

I have seen Christopher Soames' Note E(80}(§Z} covering a paper
by officials on the shape of legislation to enable white collar
workers to be laid off without pay when there is no work for them
to do as a result of industrial action by others.

As I cannot be at "E" Committee on 7 August the Solicitor General
will attend in my place but I have the following general comments.

In my capacity as a Law Officer I share the Christopher Soames'
view that we ought not to go down the road suggested. Iy case
rests on the following propositions.

(1) The contract for the services of a white collar worker
has long been regarded as a contract for skill and
experience in which these resources are put at the sole
disposal of the employer (and particularly so in the
civil service where there are formal restrictions on
taking on other work). This has some legal significance
in that the common law has never imported in to such
contracts any term that the employee may be laid off
without pay when he has no useful work to do, nor do
written contracts for white collar workers normally
include such a term. Instead, the employee is generally
required to put in such hours as may be needed to perform
his duties (which, in the case of senior civil servants,
can be greatly in excess of the "conditioned hours", a
fact which is often recognised in their letters of
appointment).

There are, of course, in industry, and in particular in
the car industry, agreements which contain "no work, no
pay" provision but these are usually based on hourly
contracts and are quite different from the usual
conditions of employment in the civil service.

To upset this principle by legislation would be a very
serious step and would call in question the whole basis
on which the agreement for services is traditionally
formulated in both the public and the private sector. In
this sense there is no case for distinguishing between
civil servants and other white collar workers.

In any event the use of new legislative powers would
interfere with "privity of contract" between employer

/and employee.
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and employee. This is not merely a legal concept but
a practical safeguard by which all parties to the
bargain have the guarantee that it cannot be changed
except with their agreement. I do not think the
circumstances we face justify removing any part of
that safeguard by legislation.

As a general principle it cannot be right to legislate
to enable staff to be deprived of their legal right

to pay in circumstances where no breach of contract
has occurred and their conduct may be blameless in
every other respect.

Furthermore, I doubt whether the procedures to be applied under
the legislation before lay off could take place - which would be
Jjusticiable in the courts - are of a kind which would necessarily
help to produce a quick solution to industrial disputes. They
might well have the opposite effect.

I can see some merit in the gradual introduction of change in the

terms for new entrants, and in particular to allow for employees
to do the work of lower grades in suitably defined circumstances,
but the proposals canvassed in E(80)(84) are of an entirely
different kind and I am strongly in favour of their rejection.

This is copied to all members of "E" Committee, the Lord Advocate
and Sir Robert Armstrong.
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10 DOWNING STREET

From the Private Secretary 14 July 1980

Civil Servants' Contracts of Employment

The Prime Minister has now had an opportunity to consider
the Lord President's minute of 27 June. She has also seen the
minutes of 7 July from the Secrétary of State for Defence, of
8 July from the Financial Secretary and 9 July from the Secretary
of State for Social Services.

The Prime Minister agrees with Mr. Pym that Ministers should
reconsider the possibility of legislation in order to make it :
possible to change the contracts of white collar civil servants
already in post. She would like this issue to be taken in
E Committee; but before it is, she would be grateful if some
further work could be done to define the shape of legislation
that would be required; and in order to stave off criticism
that, if the legislation option were to be pursued, the Government
would be discriminating against civil servants, she would like the
possibility of legislation which would cover white collar workers
in the private sector to be considered as well.

I am sending copies of this letter to Private Secretaries
to members of E(CS) and David Wright (Cabinet Office).

T, P. LANKESTER

Jim Buckley, Esq.,
Lord President's Office.
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CONFIDENTIAL

e ada
bve BB hepefidtsy
bfon lon Recess. e pot
N Y S

PRIME MINISTER S G iy S S S

CIVIL SERVANTS' CONTRACTS OF EMPLOYMENT 4 —

SR

49

I have now seen Francis Pym's minute to you of 7 July.

I have a good deal of sympathy with what he says, particularly
in the light of the problems he is facing at ROF Bishopton.

When E(CS) discussed the possibility of legislation, we concluded
that this could only be contemplated if there were clear public
demand for it. f;;; was not the case then, nor is it now.
Hé;EVE;T—It may be that the demand would emerge if the legislation

were introduced. Accordingly, I would favour Francis' suggestion

that officials consider the shape of legislation that would needed:
this would enable us to take a view on whether it would be workable,
and what the public reaction to it might be. But I would not wish

this to hold up progress on the more immediate option of introducing

a revised contract for new entrants.

I am sending copies of this minute to members of E(CS), and to

L

7

Sir Robert Armstrong.

NIGEL LAWSON
14 July 1980







PRIME MINISTER Mr.

CeCh Hoskyns

CIVIL SERVANTS' CONTRACTS OF EMPLOYMENT

Lord Soames' minute at Flag A concerns the question of

whether we should try to change civil servants' contracts of

employment so that, in the case of white collar staff, they can
be laid off without pay when there is no work because of indus-
tfial-action. He concludes that, for legal and practical
reasons, it would be inadvisable to try to "engineer'" changes
in existing contracts; but he seems prepared to pursue the

idea of introducing a revised contract for new entrants.

This latter course would take quite a time to have much
effect, although not quite as much as one might assume since

there is a high turn-over at clerical levels and that is where

e

disputes arise most often. Mr. Pym (at Flag B) therefore

P

suggests that Ministers should consider legislation to make

changing the contracts for all civil servants possible. He
suggests. that "officials should be invited to consider the
shape of legislation that would be necessary'. The CSD say

that such legislation would be exceptionally controversial

since the Government would be accused of discriminating against
civil servants; for white collar employees in the private
sector and in other parts of the public sector cannot at present

be laid off when there is no work for them.

Mr. Lawson (at Flag C) and Mr. Jenkin (at Flag D) suggest

that we should move urgently to changing the contracts of new

entrants to the Civil Service; heydoes not argue for the

legislation option.

The legislation option was ruled out at an earlier stage

by E(CS). But in view of Mr. Pym's intervention, would you
\"’ l;zg_?his whole issue to be taken in E, on the basis of the

Lord President's report and some further work on what would

be required in terms of new legislation if the legislation option

were to.be pursued? ; .
PS:- The Policy Unit suggest that we should consider legislation for
white collar workers in the private sector as well. This would avoid

the charge of discrimination; and while the CBI ha not asked for p 52 et
it wouldgnot hurt them to have it. Shall I ask fé?ifhls to be

10 July 1980 covered too? -'t 0. M
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PRIME MINISTER
CIVIL SERVANTS' CONTRACT OF EMPLOYMENT

I have a good deal of sympathy with the points made by Nigel Lawson
in his minute of yesterday's date commenting on Christopher Soames'
minute of 27 June. The existing range of options has proved
effective in dealing with industrial action, for example, in local
offices, but our difficulties at Newcastle last year demonstrated

our vulnerability to selective action in large computer installations.
Since then contingency plans for dealing with similar action in
future have been improved but we remain vulnerable while we are
without any effective management response to selective action, which
results in large numbers of staff without work.

We have to accept, as the official paper says, that common law and
recent employment legislation determine management's freedom of
action, but a start can be made by changing the contracts of
employment for new entrants, and I hope that we will agree to the
proposal by officials that we should examine this possibility.

I am copying this to Christopher Soames, members of E(CS) and to
Sir Robert Armstrong.

o

9 July 1980
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PRIME MINISTER

Christopher Soames sent me a copy of his minute to’you of 27 June.

I strongly agree with the recommendation in the report by officials
attached to the minute that the question of introducing a revised

contract for new entrants should examined. Indeed, I think this should

be treated as a matter of some urgency. We are all aware that the
W

selective strike is being used increasingly by trade unions as a
means of exerting maximum pressure at minimum cost. This is as

true in the Civil Service as elsewhere, given our vulnerability

in some areas to selective action by computer staff. So far, with
existing weapons and a tough stance, we have managed to cope pretty
adquately with the problems that have arisen. But that is no reason

for not wanting to reinforce our armoury.

Changing the contracts of employment for new entrants will take some
time to have effect - though less so for the clerical grades,

which are the main problem, because staff turnover there is relatively
high. If we are to take this step - and my initial reaction is that

we should - we ought to make up our minds quickly.

I am sending copies of this minute to Christopher Soames, and to the

recipients of his minute of 27 June.

NIGEL LAWSON
8 July 1980
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PRIME MINISTER

CIVIL SERVANTS' CONTRACTS OF EMPLOYMENT

I have read with interest the Lord President's minute
to you of 27th” June and the report by officials which serves
to highlight the very limited range of management options open
to us in dealing with industrial action in the Civil Service.

2 I do not think that we can leave matters as they are.
The private sector has rarely had to deal with this sort of
action by non-industrial staff, As events at ROF Bishopton
have recently demonstrated, TRD may be of only limited value
and we must clearly increase the options at our disposal.

———,

3, I agree that further examination of introducing a revised
contract for new entrants would be worthwhile. But I would
like to see us go well beyond this. At an earlier stage the
consensus was against legislation but I suggest that we should
think again so as to be ready to deal with the sort of dispute
that poses a real threat to defence or to other vital areas

of government activity. I would propose that officials should
be invited to consider the shape of legislation that would be

necessary to give us power in appropriate circumstances to lay=-off
non-industrial civil servants without pay.

4, I am sending copies of this minute to the Lord President;

the Secretaries of State for Employment, for Scotland, and for
Social Services; the Financial Secretary; and the Secretary of the
Cabinet.

-

Ministry of Defence
7th July 1980
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PRIME MINISTER

CIVIL SERVANTS' CONTRACTS OF EMPLOYMENT

I attach a report by officials on the scope for altering
civil servants' contracts of employment so as to widen
management's range of response to industrial action. This
question is of particular interest in regard to lay-off
without pay when work dries up because of the industrial
action of other civil servants - an issue which has some
topical relevance to the state of affairs at ROF Bishopton.

2. In the case of industrial civil servants, such lay-off

is explicitly provided for. It can be done immediately if

the lack of work is caused by the action of other industrials;
after 28 days, if it is because of the action of non-
industrials. Non-industrial staff, on the other hand, cannot
be laid off under existing conditions. In this, they are on
a par with white-—collar workers in the private sector.

3% Unilateral variation of the contracts of non-industrials
in order to change this position would call for Jlegislation.
As for attempting to proceed by agreement, the legal and
management arguments against seeking to engineer changes in
existing contracts (eg at the stage of promotion or of a
general salary increase) seem to me decisive. The arguments
against changing the terms to be offered to new entrants are
much less decisive, but the impact of any changes would take
a considerable time to permeate the grades concerned.

e I conclude that we shall have to live with the existing
range of management options in dealing with industrial action
in the Civil Service, just as the private sector has to. There
is room for other opinions, however, and I sould be grateful

to know whether you think the question ought to be discussed
further, whether in E Committee or in E(CS).

By I am sending copies of this minute and the report to
members of E(CS) and to Sir Robert Armstrong.

CONFIDENTIAL




RESTRICTIONS ON MANAGEMENT'S FREEDOM TO RESPOND TO
INDUSTRIAL ACTION: EFFECT OF CIVIL SERVANTS' TERMS AND
CONDITIONS OF SERVICE

(Report by the Official Committee (0OCS))

INTRODUCTION

i E(CS) has several times expressed concern that the restrictions
imposed by civil servants' contracts of employment appear to impose
unreasonable constraints on management's freedom of response to
industrial action.

2. The Committee first considered the problem posed by manage-
ment's inability to lay-off non-industrial staff without pay when
work could not be provided because of the industrial action of
other civil servants. The terms and conditions of service of
non-industrial civil servants protect them against such lay-off
(unlike industrial civil servants - see footnote @ - but in line
with practice in the private sector for white collar workers); and
the Law Officers advised that there are major legal obstacles to
imposing a unilateral change which would fundamentally alter the
nature of the employee's rights. On the basis of the Law Officers!
advice, E(CS) concluded (E(CS)(79)3rd meeting) that any general
unilateral variation of contracts was not possible without
legislation; they also decided that legislation to enable such a
change to be made should not be contemplated.

# Industrial civil servants, on the hand, can be laid off without
pay when there is no work because of the action of other
industrials. Under the Agreement on Guarantee Payments, however,

industrials can be paid for the first 28 days if there is no work
because of the action of non-industrials.
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'. E(CS) therefore in ted OCS to consider whether changes
in contracts with the air f minimising any restrictions might
for example, for new entrants, on
promotion, or at the time of a general salary increase. The aim
would be not only to secure a right to lay off without pay but
also to remove doubts about management's right to expect staff
to work overtime and to require staff to undertgke the work of a lower
grade.
ACTION

4. As background to the main discussion, E(CS) might care to be
reminded of recent industirial action and of the success or
otherwise of the management responses adopted.
e Department for National Savings (DNS);

DHSS Local Offices

Staff who refused to work normally at the end of last
year in protest about Civil Service manpower reductions
were put on TRD. The staff affected in both Departments
(600 in total) returned to work after a few days.

ii. TUC Day of Action

The 16,400 staff who took part lost pay (estimated
saving in salaries was £310,000).

iii. ROF Bishopton

43 Professional and Technology (P & T) supervisory grades
who have refused to operate a bonus scheme were placed
on TRD some weeks ago. (Some of them were put on TRD
after refusing to undertake the work of the lower grade
P & Ts). Over 1,200 industrials have been laid off
with pay as a result, in some cases for more than the
ays provided for in the Agreement on Guarantee Payments.

iv.e Customs and Excise

Staff at Felixstowe refused to work Sunday overtime.

The Staff Side were reminded that overtime is obligatory
and a refusal could be regarded as a disciplinary matter.
As a result, the staff complied with the management
direction. Staff at Portsmouth refused to report for an
early shift and maintained their refusal until told that
TRD was being contemplated.

5e The use of TRD in DNS and DHSS was encouraging and resulted

in an early return to normal working. Similarly, the "no pay for
no work" response to a one-day stoppage (TUC Day of Action) is

seen to be a firm management action (publicity beforehand about

the no pay rule may have prevented larger support for the stoppage).
The Customs and Excise approach to limited industrial action

(iv. above) appeared to be effective. The recent use of TRD (ROF
Bishopton) is not so far encouraging. The P & T staff affected
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are still on TRD h g1 nt finagncial implications
(because the industr aff are still beirig pa2id after 28 days),
and there is a 1 '

' p

6. It is difficult to draw general conclusions. In the case of
ROF Bishopton, provisions in the conditions of §ervice of the

P & T grades concerned that they would not take industrial action
and that they could be required to undertake the work of lower
grades might have been helpful, but it is unlikely that these
provisions would have prevented the industrial action. (E(CS)
considered the gquestion of no-strike agreements and came down
against them, partly because of significant practical difficulties
and partly because such agreements would only be achievable at an
unacceptably high price - E(CS)(79)2nd meeting, Item 2).

RESTRICTIONS ON MANAGEMENT FREEDOM - THE LEGAL POSITION

Ta Paragraphs 3 and 4 of Annex 'A' describe the legal relevance
of civil servants' terms and conditions of service to management
responses to industrial action.

8. The first sentence of paragraph 2 of Annex 'A' comments that
the relationship between the Crown and its employees is assumed to
be basically contractual (Law Officers' Joint Opinion of 2 October
1979). The important point is that, in common with most contracts
of employment, those for civil servants do not give management
freedom to do whatever it wants. Where it can be demonstrated that
a civil servant is in fundamental breach of his contract of
employment, it may be possible for management to dismiss staff

lawfully, or send them home without pay (Temporary Relief from

Duty (TRD)), or make deductions from their pay without sending

them home (reduced pay options). In that important respect,
management is not powerless (see paragraphs 4-6 above on recent
industrial action). In practice it is common law and recent
employment legislation which, taken together, determine management's
freedom of response.

SCOPE OF THE OCS STUDY

9. Although paragraphs 4 to 6 show that management has available
good responses to industrial action - despite legal restrictions

found in the generality of contracts of employment and not just in
those of civil servants - we have considered whether it might be
possible:to seek the agreed variation of existing individual contracts
or to introduce new contracts for Civil Service recruits, with the
aim of reducing the restrictions. To give one example by way of
illustration, would it be helpful for contracts to make it clear

that civil servants could be required, if necessary, to do the

work of lower grades?

10. We concluded that, realistically, changes of the sort
envisaged would be negotiable only at an unacceptably high price =
in return, say, for an allowance, or for an enhanced salary. We
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'turned our attention, therefore, to the possibilities open to
management to "engineer" reed chances i

for example, n an i
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in the case of future
ndividuals would have the
terms and conditions of

11. The position is rather
recruits to the Civil 10
choice of accepting the new

12. The legal background to empts by management to "engineer"
agreed changes is set out in paragraphs 9 to 16 of Annex 'A' and
paragraph 5 of Annex 'B'. Broadly speaking, it would be legally
possible (to a greater extent in Scotland than in England and wales)
to seek to achieve agreement, by such means, to changes in a

civil servant's terms and conditions of service.

13. Throughout the paper, references to agreed changes in contracts
are references to changes which have or may acquire legal validity.
Some of the methods which are discussed for "engineering" such
changes may nevertheless be open to criticism. On this point,

the views of the Attorney General are highly relevant. The
Attorney General, when consulted during our study, expressed concern
about the propriety of management adopting either of the options

set out in paragraphs 14 and 15 of Annex A. These options relate

to the introduction of new terms in favour of management at the
stage of promotion or a general salary increase. The Attorney
General's view is that the use of either would not escape justi-
fiable criticism merely on the grounds that the change was or might
become valid in law; it might still fairly be regarded as an

unfair and unreasonable burden on individual civil servants in the
sense that they had no real choice but to accept it in return for
benefits which ought to have been theirs in any event.

14. The Lord Advocate, who was also consulted during our study,
took the view that whether Civil Service management should proceed
as suggested in paragraph 5 of Annex B is a matter for political
decision. Nevertheless, he recognised the Attorney General's
reasons for the advice set out in paragraph 13 abeve.

SEEKING TO "ENGINEER" AGREED CHANGES - MANAGEMENT
AND PRACTICAL CONSIDERATIONS

15. There are management arguments both for and against bringing
pressure to bear on staff to accept changes to their detriment.

16. In the case of existin contracts, the adoption of a policy
to change contracts by such means might demonstrate that the
Government, as an employer, intended to take a firmer stand in
relation to industrial action by its employees. 1In addition, it
would enable management to use the procedure for changing terms
and conditions of service to make explicit some conditions of
service which, in the view of management, are currently implicit.




"or example, it is arguable that confirmation that staff would,
on occasion, be required to undertake the work of the grade below

is closely linked to the issue of promotion and that it could

P
reasonably be insisted upon as a condition of promotion. A step

11t
to make such a condition explicit would leave the unions in no
doubt about management's determination to use this power if it

thought it appropriate. P

17. On the other hand, there would be a good many practical
difficulties to be overcome by management. Changes might take a
long time to work through the system although this would depend

on the stage at which they were introduced. If change was intro-
duced at the point of promotion it would create two classes of
staff in the higher grade because only some would be governed by
the new obligations. Such discriminatory action might disturbdb
working relationships in the office concerned for a long time.
Apart from the practical disadvantages, a decision to adopt a policy
of changing contracts by requiring staff to agree to changes in
return for receiving promotion or a general salary increase, would
considerably worsen industrial relations and not only on a short-
term basis.

18. In the case of contracts for new entrants (either long

term or period appointees) the management disadvantages though
similar to those in paragraphs ‘16 and 17 are a good deal less acute.
The distinction between new entrants and existing staff with
preserved rights would be less open to attack than differences
opened up between present staff. Some recruits might be deterred
by the contract terms but it seems likely that these would in any
case be a minority and particularly so in a time of high unemployment.
The new contracts would take a long time to work through the whole
system although the impact would be felt more quickly in the case
of the main recruitment grades (the clerical grades, for example).

19. There must in any case be considerable doubt whether at the
end of the day these changes would greatly strengthen management's
position in dealing with industrial action. Management already has
powers; the use of TRD, as shown in paragraph 5, has so far in
most cases proved effective and there is also power (not so far
used in the Civil Service but used in the National Health Service
and available to us - E(CS)(80)3) to reduce pay if duties are not
fully performed. It is true that power to lay staff off without
pay when they were without work by reason of the industrial action
of others might reduce the financial cost to management of some
forms of selective industrial action - but at a cost in managerial
and industrial relations terms which management might not wish to
pay. Certainly the representatives of the private sector who were
consulted said that they would never contemplate such action in
respect of their white collar staff. There is no evidence yet that
the existing management options are inadequate for dealing with
industrial action and there is a case for saying that these should
be further tested before taking a step into the unknown with what
would, inevitably, be (at least as regards England and Wales) a
limited change in contracts of employment.
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he legal advice (Annexes 'A' and 'B') shows that it
would be possible to go down the road of attempting to 'engineer?
changes in contracts terms. In deciding whether or not to adopt
that course, account must be taken of the Attorney General's
strong doubts about the propriety of doing so, and of the management
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and practical considerations.

21. On balance, the weight of the management arguments is

- , . o . - b - - -
probably against seeking to 'engineer' agreed changes in existing
contracts. '

22. The position in the case of contracts for new entrants is
different in the sense that the individuals can either accept the
terms offered or decline the appointment. Legal difficulties are
fewer, and the question of propriety does not arise. On the other
hand, if they accepted the contract offered, some of the management
disadvantages referred to in paragraph 17 would still apply (a
divided Service, for example). There would also be an adverse
reaction from the Civil Service unions.

23. Apart from the legal and management considerations, and the
question of propriety, there are, of course, political arguments
to which the Lord Advocate has drawn attention.

RECOMMENDATIONS

24. E(CS) is invited to discuss the possibility of seeking to
'engineer' agreed changes in Civil Service contracts of employment,
and

to agree that the proposal should not be pursued
in the case of existing contracts

to agree that the question of introducing a
revised contract for new entrants should be examined.

Civil Service Department
Whitehall
London SW1A 2AZ

June 1980




CONFIDEKNRTIAL

RESTRICTIONS ON MANAGEWENT'S FREEDCOM TO RESPOND TO IﬁDUSTRI&L_T ”
EéEEON:lEFgECT“OEASQ;IL SERVARTS' TERIS AND CONDITIONS OF SERVICE

(Fote by the Treasury Soljcitor)

Introduction

} 35 Although some of the legal rights and obligations of
employer and employee may derive from statute or the common law,
for the most part they are usually determined by the parties
themselves. in terms of the contract of employment. In order to
ascertain what these terms are one needs to look primarily at
the express provisions set out or incorporated in the contract.
Where the contract is silent on any given issue a particular
term may be implied by the common law or derive from the conduct
of the parties. But in considering the employer's freedom of
action against an employee one must first look at the express
provisions of the contract itself.

2. The Law Officers, in the Joint Opinion of 1 October 1979
on the status of civil servants, make the assumption that the
relationship between the Crown and its employees is basically
.contractual. Although the Opinion did not pursue the matter
any further, it is considered that the express provisions of
the contract of employment of a civil servant are to be found
in the letter of appointment received by each new recruit, read
together with the relevant terms and conditions set out or
referred to in the Departmental Staff Handbook and the C1v11
Service Pay and Conditions of Serv1ce Code (both of which are
referred to in the letter of appointment). In the course of
time the express terms of the contract will almost always be
varied in some respects - but the original contract will be
found in the relevant parts of these documents (together with
any documents referred to in the Code or the Handbook eg .taff
Circulars). The provisions of the Staff Handbook and the Cod-
are supplemented by guidance given to management (mainly in the
Establishment Officers' Guide) but this is for the exé?h31ve
use of management and does not constitute part of a civil
_servant's terms and‘conditions of employment. However, to the
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extent that management guidance can be said to reflect normal
practice in the day to day work of a Vepartment, eg in the
allocation of duties between grades, it may be legally relevant.

¢

General relevance of civil servants' terms and conditions of
service to management recponse to industrial action

o Like the contracts of employment of most white collar

employees the terms and conditions of service of non-industrial
civil servants are relevant in terms of management freedom of
response in the negative sense that they do not expressly give
management freedom to 'do whatever it might consider expedient.
For example they do not expressly authorise departments to
respond to industrial action by sending home without pay those
who work selectively,_or to lay off without pay those for whom
there is no work, or unilaterally to alter the contractual
rights of civil servants. This being the case it is the general
law ie both the common law and recent employment legislation
which determines manageﬁent?s freedom of response. But this
does not mean that management are powerless. Depending on the
nature of the industrial action and the circumstances of each
case, management may lawfully dismiss staff, or send them home
without pay (TRD) or make deductions from their pay without
sending them home (reduced pay options).

4, These responses are available only where the civil servant
is in fundamental breach of his contract of employment. In
cases where the industrial action takes the form of staff
refusing to do certain work, management must first be able to
show that the work which the staff
refused to do was that which they were legally obliged to do.
Such an obligation may arise from the express provisions of
the contract (eg where there is a Job description which clearly
embraces the work in question) or from a term implied by the
common law or from custom and practice or from conduct of the
particular employee indicating that he has accepted that he is
obliged to do the wdrk. |




What duties is a civil servant obliged to perform?

‘ :
7 38 In considering what duties a civil servant is obliéed to
perform it is necessary to distinguish between the otligations
attaching to his preseﬁévbost orijbb and his potential

obligation to take up other posts or jobs within the civil service.
Every civil servant is a member of a grade which embraces a

number of different types of job, and which therefore determines
the type of job he can be posted to. Accordingly a non-industrial
civil servant's potential obligatiops in the course of his
career extend well beyond those relatigg_}o the particular post
which he holds at a particular time. He may for example be
liable to be transferred to a differenéﬁdepartment or, if he

is in a mobile grade, to be posted to another part of the
country. He may be posted to a job (within the same grade) the
subject matter of which is very different from what he was used

T~

to in his previous job. The potential liability to be posted

to another job within the overall terms of the contract always
remains. However in determining what duties a civil servant is
bound to perform at any one time it is necessary to look at the
duties attached to the present job. First reference has to be
made to the express provisions in the contractual documents -
the letter of appointment, Staff Handbook etc, the Civil Eervice
FPay and Conditions of Service Code. It is unlikely however that
these documents alone will provide a sufficient answer as to
what the civil servant is obliged to do and it is necessary to
look: for other indicators. The s*arting point is to look at
what he actually does. If an employee normally carries out
certain duties on behalf of an employer this is a very strong
indication that those duties are ones which the employee has
accepted that he is obliged to perform. There may however be

an element of goodwill over and above his contractual obligations
which he can withdraw without breaching his contract. For
example an employee might frequently work overtime when the
needs of the job appear to requirevit but it does not necessarily
follow that the frequencj of such overtime working alters the
voluntary character of the overtime in the particular case.
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6. The extent of an employée's obligations may not be limited
to the duties which he has so far been called upon to perform.
There may be work which the employee would be obliged to perform
but which he has not yet been required to pefform. The needs
of management will change and so too will the work required to
be performed. The question will be whether particular work is
within the ambit of his duties. In the civil service it is
likely that the outer limit of his duties will be ascertained
by reference to the grade of the individual civil servant.
Because of the importance of the grading structure within the
eivil servicé it is likely that an industrial tribunzl would
hold that a civil servant's obligations cannot extend beyond
those appropriate. to his grade unless there is an express
contractual provision or established practice to the effect
that he is obliged to perform the duties appropriate to a
higher or lower grade where necessary. In this connection it
should be noted that while the courts have been willing to
elaborate the employee's obligations of coéperation and of
fidelity they have tended to résist arguments for implied terms
giving employers the right to alter his job specification.

7 In ascertaining in a particular case what dutieés are
within the ambit of the job reference may be made not only to
what he has actually been doing but also to job descriptions
contained in recruitment literature, management circulars and
annual staff reports. Such job descriptions are unlikely to be
incorporated into the contract as such but will be of
evidentiary value as to what the contractual scope of the job is.
Such job descriptions should not be given a strained
interpretation in order to include obligations which are
unlikely to be accepted by reasonable staff as being within
the scope of their obligations. &t the same time it is not
necessary to construe job descriptions so narrowly that tasks
reasonably within the ambit of the individual civil servant's
general duties are thereby excluded.
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8. Faragraphs 5 to 7 above necessarily prcvide only very
general guidelines. Whether a task is within the ambit of a
civil servant's duties can only be determined in the light of

all the relevant facts and circumstances.

Changlng a civil servant's terms and conditions of service to
give management greater freedom of response to Jndusbrnal ~action

9. The agreement of both parties to a contract of employment
is needed for any material change in the employee's terms and
conditions of service - unless the contract of employment
expressly authorises the employer to make unilateral variations
or the change is effected by legislation. Although in their
letters of appointment civil servants are informed of the
claimed right of the Crown to alter any term of service
unilaterally, the effect of the Attorney General's advice in
the Joint Opinion of 1 October 1979 is that it is doubtful
whether the Crown can (without resorting to dismissal and
re-engagement) impose different terms if these were to
fundamentally alter the nature of the employee's rights since
the employee must have the opportunity to refuse further service

on the new terms.

103 Before dealing with the question of what is a material
change in terms and conditions of service it 3g necessary to
note that a distinction can be drawn between contractual terms
and conditions of service, properly so called, and what are
merely lawful orders which the employer is authorised by the
common law to give to his staff. These "standing orders" or
"working rules" will normally be clearly recognisable as such
since they will deal with such matters as whether (for health
or hygiene reasons) employees must wear protective clothing,
whether male office staff must wear suits, the extent to which
staff may be required to share office accommodation with others

etc etc. These instructions are not normally made part of the

contractual terms and conditions of service and accordingly are
within the prerogative of the employer - for which reason they
may be unilaterally changed from time to time, so long as they

are reasonable.




: ¥s S 1f what an employer seeks to vary unilaterally is not a

working rule within the meaning of the preceding paragraph

but a term or condition of service, the employee will be in a
position to allege that the atterpt to impode the change -
amounts to a wrongful repudiation by the employer of his
contractual obligations. The question which then arises is
whether the variation is sufficiently significant to amount in
law to a wrongful repudiation. If the variation is fundamental
ie if it is a variation of a fundamental term of the contract it
will clearly amount to wrongful repudiation - in which case the
employee may leave and claim constructive unfair dismissal.

But it can also be érgued that the deliberateness of the
attempt by the employer to impose a change makes the variation
into a repudiation irrespective of its magnitude. In this
connection recent case law seems to indicate that if an imposed
variation is held to be outside the latitude allowed by the
contract of employment, that very fact may demonstrate the
repudiatory character of the employer's conduct - provided that
the change is not insignificant ie trivial. BEut these
statements are of necessitj of general application and the case
law clearly shows that whether a particular attempt to impose a
unilateral variation does amount to a wrongful repudiation by
the employer wi)ll depend on all the facts of the particular case.

: B Although an attempt unilaterally to change the nature of
the employee's work will normally amount to a wrongful .
repudiation by the employer, eg by switching an employee from
skilled to unskilled work, the employer has a general right to
contr&l the method of doing the work. Since he can give
instructions as to how the work is to be done, it follows that
he has the right to change the instructions. Where any change
involves traditional methods of working there will be no
difficulty. But the position becomes more complicated when
the change involves the use of machines which require some degree
of skill and training. 1In the absence of any case law on "new
technology" issues it is considered likely that the courts




would in most circumstances permit the employer to require his
employees to utilise mechanical aids - provided that their use
does not alter the whole nature of the jpb ie make it difficult

to meintainthat the job remains the same.

It is important to bear in mind that the legal consequences

15.
f‘

f an attempt by the employer unilaterally to alter any term or
condition of service (where this amounts to wrongfﬁl repudiation)
will depend on the response of the employees affected. Ain
employee'may by his conduct be regarded as having tacitly
approved the change - thereby making it consensual - or as being
estopped by his conduct from claiming that it does not bind him.
Or he may continue to work but make it clear that he does not
accept the change, in which case he would remain free eg to

sue for arrears _of pay withheld if the change had been a __
reduction in his salary. Finally, if because of the change -

he leaves his employment he will be able to claim constructive
unfair dismissal, If the change was repudiatofy and significant
then, unless the employer can satisfy the Tribunal that there
were good grounds for justifying the change, the Tribunal will
normally hold the constructive dismissal to be unfair. The
chances of avoiding such a decision are greatly increased if

the employer can show that a large majority of the staff
affected have accepted the change.

14, Given that the terms and conditions of service of civil
servants cannot be materially.changed unilaterally, the gquestion
arises whether there is any stage (other than termination of

the employment relationship) which could provide an "entry
point" for Departments lawfully to require a civil servant to
accept a material change. Fromotion might afford an opportunity -
particularly if the correct legal analysis of promotion is

that it necessarily entails the formation of a new contract,
because that would enable the employer to require the employee
to accept other terms (not arising out of the promotion) which
were not in the previoué contract. In legal terms if it is the
case that a new contract is formed then none of the terms of
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the previous contract retain their effect except to the extent

that they are expressed or implied in the new contract. Although
there are judicial decisions which deal with promotion the

issue in these cases arose in entirely different contexts, and
different judges have taken different views, co that it can be
said that the decided cases have not produced any ruling
principle of general application. It is, however, considered
that a tenable test is whether the change necesnitated;by the

promotion is great cnough to have @ltered the whole nature of

the employment, so that only if it has will a new contract be

regarded as having been formed. If this test is applied to the
majority of civil service promotions -the answer will usually

be in the negative because where eg an Assistant Secretary is
promoted to Under itiecretary (even if posted to another Department)
he will still be erployed as a civil servant administrator
albeit at a higher rank. Also relevant is that as a matter of
civil service practice an officer on promotion is not treated
as 1if he is entering into a new contract; he is not eg given on
promotion a fresh letter of appointment in terms similar to his
original letter of appointment. Generally, it is considered

on balance that the sounder (and the more realistic) view is
that promotion usually amounts to a consencual variation of

the oripginal contract of employment and not the replacement of
the original contract by a new contract.

£5. A possible "entry point" of a different kind is where,
although the existing contract continues, there is a proposal
by the employer to make a change which is beneficial to the
emplojee and which the employer is not obliged to make, eg
individual promotion or a general salary increase - so that

the employer may say: "I am considering conferring this benefit
on you (which I am not obliged to confer) but I will do so only
in return for your agreeing to accept the foliowing change in
your general terms and conditions of service". Where the
employge accepts the change in his general terms and conditions
of service (in return for the benefit) the contract will have
been varied consensually and the employer will therefore be
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able to invoke the chanpge which he has achieved. JBut if the
employee refuses to accept the chunge and the employer withholis
the benefit the employer could, depending on the actual-
circumstances, he vulnerable to a claim of unfair constructive
dicmissal if the employee leaves in protest. This is because,
in a case of refused promotion the courts (on the grounds that
it is reasonable to do so) may well infer a term into the
contract of employment that a percon recognised by management
as otherwise fit for promotion shall not be deprived of it on
entirely extraneous grounds ie for refusing to accept an
unrelated variation which the employer could not lawfully impose
in other circumstance:. A great deal would depend on the
question whether the chisnge sought by the employer could bve
reacsonably said to be related to the'promotion, and to be a
reasonable change ie one which could be justified by the
employer on reasonable grounds. Although it could be

argued that it would be reasonable to make it one of the
conditions of his promoted employment that a civil servant
should be willing to carry out his "ante-promotion™ duties
when necessary, it would be difficult to maintain that the
same argument applied where the chrange sought by the

employer was that the employee should cease to be entitled

to be paid any salary for any period after his promotion

when there was no work for him to do because of industrial

action by others.

16. Although different considerations arise where the occasion
was a general salary increase there would still be a degree of
Arisk where the change sought by the employer is not accepted

by the employee. "The Employment sppeal Tribunal has in at

least two cases (Fepper & Hope v Daish 1980 IRLR 1%, and

F C Gardner Ltd v Beresford 1978 1RLK 63) stated that wvhere an
employee leaves his employment because he has not been given

a general increase in salary paid to his collzagues, this can
amoﬁnt to unfair constructive dismissal. In the earlier case
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the Tribunal formulated the peneral propoéition that it would
be reasonable in most circunstances to infer a term into the
contract of employment to the effect that "an employer will

not treat his employees arbitrarily, capricicusly or - ...
inequitably in matters of remuneration”. Although a condition
that a detrimental change should be accepted by atl eivil
servants eligible for a general pay increase would be-clearly
distinpuishable from the two cases mentioned above, it is not
inconceivable that a Tribunal would hold that the test Quoted
above nevertheless applied and that the denial of a general

pay increase -to staff who refused to accept the change was
inequitable and, accordingly, amounted to a breach of the
implied term - at least where the Change sought ry the employer
was fundamental, extraneous (ie unrelated) to the ray increase,
and not Jjustifiable on other grounds considered by the Tribunal
to be reasonable. A genuine packapge deal eg a gratuitous
salary increase coupled with abolition of certain allowances

is clearly permissible. The same would apply where the change
was otherwise related to the increase eg insistence on increased
productivity to help pay for the increase. But denial of a
general increase to staff who refused to accept a new term of
service under which they could be laid off without pay where
there was no work for them as a result of industrial action by
others might well be held to amount to arbitrary, capricious
or inequitable treatment so as to bring about a constructive
dismissal where the employee left in protest. Here again a
great deal would depend on the particular circumstances and,

in particular, on the general response of the staff involved.




ANNEX B
RESTRICTIONS ON MANAGENENT'S FREEDOX TO RESPOND TO INDUSTRIAL
ACTION: EFFECT OF CIVIL SERVANTS' TERMS AND CONDITIONS OF SERVICE

(Fote by the Lord Advocate's Department)

1. This note sets out the general legal position in Scotland,
which management must take into account when considering any
variation in the terms and conditions of service of civil

servants.

Re For the purposes of this note it is assumed that the

relationship between the Crown and the civil servant is

contractuzl.

3. The content of any contract must be agreed between the

parties at its commencement.

4., Any alteration to the contract, whether proposed by the
employer or the employee, must be agreed by both parties,
either expressly or impliedly.

5. Every agreed variation is a new contract. In offering such
a new contract, (e.g., in conjunction with a salary increase or
on promotion), the employer can propose whatever changes he
wishes., Provided (a) that every employee is treated on the

same basis as all other employees in a similar position and (b)
that any employee is entitled to continue in his existing job
on the existing terms, this is a legitimate way for the
employer to proceed.
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