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Beport by Professor A L Diamond: A Review of Security

Interests in Property

¥ )
Thank you for your lefter of 19 January informing me of the Parliamentary
Uuestion that is proposed for Professor Diamond's Report.

am content with the arrangements that wou outline and I shall be
interested to learm how the Report is received upon consultation.

I am copying this letter to the Prime Minister, Nigel Lawson, Peter Fraser,
Malcolm Rifkind and Robin Leigh-Pemberton.

a—-»*-"-',
3‘,-..

The Hon. Francis Maods MP

Parliamentary Under Secretary of Btate
for Corporate Affairs

Department of Trade and Industcy

1- 19 Victoria Street

London SW1H OET
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Your submission of 5 January to the Prime Minister sets ocut very
fairly the arguments for changing the present basic shape of
companies legislation. We have very similar legislation in Norcthern
Ireland and I think that we should want to follow you in any changes

on the lines you propose.

I agree however tnat we should need to have the underlying support
of Parlismenc and perhaps to do some longer term preliminary work,
in the course of which my officials could look with yours at any
partieular MNorthern Ireland problems, before making any major

commitmentcs.

Copies go to recipients of youra.

ELA) Members,

Laord President of the Council
soligitor General,

First Parliamentary Counsel
Sir Robin Butler TE
FS/2a0fs [(B&L)

FS5/Mr Viggers (B&L)

Ps/20s (BREL)

Mr Fell

Mr McConnell = ES

pir Bmartt
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10 DOWNING STREET
LONDON SWIA 2AA

From rhe Private Secretary 16 January 198BS

.Bfﬁuf ?1?9""“?L
COMPANIES LEGISLATION

The Prime Minister was grateful for
vour Secretary of State's minute: of 13 January.
She continues to feel, however, that it
would be premature for your Secretary
of State to make comments in the Second
Reading debate today about the possibility
of putting more detalil into secondary
legisliation.

1 am cepying this letter to members
of EfA), Aliscn Smith (Lord President's
Office), Michael Saunders (Solicitor General's
Dffice],Brian Shillito (DEfice of the
First Parliamentary Counsel! and Trevor
Woolley (Cabinet Office).

N

(iid

Paul Gray

Jeremy Godfrey, Esg.,
Department of Trade and Industry.
RESTRICTED
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Department of Employneent
Caxton House, Tothill Swreer. London 5% 1 H SMF

Telephone 01-273 . . 5813
Telex 015564 Fax 01-273 582

Secretary of Siabe

The Rt Hon Francis Maude MP
Parliamentary Under Secretary

of 3tate for Corporate Affairs
Dapartment of Trade and Industry
1-19 Vietoria Street
LONDON
SW1H DET
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COMPANIES LEGISLATION
= A
x gl
In your mipwte of 5 January to the Prime Minister, copied to
ELA) members, ¥ou sought agreement to a "low key' statement
propo2ing that some aspects of company law might be
transferred to secondary legislation.

4

L support this proposal in principle and agree that it would
make it easler to kesp company law up to date. I note that it
iz intended to give outside interests enough time to
sorutinise proposed regulations; I am sure that this will be
welcomed by companies, who might fear that the use of
secondary legislation would make it mors difficult for them to
keesp in touch with the updating of company law.

L am copying this letter to the reeciplents of your minute.

NORMAN FOWLER
.|'.-'l'~||,p|

L wl
:'lu... 1

Emplayment Depariment - Traping Agency
Heabih amd Satery BExecumive - ATCAS




the departsment for Enterprise

PRIME MINISTER

COMPANIES LEGISLATION

May I comment on your Private Secretary's reply to Francis
Maude's minute of 5 January about the possibility of rezhaping
companias leglislation with more of the detail being put into
sacondary legislation, I have alss seen John Pelstead's letter
of 10 January, and I am grateful for Nigel Lawson's support in
his minute of 12 January.

2. I fully agree that we need to approach khe subject very
cautiously. I do, however, attach considerable importance to
finding an sffective way of keeping company law up-to-date and
enabling us to deal promptly with loopholes and abuses when they
‘come to light. Otherwise businsss and enterprise will be
unnecessarily impeded. What T would like to do, with your
agreament, would be to make some general remarks about the
problem when opening the Second Reading debate on Maonday so as to
stimalate discussion about ib. I would put torward the idea of
putting more detail into secondary legislation merely as a
possibility on which 1 should walcome comment, while making it
clear that we would only adopt this approach if it proved teo be
JEnerally acceptable.

3. 1 am sure that thers are at least some arsas of company law
which are, at a technical level, susceptible to this new
approach. What ws do not know is whether it would be accepted
by Parliamentary colleagues and by interested parties cutside.

I am very hesitant about embarking on the considerable programn:
of work that would be involved in daveloping the approach without
some indication of whether or not it would be politically
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the deparoment ior Enterprise

acceptable. The debate on Monday glves us an opportunity to
test reactions to the Idea withoaot in any way committing us to
it. If the idea is generally supported, then I should want to
consalt colleagues abouat the particular subjects to be selected
for sach treatment and on the proper balance between primary and
sacondary legislation, This could lead to a rolling programme
of work over several years although we might consider making a
cautious start in the Bill. If£, on the other hand, tha idea
provaes to be unacceptable, then we can drop it,

4. I underatand that the business managers would have no
objection to my saying something on the lines suggested above. I
hops, therafores, that you will agree to my raising the subject in
Ehe tarms of the enclosed dratt.

5ie I am copying this minute to members of E(A), the Lord
President, the Soliciter General, Pirst Parliamentary Counsel and
8ir Robin Butler.

o

B X
13 January 1989

Department of Trade and Industry
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COMPANIES BILL

: . P“ - I i 'h-i'l il I“H‘ e ET L Lo :

I know that there will be many Waoble Lords and other interested
parties who will be disappointed that proposals to which Lhey
attach importance are not included in the Bill. Unfortonately,
there are always far more worthwhile improvements to company law
than the legislative timeatable permits us to include, Choices
have to be made.

There is a wvery real problem about how best in modern
eircumstances to keep company law up-to-date in a changing
environment, and how to act guickly and effectively when
loopholes or abuses become apparent. This is a subject on which
I would welcome discussion in the course of this debate. One
possibility on which Noble Lords might like to comment is to put
more of the detail of company law into secondary legislation,
with only the underlying principles and the essential safequards
in each area dealt with in this way laid down in primary
lagislation. The detail could then be kept up-to-date more
easlly and, very importantly, practitioners could be given
adequate time to ses and comment on draft regulations - something
which is wery difficult to achieve given the pressures of the
Parliamentary timetable for primary legislation. A reguirement
to consult interested parties could indeed be written into the
primary legislation.

I realise that this approach is not without difficulties: in
particular in achieving the right balance between the framewsrk
in primary legislation and the detail to be laft to the
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the department bor Entecrprise

regulations., WViews are bound to vary on this balance. That

q
why T am raising the suobject in this way. The Bill itself adopts

the traditional approach. If the Government were teo adopt an
alternative approach we would want to do so on the basis of
consensus. But there is a major issus about how to ensure that
company law provides a fully effective framework for business to
operate in, and I hope that we can consider together how best to

achieve this aim.
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FRIME MINISTER
COMPANIES LEGISLATION

¥ou gaw sarlier in the week Francis Maude's minute of

5 Decembsr (Flag A) proposing a tentative statement next week
that consideration was being given to tranmsferring aspects of
company law saitable for detailed regulations ko secondary

legislaticn.

¥ou felt there should not be any stabtement until further work
had been done to establish what is possible. I recorded this
in my letter of 10 Jannary (Flag B).

Since then the CThancellor has written 1n support of the DTI
tFlag C). And David Young has now minuted you himself (Flag D}
Lrqging you to reconsider the idea of his making some general
remarks about the problem when he openz the Second Reading
debate on the Companies Bill on Monday. He attaches the form
af worde he would propose to use.

Aras you now content for him te speak as he proposes?

Ox S/

F)

J
Would you still prefer there to be no syhtement at this stage?

a a%'-ai#]

- F #"ll
G | ﬁﬁ{if‘ Candala M -
rq“{—t; 1 ' A JO el m__{o’:._ﬂr‘.f’ﬁ-mn--n

(PAUL GRAY) . — i T poatd s
13 January 1989 e~
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wasury Chambers, Parliament Street, SWI1F SAG
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FRIME MINISTER

COMPANIES LEGISLATION

I walcoma the proposals in Francis Maude's mihute of 5 January,
and I am grateful that he has carried forward the suggestion I
made to David Young on 18 July 19B8. I have also seen the letters
from John Wakeham and John Belstead, and your Private Secretary's

letter of 10 January.

I believe that the transfer of most of the detail of company law

to secondary legislation, with appropriate regulation making
powars, would be a valuable structural reform.

1 understand the delicacy of handling this matter in Parliament in
tha context of the present Companies Bill. Nevertheless, it would
be useful to have this reform in place as scon &8 practicable.

I am copying this minute to members of E(A); to the Lord President
of the Council, to the Solicitor General, to First Parliamentary

i
|

L.
[N.L.]
12 January 1989

Counsel, and S5ir Robin Butler.
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10 DOWNING STREET

LOMDON SWlA 24 4
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COMPANTES LEGISLATION

The Prime Minister was grateful for
Mr. Maude's mipute of 5 January concerning
the possibility of re-shaping companies
legislation with more of the detail currently
in statute being put in secondary legislation.

The Prime Minister does not think a
statement such as your Secretary of State
envisaged making at Second Reading of the
Companies Bill would be appropriate until
the necesgsarvy work has been done in accordance
with the Selicitor-General's advice. She
feals that only then shall we know what
is possible,

I am copyving this letter to the Private
Secretaries to members of EL(AJ, Alison Smith
(Lord President's Office), Michael Saunders
[Eolicitor General's Office}, Brian Shillito
(Office of the First Parliamentary Counsel)
and Trevor Woolley (Cabinet GQffice].

[PAUL GRAY )
Andrew Heyn, Esg.,
Cffice of the Hon. Francis Maudea,
Department of Trada and Industry.
EESTREICTED
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COMPANIES LEGISLATION

The Lord President has seen Mr Maude's minute of 3 January to the Prime Minister and
i5 content with the approach it describes to rationalising and simplifying companies
lezislation.

As the minute says;, however, he does believe that the proposal to transier cectlain
detailed provisions to secondary legislation will require very careful presentation, and he
wollld, therefore, very much like to see in draft the statement which the Trade and
Industry Secretary might make at Second Reading of the Companies Bill on 16 January.

I am copying this letter 1o the Private Secreiaries io members of ElAl; First
Parliamentary Counsel, Justin Greig in the Seolicitor General's office, and 1o Trevor
Woolley.

i

LF (N p

A gz

ALISON SMITH
Private Secretary

Paul Gray Esg
PS/Prime Minister
10 Downang Street
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COMPANIES LEGISLATION

Thank you for sending me a copy of your mirute to the Prime
Minister on the future re-shaping of companies legislation.

I am sympathetic with the aims which lie behind your proposals,
parficularly reducing the burden on Parliament in scrutinising
complex legislation. But I also share your assessment that
careful handling will be necessary in order to secure the
necessary support in Parliament for the regulation making powers
which vou will need.

fis you may know the Covernment has been criticised in recent
years for placing too much reliance on regulation making powers.
Such criticisms were frequently voiced during the passege of the
Education Reform Bill, for example. Because delegated legisz-
lation may not be amended by either House, and because it i= not
subject to the Parliament Acts, the House of Lords by convention
tarely oppose Orders and Regulations and the House, not
surprisingly, resents any extemnsion of their application.

The timetable for the Companles Bi1ll is already tight and it
would be unfortunate if by seeking order making powers in areas
which they might be thought novel or unwelcome we were to become
side-tracked into pseudo-constituticnal debate. While I have nn
objectlon to the sugaestion that David Young should make some
generdal remarks at Second Reading, I would be reluctant to try
this method out in the context of the present Bill unless we can
be assured that our intentions would be well understood, and sven
welcomed, by the House as a whole.

Careful examination will clearly be needed in order to establish
the areas of company law where amendment by regulation is
appropriate. For these reasons I find your suggestion that
longer term work be set in hand much moTre appealling.

I am sending a copy of this letter to the Prime Minlster, members
of E(A), the Solicitor General, First Parliamentary Counsel and

to 5ir Robin Butler. 2 .ﬁ
:?PLHb—w il

L ——

The Hon. Francis Maude, MP
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PRIME MINISTER

; )
oAt ‘fy
“jhﬁq ~ HNigel Lawson wrote to David Young mqﬂlafuuly EEPIEEELFQ thF

view that primary lagislation in the companies field had

e

bacome too long and unwieldy and represented tog great a

-

burden on the time of succesaive Parliaments. He suggested

—

that, although it might be too late to do anything in the
forthcoming Companies Bill, there was ajcasevior moving inithe
‘longer term towards a system where only hag{E_EEHFEP were Bek
oat in primary legislation and the mass of detail currently in
statute was put in secondary legiﬂ]aéiﬂﬂ. ¥Your private
secretary wrote to David's ﬂnﬁgLﬂJuly indicating that pyourhad
Hﬂ-a sympathy for the idea of Ianihnping companies legiﬂlatiﬂn,

whilst noting that it was too late to do anything this time

round. Cavid said in reply to the Chancellor on 27 July that

he agreed with the desirability of a more suitable framework for
companies legialation and intended to provide as much
flaxibility as possible for the future in areas which the
Companies Bill will cover, but that to go further and

sesk tp establish a new basis for company law would be a major
task, He said that we would copnsider his point in taking stock
after the Bill had been enacted. David has asked me to Write

to you in his absence ta set out our further thoughts.

—

@Bt

imitiative
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the depariment for Enterprise

2. We have been thinking further about this guestion, and
have obtained the Sclicitor General's views on what might be

feasible and constitutionally proper. Hiswwiew ds that much

could: properly be done to rationalise and simplify cumpaqi&s

legislation by transferring many of the ﬂﬂtﬂi{Fq ?rquiniunz to

gacondary Tegislation. He believes that careful examination 1=

4 ._._-_-I - ]
likely to identify many areas of company law suitable for such

treatment. He suggests that in an appropriate case a specific
provision could be drafted to grant a power to the Sacretary
of State to repeal the existing legislation and replace it
with regulations, perhaps coupled with a general statement of
the cobjectives which the regulation-making power is designed
to achieve. There are préEcsdents forstaking powsrsstopamsnd

e e

primary legislation in this way.

3. I have discussed the Parliamentary implications
of these ideas with John Wakeham, Nick Lyall and First

Parliamentary Counsel. The approach described above was seen

as having considerable attractions, and was thought able to

=il

lead to improved scrutiny of proposed legislation both by

Parliament and by outside interests, bt 1t was also thoaght

that there might be difficulties in framing acceptable

regulation-making powers and presentation would need very

careful handling in ocrder to secure the necessary support in

— = _
e —

Parliament.
_\__'_,_o—-l

4, We beliave that we ought to make it our aim to review
company law and, where appropriate, reform it in the way that
the Sclicitor General suggests. Company law on its present

P

nterprise

fha

imitiativa
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the department o Enterprise

basis is too cumbersome and too inflexible an instrument for

regulating commercial life. Desirable changes - often

entirely unconterntious, and technical ones - are not made
because other topics of more immediate political moment take
precedence. If a substantial part of the law affecting
companies can thus be put on a footing which will make 1t
easier to keep it up to date and in good working order, this
change should also enable us to quicken the pace of

deragulation.

5. We nave therefore been considering what David Young might

say at Second Reading of the Companies Bill on 16 January.

John Wakeham has advised that a low key approach would be most

=

likely to succeed, David would therefore intend to introduce

the topics Included in the bill very much along traditional

lines. He would, however, make some general remarks about the

difficulty of making sensible, regular revisions in technical

company law areas in order to keep it up-to—date, and of
allowing outside practitioneis enough time to consider draft
legislation in detail, within the procedures which are applied

Lo primary legislation. He might then consider some possible

approaches to this problem, and suggest that transferring

aspects of company law suitable for detailed ::gulatfaﬁn to
.

secondary legislation <ould be a sensible way forward. That

would be as far as he would go. It would then be a matter of

—_—

seeing what degree of support the idea attracted in

Parliament. If thers was general agreement that this approach

was degirable in certain areazs, and if it were possible to

=

iaftiadivrs
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define adequately the principles to which regulation-making
powers should be subject and to frame the necessary safeguards
in each case, then e would not want to role sot the

possibility of handling one or two issues in this way during

Eherpassage of the presant-bill. We would of course

2 : b
seek the agreement ¢f colleagues before taking decisions or
making any commitments. “Alternatively we might, again with
the agreement of colleagues, announce plans to set in hand

longer term work along these lines, with a view to seeking a

Euture legislative opportunity, 1f that seemed more likely to

command support.

6. We seek your agreement to making a statement of the sort
described in the previous paragraph at second reading, in
order to teat the water. In view of the imminence of Second

Reading, I would be grateful for responses by 12 January.

7. I am copying this minute to members of E{A), toc the Lord
President of the Council, to the Sclicitor General, to First

Parliamentary Counsel, and to Sir Robin Butler.

/7 /ﬁfﬁ/fﬁﬂ

FM
5 January 1989

(Agoroved Léj Y ﬂé&@,gﬂj&?vyﬁ n ho atrence )

DEPARTMENT OF TRADE AND INDUSTRY
ll—/
( En terprise
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AMENDMENRTS TO THE FINANCIAL SERVICES ACT

have a copy of

them. 15 3 SEDATE o f o . and £ B e yd 1

have no objectio 3 ' - roposal be

effective.

Cagies aof this letter

PM/17561







CONFIDENTLAL

ocih .;?hfﬁ_‘r\“ ;

1O DOWNING STREET
LONDON SWIA ZAA

rrover ifE Privare Secreiar 15 Novembar 19H8

TRINITY INSORARHNCE COMPANY
Thank vou for your letters of 1 and
11 Movember. I have noted that you are

putting in place monitoring arrangements
Aappropriste £o the risk.

{PAUL GRAY)

Jaremy Godfrey, Esd..,
Pepartment of Trade and Industry.

CONFIDENTIAL
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Treasury Chambers, Parliament Strect. SWIP 3AG
O1-270 3000

14 Movembar 1988

Rt Hon Lord Young of Graffham MP

Secretary of State for Trade

and Indust
Department §¥ Trade and Industry “’ErfL“
1-19 Victoria Street
LONDON ﬁEA—ﬁ
SW1H OET :

I'i?-!r

Dear Lecrvany o Jnle,

Thank you for your letter of 11 November proposing an amendment to
Section 62 of the Financial Services Act, to remove professional
investors from the scope of its application.

I strongly support your proposed approach. [ am sure you Are
right that private investors must contimue to be covered by
Section 62 but there is a real risk that its application to
professionals will lead to excessive litigation, which would be
geriously damaging to the flexibility and efficiency of the London
markets. Given the difficulty of drawing the boundary between
private and professional investors and the sensitivity of this
issue, it is clearly sensible to make the definition of excluded
categories of investor a matter for subordinate legislationm,
subject to appropriate consultation. I am pleased to note that
you expect to be able to include the necessary change in the
Companies Bill on Introduction. I would be grateful if, in due
course, your officials would discuss with mine the content of the
necessary subordinate legislation.

I loock forward to seeing details of the further proposed
amendmente to the Financial Services Act, to which you refer in
your letter, and to which I attach considerable importance,




CONF IDENTIAL

I am copying this letter to the Prime Minister, all members of EA,
James MacKay, John Wakeham, John Belstead and Sir Robin Butler.

\}fﬂ—w&. (ST LLH/L:[ |
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FI’-’ NIGEL LAWSON
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10 DOWNING STREET

2 _ LONDON SWI1A JAA 14 November 1968
Fram the Privalte Secreiary

Dﬂ¢4 ka“;f1
DISCLOSURE OF INTERESTS IN SHARES

The Prime Minister has seen your Secretary of State's
further minute of 9 November, together with the Governor of
the Bank of England's letter of 8 Hovember and the
Chancellor's minute of 11 November.

The Prime Minister is now content to agree that the
threshold for declarations of shareholdings should be reduced
from 5 per cent to 3 per cent. ©BShe agrees, however, with the
Chancellor that it would not be appropriate for the Government
to give public blessing to the further proposals that your
Secretary of State has discussed with the Chairman of the
Take-over Panel; she has commented that these are matters for
the Panel rather than for Government.

I am copying this letter to Alex Allan (H M Treasury),

Blison Smith [Lord President's office)l, John Footman (Bank of
England) and Trevor Woolley {Cabinet Officel.

e
P._r

PAUL GRAY

Kelil Thornton, Esg.,
Department of Trade and Industry

CONFIDENTIAL
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DISCLOSURE

The DTI, the Bank of England and the Treasury argue for
faster disclosure and a reduced percentage threshold. This
is not an argument for more Government interference but Ffar
more openess by purchasers of shares about their actions.

It will always be hard to flush out covert concert parties,
including those who practice insider dealing, but a 3%
disclesure requirement would help although a 1% level would
be better! So would a reduction in the notification period
from 5 days to one day, although 2 days as proposed would
greatly assist in penetrating skullduggery. The objections
of the Financial Services sector that this is all very
troubleseme is a minor argument compared with the benefit of
improved disclosure. Even if these changes are implemented,
there is still great potential for malpractice and

distortion.

However morally repugnant insider dealing may be, its
effects are normally self-limiting in that a few
anscrupulous dealers make some ill-gotten gains without
affecting the course of history. However, when insider
trading leads to significant market destabilisatlion, as
probably happended in the case of Guinness's bid for
Distillers, then contreol of a company can irreversibly

change hands without all private ghareholders having had a

chance to make a truly free commercial decision.

This must be of considerable concern to a Government which
has tried to implement a fair regime based on
self-regqulation under the broad statutory constraints of
the Financial Services Act. Purthermore, the Chairman of
the Takeover Panel is anxious not to be put under moral
pressure to do Government's job. It is therefore no




surprise that not only does he argue for reduced thresholds

and notification delays but is willing for the Panel to
examine the lowering of the shareholding level at which a
full bid has to be made. All these initiatives are intended
to protect individual shareholders from the actions of

secretive cabals. They should be supported.

GEORGE R GUISE
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The Bt Hon Lord Young of Graffham
Secretary of State for Trade and Industry

.Paul Gray Esg R Department of
Private Secratary ta the Trade and Industry
Prime ﬁ:nlster 1-19 Victorts Strest
10 Downing Street Londen 59 1H 0ET

LONDON
Switchboard
SWLA ZAA 01-215 THT7

Telex BR110THS DTHO G
Fax 01-Z22 2629

215 5424
FS5BEV

11l HWovembesr L1988

Do P

TRINITY INSURAHCE COMPANY

I wrote to you on 1 November about the risk to this company.
My Secretary of State, after a very careful review of the case
with Francis Maude, has decided not to object to Mr Grant
Fowler becoming controller of the company. The company is
likely to remain a high risk situation for some time to come
and we shall of course put in place monitoring appropriate to
the risk.

s

'Jﬂfe,_.j 'ﬁ%

JEREMY GODFREY
Private Secretary

Gosrtes

imitimtive
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When you saw the papers on this laskt month vou were content fﬁrf

PRIME MINISTER

Lffthd.{hjagis B =

DISCLOSURE QOF INTERESTSE IN SHARES

with the proposal to reduce from 5 days to 2 days the present
disclosure period for share holdings ahDvE:;he nocifiabhle

levael., But you were reluctant to reduce that tarifiable level
from 5 per cent unless it is absolutely necessary =

minute of 28 October at Flag A.

o, {ETJ*;jgﬁ

I minuted ont your views accordingly, and we have now had

-'I.ALN.Mt
three further responses: ij

Flag B: Leatter from the Governor strongly urging a reduection

in the 5 per cent figure to at least 3 per cent.

L

Flag C: Supporting minute from Lord Young.

--_'_ -

Flag D: Bupporting minute from the Chancellor.

==

I am bound to say I do think there is a strong case for moving
to 3 per cent for the reasons set out by the Governor and Lord
¥Young and which have been supported by Lord Alexander, the

¥_-_-_\_—

Chairman of the Takeover Panel.

Lord Young alsoc raises a subsidiary issue. He seas
presentational attrac:innsn?;_zhnnunming at the same time as
the reduction in the notifiable percentage to 3 par cent that
he i8 inviting the tEEEEEEE—PanEl to initiate debate on two
further detailed matters that fall within Takeover Panel

— —— . . i ’
rathap than Government jurisdiction. The Chancellor counsels
FIF against andorsing thesa additional proposals, certainly at

this stage.

;
G
5 @ﬂw
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Are you content to agree to the 3 per cent proposal?

Agree to discourage Lord Young from publicly inviting the

Takeover Panel to initiate debate on further matcers within

1ts jurisdiction?

bo

e

FAUL GRAY
11 Movember 1988

EX]1AHL
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PRIME MINISTER

5, Parliament Street, oWl JAG

O1-270 3000

DISCLOSURE OF INTEREST IN SHARES

I have seen the Governor's letter of E Hovembar and David Young's

of 9 Hovember.

1 agree with David that
cent for the reasons he
inviting the Takeover
mantioned in David's
consideration before we

the threshold should be reduced to 3 per
givas. But I would counsel against
Panel to consider the two proposals
letter, Theae need more caraful
give them what would undoubtedly be seen

as our blessing. Moreover, {f any change were to be made,

adoption of the US approach might well be more attractive.

I am gsending copies of
Robin Leigh-Pemberton and

11 Hovembaer 1988

this minute to David Young, John Wakeham,
Sir Robin Butler.

L
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The Bt Hon Lord Young of GrafTham ﬁ
Secretary of State for Trade and Indusiry

.Rt Hon Nigel Lawson MP Department of
Chancellor of the Exchequer Trade and Industry
Treasury Chambers =19 Victora Strect
Parliament Street London SW1H OET
Londen SW1 Surisehhoard

1-215 THYY
Telex ERE1074/5 DTHO G
Fax 01-222 J62%

215 5422
PBE4ADC

11 November 1988

Y anr Claoancoll -

AMENDMENTS TO THE FIMANCIAL SERVICES ACT

I am writing to seek, simultaneously, polic :aggaggﬂﬁﬁéqg
slearance from colleagues for a ghange to the Financial
Gervices Act which haz been raguast by David Walker,
Chairman of the Securities and Investments Board, which I
believe could be wery helpful in heading off some of the
criticism which that Act has attracted since it was passed.

The change proposed is to section 62, which is the prevision
which provides that a breach of the rules of the SIB, or of
SRQ-rules, gives rise to liability for damages at the suit of
an lavestor who has suffered loss as a result of the breach.
You Will bes aware that much of the complexity of the rules,
and the compliance burden which the rules impose, has been
blamed on an excessively legalistic approach which, it is
claimed, has been fosterad by ifeaf of secticn 62 actions for
mincr bresches. We did of course defer the implementation of
section b2 for some & months beyond the commencement of the
main provisions of the Act, to allow time for practitioners to
become familiar with the rules. Howsver gpractifioners are
gtill worried about the prospect of vexatinus litigation from
professional investors.

I should stress that the problemisnotiabout the principleof
gection 62 iteslf] 1t is widely accepted that where a private
investor suffers loss as a result of a breach of the rules he
should be able to sua simply on the basis of that breach. The
concern is that practitiopers in the market may also be able
ta use this right, or Ehi;ihihiféﬁﬂffir"f&il:%%gﬁf tive
advantage.  SIB have already tried” to address this through a

i
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.Tule which says that no breach 15 deemed to have occurred when
a firms deals with professional investors if it has used its
best endeavours to comply.™ However, they believe that a
better solution would be to amend section 62 to remove the
right to sue from such investors altogether. T agree with

chat view. '
e —

In considering what amendment might be made I have been
concerned about two points in particular. The first 1is what
right of action should exist between professionals where the
misconduct of one has resulted in losa to another. What I
propose is that in any Sdch dispule Lhe LAact that an act was
in breach of the rules should be disregarded by the court.
However, this shounld not prevent an injured party [rom suing
if the act complained of was actionable for some other reason,

The second question Is how the classes of investor who will no
longer have section 62 rights are to be defined. I am clear
that private investors must continue to be covered. However,
our exparience of both the Act and the rules made under it has
shown that it is mo_straightforward task to define the private.
ifivester: Nor can one be certain that a deflnition which
geems appropriate today will still be so next year. I am sure
therefore that the amandment ofisection 62 must include.the
ability to change, by subordinate legislation, the definitions
af the ERclude £ i f investors, David Walker
originally wished SIB to have this power of amendment, but I
do not think that this would be acceptable to Parliament. I
therefore propose that we should take the power to dafine the
rategories of investor by statutory instrument, but to meet
Dayid Walker's concerns therg shounld be an explicit
consnltation obligation before it is exercised, These are
pracedents for both these mechanisms in the Act already. In
spite of these complicaticns, TiSelievesthe amendmentobo
section 62 cap be kept simple and that it should be possible
to ineluda it in the Companies Bill on Intreduction without
threatening any of the other provisions alrzady agreed.

On timing, SIB are due to issue a consultation decumeant next
week on the new, simplified Conduct of Busin 1

David Walker [esarlier wa agreed that It 1s highly
desirable to annpunce this proposed change at the same time if
at all possible.  Hashassagreedotordefer his planned press
confefeM™ until next Wednesday and I would like to be able to
make our announcement by way of an arranged Parliamentary
guestion on the same day. 1 should therefore be grataful fer
clearance by Monday, l4 November,

—
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‘1 should also mention a second proposad amendment, 'or rather
set of amendments, to the AcE HEIGE S1E have propogsed. These

ara agsentially technig!é clarifications designed to
strengthen SIB's hand wh t seeks to negotiate agreements
with obher rgg%latﬂrs {principally those overseas, but also
including the Hank) on how firms already authorised by those
regulators are to be supervised, This is a technically
difficult area, made more awkward because it concerns the
positions of the S5R0s as well as that of 5IB., I think we are
close to agreeing something which I gan put to collesagues, but
it is not sssential, or sven desirable, that it be announced
alongside the pew SIB rules and I would hope to circulate
details shortly. I do not think it will be pessible te have
these amendments ready by the time of the Companies Bill
Introduction. However, I do not expect them to ba
politically controversial.

I am copving this letter to the Prime Minister, all members of
E{A),;, Jamas Mackay, John Wakxeham, John Balstead and to
Sir Robin Butler.

‘?;Lﬁi fhhiLwdﬁj

}-P.v-bv'-ﬂ-) LI,»L{n-f;j
Tirtien A s,

[App:nved by the Secretary of Stakte
and signed in his absence)

thE ..f
{ En tgnm
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CONFIDENTIAL

PRIME MINISTER

DISCLOSURE OF SHAREHOLDINGS AND THE TAEEOVER PROCESS

Your Private Secretary's letter of 3l ﬂctﬂhﬂf indicated that yom
felt a compelling case For change had not yet been made out on
the guestion of reducing the threshold for declaration of
gshareholdings from 5% to 3%. ¥ou will have seen the Governor's
further letter to you, strongly urging a reduction, if not to 2%
iwhich he favours) then at least to 3%.

e 5 The contested takeover mechanism is central not only to the
operation of the City but also te the disciplines on company

management in this country. No othay Buropean country gﬁlies_an
it to any significant extent, and comparison with other European

countries is thus beside the point.

3 Because the system is so important, it is essential that it
does not fall into disrepute. As a BGovernment we are oursalves
vulnerable to eriticism whenever a '"dirty' takeover battle takes
plagce: there have been several in the recent past.
Presentationally I sees nothing but advantage in being seen to do
something to tackle this problem.

4. I am satisfied that cutting the threshold to 3% and the time
for declaration to Fﬁﬁfﬂﬁ?ﬁ would be feasible and would not
crsate great problems for shareholders, companies or
intarmadiaries. All parties already have to maintain systems to
allow the Panel's regquiremente to be met immediately a bid is
declared - changes in beneficial holdings above 1% to be declared

within one working day. The changes I propose in the Companies

he
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Act requirements (which are acceptable to the Associaticn of

British Insurers and the Mational Bsscciaticon of Pension Funds,
representing between them the great bulk of institutional
ghareholders) should thus not be onerous.

e The great merit of the changes 1 propose is that it would
become harder for a predator to establish a dominant market
position covertly in the pre-bid periodl At presant,; an
immensaly powerful position can be built ovn by A single
ghareholder, acting perhaps within an undisclosed (and therefore
il1legal but ultimately unprovable) concert party. For example,
a predator could jump from an undeclared 4.9% to a much higher
figure in the five days permitted before declarationy so could
other parties acting with him. The combination of a 3% limit
with a two day period would greatly limit the scope for this and
inerease the number of parties to an undisclosed concert party

regquired to achieve control.

6. ¥You will have seen the recent campaign by the CBI about
takeovers. The driving force bhehind this campaign is
protectioniat, and we should have no truck with it. But we do
nam everything we can to -avoid the justification for our
open approach baing eroded by abuses of the takeover mechanism.
We want the market to decide takeover battles, not political
interventiunmr examnple, T do not want to be stampeded into
making references to the MMC on grounds of doubts about takeowver
tactics used, as distinct from competition; or having to take
powers to put a block on a takeover during a Companies Act
investigation. To be effective, however, the market must be
transparent, in particular as regards the -accumulation of
significant stakes, whether by determined predators or by
arbitrageurs 'putting a company in play’'. I baliave that

P
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twin actions I propose, cutting the 5% to 3% and the time from
five days to btwo davs,; would make an important and justified
impact in this area without altering the essential balance

between predator and purszsued.

7. I have discussed the matter with the Chairman of the
Takeover Panel, Lord Alexander, who has anthorised me to say he
personally strongly favours cutting the percentage to 3%. 1T have
also discussed with him two other ideas:

e

&) that the Panal should redoce the level above
w@i:h a full bid must be made from 29%.9% to some LA-LH =3
lower figure - perhaps 24.9% or 13%.9% ; and 35

that the Panel should be able to regquire bidding
T ——

companies to pay (perhaps on a scale related to

the waluoe of the bid) the costs of a successful
F—-WW_‘—'_‘-\—\_.—-_._H
defenco.

i, S

Both of these ideas have, of course, been considered before; and
both are matters for the Panel rather than the Government. Lord
Alexander would be very willing to instigate a debate on the
former, whether at the suggestion of the Government or on his own
initiative; and if so, would wish himself to open up the latter
guestion for which he considers, as a lawyer, there iz a strong

Cascg¢.,

8. If we decide to make the changes in the disclosure threshold
and time that I recommend, T see some pressntational attractions
in my announcing at the same time tha{flﬁi&gguiggiigﬂﬁzgg Panel
teﬂiq&ilg;e a debate on thfue further points - without LQETET;E"

o

T e —
that it is for the Govermment to decide, or that the

=
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Government is adopting a position of advocacy. On each of these

further points there are considerations both for and againstj

and I am, as you know, not interested in measures which sgek.to

protect management. But to put thesa inte the public arena at

the same time as [irm decisions on disclosure would steal the
CBI's thunder without impairing the integrity of the market

disciplines in the takeover mechanism.
9. I am sending copies of this minute to the Chancellor of the

Exchequer, the Lord President of the Council, the Governor of the
Bank of England and Sir RBobin Butler.

09 November 1988

Department of Trade and Industry

—

imitiadiva
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B Hovembar 15988

The Rt Hon Margaret Thatcher
10 Downing Street

London

BW1

r-':',_.-ll"ﬁ-l'- ﬁﬂ Vi, F-u"‘i_ # r"~_.d|:.‘:|,.-'i-1_.-\|-

DISCLOSURE OF INTERESTS IN SHARES

I have seen vour Private Secretary's letter of 31 actober.

I-entirely accept that & strong case has to be made out for

reducing disclosure thresholds here below the levels prevailing in
many other countries. But I still believe that the arguments for
doing s0 are compelling. Cur market system here is more open to

PN = ’ .
takeovers than are those in other European countries; and this

does mean that we need to be especially sensitive to the
opportunitie=s that purchasers have in our markets to conceal their
activities. Historically we have been ahsad of other countries
in introducing and subseguently in tightening disclosure
standards; and the EEEEE glsewhera is to reduce EEEifiﬂhle
percentages. In my judgment, we should ba ahesad of the field.
e ot ?
I think there is a general sense that circumstances have combimed
now to tilt the balance of advantage in this country rather btoo
much in favour of predators and arbitrageurs. By reducing the
notifiabla percantage, wa would meke it more difficult for the
predator to pick up shares cheaply before knowledge of his




activities moved the market against him. In many ceses, the
profit on the secret purchases up to 5% constitute the single
Largest incentive [OT & predaktor or arbitraqaéz. The longer his
a;ET?IETEE‘TEMEln covert, the more existing shareholders are
dizadvantaged - 50 early disclosure would not only help to redress

the present balance in the predator's favour, but it would also
protect the interests of the small shareholders. More generally.,
a lower threshold for disclosure would be bound to make our
markets more transparent, open and efficient.

It is for these reasons that I have urged a reduction in the
notifiable percentage to as little as 2% - though I understand the
reasons that have led Lord YnunngEfE;EEE for the slightly higher
level of 3%. But I do very strongly believe that a reduction
from the pregsent 5% is desirable. and I would regard it as a great
disappointment if thi=s most significant proposal coming from the
DT1's review were to be dropped.

I am sending copies of this letter to the Chancellor of the
Excheguar, the Secratary of State for Trade and Industry and the
Lord President of the Council.

Llr._\,.f.' lq.,w_.:,,,;.i,,,j

5 o
WA A ke

Approved by the Governor and signed
in his absence abroad
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Lot DERT L

The Ht, Hon, Lord Youny of Grafflam
Secretary of State for 'I'rl:ﬁ: and Indusery

. Paul Gray Esqg Department of
Private Secretary Trads and Indusery
10 Deowning Street ' 1-19 Victoria Street
London SW1A 2AA London SW1H DET

Swicchbhoard
=215 TETT

Telex BR11074/S DTHQ G
Fax M-2X2 2629

215 5422
FBZAER

1 Hovembar 1988

Den Puik

I am writing to let you know that a small insurance company
Trinity could be at some risk. The company employs about 300
in the Gloucester area. It insures commercial risks,
including the general business risks of individuals.

Equiticoarp own the company which is in a very weak financial
position. An Australian Mr Grant Fowler has decided to buy it
subject to the Department not objecting to him on the grounds
that he does not appear to be fit and proper. We shall have
to make a decision on this by mid-November,

The chances of him putting forward a credible package which we
can approve do not appear too good at present. If the
Department has to turn him down, it ie uncertain whether
Equiticorp would then decide to shut the company down or ko
struggle on in the hope of finding a new buyer. In the former
case publicity seems likely.

I will keep you informed of developments.

9L

JEREMY GODFREY
Private Secretary

Gosivrtie.

imitimgtive
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IODOWNING STREET
LONDON SWIA ZAA

From the Private Secretary 31 OQctober 1988

DISCLOSURE OF INTERESTS IN SHARES

ThanX you Eor your letter of 28 October
which the Prime Minister has seen., The Prime
Minister i3 reluctant to reduce the 5 per cent
threshold for the notifiable percentage unless ik
iz absglutely necessary. She does not think the
case for such a change has been made out.

I am copying this letter to Alex Allan
{H.M. Treasury), Alison Smith (Lord President's
DEfice),; John Footman (Bank of Englandl} and
Trevor Woolley (Cabinet Officel.

PAUL GRAY

Jeremy Godirey, Esg.,
bepartment of Trade and Industrcy.

CONFIDENTIAL
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PRIME MINISTER

DISCLOSURE OF INTERESTS IN SHARES

When you saw the papers on this subject last wesk vou agreed
to the proposal to reduce from 5 days to 2 days the presant
disclosure pericd for shareholdings above the notifiable
level, But before reaching a view on proposals teo reduce that

notifiable percentage from 5 per cent to either 2 or 3 per

e ———— TR

cent yéﬁ_asked for Further information on the rules of other

financial centres. (S=a my egrller mlnute and lekbtter at
Flag A).

-

The DT'1 letter at Flag B provides the response. Reducing the
threshold below 5 per cent would mean the UR having stricter

erlo=ll = L e —

requirements than most other centres. “on the other hand,

contested takeover activity is much more prevalent in the UK

e

than elsewhere. My own view is that the disclosure percentage
ghould be viewed more in terms of transparency of markets than

as unnecassary regulation,.

Only the Governor is arguing to take the figure as low as

2 per cent, So you might like to regard the choice as between
re.a_?iﬁg_t'ni ngs as they stand at 5 per cent or moving to 3 per
cent., I would recommend 3 per cent. But which do you prefar?

e ce.

FROL GRAY

28 October 1988

SL3IBFB
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-Paul Gray Esg Department of
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Prime Minister 119 Viceoria Stroet
10 Downing Strest London SW1H OET

LONDON Swischboard
SW1Ah 28R D1-215 THTT

Telex BR11074/5 DTHOQ G
Fax 01-Z22 2629

215 5424
PSSBNP

28 October 19882

Do Foudk

DISCLOSURE OF INTERESTS IN SHARES

In your letter of 24 October you said that, before reaching
her view on the leaval of the notifiable parcentage for the
disclosure interest in shares, the Prime Minister would be
grateful to know what the r_‘umparable arrangements are in othar
leading financial centres.

I am encloging a table which describes the reguirements that
already exist or are the subject of current proposals in the
United Btates, Australia and eight EC Member States. The
momantom in Burope is towards increased disclosure,
illustrated by agreement of a Directive on the topic in July
khis year. This will require all Member States to implement a
threshold of at most 10% by the end of 1330,

With a 3% threshold and a two day deadline, the UK would
continue t?mhﬁva the sttictﬁat rm;nirmnﬁ: up?lgihg‘&ﬁﬁlg’;l
companies (although France has a system whers individua
‘companies may choose to impose a level as low as 0.5%). ©On
the other hand, no other Buropean centre has any significant
devel of contested takeover activity. The threat of takeover
is a real discipline on management and it is important that
tha mechanism does not fall into disrepute. During a bid

Gosrtie.
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pericd, the Takeover Parnel rales regquire-disclosure of 1k
stakes and my Secretary of State considers it is important to
improve the transparency of the market in the crucial pre-bid

period when stakes are built up but during which the Panel's
rales do not apply.

I am copying this letter to Alex Allen

(Treasury),; Alison
Emith ({Lord President's Office),;

John Footman (Bank of

England) and Trevor Woolley (Cabinet Office).

JEREMY GODFREY
Private Secretary

=

ok

lmitimifve




EXISTING DISCLOSURE REQUIREMENTS
Country Initial threshold Comments
United States 5%

Australia We understand that the Australian Government
18 considering a reduction to 5%,

Prance French companies are able to insist on a
level as low as 0.5%, Examples are Paribas
(0.5%), 5t Gobain (1%) and Générale des Faux
{2%),

Italy 30 day deadline. Proposal to raise level to
4% with 48 hour deadline.

Denmark 1 month deadline, but stock exchange code
reguests immediate disclosure.

Hetherlands Applies only to corporate shareholders, not
to individuals,

West Germany Applies only to corporate shareholders, not
to individuals.

PROPOSED DISCLOSURE REQUIREMENTS

Belgium Legislation currently before Parliament.

Spain Final decision on threshold not yet taken.

Ireland - Ireland currently legislating on UK model.

M4 4ABG
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10 DOWNING STREET

LONDON SWiA 2AA
Fram the Privale Secretary 24 Qctober 1988

DISCLOSURE OF INTEREST IN SHARES

The Prime Minister was grateful for yocur Secretary of
State's minute of 10 October. She has alsc seen the subseguent
letter from the Governor of the Bank of England and the minute
from the Chancellor of the Excheguer.

The Prime Minister agreese it would be appropriate to
reduce the present disclosure period for shareholdings above
the notifiable level from five days to two days. On the level
of the notifiable percentage itself, she has noted that your
Secretary of State favours a reduction to three per cent and
the Governor to two per cent; before reaching her own view,
gshe would be grateful to know what the comparable arrangements
are in other leading financial centres.

The Prime Minister has noted that there is some difference
of view between your Secretary of State and the Chancellor
on the handling of the reduction in the minimum waiting period
for companies to disenfranchise shares where ultimate beneficial
ownership is not known. She hopes that it will be possible
to agree a public statement with the Stock Exchange on this
LEEUE

I am copying this letter to Alex Allan (H.M. Treasury),

Alison Smith (Lord President's Office), John Footman (Bank
of England) and Trevor Woolley (Cabinet Office).

Kell Thornton, Esg.
Department of Trade and Industry.

CONFIDENTIAL
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PRIME MINISTER

DISCLOSURE OF INTEREST IN SHARES

In July you agreed that DTI should issue a consultative

document on posgible changes to the law on disclosure of
.-——_'_-_-
interest ln shares. The consultation exercise is now complete

The main paper is Lord Young's minute of 10 October (flag A):
there have been subsequent comments from the Governor of the
Bank (flag B) and the Chancellor (flag C).

e —
T T

There ara three main issaes.

DLM Li:._ Aasdes L
The notifiable percentage - .l.. r ‘.;-._,..,,;,_';,.1!’ .—:,‘1....._.f_.-.;_~j'_:I b (e b b

u-a.;]' ey e Y ool
At presant shareholdings have td be disclosefl when they reach

5 per cent. In the light of the consultation Lord Young

gsuggests reducing this threshold to 3 per cent. The Governor

Im’
?wnu‘id go a step further and reduce it te 2 per cent, although

L ; & Pl g
he 15 not 1nsisting on this approach. Curiously the
Chancellor's minute is silent on the issue; I gather he was

advised that moving to 3 per cent was hardly worth the effort
and to comment thakt there was therefore no point in moving
Erom &5 per centy; but then having seen the Governor's
prchEEﬁEE'iur going to 2 per cent he decided teo offer no
comment at all. T

e —— .

My own view is that there is something to be said for a lower
disclosure percentage. But I doabt if there is much in the

choice between 2 and 3 per cent.

Disclosure period

At present companies have five days in which toc disclese that
' Te————
they have acguired interests of 5 per cent or above. In the

consultation opinions varied between whether this should be
reduced to one, two or three days. Lord Young proposes to

_—

—




shorten the deadline to two days. He is supported by both the
Governor and the ChanceIlor.

Stock Exchange arrangements

In the consultation there has been support from all parties

for the Stock Exchange to relax the rules by which it 11ﬁ1§§

the freedom of listed companies to restrict the rights of

“shares when Compafiies receive unsatisfactory responses to

e —

enguiries about ownership. The Stock Exchange has said it is

now considering changes to its rules. But it wants firat to

d conclosion before the Govermment introduces the legislative

. l-\—\__ = &
changes in the Companies Bill next session.

—

There i3 some difference of view bheatween Lord Young and the
Chancellor on how to handle the Stock Exchange. Lord Young

wante to tell them that the Government is considering

o AT T =
legislation to reguirea the Exchange to reduce to seven days

= . e - - -
the minimum waiting pariod for companies to disenfranchise

shares where the ownership has not been established; but he

does not propose to make this statement pyblic. The

e ———
Chancellor wants to go further, and to decide now to Bay

publicly when the Companies Bill is published that the

Government will take action if the Stock Exchange does not

itself do so.
.-—-_'_._'_-_\_

Conclusion

(i} Would you prefer to reduce the disclosure percentage
to 3 per cent or Z per cent? o ,1;h‘4}rfﬁ
p p =& Lji-.ﬁol--"l-u. L-'I"':- : L It
ool .J,;nﬁ4;pfgmuﬁat -
Are vou content for the disclosure period to be
reduced to two days? ‘z
LA

Do you support the gentler pressure on the Stock
——
Exchange proposed by Lord Young or the tougher
approach advocated by the Chancellor? ] lﬂﬂﬁ# il LE

e{l_:ﬁ c_d:u gt aleleTnds wid U

PAOL GREAY
21 Octobsr 198E
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PRIME MINISTER

DISCLOSURE OF INTEREST IN SHARES

I have seen a copy of David Young's letter of 10 October.

I agree with his proposal that the deadline for disclosure of
holdings above the notifiable percentage should be reduced to
two days. I am also content that no immediate action should be
taken on concert parties. It is however important that we do not
rule-ocut the option of legislating should the wvarious Court cases
currently in train identify significant problems# with the concert

party provisions.

The bid for Consclidated Goldfields has highlighted the difficulty
that companies face in identifying who holds their shares. This
is a problem that has concerned me for some time, I agrea with
David that the best way of solving this problem would be for the
Stock Exchange to reduce to seven days the minimum waiting periocd

for companies to disenfranchise shares wherea ultimate beneficial
ownership is not known. But I beliesve we must make it clear tThat
wa shall legislate to this effect if the Stock Exchange fails to
make the necessary changes within a reasonable period of time. If
the Companies Bill has to be published before the Stock Exchange
reaches a decision, we should be prepared to say publicly that we

‘are determined to solve - this preblem; one way or the other, and

tha Stock Exchange should be given notice of this intention now.




e

The other problem shown up by the Consolidated Goldfields bid is
that option holdings escape the disclosure net, Dealing with this
p:ﬂhlnmr;hnuld also be a priorvity; and I take it that this is what

David means when he says there is a case for widening the scope of
the types of interest and of equity caught by the provisions.

I am sending a copy of this minute to David Young, John Wakeham,
Robin Leigh-Pemberton and Sir Robin Butler.
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] 13 October 1988

The Rt Hon Lord Young of Graffham
Secretary of State for Trade & Industry
Department of Trade & Industry

1-19 Victoria Strest

London

SW1H OET

b dast

Thank you for sending me a copy of your minute to the Prime
Minister of 10 October setting out the meazures which You propose
to improve disclosure of interests in shares.

Although you have not met all of the points we made in our
submission to your Department, you have taken those which we
cocnsider most dasirable and effective - the reduction in the
notifiable percentage, reduction in the period within which
disclosure must be made, and pressure on the Stack Exchange to
relax some of the constraints they place upon application of the
Companies Act provisions. I am content, therefore, not to press
any further the case for other, less critical, amendments.

I would however like to restate my preference for reducing the
notifiable percentage of 2% rather
revealing the activities of potential predators earlier would in

my view exceed any disadvantage in terms of the marginally greater
et
degrea of market exposure and administrative inconvenience far

genuine portfolio investors.

p— e —- T - -

ST, T

f"I'am cnpf‘thiH—IEtter to the Prime Minister, Nigel Lawson,
John Wakeham and Sir Robin Butler.
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BRIME MINISTER
DISCLOSURE OF IMTERESTS IN SHARES

1 On & July I sent to you a draft conmsultative document on
posaible changes to the law on disclosure of interesta in shares.
Following comments by the Chancellor and the Governor, IFoU agreed
‘ofi 20 July that the document should be publishedyr You also noted
that further conaideration would need teo be given to the policy
considerations when the consultation exercise was completed. We
have now received responses to the document, in the light of
which I believe we should take the action set out in paragraphs 3
to 3 below.

2 The main specific conclusions from the consultation ara as
follows:

{a) Thera i8 1ittle or no suppdft, cven from companies, JEBE the
two major possible changes to the law that the document argued
against. These were astomatieideslarations of benaficial
gwnership of all shares and a change to the statutory power of
companies to inguirs intes their ownership which would have
required a registered nomines owner of shares to give details of
the ultimate controller. The eonsultation confirms that we were
‘right to dismiss these proposals as buordensome and unworkable,
T — —

(b) There i&8, likewise, no demand for any changes to the

soncart party provisions. The large majority of c:gmpa.nr.e:—‘.‘ and of

cthers who commented on this polnt were content with the current
law, There is, therefore, soneasesforstaking any steps before
the law is tested in the Guinness prosecutions. S
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(o) Thare is widespread support amony the companies whigh
respondad, for a reduction in the 5 day deadline for disclosuare
e

of interests of EE or above. Opinions vary as to whether the
deadline should be EY, d’ur E ﬂﬂfﬂ; but most would prefer a short
deadline. The Einannial Earvicms gactor is divided an the
question and mest-of those who.could accept a reduced deadlige
————y

would prefer 3 ﬂuzﬁ. although a small minority could accept
2 days or even 1 day.

() Thers is similar support from companies for a reduction in
the 5% disclosure threshold. Again, opinions vary between 1% and
i ﬁ;_;ha id=al threshold. The message from the financial
services sector is that it would find this step slightly harder
o swallow than a change in the deadlina; but one may draw the
conglusion from the consultation responses that a 3% threshold
wouldnot belunduly burdensome. It is worth noting, that
representative bodies of City practitioners and inatitutional
investors would be content with a 33 level.

(e) There is sapport from all parties for The Stock Exchange to

:elnx the rules by which it 11n1t§ the [reedom of listed

uuﬂpaniuﬂ to take powers in their art;eleﬂ to restrict the rights

of shares when companies receive unuutisfactntg responses Lo
—

—_— e — ey
inguiries into ownership.
p—— —

(£) Thare is general suppert for the minor improvements to the

section 212 ing&irx Erneeﬂure putline in the consaltative
document. There also appears to be a case for widening the scope

of the types of interest and of egquity caught by the provisions.

3 In its response to the consultative document, ElEpStoci
Exchange has said that it is considering changes to its rules,
provided adequate safeguards are provided against arbitrary
action by company directora restricting shareholders' rights. It

=
nterprise
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wishes first to consult interested parties and to lesarn the

results of pur consultation. Clearly, this pio@SSSIWIlL not havs
Leen completed in time for us to take account of The Stock
Exchange's sventual decision when fﬁtrnduninq our legislative
‘changes in the Companias Bif1 early naxt session,

4 I imktend; therefore; to apply pressare on The Stock Exchange
soehange ite rulaes,’ The Chancellor, in his letter of 18 July,
suggested that we tell The Stock Exchange that if it does not

act, then we will override it in 1;qislatiun. In its

consaltation response, the Exchange itsei? suggests that if we
want listed companies to have stronger powers we could legislate

to give them to them. BSuch legislation would, as the Exchange no
doubt knows, be controversial, It might involve limiting the

Exchange's fresdom as :nmpeteﬁl acthority to make such listing
rules as it sees fit. It could only, given the Exchange's
timetable, be introduced by an amendment during the passage of
the Companies Bill. It would also be sSeen as a major public

rebuff to The Btock Exchangé?- For thesa reasons; 1 ::;Efagﬂtugnﬂa
Enat we te Exchange that we are considering overriding
legislation, but that this should not be made publiec., We could
then reconsider the desirability of such a stap if and when the
nead arose.

5 I believe, neverthaleszss, thatmaEsshanldvtakesfirmeactionin
the Companies Bill to improve disclosure. I believe that a
reduction of the notifiable percentage to 3% together with a
shortening of the deadline for disclosure to 2 days is now
desirable for the follow reason [

(a) It would be consistent with our policy that our role is to
ansure that there is proper transparency in the market,
laaving the market itself to make decisions without further

interfarencea.

-
the
.‘ En ta ﬁp’ﬁ:
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If we do not act now to improve disclosure we run the risk
of being pressured into taking more interventionist action
to regulate hostile takeovers, which might have the result
of upsetting the balance of advantage tooc mach in the
favour of target companias.

The issue of share purchasing by predators prior to a
takegver bid has again attracted public comment with Ethe
offer by Minorco for Consplidated Goldfields. There will
bea considerable advantage in our bsing seen to take action

that deals specifically with such conduct.

Th= large majority of companies who responded to our
consultasieon argis for feductions dn hoth the threshold for

—

disclosure and the deadline.
____,_.——

—=

While The Stock Exchange wants to see the 3% level
maintained, the British Merchant Banking and Securities
Houses Association (which represents City practitionsrs)
and the Association of British Insurers and the National
Agszoclation of Pansion Funds (which represent the
ingtitutional shareholders) and the CBI either favour or
will be content with a reduction to 3%,

The Governor has previously indicated his opinion that the
threshold should be reduced. EEhEsBank has now, in iks
formal response to our consultation presented strong
arguments as to thfu leyel aven as low as 2% would npot
create difficulties for the City.

The namber of shareholders caught by a 3% level would not
be lar = typically no more than 10 h&IETHEE’Df such a
gize would exist in a listed company,.

-
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The Takeover Panel has now cperated for some time with a
reguirement that 1% dealings b= disclosed within 1 day
during EAkEovEers. The City has not faced any difficulty in
complying with this rule.

For these reasons, I would propose to include the reductions in

the Companies Bill when it is introduced.

& I am copying this minute to Nigel Lawson, John Wakeham and to
Robin Leigh-Faemberton and Sir Robin Butler.

D ¥
@ October 1988

DEPARTMENT OF TRADE AND INDUSTRY
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PERSONAL

100 DOWNING STREET
LONDON SW1A 244

From the Principal Private Secretary 26 September 1988

The Prime Minister saw on her return
Erom her wisit ©0 Europe your letter of
19. Septambar about the report in The Timas
concerning two individuals who wera paid
dividends of £19 million.

The Prime Minister was most grateful
for the informaticn in vyour lekter.

M. L. WICES

The Rt. Hon. Eobin Leigh-Pambarton

PERSONAL
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Lk cof ' Cngtand
2 - A BGIR SAH
15 Septembar 1388
2

Nigel Wicks Esqg CEE 12:___2,, (?r .4_:.4,@?_1

Principal Private Becretary
to the Prime Minister

10 Downing Street

London

BW1lA ZAL

r ﬂf ;i
JJHLJ' 3
When we were at Dunphail the Prime Minister drew my attention to a

report in the Times of how dividends of £19 million were paid to
two individuals; for ease of reference I enclose a photostat of

that reporkt. The Prime Minister understandably disapproved of
such a level of personal reward but I was unable to tell her
anything about the history of the firm.

On investigation it appears that the report in the Timeas is
reasonably full and accurate. What is bad is that two young men,

e

by wvery aggressive and frankly questiénablﬂ sales methods, should

e

have been able to make profits on such a scale at the expense of
their eclients in the futures market; what is better is that the

firm has had to improve its methods and standards in order to

comply with the Financial Services Act and that, in spite of a

Eh;;b fall in profits and the absence of Hughes and Walsh from the

management of the ff}m, ik h&g_ﬂﬂt yet been accepted by the BRD to

S L YRt LT D
which it has applied.
L s

. =

I hope that this is a caze in which our new legislation is going
to have just the effect intended. =

fﬁ“uiz:fﬂ*n o /

/
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£19m paid to LHW founders

By Laswremce Lever

Chvidends of E19 meliizn have
been  paid &0 two - former
direciors of LHW Fuiurnes, the
futures braker that attracted a
storm of criticissn for s high=
prEisEnt scilimg -~ i0  pravaie
clients

Mr John Hupghes and Mre
Jeremy Walsh, botk in thers
Vi, own 83 per cent of the
shares s LHW's parent dom-
pany, although both resigned

| a5 directors of LHW Futorss

same lime apa, Thesr . divie
derad pavoil from LHW puls
them comiomably nmong Brl-
aim's highest carmers.
However their sharshadd-
irgs in LHW will be fgken into
goosun by the Associgtion of
Futures Brokers and Ligalers,
the :urI.I'-LL'gl.L|I:I.1':rr!|' OFEAMZa-
tion [SEON 1 which LHW has
apain apphed for membership,
The AFHD  reected  an
application by LW in 1984,
While Jr Hughes and Mr
Waish were on the hoard of
LEW, the company sained 2
repulation lor charpeng ca0ss
SiWE COMMISSI0NS on (uidns
coniracts which were pggness
sivelv sald aver the elephone
1o thousands ol provate -

High earners: John Haghes (left) and Jeremy Walsh

gats. Many clienks wese 1odally
unsuited to the high risks
involved n fuleres dealimgs
and Jnst thousands of pounds
hioreover, e high commis-
sions LHW charged meant the
odids were heavily weighted
against their clients  making
oeeernll profits from thewr deads
ings with the firm.

LHW's racries resulisd in
cnormous pradits for the com-
pany. 1t made £1%.4 miblhos
pre-tax profis in (he vear 1o
Bfarchk 31, 1986 aned Eifun
mitlion Lhe foliowing yoar
Turnover o Lhose fwo yezrs

wat £1%5.5 millian and £3.7
meliign respectivedy

LHW Fuiures® profits pro-
vided mostof the profits sade
by the parenl-company, LHW
Holdings, in [986 and 1987,
in those years LHW Haldings
msade a 10ia] profil beloee 2
of £37.8 millben

The profits enabled i@ to pay
a dividend of E£23 mullian
covering bath  bvears, M
Hughes and Mr Walsh, whn
=xch owen ahowt 40 por cenl of
the shares in (he pEreny com
pary, picked up L£19 million
between them. Mre Hoghes,

wha nevw Dives 1o Switzerland,
was one of Lthée [Sunding
direciors of LHW Fufares in
1931 with Mr Walsh

LHW Fuires has had 2
clean sweep of it5 manage-
meenil, recluced 155 s12dT vy wo-
thircs sinshed ol comouEsion
rabes and made ather chinigss
aimed al securing memoer-
ship of the AFBIX [T mecds
membership of an 5RO ar the
Cocuriteel and  Imwersiments
Board 1o contmut in business.

ki Brian = Edgelev, now
chasrran of LHW  Fuicres,
says M Walsh and M
Hughes “have na execulive
rovkie 1mi 1he comipany-ak all.” He
saued: < Thes might eam time
tor ferme avk nd 8 low guestinns,
b 1 b m=xpCadhve GCCISIGNS ans
taken by she existing manape-
i i1
The days of complaints o the
press against LHW aopear ia
he over, Howeyer, Lhe changss
have zlip coptmbulsd o oa
drastae redocsion in the
company's  profne,. LHYW
Holdings wis itselt Coumating
that fior the Emuap
wnild be unbiksly @ exceed £3
mdlemn in the financil wsde 10
arch 148, comparsd 10 Eld
millior the previoss sear,
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The Re Hon Lﬁdfmnfﬂrﬂhm
Secretary of Sase for and Industry

Departmest of
'The Rt Hon Douglas Hurd CBE MP Trads and Industry
The Home Office

1 =19 Victoria Serest
Egggﬂhnne 8 Gate \o SW1H OET

Sortichboard
SW1H SAT 31218 TE7T

Telx BB11074/S DTHQ G
Fax M-222 W79

215 5422
LO4AGT

17 August 1988
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Thank you for your letter qﬁfTT#;ugust 1988, and for your
reminder of the pitfalls which may lie ahead when this
proposal goes before Parliament.

I am sure we shall hear the arguments you outline when the
8ill reaches both Houses: I am confident, however, that we
shall be able to rebut them. The fact is that as financial
markets become more international the distinction between
public benefit in the UEK and elsewhere becomes increasingly
blurred. Several UK companies are now listed on the New York
Stock Exchange, as well as in London: insider dealing in those
sharas on either market will affect investors in the other
market. Actions taking place exclusively in one territory can
have a direct affect on investors in the other. 1In addition,
wa should remember that we have, as you know, sought to remove
barriers to direct investment overseas by persons in the UE.
Large amounts of UK funds are invested by individual investors
in the UK and by UE business in overseas businesses or
overseas markets and it must be in our interest to see crooks
who manipulate those markets brought to account. In summary,
while we do hope to benefit reciprocally from other countries'
assistance, we do not need to rely on that as the only
potantial benefit to the UK.

On the points you raise about extraterritoriality, I accept
that we shall need to continue to be vigilant about overseas

-
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‘authorities making exorbitant claims of jurisdiction here.
Indeed, I am not sure that there are any steps we could take
which would ever rule that possibility out entirely. The
proposed power would however help in two ways:

(a) Overseas regulators (in particular, the US) who are at
present liable to seek to use their compulsory
investigation powers extraterritorially will have less
cause to do so. The US Securities and Exchange Commission
have told us the proposed UK power would help their
existing efforts to deflect domestic US pressure on them to
use their subpoena powers extraterriotrially. {Thera would
of course be no guestion of giving overseas regulators
"what they choose™. In considering their requests, we
would consider whether assertion of extraterritorial
jurisdiction was intended; and, again, before disclosing
information obtained under the powers, ensure that that
information was strictly necessary for the stated purpose
of the reguaest).

(b) On the subseguent issue of who should initiate
proceedings, the proposed power would provide a channel for
consultation in those cases where, as often happens, the
issue is not so much one of disputed, as of dual
jurisdiction.

As vou say, the guesticn of how and when to exercise the
proposed power will sometimes invelwe difficult judgments. It
is nowever a burden which we have to accept if international
markets are ta be properly regulated. One of the safeguards
against "fishing expeditions” (about which I share your
concern) must be a requirement that overseas regulators
gspecify what information they want, why they want it and the
grounds for suspecting an offence or breach of rules. We
already impose this requirement on overseas regulators seeking
our assistance in making voluntary enguiries, and it has
proved an effective discipline.

1 agree with you that we need to ensure that your mutual legal
assistance legislation and my own proposal are saen as
complementary and not conflicting. Here I foresesa no
particalar difficulty. 1Im pursuing investigations in
financial services regulation a large amount of information
has to be gathered, often across borders, before procesdings
can be contemplated. Also, even when proceedings are
initiated they can be of a civil rather than criminal nature,
although this may not become clear until some way into the
investigation. Your officials have already been in touch with
mine on the point, and I agree that they should continue to

Pd
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"liaise on how the two systems can complement each other, and
an how to ensure that where criminal proceedings Aare

initiated, overseas regulators are not able to play ocne system
off against the other.

I am copying this letter to recipients of my earlier letter.

e

{f@
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& : BANK OF ENGLAND

LONDOM ECIR ZAH

lHE DEPUTY GOVERMOR
15 August 1983

The Rt Hon Lord Young of Graffham
aecratary of State for Trade and Industzs
Department of Trade and Industry

1 Tictoria Stropg

London

SW1lH QET
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OTI INVESTIGATION RS O HALFE VERSEAS REGULATCRS

Io the Governc I am respondi vour- recsnt louts tg
che Prime Ministe his subjack. = .

AS you know from the Governor's lekd Y 2L April; we wary

much endorse the obijsective of vou T We do, howevar P

have a numtgr of concerns zhout led arr dngemencs ’ﬁg-ihﬁ'f
implementacion, which have bean =44 in discussicns \
raspective officials:=-but which are = Lesl, Dillwy

the proposals as thev now =tand.
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QUEEN ANNE'S GATE LONDON SWIH PAT

11 August 1988

PROPOSED NEW POWERS OF INVESTIGATION TO ASSIST
OVEESEAS REGULATORY ADTHORITIES -

-

.II ¥ J - llr.

Thank you for copying to me your recent mimbte to the Prime
Ministar. I do not disagree with your proposal, but I sea
arguments which you will need to be ready to meet if they are
raised in Farliament.

If an overseas regulatory authority wishes to mount an
investigation hare, and you agree, people and bodies who may be
able to cast light on the matters under investigation (who as
you say will often have no close links with the real target)
will commit criminal offences if they fail to co-operate, or
give false information.

Arguably this only slightly extends provisions requiring
co-oparation in other investigations, for instance, section 105
of the Financial Serwvices Act 1986. But yvour proposal can be
seen to go further because there is no direct public benefit.
Instead of dealing with suspected wrongdeing here, we should be
dealing with it elsewhere and hoping to benefit reciprocally
when we need help with overseas investigations. On this basis
we should be applying the criminal law to enforce compliance -
which could be gquite anerous - by people and bodies whose
involvement is incidental and entirely innocent.

I appreciate that being able to co-operate may make it
easier to resist or control other countries' claims to exercise
extraterritorial jurisdiction here, but it does so at the cost
of giving them what they choose, subject to your powers to frame
and direct the investigation. I am not sure that Parliament
will feel that this i=s a sufficient safeguard. Nor is it clear
that there would be any better contrel of undesirable
extraterritorial activitiez when you did pnot exercisa your
discretion to enable an investigation.

/S The worry

The Rt Hon The Lord Young of Graffham




The worry I have is of 'fishing expeditions' unfairly
burdening banks, advisers and others in this country. As you
will know, I have proposed new arrangements for international
mutual assistancea in criminal matters, but these turn on
criminal proceedings being pending or intended. This ensures
a certain minimum procedural correctness, if no more. The
safequard in your scheme i=s the personal assessment of the
Secretary of State in a particular case of a foreign
investigator and investigation. That puts quite a difficult
burden upon him.

The difficulty I see is that onerous duties mitigated only
by your powers will arise on the basis of overseas suspicion:
proceedings will (or certainly should) bring the matter within
mutual legal assistance provisions and attract arguably more
robust judicial safequards. It may be right that because at an
earlier stage matters are speculative rather than substantial
the apt safeguard is political, rather than judicial, but I am
sure we need to develop a deliberate line on this.

I take it that your considered judgment is that the
reciprocal benefits outweigh the misgivings I have canvassed.
I am 111 placed to weigh the competing claim=. I write only to
ansura that the issues are fully considered privately before we
commit ourselves to public debate.

A copy goes to thosa who received your minute.

Approved by the Home Secretary
and signed in his absence.







10 DOWNING STREET
LONDON SWIA 2AA

From the Private Secreiary 27 July 1988

El;SJ I'ﬂu'.“"lr.

PROPOSED NEW DTI INVESTIGATION FPOWER TO
BE INTRODUCED IN COMPAMIES BILL TO ASSIST
OVERSEAS REGULATORY AUTHORITIES

The Prime Minister was grateful for
your Secretary of State's recent minute.
Subject to the views of colleagues, she is
content for the proposed power to be included
1n the forthcoming Companies Bill on the
basis of the terms and restrictions described
in your Secreatary of State's minute,

I am copying this letter to the Private
Secretaries to members of E(A), the Home
cecretary, the Foreign Secretary, the Law
Officers and the Governor of the Bank of
England.

'
o B

I|".| i
hhgi
{PAUL GRAY)

Neill Thornton, Esq.,
Department of Trade and Industry.
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COMPANIES BILL TO ASSIST OVERSEAS REGULATORY AUTHORITIES Ced o
Pl

e bl

I announced on 17 May proposals on DTI investigation powers and

gald we were considering the introduction of new provisions to
e@nable me to obtain information which could assiat investigations
being undertaken by overssas regulatory authorities, My
memorandum to B(A) of 7 July concerning introduction of the
Companies Bill said I would be writing separately on this
subject. You had earlier sxpressed concern about the extra-
territoriality implications.

2 I am convinced that it is desirable to have a new power to
asaist overseas regulatora and believe that our proposals will

T e ] . a
reauce, not increase, the risk of unacceptable extraterritorial

activity by foreign regulators. We have outlined our propcsals
te other Departments at offiecial level and understand that thay
have no objections (except for some unease in the Scottish Office

about the wide scope. I sympathise with this unease but for the

reasons given below, the power must be wide if it is to be

= —_ oy

effeckival.

a. International co-operation between regulators is becoming
increasingly important as markets and business operations become
increasingly internaticonal. The ability for regulators to
exchange information they already hold 1ls not enocugh; they need

also to be able to obtain information on behalf of each other.
The SEC is currently seeking such a power to enable them to

P51BGJ
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obtain information domestically which ia sought by a foreign
supervisaor. Frovided that suitable safeguards exist, there is
much less risk of unacceptable extraterritorial activity by an
overseas regulator if there are pffective official channels for
obtaining the information needed. A power for the Becretary of
State to investigate at the regquest of an overseas regulator
would provide such a channel while keeping control of the
decision to investigate the conduct of the investigation, and the
decision on how much to disclose to the overseas regulator in the
hands of the Sscretary of State.

9. The attached paper ocutlines the main features of the

iy

propoesd new power. Its purpose is to assist overseas

ragulatory authorities with responsibilities similar to those of
the Department, that is to say, those responsible for supervising
investment businesses, insurance companies and compliance with
company law. It is also proposed, with the agreement of the
Treasury and the Bank of England, that the power should be usable
to assist foreign banking supervisors. The power should be

exercisable only at the request of such an authority, and where
we are satisfied that adeguate safeguards exist as to the use to
which information passed to the authority would be put. The
Bank of England would be consulted about regquests from foreign
banking supervisors. ThéFE_Q?ETET}EaaF iEE;?EaEfﬁnal links

between police authorities and we do not therefore think that it

is necessary Lo be able to investigate on behalf of an overseas

—

police authority.

.————-_-_-_-_-

- I propose that the Secretary of State should have a wide
discretion as to whether or not to comply with a particular
regquast ta investigate. The identity of the requesting
authority and whether it was willing to offer reciprocal

PS1BGT
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farilities would be relevant factors, but should not necessarily
ba decisive. The important point is that the deciszion on
whather to investigate in this country will always rest with the

- TR e,
Secretary of State and he, not the overseas regulator, will be
able to direct the conduct e ghe investigation,

I
b We have considered the scope of such powers and how they
might apply. Domestic inveatigation powers have a specific
target (a particular company or dealings in particular shares),
and the people who can be reguired to assist the investigators
are defined in relation to that target. This approach will not
work for investigations on behalf of overseas regulators. The
real targets of the investigation will probably be outside the
Ok the purpose of the 1lnvestigation in the UK will be to get
ralevant evidence. This might be held by a wide range of people
- brokers, merchant banks, creditors, advisers, individual
investors - who have no close links with the real target. The
power therefore needs to be wide enough to allow the

-—

investigators to cbtain documents and oral evidence from anyone

T,
who can reaaﬂnably be expﬂcted to be able to help them in their
enquiries. The safeguard shouald be tight terms of reference for
investigators and a power for the Eecretary of State to glive

dlrect1un5 ta the 1nvest1qatnra tﬂ ansure that control can be

exercised over the scope and direction of the investigation.

T I should be grateful for yvour agreement that we should go
ahead with including such a power in the forthcoming Companies
Bill. We will keep in touch with interested Departments about
the detalls. In particular; officlals will discuss further with
relevant Departments to what extent search and enkry powers might
been applied to this new power and whether there should be

provisions to protect banking information.

PF51BGJ
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B I am copylng this minute to the other members of E(A); the

Home Secretary and the Foreign Secretary; the Law Officers and

the Governor of the Bank of England.

July 1988

Department of Trade and Industry

PS1BGT




PROPOSED OUTLINE FOR A NEW DTI OMNIBUS POWER TO INVESTIGATE ONH
BEHALF OF AN OVERSEAS REGULATOR

1 Purpose of Power

To enable the Secretary of 5tate to institute an investigation to
obtain documents or other information from any person in the UK
who 18, Or may bDe reasonably De aXpected to be; able to provide
information which would assist with an investigation being
conducted by an overseas authority in a regulatory field broadly
equivalent to those covered by the DTI and its agencies and the
banking supervisory field.

2 Ccriteria for Exercising Power

The Secretary of Etate would have discretion to investigate at
the request of an overseas regulator where it appeared to the
Secretary of State that there was a good reason to 4o so, in
order to asgist that regulator in enguiries it was making. The
power would be exercisable only at the request of a regulator
with responsibilities broadly similar to the Secretary of State's
regulatory role in the Companies, Financial Services and
Insurance fields. BSubject to that, the Secretary of State's
discretion should be very wide. He should be free to reject any
reguest and to determine what constitutes "good reason”. There
should be non-statutory guidelines for deciding whether to
investigate. These might include:-

1 the identity of the overseas regulator reguesting
assistance. In deciding whether to assist, the responsible
conduct of the authority and the ability to offer reciprocal
arrangements for the UK are factors which could be taken into
congideration, but would not be a pre-condition. The oversaas
regulatory authority should alsc not appear to be seeking to
agsert extraterritorial jurisdiction in an unacceptable way;

ii thae nature of the enguiries being made by the requesting
authority and the nature and relevance of any information
potentially available in the UK. In principle, we would be
prepared to aszsist in the investigation of suspected fraud,
misconduct or misfeasance; alleged breaches of relevant
regulatory requirements and suspected misconduct by somecne
authorised to carry out relevant functions subject to a "fit and
proper’' requirement. We would not, however, normally investigate
before a person was authorised as that could easily become a
“fishing expedition”.

In deciding whether to investigate, the Secretary of State should
not need to consider whether the activity being investigated
would give cause for an investigation under our domestic powers.

3 Investigators Appointed

The Secretary of State would have discretion to investigate
(using departmental officers) or to appoint 'competant persons'’
to investigate (these could be inspectors or even overseas
regqulators staff). The appointment letter to the investigators
would set out the terms of reference. Investigations would be




- 'f:ﬂ

less open ended than domestiec investigations and would be
confined to obtaining the information specifically sought.

4 Investigators Powers

The investigators should be able to:

i put guestions and require documents/papers etc from any
person in the UK who could reasonably be expected to have
relavant information.

ii take statementse on ocath.

In some investigations it may be helpful also to require bank
account information on similar criteria to those being preoposed
for Companies Act inspectors. Legal professional privilege
should be preserved to the same extent as it is preserved in
relation to domestic investigation powers. ©Search and entry
powers would also be helpful, in specific instances where papers
have been requested but not produced, or there is danger of them
being destroyed. The power for evidence taken to be used against
the providers should be included.

5 Sanctions

There should be a criminal penalty for fallure to co=-operate or
provision of false information.

& Control of Investigators

The Secretary of State sghould be able (at any time):

i to require the investigators to report to him,
to stop or direct the ingulry.
7 Costs
The Secretary of State should be able to recover cests from the
reguesting overseas regulator in cases where he considers this

Appropriate.

a8 Information Obtained

The information would be restricted, and should be permitted to
be disclosed only through the selacted gateways sSet out in the
Companies and Financial Services Acts. The Secretary of State
should have discretion on whether all or part of the information
obtained should be passed on to the overseas regulator. We would
seek, in general or ad hoc arrangements with the overseas
regulators, to impose conditions on the use of information in
order to prevent it being used in the exercise of
extraterritorial jurisdiction. The information could be used
also for domestic purposes, eg as a basis for seeking a winding
up order or disgualifying a director.




Beporkts

The investigators would only report to the Secretary of State,
and their reports would not be publishable.

DTI Companies Division
June 1988
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From the Privale Secretar 20 July 1988

D{J&f hdf;Ju

DISCLOSURE OF INTERESTS IN SHARES

Thne Prime Minister was grateful for
your Secretary of State's minute of 5 July

and the attached draft consultative document.
Ehe has now alsc seen Moira Wallace's letter
to me dated 18 July and the Governor of the
Bank of England's letter of 139 July. The
Prime Minister is content for the consultative
document to be izgued as your Secretary of
State proposes, but has noted that, in the
light of the comments by the Chancellor and
the Governor, further consideration will

need to be given to the policy conclusions
when the conBultation exercicse is complete.

I am copying this letter to Alison Smith
[Lord President's Office), Alex Allan (HM
Treasury), John Footman (0Office of the Governor
of the Bank of England] and Trevor Woolley

(Cabinet Qffice).

Nowss

Pagi

{PAUL GRAY)

Neil Thornton, Esg..,
Department of Trade and Industry.
RESTRICTED
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PRIME MINISTER '

DISCLOSURE OF INTERESTS IN SHARES

¥You saw the weekend before last Lord Young's minute of 5 July

and the attached graft consiiltat ive documant . But ¥ou agreed

to wait for Treasury and Bank comments before issuing vour
¥ e ——
reactlon.

—
Both the Chancellor (18 July) and the Governor (1% July) have
now responded. Th both ke a more gsitive view than

g e SR

Ll 0, - és-;'_l. _ 1
Lord Yaungi_ But neithedr is pressing for amendments to the
B

consultative document, Instead they reserve the right to

argue their views after the consultative period.
- .

Content to agree that the consultative document should be
igssued, while noting that further policy discussions will be

necassary in the light of reactions received?

PAUL GRAY
19 July 1988

FEAYAJE
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The Rt Hon Lord Young of Graffham
Secretary of State for Trade & Industry
Department of Trade of Industry

1-19 Victoria Street

London

BW1H OET

5

k Ly ca‘iﬁ‘jt

{{ )
Thank you for sending me the latest draft of the consultative
document on the disclosure of interests in shares.

In commenting on an earlier draft we took a more positive view of
tha advantages of making legislative changes than was reflected
then or is reflected now in the paper, or in yvour covering latter
to the Prime Minister of 5§ July. I think the paper sets cut the
izsues very well, but I would have preferred it to be more neutral
at several points in balancing the advantages and disadvantages of
change.,

I do agree with you that we zhould persuade the Stock Exchange to
ralax the constraints on companies wishing to restrict the rights
attached to shares when they have received an unsatisfactory
response to enguiries under Companies Act procedures. But on a
number of points we would I think see the balance of argument a
little differently. I would support more strongly than yon the
proposal to lower below the present 5% the threshold at which

interests in shares must be disclosed. I would zea greater

-Enssible advantage tham you ﬂD“EEEE-IEquiang automatic

declarations of interest in specified situations; and I am lass

S —

Tonvinced than you that no improvement is possible in concert




party provisions which. if our understanding is correct, have
never been successfully enforced in a legal action.

I appreciate the time constraints under which you are operating
and rather than seek to prolong discussion now I would be content
to reserve the Bank's right to submit our arguments in fuller form
during and after the conzultation period.

I am copying this letter to the Prime Minister, the Lord
President, the Chancellor of the Exchequer and Sir REobin Butler.

i CAL&f-j

At
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I'reasury Chambers, Parliament Street. SWIP 3AG
Q1-270 3000

18 July 1988

Paul Gray E
1l Downing
London SW1

Tear Past,

DISCLOSORE OF INTEREST IH SHARES

The Chancellor haa 5%en & cﬂpy Df the Secretary of State for Trade
and Industry's mifute of 6 July to the Prime Minister, and of the
Consultative Document which Lord Young proposes to publish.

The Chancellor appreciates that there is no requirement to take
policy decisions at this stage and that time is now very short if
these consultations are to be reflected in next session's Companies
Bill. He notes also that it is in any event likely that the lessons
of the Guinness affair will have a significant bearing on the
questions of "concert parties" and disclosure of interest in shares
with which the Consultative Document deals, so any conclusions at
this stage may be provisional. That said, the Chancellor would
have preferred the Consultative Document to indicate a rather more
positive determination to strengthen the law on "concert parties".

T

The Chancellor welcomes the proposal to shorten the timescale for
the declaration of ir gsts above 5%. And he agrees with
Lord Young Ehat preEsurgigﬁaﬁTﬁhEE_ﬁfﬁﬁﬁﬁf‘ﬂn the Stock Exchange to
allew companies to restrict voting rights where a satifactory
response to legitimate enguiries by the company is not received
within 7 days, as opposed to the present 28 days. If the Stock
Exchange is not prepared to do thils wveluntarily, the Chancellor
thinks that it may be necessary to override them in legislation.
The message might be put rather more Eirmly in the consultative
document itself, and should certainly be conveyed to the Exchange
separately.

However, the Chancellor would not wish to press Lord Young strongly
to make further amendments to the Consultative Document at this
stage, given the timing constraints and that there will be
opportunities to discuss the policy after the consultative period.




I am sending Coples of this letter to Alison Smith
iLord President's Office), HNell Thornton (DTI), Trevor Woolley
(Sir Robin Butler's QOffice) and John Footman (Bank).

W%LL¢El

M il

MOIRA WALLACE
Private Secretarcy
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1. In May 1987 Paul Channon announced the gutcome of the review

PRIME MIMNISTER

of the operations of the Taheaver Panel. Among the 24 measures
ST e

which it identified were 4 d@allﬁg with the law on disclosure of

—

interests in shares. Colleagues have agreed that the Companies

—

Bill scheduled for the lgﬂﬂfﬂg Bession may centain any changes
thch we decide ta MEke. The announcement said that a

consultative dncunent would be published putting forward the
DT1's proposals in this area. You asked to see a draft of the
document before it was published - this is attached. The draft

has beeq_ﬁiacuaséd with the Treasury and the S5tock Exchange - and

shown to the Takeover Panel and the Bank of England - at official

B e—

lavel, and although there are differences of emphasis between

officials all are agreed that we should now go ahead with

publishing the consultation deocument,

- —r

1

2. The Takeover review put forward its measures in the light of
concern about the use of nomineazs in takeovers and in view af tha

report of the Trade and Industry Belect Committee on the Westland
ganeral meetings in 1986. It was never, however, our intentien
to end the use of nnmin&es by those with a legitimate wish for

prlvacy and whose conduct does not threaten the interesats of

L e e —

other shareholders, I do not think that we should suppart

meaaurus ‘which would gndermine the le gltlmatﬂ use | af HGMIHEES

unlEEE they offered very clear and necessary benef1ts to the

rngulatiﬂn of tah&uvﬂrs. Wa must alaa avoid impuaLng additional

burdens on LumpaHLEE and shareholders which disadvantage the

innocent without seriously incﬂnwenieg%;ng those who are seeking

rhe
nt rise
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to abuse the use of nominess merely in order to be able to claim

that we have done something.

1. We have identified three major possible changes to the law

which might give effect to the Review's measures., They are

.
described at length in chapter 4 of the document. T do not

[ S

believe, however, that the argquments for taking these steps are

gufficient Lo outweigh the disadvantages, In brief, the changes

—— :
and my reaction to them are:

fa all those contralling vuthq or dlspﬂsal rights would be

=
required to make automatic derlara inns of their interests

either at the time of registration or prior to a a vote of
——

tah;-nuer This seems to me too drastic as weall as still

nEE:rinq potential loopholes. It should be included in the
consultative document because it is the sort of system that
the Select Committee proposed. But we should be negative

about 1t.

there could be improvements to the powers glven to companias

under tha Companias Act t?_Eﬂgﬂl—E—lﬂiE_EEﬂfhlﬂlah ownership
of shares, Any such changes would be fairly complex and

unlikely to offer a substantial advance on the present
position, and should be praesanted in discouraging terms,

the existing 5% threshold at which those with interests in

shares must disclose them to the company might be reduced:

such a proposal was supported by the CBI City Industry Task
Force, While simpler and more attractive than the previgus

two options, the balance of advantage and disadggp;age needs

to be looked at carefully, But we should positively support

a teduction in the timescale for making the diaclosure from

= .

5 dE}a tD,-idE&lLf, ona day.,

d - _.—-,‘__.--_"\-u-l"'r- i

= s
the 4-':?'
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4. T believe that the most important change that can bea made is

a non legislative one. Companies are not constrained by law from

t;king powers in tﬁéir Articles to restrict the rights attached

ta shares when they receive an unsatisfactory response to an
- i e —— i AR e
ingquiry under Companies Act procedures. The Stock Exchange does,

e ]

however, prevent listed companies from exercising such powers

antil 28 days have elapsed. It also does not allow listed

; ; : — . : . .
companies to restrict disposal rights; which can be crucial 1o a

takeover., I beliewve that The Stock Exchange should be encouraged
=

to relax these constraints, and the document reflects this view

in ﬁaragraphs 3.13 o ijlﬁ.

e ae

iy

5. There must always be a risk that a further scandal involving
the use of nominees will result in ecriticism that our rejectlion
of major legislative changes shows that we are being soft on the
City. But I think it right that the consultative document should
be realistic about possible changes, and it may be that the
political climate since Paul Channon made his announcement has
calmed sufficiently so that a reasonable case for confining

. overselves to minor ch&ngcﬂ ﬁlzi;ﬁh_gccaptéa+ 1f the rEEbunges
to £Ee consultation exercise suggest that there ia, contrary to
our present view, a case for legislative measures we shall be
able to reconsider gur position. The important thing now is for

the consultative document to be published without Eurther delay;

—

s

inivistive
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if any changes to the law, whether minor or major, are to be made
we must prepare the necessary clauses for inclusion in next

sassion's Companies Bill as socon as possible.

6. I am copying this minute to the Lord President, the
Chancellor of the Excheguer, the Governor of the Bank of England,

and Sir Robin Butlar.

g oo
5 July 1988

DEPARTMENT OF TRADE & INDUSTRY

=

rl:,/
nt rizse
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DRAFT
DISCLOSURE OF INTERESTE IN SHARES: A COMSULTATIVE DOCUMENT
CHAPTER 1 : IHTRODUCTION

In May 1987, the Government announced the outcome of a
review of the operations of the Panel on Take-ovars and
Mergers. The review was carried ouf by officials of the
Department of Trade and Industry, the Treasury and the Bank
of England together with representatives of the Take-over
Panel; the Securities and Investments Board and The Stock
Exchange. The review group identified 16 measures designed
to strengthen the ability of the Take-over Panel to
regulate take—-overs. In four of its measures the review

group called upon the Department of Trade and Industry.

together with The Stock Exchange and the Take-over Panel to
undertake fuTtheY wWork on the possibility of improving the
law on disclosure of intereste in ghareg. The text of the

e ———————

4 megsures can be found at Annex A. This consultative
document sets out the results of that work and seeks views
on whether improvements to the law are possible or

desirable.

—
—

The Government's initial assessment of the work that has
been carried out 18 that the existing provisionsa for

disclosure are satisfactory in most reﬂpeﬂtﬂ. They do not

———

balisve that major changes to ‘the systen of disclosure
under the Companies Act are required. They are concerned

that any - attempt to replace the provisions with different

aystuma Hnuld be largely unsuccessful, while the rights of

shareholders mlght be infringed and unacceptable burdens

e

would be placed upon shareholders and companies alika. The
Government wish, however, to know uhethe;_zgaﬂe with an
interest in this subject agree with their conclusions.

Thay would also welcome comments on whether the existing

disclosure provisions might be tightened, eg through a

VBSAAM




raduction in the percentage at which interests in shares

must be disclosed. This document describes, theraefore, the

main Gptiuné for changes to the law, together with an
assessment of the advantages and disadvantages that would
arise from their implementation. The document also out-
lines a number of less far-reaching improvements to the law
that should, in the Government's opinion, be implemented;

together with some non-legislative measures on disclosure.

Thae document Ealls into 5 parts. Chapter 2 seats out the
principle behind the disclosure of a company's ownership
and summarises the existing disclosure provisicns of the
Companies Act 1985, the City Code on Take-overs and
Mergers, the Rules Governing Substantial Acquisitions of
Share=z and the listing rules of The Internmaticnal Stock
Exchange. Chapter 3 discusgses the limitations of thease
provisions as seen by the Take-gover Panel review group.

Chapter 4 identifies the main options for change together

with other possible improvements. Chapter 5 describes the

:nnE;;E; of a proposed BEC Directive on disclosure of major
shareholdings and considers how the Directive fits in with
UK objectives in this area. Chapter 6 summarises the
options for change and invites comments on them.

Commente on the document should be made in writing and
addressed to:

The Department of Trade and Industry

Companies Division

Room G21

10=18 Victoria Street

London

SW1P ONN

Comments should be sent to arrive by

VBSARM




CHAPTER 2 : THE EXISTING DISCLOSURE PROVISIONS

It 18 a long established principle of company law that the
recognition of corporate personality should be accompanied
by publicity. In accordance with this principle, persons

dealing with a company are entitled to see who its members

are and what shares they hold. In the case uE a public

company, it is desirable that interests other than
registared ownership in those shares should be Known 1if

substantial. This last provision is included because the

register of members does not enable the company or anyone

alse to ascertain more than the identity of the registered
- e

proprietors of the shares. The practice of registered
ah;;;;'ﬁzin;_held by ncminee companies as trustees for the
true owners can be highly convenient for the owners, and in
many ways desirable. If unchecked, however, it can offer
possibilities of abuse by, for example, directors and
others who deal in securities on the basis of privileged
private knowledge, or by those who may wish secretly to
acquire a sizeable holding on which to base a bid for
control:. Companies are therefore reguired to keep a
register of the beneficial interests of directors in the
shares and debentures of a company, and; in the case of
public companies, a register of all persons holding
individually or in concert a 5% interest in the voting
ghares of the company. This is intended to enable members
and others to determine who controls the company or may be

in a position to obtain control of it.

There are advantages both from the company's and the
investor's point of view in restricting the general
register to shareholders and not attempting to include all
those with beneficial interests. For the investor there is
the advantage of privacy. There is also the advantage that
investment managers can administer the holdings of a large

VBSAAN
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numbar of investors through a single nominesa ragistration
in each company in which an investment is made. This can
be essential for the efficient management of the accounts
of small shareholders. From the company's point of view
the advantage is that its obhligations to shareholders are
fully discharged 1if they are performed in relation to
registered shareheolders: it has no obligation to others
with beneficial interests, nor need it become involved in
disputes about the ownership or exercise of those

interasts.

What matters, therefore, is that the controls over
digelosure of interestsa held via nomineezs are gufficient to
regulate possible abuses eg in relation to insider dealing
or the acquisition of contrel or the exercise of
substantial woting rights,; all of which can involve the
exploitation of other shareholders. It is not the aim of

the existing diesclosure provigions - even 1f it wWere

thought possible - either to attempt to require that the

beneficial owner alone may be the registered member, nor to
create a separate register of all beneficial interests.

The objective 18 for beneficial interests to be known or

be ascertainable when they reach critical levels or at
critical times, or for effective means to be available at
such times to prevent the outcome of crucial issues being
determined by the use of shares whose beneficial ownership
has not bean declared.

THE COMPANIES ACT 1985

Introduction

Part VI of the Companies Act contains provisions for
disclosure of interests in shares other than those




appearing on the ordinary shareholders register. In
addition to this Part, sections 442 to 445 provide for
investigations by the Secretary of State inte the ownership
of shares, and Part XV sets cut the restrictions on the
rights attached to shares that may be imposed when the

disclosure reguirements are not met.

The obligation of disclosure

Under sections 198ff in Part VI, a person must notify a
public company within 5 business days after acquiring (or
becoming aware that he has acguired) an interest in the
company's ‘'relevant share capital' of 5 per cent or more.
Any subseguent changes that take the size of the interest
through a whole percentage point (6%, 7% and so on) must
also be notified. "Relevant share capital' means issued
share capital of a class carrying rights to vote in all
circumstances at general meetings. The notifiable
percentage may be changed by regqulations. The definition
of "interest’ i1s widely drawn. and it requires inter alia
notification of beneficial ownership and of control of
voting rights. Fallure to comply is an offence which may
give rise on indictment to imprisonment for 2 years or a
fine or both. When there is a convietion under section 210
(but only when), the Secretary of State may direct that the
shares be subject to the restricticns in Part XV [(theze are
described in paragraphs 2.14 to 2.16).

Concert parties

Special provisions (known as the concert party provisions)
are designed to prevent avoidance of the obligation of

disclosure by groups of persons acting in agreement and

holding under > per cent individually but 5 per cent or

VBSAAN
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more collectively. Where there 18 a concert party
agreament (and an interest is acguired pursuant to the
agreement) the separate interests of each party are to be
attributed to the others for notification purposes.
Concert party agreements are subject to these regquiremants
if they contain provision for the acguisition of an
interest in shares by any one party and provision as to the
usa, disposal or retention of such interests. The
agreements covered include arrangements that are not
legally binding, provided they involve mutuality in the
undertakings, expectations or understandings of the

parties.

Inquiries by companies

Besides the reguirement for notification by the interested
party at the 5% level, the Act, under sections 212ff, gives
the company a right to inguire into the beaneficial
ownership of its shares. It may require a person whom it

knows (or has reasonable cause to believe) to be (or ko

have been within the previous 3 years} interested in its

shares to indicate whether that is the cage. If the person
has (or had) an interest, he can be required to give
details of other interests (so far as he knows) subsisting
at the same time as his and to give particulars of the
identity of the person holding the lnterest immediately
after he ceased to hold it. The company may also ask
whether persons interested in the same shares Are or were
parties to any concert party agreement or to any agreement
or arrangement relating to the exercise of any rights

conferred by the holding of the shares.

Pailure to comply with a notice issued by a company under
8212 or the knowing or reckless giving of false or




misleading information is an offence which may give rise,

on indictment, to 2 years imprisonment or a fine or both.
In addition, and even where there is no conviction, a
company may apply to the court for Part XV restrictions to
be applied to shares when a person who is or was interested
in the shares fails to give the company any information
specified in a section 212 notice within the time specified
in the notice. The court may impose such an order
notwithstanding any power in the company's articles
allowing the company itself to impose similar restrictions.

It appears that the court procedure for an application for
restrictions to be imposed under Part XV of the Companies
Act 1985, in circumstances where there had been a failure
to provide information under section 212, works reasonably
well, with provision for ex parte procedure in appropriate
and urgent cases. The case law has elucidated several
aspects of sections 212 et seg and Part XV. For examnple,
the cases of House of Fraser plc [1983] S§.L.T 500 and Re F.
H. Lloyd Holdings plc [1985] BCLC 293 show that where trust
property is situated in England and the trustee of the

beneficial intereat in the shares is resident in England,
the shares in guestion would be susceptible to restrictions
snder Part XV, although the beneficiaries might be foreign
residents. There has not apparently yet been a case where
the registered owner of the shares was a foreign resident.
Re Geers Gross plc [1987] 1 W.L.R 837 and 1649 is autherity

for the proposition that the court may refuse an

application for leave to sell shares subject to
restrictions under Part XV if the information which has

been withheld previously has not been disclosed.




Register of interests in shares

A company must keep a register of interests in shares of 5%
or more disclosed under sections 198Bff. The register must
include details of disclosed concert party agreements. It
must also, in a separate part, give details of interests
notlfied in response to section 212 inguiries. Entries
must be made within 3 business days of notification. The

register must be available for public inspection.

The Secretary of State's powers of investigation

Under Section 442 the Secretary of State may (or shall on
application by a specified minimum number of shareholders
or by holders of a specified minimum proportion of the
shares) appeint inspectors to report on the membership of a
company for the purpose of determining the true persons who
are or have bean financially interested in the success or
failure of the company or able to control or materially
influence its policy. The investigation is not limited to
voting shares and may extend to debentures. Under s443;
the inspectors have wide powers as to the persons from whom
they may require information (including any person whom
they have reasonable cause to believe possesses relevant
information). Sanctions for non-cooperation apply as with

other Companies Act investigations.

The Secretary of State may under =444, when it is
unnacassary to appoint inspectors, reguire any person whom
he has reasonable cause to beliave to have or to be able to
obtain any information as to present and past interests in
speclfied shares or debentures to give any such information
to the Secretary of State. Failure to comply is an offence

giving rise on indictment to 2 years imprisonment or a fine




or both.

If, in connection with an investigation under s442 or s444,
it appears to the Secretary of State that there is
difficulty in finding out the relevant facts about any
sharee or debentures, he may by order direct that the

shares or debantures be subject to Part XV restrictions.

Part XV - Orders imposing restrictions on shares

Shares may be directed to be subject to Part XV

restrictions in three circumstances:

{a) when there has been a conviction under 8210 for
failure to fulfil the obligation of disclosure (the

order to be made by the Secretary of State);

when a person has failed to give information requested
by a section 212 notice (the order to be made by the
court on application by the company under 5216 — there
is no need for there to have been a conviction);:

when it appears Lo the Secretary of State that there
is difficulty. in connection with an investigation
under s442 or s444, in finding out the relevant facts
about any shares (the corder to be made by the

Secretary of Btate under s5445).

When an order ie made the following restrictions apply to
the shares in guestion:

(i} Any transfer of the shares is void.

{(ii) Mo voting rights are exercisable in respect of the




ghares.

No further shares zhall be issued in right of them or

in pursuance of any offer made to their holder.

Except in a liquidation, no payment shall be wmade of
any sums due from the company on the shares, whether

in regpect of capital or otherwise.

In short, the maln restrictions are that the shares cannot
be so0ld or voted, they cannot enjoy the benefit of rights
issues and they cannot receive dividends. A person is
liable to a fine 1f he purports to exercise the right to
diepose of the shares or to vote the shares. He must also
inform any person who is entitled to vote the shares that
they are subject to the restrictions.

A person aggrieved may apply to the court for the
restrictions to be lifted (having gone to the Secretary of
State first if he made the original order). The
restrictions may be lifted only if the relevant facts about
the shares have been disclosed to the company and no unfair
advantage has accrued to any person as a result of the
failure to disclose earlier, or if the shares are to be
gnold and the court (or Secretary of State where

appropriate) approves the sale. The Secretary of State

(when he has made the original order) or the company (for
an order under 8216) may apply to the court for the shares
to be sold; subiject to the court's approval as to the =ale.
The proceaeds of the sale (subject to the deduction of any
costs ordered by the court) are held by the court but may
be claimed by persons who are beneficially interested in

the shares.




DISCLOSURE PROVISIONS OF THE STOCK EXCHANGE LISTING RULES

Paragraph 16 of the Continuing Obligations of the Yellow
Book reguires notifications of interests of 5 per cent or
more made under the Companies Act to be announced by listed
companies immediately to the Stock Exchange Company
Announcements Office. Paragraph 21(i) requires annual
reports and accounts to be accompanied by a statement of
guch interests as at a date not more than one month prior
to the date of the AGM notice., Paragraph 16 also requires
that information obtained pursuant to 8212 of the Companies
Act be notified as soon as it becomes apparent that a
substantial interest (ie 5 per cent or more) exists which
has not previously been notified.

Paragraph 14 of Part 9 of the Yellow Book (Constitution and
Documents of Title) states that articles of association
must conform with the following provisions:

"That, where provision is made in the articles to
disenfranchise members in cases where there is
default in supplying information in compllance with a
notice under section 212 of the Companies Act 1985,
disenfranchizsement will not take effect earlier than

28 days after the service of the notice".

This requirement is a significant restriction, in respect
of listed companies, of the ability which all companies
have to include provision in their articles for the

imposition of restrictions on shares by the company itself

{without the need to go to the court) when a response to a

8212 notice is unsatisfactory. Moreover, it is Stock
Exchange policy not to allow companies to apply the full

range of restrictions available under Part XV of the




Companies Act. At present, the SE normally permits
restrictions to be applied only to voting rights.

DISCLOSURE PROVISIONS OF THE CITY CODE ON TAKE-OVERS AND
MERGERS AND THE RULES GOVERNING SUBSTANTIAL ACQUISITIONS OF
SHARES

The Panel on Take-—overs and Mergers administers two sets of
rules on disclosurea of share dealings. -The Rules Governing
Substantial Acquisitions of Shares (SARs) apply to
acquisitions made prior to the commencement of a formal
offer. The Take-over Code contains rules governing
disclosure during an offer.

Subijact to cartain exceptions, the SARs restrict the speed
with which a person (or persons acting by agreement or
understanding) may increase his holding of shares and
rights over shares to an aggregate of between 15% and 30%
of the voting rights of a company. (At 30%, a formal cffer
would be reguired under the Take-over Code;, and the Code's
other provisions would be applicable). SAR 1 prevents a
person (or persons acting by agreement or understanding)

from, in any period of 7 days, acquiring shares carrying

voting rights in a company (or rights over such shares)

representing 10% or more of the voting rights, if such
acquisition when aggregated with any shares or rights over
sharee which he already holds, would carry 15% or more but
less than 30% of the voting rights of the company. This
restriction does not apply to acquisitions (i) from a
single shareholder {if that is the only acquisition), (ii)
pursuant to a tender offer, or (iii) immediately preceding
and conditional upon an announcement of a formal
uncontested offer. Under 3AR 3, disclosure must be made by

noon the following day of acguisitions (and total holdings)
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when the resultant holding represents 15% or more of the
voting rights in a company. Any percentage changes in the
holding must gimilarly be notified. This is an
acceleration of the Companies Ackt 5 day deadline. BSAR 3
does not apply to acquisitions covered by {(ii) or (iii)
above, although SAR 4.4 regquires the results of a tender
offer to be announced by 9.00 am on the business day

following the close of the tender.

Rule B of the Take-over Code reguires, among other things,
disclosure by noon the following day of specified dealings
during an offer period. The specified dealings are:

(a) those by any person (or persons acting by agreement or
understanding) who owns or controls 1% or more of
relevant securities of an offeror or offeree, or who

will do 85 as a result of tha transaction, and

those by any party to a take-over [and its associates)

whether or not they own 1% or more of relevant securities.

Rule 24 requires offer and defence documents to disclose
holdings and dealings within the year before the offer
announcement (i) by the offeror, its directors and those
acting in concert with it in offeree shares and, when there
ia a securities offer, in offeror shares, (ii1) by tha
offeree in offeror shares, (iii) by offeree directors in
offeror and offeree shares and (iv) by the offerse's

adviger in offeree gshares if the holding is above 10%.

In addition, there are reguirements for disclosure in the

offer deocument and major defence circular.

(i) FRule 24.3 reguires that in the offer document the

VBSAAN




offeror, its directors, and any person acting in
concert disclose their shareholdings in the offeree
company and, in the case of a securities axchange
offer, their shareholdings in the cfferor company,
together with a list of dealings by such parsons 1in
the twelve months prior teo the offer peried. Further,
persons who give irrevocable commitments to accept the
offer or who have any other arrangement with the
offeror in relation to relevant securities are
required to provide such details.

Rule 25.3 reguires similar details from the offeree
company and its directors in the first major circular,
namely the shareholdings in the offeree company of 1its
directors, pension funds (including pension funde of
aubaidiaries) or of its financial or professional
advigsers and, in the case of a securities exchange
offer, such information about holdings and dealings in
the offercr. In addition, the holdings in the cfferee
company and, in the case of a securities exchange
offer, in the offeror of any person who has an
arrangement with the offeree or certain specified
associates must be listed together with any dealings

during the offer period (but not before). Finally,

any fund manager (other than an exempt fund manager as
daefinad in the Code) connected with the offeree
company must disclose its holdings and dealings
{during the offer period only) in the ogfferee company
and, in the case of a securitiea exchanga offer, in

the aofferor.




CHAPTER 3 : POSSIBLE SHORTCOMINGS IN THE EXISTING PROVISIONS

Incroduction

3.1 The Take-over Panel review group put forward four groups of
suggestions on the law concerning disclosure of interests
in shares. These can be found at Annex A. BSome of the
suggestions were in the form of definite proposals, others
simply described problems and recommended further work to
identify soluticns. When separated into these categories;

the definite proposals were:

ta) that the 5 day deadline allowed by the Companies Act
for disclosure of interests of five per cent or more
should be reduced if practicable;

that the Companies Act provisions on concert parties
ghould be clarified and steps should be taken to
eneure that the law is bettaer understood; and

that the Take-over FPanal should amend the City Code teo
make it clear that its provisions on disclosure and in
particular concert parties are different from those of
the Act and that Panel rulings on the Code do not

constitute legal guidance on the interpretation of the

Companies Act.

The areas in which further work was required were as

Eollows s

{i) The Department and The Stock Exchange were to
undertake further work to establish ways in which
companies could be permitted to prevent the wvoting
at general meetings of shareholdings of which the




ultimate voting control was not disclosed. The
Panel was to consider ways in which it might prevent
such shareholdings from influencing the outcome of

an offer.

The Panel was to examine whether its disclosure
deadline might be reduced for parties to an offer

and their close associates.

Improvements were to be considered to the procedure
under section 212 of the Companies Act by which
companies have powers to inguire into the ownership

of shares.

It is worthwhile, in this chapter, examining the reasons
behind these measures before considering, in the next

chapter, what might be done to implemant them.

The 5 day deadline {Paragraph 3.1(a) above)

The review group was concerned that those acquiring an
initial stake in a potential offeree company were able to
eontinue purchasing shares during the 5 day deadline before
disclosure was required. For example, in the 5 days after
going through the Companies Act 5% threshold, a purchaser
may increase his stake to as much as 14.9% before having to
disclose. Once he reaches 15%, the Rules Governing
Substantial Acgquisitions of Shares apply, reguiring, among
other things, accelerated disclosure within one business
day. The review group believed that the intention of the
Act, disclosure at 5%, was capable of evasion by those

raking advantage of the 5 day deadline.




Concert parties (Paragraph 3.1(b) and 3.1{c) above]

The review group was concerned that there was some
confusion among those involved in take-overs as to the
application of the Companies Act and City Code provisions
on concert parties. The group believed that the concern
arose from two sources. First, the Act's provisions are
unavoidably complex insofar as they are designed to apply
to a wide range of types of agreement, including informal,
unwritten understandings or undertakings. Second, the
correlation between the Act and the Code was thought by the
reviaw group to be unclear. Those with interests in shares
might satisfy themselves that they did not offend one set
of provisions and, in doing so, might assume incorrectly
that there was no need to disclose under the other set
either. It was thought particularly important that the
different application and separate existence of the Act and
Code reguirements should be stressed. The Take-over Panel,
in the light of this, itself proposed that the Code make
the point clear. The necessary amendment has already been
made and can be found in the latest edition of the City
Code. Proposal 3.1(c) has, therefore, been implemented.

The use of rights of undisclosed shares during votes at

general mestings and during take-overs [Paragraph 3.20i)
above)

The problem of unidentified controllers of shares

exercising voting rights at general meetings was examined

by the Trade and Industry Select Committee during the

inguiries into the events surrounding the restructuring of
Westland in 1985. The first part of the measure at 3.2(i)
above arose directly as a result of the following

recommendation in the Committee's Second Report (HC 176)
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Westland Plo.

"We consider that the public interest demands a high degree

of transparency in share dealings involving a public

limited company and this, of course, is especially so in

the case of a company involved in defence contracts. The
Westland case has demonstrated the inadequacy of the Stock
Exchange Rules toc deal with this matter effectively and
accordingly we recommend that the Government showld
introduce early legislation to reguire prompt disclosure of
the identity of those controlling the voting rights in the

shares".

Thie Recommendatlon itself arocse partly from evidence from

The Stock Exchange.

The question of votes at general meetings was not strictly
within the terms of reference of the review of the
operations of the Take-over Panel. Indeed, the review
group took the view that the use of nominee shareholdings
to conceal the identity of a person assenting to a
take-over (as opposed to other cbjectives) was not a
significant problem. In general, the Panel had sufficient
means to identify the controllers of shares when necessary
for the purposes of the Code. Nevertheless, the review
group thought it sensible that the problem of votes at
general meetings should be looked at as part of the
follow-up work on diesclosure, and that the Panel should
carry out similar work in respect of take-overs. As the
next chapter makes clear, the recommendation of the Select
Committee necessitated an examination of a wide range of
possible changes to the Companies Act that went far beyond
anything considered by the review group, which had
concentrated on possible improvements to the section 212
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procedure of inquiries by companies.

Reduction of the City Code's deadline for disclosure by

parties to a take-over and close associates

The Panel thought it sensible, while a reduction in the
Companies Aect 5 day deadline was being considered, to
examine the practicability of reducing its own one business
day deadline. The review group had not identified a
particular problem. Indeed, the Code's one day deadline
precludes the problem of protracted additional acguisitions
that exists under the Companies Act. In the event, the
Panel has come to the conclusion that it would neither he
possible nor helpful to require immediate disclosure of
dealings. It would not be poesible because those
responsaible for disclosure might not be immedlately aware
cof all dealings undertaken on their behalf as they happen.
It would not be helpful because immediate disclosure would
provide the Panel in some circumstances with a number of
separate disclosures of small dealings. What was reguired
was a total of shares dealt in any one day in order that
the FPanel could properly assess whether the dealings gave
rise to any conseguences under the Code and in order that
other shareholders could be aware of the extent of the

dealings.

Improvements to the section 212 procedure

The review group was aware of the concern expressed by some
companies that there were shortcomings in the section 212
procedure. In particular, there have been instances in
which those with interests in shares have delayed
ravelation of their identity through the use of a
guccession of nominee holdings. In such circumstances it




can be necessary for the company to send consecutive
section 212 notices over a period of time as =ach
successive nominee is identified. Some nominees can be
companlies resldent overseas. By the time the controller is
identified; it may be toco late for the information to be of
uge. For example, he might have exercised his right to
vote at a general meeting or he might have built up a
significant initial stake in the company. Companies have
expressed concern that the procedure of applying to the
court for the restriction of rights attached to the shares
iz not ideal in these circumstances and that the 2B day
periocd imposed by The Stock Exchange before a listed
company could itself restrict rights prevents swift action

when necessary.

The possibility of improving the section 212 procedure has

been examined by the Department as one of the changes that

might be implemented in response to the recommendation of

the Trade and Industry Select Committee. The Department
has not restricted its work to the specific suggestions for

improvement made by the review group.

Conclusion

The varied nature and scope Of the review group's measures
have led the Department to undertake a full re-assessment
of the existing disclosure provisions, concentrating on
possible improvements to the Companies Act. The various

optione are discussed 1n the next chapter.




CHAPTER

d

i

POSSIBLE IMPROVEMENTS

Introduction

4.1

This chapter deacribes the options for improvement to the

disclosure provisions that have been identified by the

Department. As indicated in the previous chapter, they

are not restricted to those suggested by the Take-over

FPanel review. In summary, the types of legislative change

that appear possible, and the Government's 1nitlal views

on them are as follows:

(a)

Declarations giving details of ownership (including
voting and disposal rights) of all shares in a public

company could be reguired at the time of registration

——

or prior to general meetings or during take-overs.

—_—— Ty

The Government believe that such a system would be

difficult to enforce, create unacceptable burdens for

C— e

shareholders and would also create burdens for

companies.

T —

Changes could be made to the section 212 procedure
permitting a company to initiate action in the courts
to restrict the rights of shares if the registered
holder fails to give all the relevant information
about ownership. This would amount to a radical
restructuring of the section 212 procedure which the
Government doubt would be effective. The Government
are, however, considering a number of less ambitious
improvements to the procedure, described in
paragraphs 4.17 and 4.18.




The percentage at which all interests in shares must
be disclosed could be reduced from the current 3%,
Unlike the previous two options, which amount to the
creation of new systems of disclosure, this would
build upon an existing, successful, provision. The
crucial guestion is whether the benefits of a
reduction would be sufficient to justify the extra
burdens.

The 5 day deadline for disclosure of interests of 5%
or more could be reduced. The Government believes
that a reduction should be implemented.

The Companies Act concert party provisions could be
clarified, as suggested by the Take-over Panel review
group. The Government are not persuaded that such

clarification is necessary or desirable.

Comments would be welcome on any of the options or on any

aspects of them.

AUTOMATIC DECLARATIONS OF DETAILS OF OWNERSHIP (INCLUDING
VOTING AND DISPOSAL RIGHT)

There are two possible methods of requiring details of
ownership (ineluding voting and disposal rights) of all
shares. Eoth would rely on automatic declarations either

e —
——

by the registered holder or by the person or persons

controlling the rights attached to the shares. That is,

the declaration would be initiated by the person making 1t

ey

rather than being made in response to an inguiry.




1

f

The first method would be to regquire all those seeking
registration to provide at the time of registration a
declaration of the identity of those who owned

or controlled the rights in the shares. If the company
was not satisfied with the declaration (or if none were
forthecoming) it could refuse registration (or,
alternatively, restrict the rights attached to the
gsharesg). The advantage of this system is that it would
give a company comprehensive knowledge of the controllers
of its shares at the time of registration. It would also

reduce the burden of initiating section 212 inguiries.

The main disadvantage is that it would all but eliminate

the usefuln&aa of nominee accounts, which {as has been

noted in pa:ag:aph 2.2) are essential if investment

managers are to be able to maintain the accounts of small

e —

EharEhDLdErE efficiently. Such managers would have to

1d&nt1fy all thns& clientg who had interests in shares in

the cnmggny. A pruvlﬁlﬂn which excluded small hulﬂlngﬁ on
the rgaister would not be of any use, since investmant
managers’ nominee accounts will often be large. There are
other disadvantages. There would be a considerable new
burden on small shareholders; all of whom would have to
disclose even though their interests Hﬂuld be aof no

—_——————r—aa—

significance to the company. The reduced burden for

companies of issuing section 212 notices would be replaced
by the burden of examining a large number of declarations.
1t would remain impossible, in the absence of sufficient

evidence, to invalidate a false declaration, eg one made

by an offshore investment company declaring itself as the
controller of all rights attached to the shares. Foreign
investors might be discouraged from investing in the UK 1if

there were to be such comprehensive disclosure. Finally,
this system would not in itself pruvlde de for disclosure




when there was a change in the beneficial ownership of
shares but not to the registered holder. Companies would
have to rely on disclosure of such changes in much the
same way as disclosure is currently made under the
Companies Act. The advantage to be gained is, therefore,
limited.,

The sacond method of regquiring declaration of details of
ownership would be to restrict the regquirement to the use
of votes on extraordinary and special resoluticne and to
the giving of assents to take-overs. &Since this method
would require information only at specific occasions, it
has the advantage that it would not be so damaging to the
system of nominee holdings as the previous method.

Declarations would be required only prior to certain

events and by those intending tﬁ_exercise rights. There

“would be a compléﬁeﬁEEry reduction of the burden for
companies. On the other hand, the problem of validation
would remain, and there would be significant difficulty in

Processing the declaratiaps in the short period before a

vote or prior to the closing of an offer. It might also
be thuuéh£ undesirable for a company itself to have the
powar to restrict rights shortly before a vote or
take-over l(although the power would be subject to
challenge). This power could be given to the courts, but
guch a solution would provide little benefit over and
above that already available under the section 212
procedure. For the purposes of take-overs it might be
possible for the Take-over Panel to reguire, perhaps by
way of a condition to be included in all offer documents,
that assents in respect of shares where there has been no
declaration should be disregarded when assessing whether
an offer has gone unconditional. This would address only
half the problem, however. It would not provide a




sanction against unidentified controllers of shares who

support defences by offeree companies.

IMPROVEMENTE TQO THE SECTION 212 PROCEDURE

Compliance by the registered holder

Ae indicated in paragraph 3.9 above, the main reason for
companies’ belief that secticon 212 ingquiries do not give
the answer to inqgfquate diéélﬂsure 12 that successions of
ncminee holdings can be used to delay disclosure. 1If a
nominee holder is resident abroad it may prove
particularly difficult to obtain information about who
controls the rights of shares. It might be possible to
reduce this problem if the reglistered holder, when
responding to a section 212 notice, were required not
simply to furnish the company with such information about
ownership that he knows (as at present under the Companies
Aet) but to give details of ultimate ownership or control
of the shares. Failure to do so would lead to a

restriction of the righte attached to the sghares,

A broad model for such a reguirement may be found in
section 178(6) of the Financial Services Act 1986

(penalties for failure to co-operate with insider dealing
investigations):

“A person shall not be treated ... as having a reasonable

L= e = ]

excuse for refusing to comply with a request or answer a
guestion in a case where the contravention or suspected
contravention being investigated relates to dealing by him

on the instructione or for the account of another person,

by reason that at the time of the refusal -




{a) he did not know the identity of that other person; or

(b) he was subject to the law of a country or territory
outside the United Kingdom which prohibited him from
disclosing information relating to the dealing without the
consent of that other person, if he might have obtained
that consent or obtained exemption from that law".

In other worde, a person anewering questions in an investigation

ig obliged to know or find out the identity of any relevant

e,

person for whom he had been dealing. He 1is subject to

heavy sanctions if he does not fulfil this obligation.

The pracise effect of a similar requirement under the s212
procedure would depend upon the information that the
registered holder was expected to have. At present,
section 212 allows & company to ask guestions about any
disclosable interests in the shares. But it would not be
practicable to require the registered holder to know or to
find out details of all the interests that reside in the
chares that he holds. These may be numerous and held by a
number of different people. They can change hands without
the knowledge of the registered holder. Since a company
carrying out a s212 inguiry is invariably concerned to
discover who controls the voting rights or the disposal
rights or both, it would be sensible for the registeraed
holder to be required to have information only abogut these
rights. The pioposal might; therefore; be that a company
gould ask the registered holder to declare that he has
saole and unrestricted power to decide how to vote or how
and when to dispose of the shares, or that he is subject
to the direction of some other named person(s) who either
has/have unrestricted power or isfare subject to the
direction of some other named person(s) and so on. The




propoeal would have to provide for the possibility that
different persons might control the wvoting and disposal
rights. It would also have to provide for the possibility
that no one person held sole power over either of the
rights (eg where the interests in the shares were jointly
owned, or where the shares were subject to qualified
discretionary control by an investment manager). What is
important is that there should be a clear obligation to
declare all those persons who have sole or partial voting
and disposal rights.

Although in theory this appears complex and onerous for
the registered holder, it would not be s0 in practice in
the vast majority of cases. The fundamental effect would
be that it would prevent those who can currently knowingly
conceal an interest, or collude in assisting another to
conceal an interest; from doing so without fear of
suffering sanctions. Those with control over the voting
or disposal rights will usually be readily identifiliable,
and it would be up to those who wished to retain those
rights to ensure that the registered holder had the
necessary information.

| : 5 r
The major difficulty would be that of validation, as with

automatic declaratione. For example, a company might be
get up by a person who effectively controlled the rights
: in order to evade the procedure. In such a case, the
registered holder could say correctly that X¥Z Co. Ltd
held unrestricted and sole rights. It might be possible
to limit this problem through use of a formula similar to
that in section 203 of the Act, where "effective’ control
of the rights 1s deemad to be held by persons with
specific powers over companies. Alternatively, the
company issuing the section 212 notice could be allowed to




issue a second notice inguiring into the control of the
company that was declared as the holder of the rights
attached to the sharea. When the company was resident
abroad, however, it would be difficult to obtain
sufficient evidence to invalidate a false declaration of
ownership and control of rights by the company.

The prevention of the use of successive nominee holdings
would frustrate any delaying tactics that presently cause
difficulties for companies carrying out gection 212
inguiries during take-overs or prior to general meetings.
It would not of itself, however, be able to cope with all

—

transfers .::;f_ah_args thit_}:ggawnnuu_imdiﬁiﬂli.é;inr_l?n

a bid dtadlin&.a} a general meeting because of the need to
allow réQéEEable time for a response to a company's
request for the information. The consequence might be
that those wishing to conceal ownership of voting or
dispesal rights would cease to use nominee holdings for
shares bought early during the notice period of a general
meeting or during a take-over. Instead, shares might be
bought in the market late in the day. This would not be
entirely satisfactory for the purchaser, because he could
not be sure of hies position until the eve of the vote or
offer deadline; there would be no guarantss that
gufficient shares could be bought in the market and it

could often be necessary to pay a premium. An alternative

where the voting or disposal rights would not be

transferred to the purchaser until late in the day. It

EI@hE_bE necessary, therefore, for control of voting or
disposal rights to be defined to include control resulting

from the exercise of an option.




The effectiveness of this proposal could also depend upon
the sanctions available against non-compliance, but great
care would have to be taken when deciding what sanctions
were appropriate. The section 212 procedure currently
allows for court orders imposing Part XV restrictions and
1t is also a criminal offence to fail to comply with a
5212 notice or to falsely or recklessly give migleading
information. There is a strong argument against
maintaining the criminal offence (except in the case of
the deliberate giving of false or misleading information)
1f the duty of compliance is to be placed wholly on the
registered holder. Even if the information regquired were
to be narrowed, as suggested, to voting and disposal
rights (and perhaps options), it would not be so easily
obtainable as that required by section 178(6&) of the FS
Act. The registered holder would rely on the holder of
the rights providing the correct information, and should
not be held responsible if a person falsely declares that
he controls the rights. Nor could he be expected to be
aware at all times of any transfer of the rights (which
might be effected as the result of a deal in someone's
back garden).

Ability of companies themselves to take powers in their
Articles

However, an alternative and potentially more effective
method of improving the ability of companies to inguire

into the ownership of their shares would be to widen the

scope for listed companies to take the powers in their own

cd it L el — L —

articles. As has been noted in paragraph 2.1B above, The

Stock Exchange under its current listing rules constrains

companies in two respects. First, a period of 28 days
must alapse between the issuing of a section 212 notice




and the restriction of rights for the failure to respond.
Second, listed companies are not normally permitted to
restrict rights other than voting rights. The important
sanction of restriction of disposal righte i1s not
available. But for these limitations, listed companies
would, like all other companies, be able to take wide
powers in their Articles to restrict the rights attached
to shares. If the shareholders agreed, they could
restrict rights immediately following the issuing of a
gection 212 notiea until such time as a satisfactory

regponse was received.

There is an argument against the proposal allowing
companies greater freedom to take these powers in theilr
Articles. The very effectiveness of the proposal from the
companies point of view might be seen as against the
interests of those shareholders who were subject to
inguiries. Some companies might use their powers

indiscriminately; requiring responses within short

qéadlineg_ggg;_wg[a unreasonable in the circumstances.

Small investors might, for example, be unable to respond

simply because they were on holiday. Overseas investors

mighf_gg;_ug_giggg.sufficieqr time to return a reply to
the company in the UK. These sharehnlﬂars.-unce
restriézluns were imposed, would normally be able to have
them lifted by the company simply by providing an adequate
response. If the company proved uncooperative, however,
the shareholder would have to initiate action in the

courts.

Other companies might use their pawers_ppfalrly. The
diractors might, prior to an ilmportant wvote or the closing
date of an offer for their company, issue section 212
notices and restrict the rights of the shares concerned in




an attempt to protect their own position. This would be a
dangerous step for the directors to take, because, if they
used their powers unreasonably, any decision that had been
affected by their action could subseguently be declared
invalid by the courts. This would be a strong
disincentive. Nevertheleszs, shareholders whose rights
were unreasonably restricted would, again, have to
initiate action in order to obtain a remedy.

on balance, the Government believe that companies should
be given greater freedom to take powers through their

Articles, provided adequate alternative s;féguq;ds Are

iMPﬂEEd.. Iﬁﬁfea&-gg eliminating the 28 day moratorium

altogether, it might be reduced to 7 days. Other possible
gafeguards are that the full board of the company could be
regquired to agree to the use of its powers and the company
could be reguired to publicly announce its intended action
before taking it. Moreover, any company that used its
powers indiscriminately or unfairly would do so at 1ts own
peril. Investors would be deterred from purchasing sharas
of a company that had acted unreasonably in the past, or
which had unduly harsh provisions in its Articles. These
safequards should ensure a reasonable balance between the
interests of the company in finding out who controls its
voting rights and the interests of individual

ghareholders.

Dther improvements to the section 212 procedure

Under 8216, a company has grounds to apply to the court if
no reply to a 8il2 notice is received or in the eavent of a
failure by the respondent to give all the information
required by the notice. The company is only entitled to
such information from the recipient as to interests other




than his own 'so far as lies within his knowledge'. The
Secretary of State;, however, may restrict rights where
'there is difficulty in finding out the relevant facts
about any shares'. A company cannot act if it meets a
cut-off created by the fact that the recipient has no
knowledge of other interests or does not have sufficient
knowledge to point to the next link in the chain. The
Secretary of State can. Although it might be rare for a
recipient to be able to demonstrate such a deficiency of
knowledge (he would be saying something like he was not
the sole beneficial owner but did not know of anyone alse
who had interests in the shares, beneficial or otherwise),
the situation might occur. To that extent, it would be
useful for the company to be able to apply to the court on
the same grounds that the Secretary of SEtate has for

restricting rights.

In certain cases it is thought that a company may have
failed to obtain useful responses because of ineffective
drafting of its 8212 notices. Large companiez with
experience of the procedure and any company that takes
advice from a lawyer axperienced in this field should be
able to dratt thelr notices correctly and comprehensively.

Others might find it of assistance if the DTI were to

publish a model form of notice, identifying the guestions

that can and should be asked and the form that they should
take. This would not be a standard form; companies could
depart from it in any way that the Act allows, and it
could be adapted to meet the particular needs of
individual cases. The aim would simply be to give
guidance to those who needed it. The argument against
publishing a model form is that it might be regarded by
some as more definitive than it really was; so that if
companies ware to see the modal as an alternative to




seeking legal advice, the conseguence might be to render
8212 notices less rather than more effective.

A REDUCTION IN THE NOTIFIABLE PERCENTAGE

A reduction in the notifiable percentage would reguira the

disclosure of all significant interests (including voting
and disposal rights ) Withoot the need for the complex

arrangements of automatic declarations or the section 212
procedure. It would severely limit the ability of
potential offerors secretly to acguire a significant
initial stake in a company. 1If it were conbinad with a
reduction of the current 5 day deadline for disclosure
(see paragraph 4.23 below). it would make more difficult
the concealment of interests prior to votes or take-overs
except by those who purchased shares very late (which
would often be an uncertain and expensive process). It
would alse reduce the attractiven%?a of the use pf concert

parties tq_gvaﬁenﬁisciﬁsufé, since more participants would
hghggﬁeésary to achieve the same effect as under the 5%
threshold. (The concert party provisions are discussed in
paragraphs 4.26 to 4.28.) GSetting the notifiable
percentage would need careful judgment. If it were set
too low, the burden on shareholders and the fipnancial
services industry might be unacceptable. For a large
international group, where separate interests may be held
in different operating arms, but need toc be amalgamated
for the purposes of notification, identifying

whether or not a disclosable interest is held is already a
substantial task: a big reduction in the threshold would
have a major impact. On the other hand, if the level
remained relatively high, the advantage to be gained would
be too small to be of use.




Although a reduction in the percentage could be put into
effect by statutory instrument, it would be desirable to
make some amendments to the Companies Act to make it

:ffecti;;; The reduction of the EHE;; deadline has

already been mentioned. At present, the civil sanction of
the restriction of rights can only be applied after a
conviction. If greater reliance were to be placed upon a
lower notifiable percentage, it would be sensible to allow
coempanies to seek court orders restricting the rights of
shares where they believe that disclosure has not been

made, even in the absence of a conviction.

Like the previous options, this suggestion has
disadvantages. Those who were prepared to flout the law
could fail to disclose or make false disclogures, which

would often be difficult to invalidate. Whils it would
reduce the burden for companies of issuing section 212
notices, a lower threshold would create an increased
burden for those complying with it. This could be
ameliorated to a limited extent by a provision to take
shareholders of unlisted public companies and small listed
companieés out of the regime. 8Such a provision might state
that interests in the shares of such companies continue to
be disclosable only at 5% not at the new, lower level. It
would be necessary to specify the size of listed company
to which the provision would apply (elther by reference to
nominal share capital or market capitalisation).

There are two other important possible disadvantages.
Firast, as with automatic declarations, the attractiveness
of the UK market to overseas investors might be reduced if
they had to disclose at a lower threshold. Second,
institutional investors often enter the market with a view
to acquiring a significant stake in a company of, say, 3%.




If an institution were regquired to disclose when its stake
reached 1%, the market would be aware that the institution
probably intended to increase its stake to a significant
level. The price of the shares might rise in anticipation
of further buying or as a reaction to the institution's
apparent confidence in the company. The institution would
face the choice of paying a higher price for the remaining
proportion of ite investment or deciding to acquire no
more ghares. The raesult would be to make it more
expensive for an instituticnal investor to achieve its
investment ghjectives.

A REDUCTION OF THE FIVE DAY DEADLINE

It has become clear that the 5 business days currently
allowed under the Companies Act for disclosure aof interest
in shares of 5% or above is unnecessarily long.
Shareholders have been perfectly able to comply with the
one business day deadline for disclosure to be found in
the City Code and in the Rules Governing Substantial
Acquisitions of Shares (SARs). The Government realise
that those with holdings that are disclosable under the
Code or the SARs will have been put on alert and will thus

be more vigilant in monitoring the relevant holdings than

others in their portfolic. It might, therefore, be the
case that 1 business day would be too short a time for
disclosure under the Companies Act. Comments are invited
on whether such a deadline would he appropriate or, if

not, what period would be practicable.

In any event, the Government beliave that, once an initial

disclosure has been made of a breach of the 5% threshold,
EuhEEqUEnt disclosures of percentage :hangea'T_'the

1nter&st hﬂuld be made w:thln 1 buslneaﬂ day Having




made the initial disclosure, shareholders should ba wall
aware of the nesad to monitor their interest,

A simple reduction in the 5 day deadline would not have a
conclusive effect. It would have the benefit, which is
significant, of limiting the peried during which further
purchases could be made before disclosure was regquired.

As such, 1t is a proposal worth consideration on its own
merits. But, however short the deadline for disclosure, a
shareholder could still purchase beyond 5 per cent in a
single transaction or series of simnltanecous transactions.
In arder to be fully effective, the deadline might
incorporate a mechanism which restricted purchases in some
way once the 5% limit was reached, A person who reached
5% could be precluded from making any additicnal purchases
until disclosure was performed. (Canada has recently
adopted a similar requirement.) This would force earlier
disclosure from any person wishing to increase his stake
further. It would be necessary to specify what
constituted ‘performance' of disclosure (eg it might be
the sending of a notice or its receipt by the company).

CONCERT PARTIES

The Take-over Panel review group recommended that the
provisione on concert parties should be clarified and that
steps should be taken to ensure that the law is bettar
understood. The review group was concerned that the

complexity of the provisions made it difficult for

companies and shareholders to establish beyond doubt when
a concert party existed.




A concert party arises when two or more persons enter an
agreement which includes provision for the acguisition of
shares by at least one of them and imposes obligations or
ragtrictions on at least one of them with respect to thelr
use. The agreement need not be legally binding - it may
include undertakings, expectations or understandings (=0
long as there is mutuality in them) operative under any
arrangement. At least one of the persones must actually
acgquire shares before discleosure is required.

As has been noted previously, it would be possible to
reduce the reliance placed upon the concert party

provisions if the notifiable percentage were to he

1

rgeueed. 1f interests held by a ELngle persen had to be
disclosed at, say, 1% it would be much more difficult to
separate a significant stake into a number of smaller
interests that would, in the absence of the concert party

provisions, not be disclosable. WNevertheless, large

concert. partiee could still enable avoidance of

e e mm —

disclosure. It would, therefore, be necassary to retain

those provisions even if the notifiable percentage were to
be reduced.

One way of altering the concert party provisions would be
to restriect their application to legally binding

agreements. Agreements that consisted of unbinding mutual
undertakings, expectations or understandings, would not
give rise to an obligation of disclosurs.

An alternative approach would be for the category of
agreement or arrangement caught to be widened, for
instance by removing the need to prove the existence of
mutuality in the undertakings, expectations or
understandings of the parties to it. Possibly, also, the




need for shares actually to be acgulred pursuant to the
agreement before disclosure is reguired might be removed
by the elimination of s204(2)(b) of the Companies Act.

The effect of any widening of the provisions along the
lines in the previous paragraph would be to make the neead
for disclosure apparent at an early stage, and to reduce
the number of conditions governing the existence of a
concert party. But such a move would also cause a large
nunber of agreements irrelevant to the exercise of control
[such as those betwean existing sharehoclders to vote
against the re-election of a director) to be caught. This
would reduce the ability of shareholders to discuss and
agree voting tactics in private. It might, therefore, be

appropriate to introduce & new form of restrictiom on the

types q{_agreement :au?ht. One method could be to replace

the concept of an agreement with that of a joint or common
purpose, for which a favour would have to be performed by
one or more parties for the others. Another would be to
introduce a purposive criterion, so that the prowvisions
would bite only on agreements made for particular

pUrposSes.

The GSovernment do not, at present, take the view that 1t

has been established that the existing concert party

provisions are defective. They are prepared, however, to
consider the options described here shoguld it become
apparent that action is necessary.




CHAPTER 5 : EUROPEAN COMMUNITY DIRECTIVE ON DISCLOSURE OF
MAJOR SHAREHOLDINGS

In December 1985, the European Commission issued a
proposal for a Directive on information to be published
when major holdings in the capital of a listed company are
acquired or disposed of. At the time of writing, it is
expected that the proposal will be adopted during 198B.
The Department has consulted interested bodies to obtain
thelir views on the Directive. It is worthwhile, however,
setting out its main provisions here and recording how
implementation might affect the operation of Part VI of
the Companies Act. The original proposal has been amended
by the Buropean Parliament and the Council Working Party.
The provisions referred to here are those of the text
considered by the Internal Market Council of Ministers on
18 December 1987.

The Directive would require all Membher States of the
European Community to make rules on disclosure at least as
rigorous as the minimum standards laid down in the
Directive. The Directive applies only to holdings of
voting shares in companies that are both listed on an EC
stock exchange and incorporated in a Member S5tate. Any
person (or persons acting in concert pursuant to a written

agreement) acguiring or disposing of shares in such a

company must notify the company within 7 calendar days
when their total holding goes through one of a number of
thresholds. The basic thresholds set down in the present
text of the Directive are 10%, 203, one-third, 50% and
two=-thirds, althoungh there are options to accommodate the
different needs of Member States (eg the UK's use of whole
percentage points rather than fractions).




When a company has received a notifiecation from a
shareholder it must make the information public within

9 calendar days. In practice, companies will be able to
satisfy this requirement by notifying the competent
authority to be set up under the Directive. The competent
authority will then disclose the information. If The
Stock Exchange were to be appointed the competent
authority in the UK, the existing procedure under
paragraph 16 of section 5 ('Continuing Obligations')
chapter 2 of 'Admission to Securities for Listing' (The
Yellow Book) would apply. Competent authorities would be
permitted in exceptional circumstances to exempt companies
from the duty to make information publie. No such
exemptions would be available to sharehalders. The
Pirective does, however, exempt certain 'professional
dealers in securities' from its provisions. In the UK,
this would include market makers, investment managers and

unit trust maAnAgers.

It will be apparent that the Directive will lay down
minimum standards that are much less strict than the
provisions of the Companies Act. The Act will, therefore,
gatisfy most of the regquirements of the Directive without
the need for new legislation. The thresholdes required of
the UK by the Directive already exist in the Act's
Sg-point scale of disclosure at 5% and each whole

percentage thereafter. Moreover, the definition of

disclosable 'interestz' in the Act 18 drawn much wider
than required by the Directive. The Directive reguires
disclosure of simple ownership of shares together with a

number of specific types of indirect ownership.




The Government have supported the principle of the
Pirective. They have recognised that; while it would have
been desirable for the Directive to set higher standards
for disclosure (along the lines of the Companies Act), a
number of Member States would experience difficulty in

implementing a stricter regime.

There are, however, a number of provisions in the
Directive that are not obviously compatible with Part VI
of the Companies Act. The lack of provision for
exemptions for shareholders other than 'professional
dgalers in securities' will have the consequence that some
of the exemptions in section 209 of the Act will not bs

allowed in respect of the thresholds imposed by the

Directive. The Department has written to exemptees under

section 20% and they do not forsee difficulties. There
are also a number of technical details of the Directive
that would create inconsistencies with the Act. These
include the definition of acting in concert and the
treacment of nominees who have no interest in shares
bevond that of a bare trustee. In view of the limited
scopa and benefit of the Directive the Dapartment has
gought to esnsure that its provisions will not compromise
the effectiveneas of Part VI of the Companies Act.

As has been noted earlier in this chapter, those likely to
be affected by the Directive have already been consulted
by the Department. Anvbody who would like further
information or who would likKe the opportunity to comment
on the Directive should write to the address in chapter 1.




CHAPTER 6: OUTLINE OF POSSIBLE CHANGES

6.1l

The outline that follows summarises the possible
improvements put forward in this document, together with
the Government's current view as to their desirability.

AUTOMATIC DECLARATIONS OF OWNERSHIP (INCLUDING VOTING AND
DISPOSAL RIGHTS)

The document describes two posaible methods of automatic
declarations of details of ownership or control of rights
of all shares in public companies. The first would reguire
a declaration to be made at the time of registration. The
second would reguire a declaration to be made prieor to
important votes or the giving of assents to take-overs.
while these proposals would in principle give more
comprehensive information than is available at present,
they would be difficult to enforce and would create burdens

for shareholders and companies. The Government believes

that they should not be adopted. (Paragraphs 4.2 to 4.5).

IMPROVEMENTS TO THE SECTION 212 PROCEDURE

Interasts in shares can be concealed for some time if they
are hidden behind a succession of nominee holdings. It
might be possible to reduce this problem if the registered
holder, when responding to a section 212 notice, were
required to give details of ultimate ownership or control
of the shares. The Government doubts whether such a
proposal would be much more effective than the present
system in preventing delaying tactics by respondents. Hor
eould it address the problem of shares bought just prior to
an important vote on the closing date of an offer.
(Paragraphs 4.6 to 4.12).




The freedom of companies to take powers in their Articles
to restrict the rights of shares could be increased. The
28 day moratorium before restrictions can be imposed that
iz laid down in the listing rules could be reduced, and
companies could be allowed to restrict rights over and
above woting rights. (Paragraphs 4.13 to 4.16).

A company might be permitted to apply to the court for an
order restricting the rights attached to shares on the same
grounds that the Secretary of State has for restricting
rights. The DTI might publish a model form of section 212

notice. [Pnragraphs 4.17 t5 4.18).

A BEDUCTION IN THE MOTIFIABLE PERCENTAGE

The percentage in which interests 1n shares must be
disclosed might be reduced from 53%. This would increase
the burden of disclosure for shareholders while reducing
the need for companies to carry out section 212 inguiries.
Views are invited on whether a reduction should be made
and, if so, to what percentage level. (Paragraphs 4.19 to
4.22).

A REDUCTION OF THE FIVE DAY DEADLINE

The Government think that the 5 day deadline for disclosure
of interests of 5% or above should be reduced. Views are
invited on what would be an appropriate deadline and on the
possiblility of requiring disclosures made aiter the initial
notification to be made within an even tighter deadline.

In addition, a person who reached 5% could be precluded
from making further purchases until disclosure was
performed. (Paragraphs 4.23 to 4.25).




CONCERT PARTIES

The application of the concert party provisions might be
restricted to legally binding agreements to make it easier
to prove offences. This would, however, make avoldance a
simple matter. On the other hand, the category of
agreement or arrangement caught could be widened. Thia

would run the risk of catching unexceptionable agreements.

That risk might be reduced if a purposive criterion were

introduced, whereby the provisions bite only on agreements
made for particular purposes. The Government do not, at
present, take the view that it has been established that
the concert party provisions are defective.

(Paragraphs 4.26 to 4.32).




MEASURES IDENTIFIED IN THE REVIEW OF THE OPERATIONS OF THE
TAKEOVER PANEL

The Companies Act, the Take-over Code and The Stock Exchange

list i_.EE rules

i The Stock Exchange and the Department are to undertake
further work to establish ways in which companies could be
permitted to prevent the voting at general meetings of
shareholdinge of which the ultimate voting control is not
disclosed. The Panel is considering ways in which it might
prevent such shareholdings from influencing the cutcome of an

affer.

2 The five day deadline allowed by the Companies Act for
disclosure of interests of five per cent or more should be
reduced if consultation confirms it is practicable. The
Panel is examining whether the disclosure deadline in the
Code should be amended to reguire parties to the offer and
their close associates to disclose dealings immediately in
normal circumstances and, in any event, by 9 am the following
business day, instead of noon the following business day as

at present.

3 A number of improvements might be made to the powers
enabling restrictions to be imposed on the exercise of rights
attached to shares {including voting and transfer rights)
when inguiries by a company into the ownership of the shares
under section 212 of the Companies Act prove unsuccessful.
These include any necessary clarification of the
circumstances in which a company may apply to the court for
an order restricting the rights, and the possible inclusion
in the Act of a specific deadline for responses to inguiries.
For those companies that have taken the power through their

articles to restriect rights themselves (without the need to

apply to the court) when section 212 inquiries are

unsuccessful, The Stock Exchange might reduce the 28 day

U27ACT




period of notice that is reguired before the rights may be

restrictad.

4 The Companles Act provisions on concert parties should
be clarified and steps shold be taken to ensure that the law
iz better understood. The Panel proposes to amend the Code
to make it clear that its provisions are different from those
of the Act and that Panel rulings on the Code do not
constitute legal guidance on the interpretation of the

Companies Act.

U27ACT







CONFIDENTIAL

10 DOWNING STREET
LONDON SWIA ZAA

From the Private Secretary 18 June 1988

TOEYO BSTOCE EXCHANGE

The Prime Minister has considered the Chancellor's minute
of 17 June in which he suggests that the Prime Minister might
indicate to Mr. Takeshita in Toronte that, in response to
adequate assurances he will continue to press the Tokyo Stock
Exchange authorities to make more seats available for British
firme, she would expect the Bank of England to be telling
Namura and Daiwa Ffairly soon when they will be allowed to open
for business as Guild-Edged Market Makers. She thinks this
would eimply take the pressure off the Japanese and would not
be wise in present circumstances. 5he does not, therefore,
prpose to speak in this sense to Mr. Takeshita.

I am copying this letter to Stephen Ratcliffe (Department
of Trade and Industry), Lyn Parker (Foreign and Commonwealth
Office) and John Footman (Office of the Governor of the Bank

of England}.
on DA

(C. D. POWELL)

Alex Allan, Esq.,
HM Treasury.
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TOEYO STOCK EXCHANGE

Qur NRR an B Vosve Jdvek E-m]..n.+

I understand that vou may not be having a special mee g duringl A

the Toronto Summit with Prime Minister Takeshita, following your pgy-
full talks with him here only a few weeks ago. Nevertheless, you el

will wish to know how matters stand, now that whisky has been
settled, on the second of the two bilateral issues you raised with
him when he was here. This minute therefore sets out where we stand
on the Tokyo Stock Exchange and how I suggest, with the agreement
of the Bank of England and DTI, that we should handle this and the
related guestion of applications by two Japanese firms to become
Gilt-Edged Market Makers in London.

There has been no real progress in breaking the impasse of the
limit on Tokyo Stmeats to enable HZW to be given a
cTesr prospett of membership within a reasonable time. However it
is clear that PrimE WMihister Takeshita himself has indeed, as he
promised you, been actively preéssing the Japanese authorities to
try to help. We think he will continue to do so and - though we

8till have no guarantee that he will succeed - it seems right that

vou shoold take the opportunity (o welcome his efforts and of
course™UrgEThNAt-ME-DErsevere until they do succeed. ™

—— .

Meanwhile, we have the unresolved question of the two outstanding
Japanese applicants for GEMM status here. You were careful in your

talks with A;’ﬁ'ﬁnealu‘.t.:l last month not to draw any particular link
o 2
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between the BEW case and GEMM applications, but simply indicated in
a general way that delays in Tokyo might result in delays in London
also.

We nesd to handle this carefully. The legal ice is thin. We have

already delayed the GEMM applications for many months. For the
Bank of England to delay implementation EEEF-further might not
stand up to judicial review. And I understand that David Young
judges that to attempt to use the 'reciprocity powers' in the
Financial Services Act would be a mistake: he is inclined to the
view - which seems right to me too - that to declare open war in
this way on this issue would expose us to risks for other British
interests against little chance of success on BIZW, so that he could
not be satisfied that it was justified in the overall public

Lnterest.

My own Judgement is that the Japanese would be unlikely to try to

test us - they have taken the whole mal:l‘.E'.'!-'_q'JIth-W' so far and would

—_—

probably reckon that to take issue publicly or legally with HMG on
a point which does not matter greatly to them would be
disadvantageous to them in the longer term.

Nevertheless, if it would help your relations with Prime Minister
Takeshita, and if in other respects they are going well, you might
indicate; in response to adeguate assurances of his continued
efforts, that yon would expect the Bank of England to be telling

Momura and Daiwa fairly soon when they will be allowed to open for

bhiizsinesas as GEMMsa.
= e
Our procedure then would be that, fairly soon after the Summik, the

Bank wounld give staged future dates, say 1 August for Womura and
later for Dalwa. The companies would of céﬁﬁgghﬂgﬁe to be free to
announce the news as soon as they were told. At the same time we
would make it clear again to the Japanese authorities that there
could be delays on other matters as long as the British continue to
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Fface delays in Tokyo, and we know that they are concerned about
some future gquestions of more importance to them than the GCEMM

applications.

We shall of course want, in public answers to guestions about this,
ts be able to indicake that Takeshita hazs at least rensawed his

general assurance of willingness to try to find a solution to the

Stock Exchange problem.

I am copying this minute to David ¥Young, Geoffrey Howe and the

Governor of the Bank of England.

[N.L]
rr 17 June 1988
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10 DOWNING STREET
LONDON SWIA TAA

From the Private Secreiary 10 May 1988

INVESTIGATIONS POLICY STATEMENT

The Prime Minister was most grateful
for the further material attached to Yyour
letter of 9 May, which she discussed with
your Secretary of State this morning. It
was agreed that your Secretary of State
should proceed with an announcement about
the changes proposed. He agreed to take a
further look at the detailed drafting of
the announcement.

Paul Gray

Stephen Ratcliffe, Esq.,
Department of Trade and Industry.
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a
INVESTIGATIONS POLICY STATEMENT

We spoke last week about the Prime Minister's concerns on the
statement which my Secretary of State proposes to make on
Investigations Policy. Lord Young woumld like to discuss this
matter again with the Prime Minister at their bilateral
tomorrow with a view to making an announcement later this
week .

It might be helpful, in advance of this discussion, for you to
have the followlng papers:

i) A note describing briefly the changes to be
announced in the proposed statement, their effects
and reasons for them.

A revised draft of the announcemant incorporating
changes designed to meet the Prime Minister's
concerng. The changes are sidelined.

and their main features, with changes indicated in
red.

¥

111] ﬂ A tabla describing the various investigation powers

Y.‘:m LS

SeA Rerels

STEFHEN RATCLIPFE
Private Secretary
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IRVESTIGATION POWERS AND POLICY: FROPOSED CHANGES

Objective

To spaed up investigations and make them more affactive while
safequarding ag far as possible the legitimate interests of
those involved in investigations.

A. Legislative changes

(i) Hew power of investigation under the Companies Act.

Present position:

Two main investigation powers under the Companies RAct:

Section 432 for large wide-ranging investigations
expected to result in a published report.
Investigations done by outside inspectors with
tough powers to obtain evidence from anyone with

ralevant information.

Section 447 for relatively gquick confidential

engquiries into specific matters of concern. Powers

are limited and no reports are published but

information can be used for prosecution or

regulatory action.

J15ABJ
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Proposal

In some cases, Section 447 powers are inadequate but there is
no public interest in being able to publish a report (eg
because if the investigation shows something is wrong, the
outcome is likely to be prosecution or other regulatory
action). Preparing a report for publicatiocn is very time
consuming due to additional natural justice reguirements in
relation to those criticised. The proposed change will allow
the Section 432 powers to be used in appropriate cases witpnqp

the obligation to produce a report for publication.

No changes are proposed to the circumstances in which
investigations can be undertaken under the Financial Services
ACE,

(i1) Strengthening various powers

Present position

There are already powers to seek search warrants and obtain

-

information about bank accounts (subject to safegquards) under

some investigation powers but not all, Existing provisions

concerning the freezing of share dealings by those who fail to
co-operate with investigators' requirements for information

about ownership of shares have defects in them.

Proposals

To extend exlsting powers in these areas to all investigation

J15ABJ
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powers and remedy the defects. Mo new points of principle are

raised.
(iii) Recovering costs of investigations

Present position

Investigation costs can be recovered from persons convicted on
a4 prosecution instituted as the result of a SBection 432

investigation.

Proposals

To allow costs to be recovered fram persons convicted as a
result of any Companies or Finaneial Services Act
investigation. A= now, it would be for the court to decide

whether to ordar costs to he met

(iv) Appointment of outsiders to nndertake Section 447

enguiries

Present position

Only officials can undertake Section 447 engquiries. Outsiders

-

can be used for all other Companies and Financial Services Act

investigations.

J15ABJ
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(v) Sinplifring the exchange of information between

investigators

Present position:

Informatian obtained in pry investigations is confidential ang

Mmay be disclosed only throuagh specified gateways .,

include disclosure for Prosecution Purposes and to other
egulators such as the Bank, SIB,

fer prosecutien purposes,

investigators involved in

Consuming and difficult,

Praggaal

There is no

Proposal to change the Circumstances in which information ean




Present position

There is no POwer to terminate an investigation undertaken by
cutside inspecters ip any circumstances, Investigators ara
statutorily required to finish their work even if it sarves no

useful purpose,

FProposalsg

To enable the Secretary of Stata to terminate insider dealing
Investigations if he considers no further PUurpocse would be
served by continuing (eq because the information needed for
Prosecution has already been obtained, eor it is clear that

there is no prima facie cage of wrong doing) .

inspections if it is decided that it would be more appropriate
for all further action te be handled by the Serious Fraud
Office or, in Scotland, the Lord Advocate, (Unless there is 3
Public interest in publishing a report on an investigation,

there is no point in continuing two parallel investigations.

J15ABRJ
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(vii) Assistance to overseas regulators

Present position

similar functions. But investigations cannot be undertaken to
obtain information needed by overseas regulators unless the
normal criteria are met. Inp practice, this means that

usually cannot investigate unless wrong doing is suspected in
this country, however seriocus the potential wrong doing
overseas. This is inhibiting effarts to improve mutual

Co-operation with other countries,

PIGEﬂBal

Congider taking power For the Secretary of State to appoint
investigators to obtain informatisn needed by overseas
regulaters. The proposed power would be subject to impertant

safeguards,

- the Secretary of State Would have to be satisfied that
relevant evidence would be obtained in the UK which would
help an overeseas regulator in a formal investigation inte
Suspected malpractice in the companies ar financial

Services area (ie no fishing expeditions)

- tha Secretary of State would have a wide discretion as

J15ART
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to whether or not to use the power in a Particular case
and to take into account whether reciprocal help was

provided by the regulator concerned,

the investigator woeulg be appointed by the Secretary of

State and woulgd be subject to his control,

Departments concerned will be consulted about the Proposal in

more detail beforas a final decision 18 taken,

(viii) Announcements about investigations

Present position

Companies Act; Investigations under Sectiong 432 and 442
(ownership of shares) inte Public companiss are announced, byt
Buch investigations into private Companies (rare) are usually
DOL. Section 447 enguiries are not Announced and only

confirmed if the campany has publicly acknowledged them,

Financial Services RAct: Insider dealing investigations ara

not normally announced but there are some important exceptions

(details in the attached annex). The criteria for deciding on

announcements hayve not been made publie.

Investigations under Section 105 (investmant businesseg are not

anfounced) .

J15ABT
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Prnggsuls

Companies Act: To announce all Section 432 and 442

investigations, Otherwise no changa.

Financial Services Act: To restrict the exceptions to the
policy of not announcing insider dealing investigations
(details in annex). The new policy is now being followed,

Noe change on Section 105 investigations.




INSIDER DEALING INSPECTIONS : PUBLICITY

The appolntment of inspectors to investigate possible

contraventions of the insider dealing legislation is not

normally announced {(and the criteria for deciding on exceptions
have not hitherto been annouonced). The exceptions to this
general rule under the former policy and the new policy have

been/will be in the following circumstances:

Former Regime New Regime

(a) The employing Announce Do not announce

business or a broker unless, in the

etc has already given public interest

clear publicity to a and judged less

specific transaction damaging to the
individuals and
organisations
concerned if
the existence
of an
inspection
acknowledged,
and it 1is
appropriate in
the

circumstances

J15ABN
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(b} The public Announce
interest is such that

an annoupncement

should be made eg

where central or

local Government

cfficials are

suspected of insider

dealing.

{e) An individual Anngunce
ander investigation

i5 s0 important to

the management of the

company employing him

Fhat it is more than

possible that the

fact of the
investigation would
affect the company's

share prices.

Financial Services Division 5

28 April 1988

Hew ERegima

Announce

Do not announce




guestion : To ask the Secretary of State for Trade and Industry
what his policy is on investigations under the Companies Act

1985 and the Financial Services Act 1986.

Answer : I have been reviewing the investigation powers and
procaedures under these Acts in the light of recent experience

of operating them.

Fair and efficient markets depend on effective enforcement of
the law and of self-regulatory requirements. Investigation
powers have a key role to play in this. Their purpose is to
discover the facts so that, if there has been misconduct,
appropriate prosecution or regulatory action can be taken. The
value of the existing powers is demonstrated by the results
obtained. In the last 2 years, for axample, following

investigations under the Companies Act, criminal proceedings

were brought in 28 cases invelving the management of 47

commpanies and leading to penalties ranging from fines to, in
one instance, imprisonment for 15 years. In addition, 61
companies wera wound up in the public interest and 9 people
were disgunalified from acting as directors. 1In the relatively
short time that the Financial Services Act investigation powers
have been in force, two people have been cenvicted of insider
dealing as a direct result of investigations by inspectors and

legal proceedings are in train in twe further cases.




These results demonstrate the contributicon which the
investigation powers make to the detection of malpractice. But
of course, not all investigations reveal malpractice. Their
purpose is to find out the facts so that decisions can be

taken on whether or not further action is needed, None of the
investigation powers can be used unless there is a good reason.
Some cf the powers have higher thresholds. There is no
question of the Secretary of State having the power to
undertake "witch hunts™, as has been suggested, aves—ifiwa
should-wish-to—da_se. But when in my judgement the statutory

criteria are met, I shall continue to use the powars when

circumstances make it appropriate to do so. In exercising my

discretion, I shall apply the same broad standards as my

predecessors have done.

My Department has recently completed a review of existing
investigation powers and procedures with a view to ensuring
that investigations are undertaken as affectively and quickly

as is compatible with a thorough and fair enguiry.

This review concluded that in general the present range of
powers matched the different purposes and circumstances of
investigation required in the UK, but that there was a need for

more scope and flexibility in the way they could be used and

For clarification of some of the provisions to improve

afficiency.




Accordingly, it is intended to introduce the proposed changes

to the law at the next convenient opportunity:-

(i} enabling the general powers of company investigation
under Section 432 of the Companies Act also to be used in
certain cases (broadly suspected fraud, misfeasance or
misconduct) when the prime purpose is to consider the case
for prosecution or regulatory action and there 18 no

intention to publish a report;

{ii) strengthening various powers, including extending
the existing powers to seek a search warrant for relevant
books and papers and (subject to the Secretary of State's

approval) to obtain information about relevant bank

aceounts, and tidying up the provisions on freezing share

dealings;

(iii) extending the existing powers to recover the cost
of investigations from persons who are convicted on a

prosecution instituted as a result of an investigation;

(iw) enabling the Secretary of State to appoint
sutsiders to undertake enguiries under Section 447 of the

Companies Actp




{v) simplifying the exchange of information between

DTI investigators involved in different cases;

{wi) enabling the Secretary of State to terminate
insider dealing investigations when no further purpose
would be served by continuing and to terminate Companies
Act inspections when it is more appropriate for further
action to be handled by the Serious Fraud Office or, in

Scotland, through the Lord Advocata.

The review also concluded that, because of growing

internaticnal links in corporate activity, and to help improve

mutual co-operation with other countries, it would be helpfual
if the UK could do more than at present to assist overseas
regulators. We are therefore also considering whether to
introduce provisions for the Secretary of State to exercise
powars to assist overseas regulatory authorities in some
sitpations in which he cannot at present, when he is satisfied
there is good reason to do so. We will bring forward proposals

in due course if we do decide to proceed.

additionally, steps will be taken to ensure more guidance and
support for outside inspectors, closer working between DTI
staff and outside inspectors and more use of criminal lawyers

in investigation work.

I have also reviewed the practice on announcing investigations.

In the case of major investigations with a wider public




interest, mounted under Sections 432 and 442 of the Companies
Act, that normally lead to a published report, it Is clearly
right to announce these when they are set up. This is existing
practice as regards investigations into public companies, and I
propose to extend it to such investigations into private
companies, Engquiries under Section 447 are much more limited
in scope and are intended only to look at the books and papers
of a company and seek explanationa of them. It has never been
the practice to announce these and I am satisfied that this
should continue to be the case. Public announcement would
undermine the effectiveness of the enguiries and would unduly
damage the business of the companies concerned. I would
consider confirming the existence of such an enguiry only if it
had already been announced by the company concerned and no
further prejudicial consequence was involved in such
confirmation, The same applies to enguiries under Saction 105

of the Financial Sarvieces Ack.

Insider Dealing investigations under Section 177 of the
Financial Services Act involve independent inspectors but the
reports are not published. The purpose is to ascertain whether
thare has been a contravention of the Company Securities
(Insider Dealing) Act 1985 and in appropriate cases the

investigation may lead to prosecution. I have decided that,

in the main, the interests of afficiency and justice are best

sarvaed by not normally announcing or confirming these
investigations. However I will consider making an announcement

if it is in the public interest, for example, 1f public

514ABB




officials are thought to be involved or if there has already

been publicity for an investigatien and I judge that it would
be less damaging to the individuals or organisations concerned
and appropriate in the circumstances if I were to acknowledge

the existence of an investigation.

Finally, I have reviewed the resources available within my
Department for investigation and related work. Resources have
been considerably increased over recent years and the results
are now beginning te be seen as staff gain experience. I have
concluded that a further increase in resources devoted to this
work is needed in order to speed up the handling of the cases.
I have also decided that to improve co-ordination., key
enforcement activities of the Department should be brought
together in one Division. These functions include decisions on
cases where it is appropriate to undertake investigations under
the powers in the Companies and Financial Services Acts;
carrying out investigations under Section 447 of the Companies
Acty liaison with outside inspectors; determination of
appropriate action when reports are received; and the

prosecution of offences for which the Department has particular

responsibility, including insider dealing and other offences

under the companies legislation, and insolvency coffences.

S14ABB
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The Rt Hon Nigel Lawson
Chancellor of the Exchaquer
HM Treasury L
Parliament Street 'VT?1
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TOKYODO STOCK EXCHANGE

I have seen David Young's letter to you about the appropriate
negotiating stance for the Prime Minister to take in her
forthcoming meeting with Mr Takeshita on the vezed subject of a
seat for Barclays/BIW on the Tokyo Stock Exzchange.

We discussed this last week and agreed that we should take stock
after the bilateral talks between the UEK team led by Geoffrey
Littler and the Japanese Ministry of Finance on 21 April. AS wa
axpected, these have not changed the essentials of the

situation: there 1s no immediate prospect of further enlargement
of the Tokyo Stock Exchange; there would be no official (Ministry
of Finance or Tokyo Stock Exchange) objection to the acquisition
by BZW of an existing seat if one becomes available, but there is
nothing they can do to facilitate the availability of such a seat,

which is a commercial matter for BZW to pursue.

David Young suggests that we maintain the linkage between making
progress on the BZW front and granting Nomura and Daiwa Gilt-Edged
Market Maker (GEMM) status in order to maintain our overall
credibility in negotiations with the Japanese on all fronts. He
also suggests that with this linkage in place we could continue a




process of mutual liberalisation in other areas, including,
apparently, the admission of more Japanese banks in London.

We seriously question whether it would be wise, or in the
interests of the British financial community at large, to adopt
such a high-profile, confrontational, stance on this particular
linkage. The reality is that Nomura and Daiwa have never been
especially enthusiastic about GEMM status, approaching it rather
@5 a necessary element in their range of products as a
full-service international securities operation. They are vary
well aware that the GEMMs collectively make persistent lossas on
the business and they themselves would expect to do so for some
period. While, therefore, they would be inconvenienced by what
David Young proposes, having already partially geared themsalves
up to begin operations, it would not be critical to them.

Indeed, they have indicated explicitly that they will sacrifice
GEMM status rather than make a commitment to help BEW find a seat
which they may not be able to deliver. The position in which we
could find ourselves, therefore, is that we might provide the
Japanese with a relatively painless excuse for continuing to
exclude BIW from the TSE and they would be likely to insist that
we eventually give way first.

We egually gquestion the realism of the proposition that we could
confront the Japanese on the matter of GEMM =tatus and, at the
same time, encourage "more Japanese houses and banks in London and
more British houses in Tokyo". In the latter case, we would be
in the position of appearing willing to contemplate giving the

Japanese the things in which they have a greater interest (in
particular licences for the regional banks) while withholding the
permission to which the Japanese attach a lower priority. This

would not seem to us to be a particularly compelling negotiating
stance.

My view is that we would do well to avoid a definitive locking of
horns on any specific issue, but rather - as the Japanese are
inclined to do - to slow down administratively the progress on
outstanding issues across the board until we achieve progress on




the particular matter of most concern to us. This would involve
not only holding up the GEMM operations for a time, but also
dragging our feet in the other fields that have been raised by us

until the BZW situation has been resaolved.

I am copying this letter to David Young and those to whom his was

copiad.

jmm ﬂ:—ﬂrf

(ol




CONFIDENTIAL

reasury Chambers. Parliament Street, SWI1P 3AG
O1-270 3000

29 ppril 1588

Charles Powell Esg (21EE A
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VISIT OF MR TAKESHITA: BRIEFING ON TOKYO STOCE EXCHANGE (TSE)
MEMBERSHIP

I attach a briefing note on UK firms' access to the Tokyo Stock
Exchange. This has been agreed with the Department of Trade &
Industry.

[ am copying this letter and enclosure to Robert Culshaw (FCO), and
Stephen RatclifEfe (DTI) .
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29 April 1988

Dew Chancelher,

TOEYO ETOCK EXCHANGE

I understand that the question of a seat for Barclays/BZW on
the Tokyo Stock Exchange is likely to come up at the meeting
between the Prime Minister and Mr Takeshita, despite efforts
by Japanese Officials to get it off the agenda. It does seem
to me to be a political problem that should not be swept under
the carpet, though it is not one that we should let get out of
proportion.

I understand that there is some difference of view on the best
tactics for carrying this forward. Where we stand at present
is that when I was in Tokyo I made it clear, in private, te

Mr Takeshita and other Ministers as well as to the Head of the
Tokyo Btock Exchange, that, while recegnising their own
difficulties, progress in granting Nomura and Daiwa Gilt Edged
Market Maker (GEMM) status would inevitably parallel progress
on the Barclays front. This line was agreed with Geoffrey
Howe. The Japanese are now telling us that while they can
deliver Ministry of Finance and Tokyo Stock Exchange agreement
to a private deal between Barclays and one of the Japanese
houses that would give BZIW a seat, they are unable to bring
about the private sector part of the deal. They have also
indicated that Nomura and Daiwa may not be all that interested
in GEMM status, since the Gilt Edge market is over populated
and unprofitable, with a potential hint that all this may make
London less attractive as a centre for these companies. 1In
other words they are seeking to call our bluff.
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‘We have a choice. We can either stick to our guns, maintain
the link between BEIW and GEMM status but confine the trade-off
to that and emphasize to the Japanese that we very much want
to maintain warm relations and rapid progress in expanding the
access of each others players to our markets. The alternative
is to blur the issue, merely defer granting of GEMM status for
a little while, but to extend a chill in relations on the
financial services and banking front more generally across the
board. The argument for the latter course is that this
approach has stood us in good stead in the past and that it
avoids the potential embarrassment when particular deals come
unstuck. I have to say that I do not take this view. I
believe that having staked out our position clearly - and the
Japanese are under no illusions what the deal was - we should
stick to our guns, not so much because this is necessarily the
best way of achieving the outcome we want on Bareclays' front,
but because of our overall credibility in negotiations with
the Japanese on other fronts, Moreover, I do not want to seae
a general chill in relations develop in the Financial Services
area. It does not seem to me to be in our beast interests and
I think we should work hard to make sure that the Japanese
understand that we do want more Japanese houses and banks here
and more British houses in Tokyo. When the Prime Minister
sees Mr Takeshita she should therefore continue to recall the

link with GEMM and emphasise our desire for continuing mutual
progress on liberalisation,

1 am copying this to the Prime Minister, Geoffrey Howe, the
Governor and Sir Robin Butler.

Yo ‘stusA
S Rkl

(Approved by Lord Young and
signed in his absence)
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Treasury Chambers, Parliament Street, SWIP 3AG
Q1-270 3000

29 April 1588

The Rt Hon Lord Young of Graffham
bacretary of State for Trade and Industry

1-1% Victoria Strast {:
LONDON SW1H OET @1 31 (e -

TOEYD STOCE EXCHANGE

Thank you for your letter” dated 29 April which I received
yesterday evening.

1 agree entirely that we must not allow the guestion of a seat
for Barclays/BIW on the Tokyo Stock Exchange [(TSE) to be swept
under the carpet, nor to let it get out of proportion. It is
now clearly necessary teo defer Nomura and Daiwa's access to
GEMM status, originally planned for next month, and the Bank
has done this. I do, however, have serious reservations about
the tacties you propose.

Our objectives at this stage are threefold; to obtain early
progress on the specific BIW issue and in due course on TSE
membership for all qualified UK applicants; to ensure that ths
Japanese do not form the impression that they have ecalled our
bluff; and to reduce to the minimum the damage this episode
may cause to UK interests already established in Tokye and to
the benefits that the Japanese presence brings to London. I
believe we can meet those objectives without establishing an
indefinite link between Nomura and Daiwa's progress towards
Gilt Edged Market Maker [GEMM]} status and BEIW's membership of
the TSE. Indeed, 1 feel that other tactics would be more likely

to help BZIW and less likely to prejudice our other objectives.

First, as you acknowledge, our general approach in dealing
with financial services issues with Japan in recent years has
bean to apply broad and flexible pressure, rather than to becone
tied down on a series of specific trade-offs. Cn the whole,
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this has worked reascnably well. As you Ssay, thare are
indications that neither MNomura nor Daiwa are so kesn on GEMM
membership that they are prepared to take on the task, which
may be difficult and expensive, of finding a TSE seat for BIW.
There is a risk they will simply withdraw their GEMM applications,
leaving us - should we follow the tactics you suggest - without
any negotiating lever for BIW and our longer-term TSE candidates,
and with an implicit commitment to allew the Japanese te advance
on other and more substantial fronts. I have to say also that
wa cannot exclude the possibility that BZIW may lose interest,
which would leave us in a most awkward and embarrassing position
1f we had established a specific link between their TSE membership
and particular Japanese objectives in London.

Parhaps more significant, it is clear that the Japanese Government
does not consider GEMM status a priority. It has more important
objectives 1in London, specifically banking licences for the
regional banks, led by Hokuriku. This ambition could well give
us a more effective means of applving pressure.

All this points to maintaining our tried and successful strategy.
and going slow on Japanese aspirations across the board, making
it clear that this is a response to the Japanese failure to
help over the Tokyo Stock Exchange membership problem so far.
This would not involve putting up the shutters generally, but
delays of uncertain duration on particular cases. I do not
think that the Japanese would take thie as a sign of weakness.
One tactic which is well worth keeping in our armoury is to
impose a delay on the first GEMM applicant, and to withhold
the second indefinitely (a discrimination which might embarrass
the Japanese Government). And we would, of eocourse, continde
to press the Japanesa to provide whatever help they can for
BEW.

I take your point that it is important not to damage relations
with Japan gensrally in the financial gervices area. But this
ig a guestion of degrese. I find it difficult teo believe that
ring-fencing BIW and the GEMMs applicatieons could at the same
time be effective as a negotiating tactic and cast no shadow
on our willingness to accept new Japanese houses in other markets,
whatever we =zaid on the latter. And the Japaness Government
are unlikely to be impressed if we give them what they really
want and make a stand on refusing them something which they
are not particularly anxiocus to have, It would certainly make
us lock wvery feocolish indeed.

I would be happy to discuss this further. For the moment, I
hope ¥you can agree that it would be sufficient for the Prime
Minister to register our concerns about BIW wvery firmly when
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she meets Takeshita next week, and to make it clear that there
will implications for Japanese ambitions in London, without
oeing drawn on precisely what those implications are. I am
sure that this tactic is more likely to achieve the obiectives

we share,

I am sending copies of this letter ta the Prime Minister,

Geoffrey Howe, The Governor and Sir Robin Butler.

/)

f
\ | J;
J.
h/ NIGEL LAWSON
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SECRETARY OF STATE FOR TRADE & INDUSTRY

Tokyo Stock Exchange

1. I am grateful to you and to Nigel Lawson for copying
your lefkters of 29 April to me.

2, I agree that we must not let this question get out of
proportion. When Mr Howard visited Tokyo in April last
year, he asked for three seats for British Securities
Houses. At that time other British Houses had not shown
an interest in obtaining seats. When the Tokyo Stock
Exchange (TSE) announced its enlargement in December four
British Houses were admitted. The two unsuccessful
applicants, BIZIW and James Capel, were not at the time
gqualified under the TSE’s rules, so this was not a great
surprise, although we had lobbied hard for BEZW to be
given special treatment.

3. We have been right to put a special emphasis on
finding a gquick way of obtaining a seat for BZW, but we
should be careful not to give the Japanese the impression
that this is our only objective, and that if a seat is
obtained for BZW all problems will be solved. The

Japanese are prone to focus on specific requests and to




leave aside broader points of principle. Thus, while
pressing for special arrangements for BZIW, we should
continue to emphasise that what is really needed in the
medium term is a more general opening of the Tokyo Stock
Market to all gualified applicants. We should note that
net only BZW but also James Capal is now gualified,

4. As far as tactics are concerned I am sympathetic to
the approach set out in the chancellor’s letter. We
should not get curselves too hooked on one particular
linkage though as I have minuted earlier, T agree that
our credibility requires that GEMM status for Nomura &
Daiwa should be postponed; and we must also make sure
that we do not get into a position of using leverage
disproportionate to our objectives. It follews that I
agree also with the Chancellor that it would be better
for the Prime Minister not to make the linkage to
gilt-edged market maker status explicit. I would hope,
however, that she would also make the general point abeut
the nead for completely open entry in the medium term to
the Tokyo Market and to financial services generally in
Japan, and that she could mention James Capel as well as
BZIW.

5. 1 am copying this minute to the Prime Minister, the
Chancellor, the Governor of the Bank of England and
Sir Robin Butler.

o

-

(CEOFFREY HOWE)
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INVESTIGATION POWERS UNDER THE COMPANIEE AND FINANCIAL
SERVICES ACTS

Lord Young is grateful to Mr Lilley, and to other collsagues

who have written, for their comments on his proposed
Parliamentary announcement about investigation powers,

The main issue of substance which has been raised concerns the
proposal to announceé the intention to seek a new power to
investigate within the UK on behalf of overseas reqgulatory

i E = - I remaing convinced that such a power
is highly desirable if we are to be able successfully to
tackle suspected international fraud and malpractice.

Provided that the Secretary of State has a wide discretion as
to how and when to use the power, he is sure Ehat wa can meet
tha Variols cofcerns EFEE"HEEE_Eéen expressed, However, in
view of the shortage of time before the anncuncement is made,
he is content to accept your suggestion that we should
announce at this stage only an intention to consider taking
guch a power., He would, however, propose to make it clear
that the review concluded that this power would be desirable.
Otherwise he is happy to incorporate your proposed wording,

He hopas that this will also meet the concern expressed by the
Prime Minister.

The draft announcement has all been amended to take acount of
the other points which you and others have raised. 1 attach a
copy of the revised version.




du

il |_‘||_']"|:rrl1-|rl1: F:,lrr E nlrlrprigql

'We shall now be going ahead with working out the details of
the proposed legislative changes and will be consulting the
Treasury and other Departments about the aspects of concern to
them.

I am copying this letter to the Private Secretaries to the
Prime Minister, the Lord President, the Attorney General,; the
Home Secretary, the Foreign Secretary, the Lord Adveocate, the
Secretaries of State for Scotland, Wales and Worthern Ireland,
the Governor aof the Bank of BEngland and S5ir Robin Butler.

JEREMY GODEFREY
Private Secretary
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Question : To ask the Secretary of State for Trade and Industry
what his policy is on investigations under the Companies Act

1985 and the Financial Services act 1986.

Answer : 1 have been reviewing the investigation powers and

procedures under these Acts in the light of recent experience

[5} operating theﬁEj

Fair and efficient markets depend on effective enforcement of
the law and of self-regulatory reguirements, Investigation
powers have a key role to play in this. Their purpose is to
discover the facts so that, if there has been misconduct,
appropriate prosecution or regulatory action can be taken., The
value of the existing powers is demonstrated by the results
obtained, 1In the last 2 years, for example, following
investigations under the Companies Act, criminal proceedings
were brought in 28 cases involving the management of 47
commpanies and leading to penalties ranging from fines to, in
one instance, imprisonment for 15 years. 1In addition, 61
companies were wound up in the public interest and 9 people
were disqualified from acting as directors. 1In the relatively
short time that the Financial Services Act investigation powers
have been in force, two people have been convicted of insider
dealing as a direct result of investigations by inspectorse and

legal proceedings are in train in two Further cases.
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f ese results demonstrate the contribBution “which the

i investigation powers make to enforcement. I shall continue to
use them whenever in my judgement the statutory criteria are
met and circumstances make it appropriate to do so. HNone of
the powers can be used unless there is an objective good
reason. Some of the powers have higher thresholds. There is
no guestion of the Secretary of State having the power to
undertake "witch hunts®™, as has bean suggested, even 1if he

should wish to do B0, In exercising my discretion,; I will

continue to apply the same broad standards as my predecessors

— SV RTY e 'q..-,'*,,,r}p i o T thulaan
have dona. - n.Ju-lJ.ﬁ I'._J'-l- ""'t"" = =
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My Department has recently completed a review of existing
investigation powers and procedures with a view to ensuring

that investigations are undertaken as effectively and guickly

as is compatible with a thoroungh and falr enguiry,

This review concluded that in general the present range of
powers matched the different purposes and circumstances of
invastigation required in the UK, but that there was a nead f[or

more scope and flexibility in the way they could be used and

for clarification of some of the provisions to improve

efficiency.




Accordingly, it is intended to introduce the proposed changes

to the law at the next convenient opportunity:-

(i) enabling the general powers of company investigation
under Section 432 of the Companies Act also to be used in
certain cases (broadly suspected fraud, misfeasance or
misconduct) when the prime purpose is to consider the case
for prosecution or regulatory action and thera is no

intention to publish a report;

(ii) strengthening various powers, including extending
the existing powers to seek a search warrant for relevant
books and papers and (subject to the Secretary of State's
approval) to obtain information about relevant bank
accounts, and tidying up the provisions on freezing

dealings;

(iii) extending the existing powers to recover the
of investigaticons from persons who are convicted on a

progsecution instituted as a result of an investigation;

{iv) enabling the Secretary of State to appoint
outsiders to undertake enguiries under Section 447 of the

Companies RAct:

(v simplifying the exchange of information between

investigators; _ kil -l-ﬂf—w-i" dp m.___rn
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(vi) enabling the Becretary of State to terminate
insider dealing investigations when no Further purpose
would be served by continuing and to terminate Companies
Act inspections when it is more appropriate for Further
action to be handled by the Serious Fraud Office or, in

Scotland, through the Lord Advocate,

The review also concluded that, because of growing
international links in corporate activity, and to help improve
mutual co-cperation with other countries, it weuld be helpful
if the UK could do more than at present to assist overseas
ragulators. We are therefore alsoc considering whether to
introduce provisions for the Secretary of State to exercise
powers to assist overseas regulatory authorities in some
situations in which he cannot at present, whan he iz satisfied
there is good reason to do so. We will bring forward proposals

in due course if we do decide to proceed.

Additionally, steps will be taken to ensure more guidance and
support for outside inspectors, closer working between DTI
staff and outside inspectors and more use of criminal lawyers

in investigation work.

I have also reviewed the practice on announcing investigations.
In the casa of major investigations with a wider public

interest, mounted under Sections 432 and 442 of the Companissg

Act, that normally lead to a published report, it is clearly

right te announce these when they are eset up, This is existing




Fractice as regards investigations into public companies, and I
propose to extend it to such investigations into private
companies, Enguiries under Section 447 are much more limited
in scope and are intended only to look at the bhooks and papers
of a company and seek explanations of them., It has nevar been
the practice to announce these and I am satisfied that this
should continue to be the case, Public announcement weuld
undermine the effectiveness of the enquiries and would unduly
damage the business of the companies concerned. T would

only consider confirming the existence of such an enquiry if it
had already been announced by the company concerned and no
further prejudicial consequence was invelved in such
confirmation. The same applies to enguiries under Sectisn 105

of the Pinancial Services aAct.

Insider Dealing investigations under Section 177 of the
Financial Services Act involve independent inspectors but the
raports are not published, The purpose is to ascertain whether
there has been a contravention of the Company Securities
(Insider Dealing) Act 1985 and in appropriate cases the
investigation may lead to prosecution. I have decided that,

in the main, the interests of efficiency and justice are best
served by not normally announcing or confirming these
investigations. However 1 will consider making an announcement

1f it is in the publiec interest, for example, if public

officials are thought to be involved or if there has already
P W i P T

——

3EEEﬂEuQ}icity for an investigation and I judge that it would

be less damaging to the individuals or organisations concerned
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and appropriate in the circumstances if I were to acknowledge

the existence of an investigation.

Finally, I have reviewed the rescurces available within my
Department for investigation and related work. HResocurces have
been considerably increased over recent years and the results
are now beginning to be seen as staff gain experience. I have
concluded that a further increase in resources devoted te this
work is needed in order to speed up the handling of the cases.
I have also decided that to improve co-ordination, key
enforcement activities of the Department should ba brought
together in one Division. These functions inelude decisions on
cases where it is appropriate to undertake investigations under

the powers in the Companies and FPinancial Services Acts;

carrying out investigations under Section 447 of the Companies

Act; liaison with outside inspectors; determination of
appropriate action when reports are received; and the
prosecution of offences for which the Department has particular
responsibility, including insider dealing and other offences

under the companies legislation, and insolvency offences.

S14AEBB
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FRIME MINISTER

INVESTIGATION POWERS UNDER THE COMPANIES AND FINAMCIAL
SERVICES ACTS

You remained uneasy about the arguments in the DTI letter of
20 April and enguired about the Attorney General's views.

DTI tell me that the Attorney General did see the papers at an
garlier stage and was content.

As I understand it, your concern is with the proposal that the
DTT should ase powers on behalf of overseas regulators. There

—

have now besn further exchanges over the last 24 hours on this

_— e
points

(il a letter of 21 April Erom the Governar of the Bank

—————

of England expressing the hope that the exercisa of

such powers would contain apprﬂprlﬂtépgaFEguards;

tha letter of 21 April from the Economic Secretary
supporting your concerns and =suggesting that at

this stage Lord Young should indicate he was simply

'considering whether' to introduce provisions to

p——

s .
exercise such POwWEL S} —
e

a further DTI letter of 22 April accepting this
suggestion and attaching A revised draft written

oA
ANSWar .

———

I think this may meet your concerns. Content for Lord ¥Young

—
now to proceed with the draft Answer attached to the 22 April

lattar? —
e —
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PAUL GRAY
22 ppril 1988
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21 April 1988

The Rt Hon Lord Young of Graffham
secretary of State for Trade & Industry
Department of Trade and Industry

1-19 Victoria Street

London

SW1H OET
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INVESTIGATION POWERS UNDER THE COMPANIES AND FINANRCIAL SERVICES
ACTS

Thank you for copying to me yvour leatter of 11 April to the
Chancellor of the Exchequer, and the accompanying draft statement.

I very much welcome the general thrust of the various proposals
for increasing the scope and flexibility of the investigation
powers which have resulted from your review. They should be
helpful in reducing the time at present spent in the whole process
of instigating, conducting and following through investigations.

I also welcom2 the propeosal not normally to announce insider
dealing investigations, or enguiries under Section 447 of the
Companies Act or under Section 105 of the Financial Services

Act. Fremature announcement of such enguiries Can cause
unnecessary and unjustified damage to parsonal reputations.

I recognise the concern about extra-territoriality expressed by

the Prime Minister (reported inm Mr Gray's letter to your Private

Secretary of 14 April) but would assume that Ehe acktual
arrangomants for the exercise of powers on behalf of overseas
regulators will contain appropriate safeguards confining such
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occasions to legitimate purposes of international co-operation and
leaving an element of discretion to the UK regulators to withhold

information in certain cases.

It will, of course, be important for the Bank to keep closa to
discussions on the detailed implementation of these and other
aspects of the proposals (for instance, access to bank

accounts). Depending on precisely what is decided, we shall need
in due course to consider with Treasury officials the gquestion of
related changes to tﬁe comparable investigation powers under the

Banking Actkt.

I am copying this letter to the Prime Minister, The Lord
Praesident, the Attorney Gemeral, the Chancellor of the Excheguer,
the Home Secretary, the Foreign Secretary, the Lord Advocata, the
cecretary of Stakte for Scotland, the Secretary of State for Wales;
the Secretary of State for Northern Ireland and S5ir Robin Butler.

jwwr
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The Rt Hon Lord Young

Secretary of State for Trade and Industry
Department of Trade and Industry

1-19 Victoria Street

LONDOR

EW1H 0BT

¢ April 1988

INVESTIGATION POWERS UNDER THE COMPANIES AND FINANMCIAL SERVICES
ACTS .

fou wrote to Wigel Lawson on 1ll-April about your proposed
Parliamentary announcement outlining your proposals for legislation
on investigatory powers in the 1988-89 Companies Rill. [ have
also seen the letter of 14 April from the Prime Minister's Private
Secretary expressing her Concern about the possible
extraterritorial implications and your Private Secretary's reply
of 20 April.

I agree that +there are good reasons for tidying up existing
Companies Act and Financial Services MAct investigatory powers
and not normally announcing insider dealing investigations.

In estrengthening these investigatory powers we nesad to make sure
Ehat we do not unnecessarily raise concern about threats to

varivﬂcy- My officials have been ain touch with ™ yours about the
confidentiality of banking dinformation, where I hope vyou can
agree to provisions sinfTTAr to those under the Financial Services
Act which make access to bank account information subject to
approval by the Secretary of State. Ferhaps paragraph (ii) on
page 3 of your draft might be revised to say "obtain information
about relevant bank accounts (subject te the Secretary of State's
approval}™.

One issue which does give me some concern is the proposal to
anncunce that the Government will be legislating to give you
a new power to investigate within the UK on behalf of overseas
requlatory authorities. I can see that there is a case for some

CONFIDENTIAL
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change. It would be useful to increase your ability to assist
certain overseas regulators and encourage them te assist us,
as long as it is elear that any such investigations within the
UK are entirely at your discreticn; that it would remain a DTI
investigation and you are not delegating your power to an overseas
'r'eq11|al'nr: and that there is therefore no guestion of Extendll‘ﬂg
extraterritorial jurisdiction within the UK.

=¥

Your Private Secretarv's letter to Paul Gray seems to ocover most
of these points. However, I remain concerned that the pnll:v
v details have not wet been discussed outside vour department with
the other departments with an interest, including the Treasury.
(nless we have agreed the underlfﬁﬁ?ﬁﬂﬂlcy in more detxil, and
can explain precisely what we intend to legislate for, we might
ba in danger of unnecessarily raising alarm about the threat
to the confidentiality of banking and other business transactions
within the UK and of arousing expectationse overseas which we
are at present not sure we can, or wish to, meet. We alsc need
to establish whether this will set a precedent we wish to follow
in other areas.

1f you feel that it is absclutely necessary to say something
at this stage I think it would be bhetter not to express it as
a definite propesal for Companies Bill legislation. You might
consider something along the following lines:

""he review also concluded that, because of growing
international links in corporate activity, and to help
improve mutual co-operation with other countries, it
might be helpful if the UK could de more than at present
to assist overseas regulators. We are therefore also
considering whether to introduce provisions for the
secretary of State to exercise powers to assist overseas
regulatory authorities 4in some situations in which
he cannot at present, when he is satisfied there is
good reason to do so. We will bring forward proposals
in due course if we do decide to proceed.”

I understand our officials have already discussed the staffing
implications of the changes you propose. 1 see you are proposing
to meet any increases in investigation and prosecution costs
by reallocating your existing resources. Public expenditure
implications are of course a matter for the Chief BSecretary.
But I know that he would be content provided all the costs arising
from the changes you propose are covered in that way. I support
your wigh to speed up the effective investigation and prosecution
of cases and hope that your proposed reorganisation will prove

CONFIDENTIAL
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successful in achieving this. My officials have already confirmed
that we are content with your proposals for staff reorganisation
at grades 31 and 4 on the basis that this will be reviewed in
a8 year's time.

I am eopying this letter to the recipients of yours.

ol B T

8
W A
PETER LILLEY

CONFIDENTIAL
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The Rt. Hon. Lord Young of Graffham
Secretary of State for Trade and Industry
‘The Lord Advocate Department of
Lord Advocate's Chambers Trade and Industry
Fielden House 1-19 Victoris Street
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SW1P 3sL 01-215 7477

Telex 8811074/5 DTHQ G

Directline 575 5422
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Des 21 April 1988
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INVESTIGATION POWERS UNDER THE COMPANIES AND FINANCIAL

SEEVICES ACTS /
il N

Thank you for your letter of )4 April drawing attention to the
arrangements in Scotland for investigation of sericus and
cumplex_fr§ud. I shall ensure that the helpful point you
have made is reflected in the anneuncement of the proposals.

[ am copying this letter to all those to whom you sent yours,

Gosirrtie.

faleiative
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INVESTIGATION POWERS UNDER THE COMPANIES AND FINANCIAL /“f
SERVICES ACTS R :

Thank you for your lgpter of 14 RApril recording the Prime
Minister's concern about the extraterritorial aspects of the

proposed extension of powers to assist overseas regqulatars.

The extraterritorial lssue was very much in my Secretary of
State's mind when he decided that it would be right to seek
:%EEE_EPHEIE. The continual interpaticnalisation of the

fggﬂhm&ni_huﬁéneﬂa ig rezulting in a rapidly growing number
of complex transactions crossing national frontiers, in some
cages a8 a device for escaping the effective contrel of
national regqulateors. The first response to this has been to
atiangihen cooperation betwsen regulators on a reclprocal
basis, notably by agreements covering the exchange of

| rmation, We ourselves already have bilateral Memoranda of
Unaerstanding with S _and Japanese authoTltisy ami—ar= i the

course of extending these ko other countries, such as France,
Australia and Canada, - :

ey

Under these arrangements we undertake, on a best endeavours
basis, to provide informatign either already in the hands of

UE regulators or which we can obtain voluntarily from other

sources. We cannot, however, upndertake to use our powers to
%%E§E§%§:£Eiqﬁééaf there are dnmeitig [E%snns for doing so.

1 not n a major consfraint so far - in those case# i
wWhich have arisen, theras has genaerally been a related UK ELJE

concern = but it is a problem that will crystalfise In the not . s
ESO distant future.

Gosoertie”
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-The fact is that, in order to unravel a financial mischief,
the regulator ﬂﬂncarﬂﬂd'“ELL—%E2555%&3.%55%.%%_;;;551%55
ramifications in all the countries Lo whic eltended.
Depending upon the extent to which those regulators Seek to
usa their powers, for example by attemping to assert
compulsory powers in the UE or by asserting their jurisdiection
in respect of acts committed in the UK, the jurisdictional
problem already exists. The present agreements covering the
axchange of information obtained either veoluntarily or as a
rasult of domestic investigations ars the first step. The
ability to (iSe powers on benalf of uvera&aé‘?EﬁEIﬁEQrs is a
gecond step, which will make it much easier to control
attempts by erseas regulators to secure such information on
UK _fercifaxy. ndeasd, in the U5 case, the naw power wou

help US regulators in their existing efforts te deflect
domestic U5 pressure to use their sub poena powars
extraterritorially). In a case where we do want to help an
overseas regulator to track down an offence it 15 preferable,
in extraterritoriality terms, to deny that regulator the right
ko claim, and purport to exercise, jurlsdiction in the UK on
the basls that, at our decision, we may choose to use our
powears to provide him with the information he is seeking.

This structure on the regulatory side is very much parallel to
the arrangemants being set in place more generally under the
proposad Mutual Legal Assistance Treaties cuggzlgg_fEiEiEE;

mattara. - T
T

Pm!i#ng such assistance to an gverseas regulator dw of
> raise problems of extraterritoriality The SecraCary
of State, EWBfcCising Ln the UK powers veated’ in him by
Parliament, would of course not be acting extraterritoriall
Theve-is;- however, tAa-PISEIbIIity Ehat GveEiass Fejalatores
having been passed information obtained by him in tha coursa
of investigations conducted on their behalf, may seek
subsequently to use that information in furtherance of
extraterritorial proceedings. Our view is that the proposed
powar should give total discretion to the Secretary of State
a8 bto whether to exercise it in response to a particular
request and, if an investigation has been undertaken, whether
to pass on information obtained during the investigation.

We also envisage that our currept bilgteral arrangements,
modified to take account of the new power, would retain the
axisting provisions restricting the use to which information
can be put, and also 'EIEI:H"JI.E[E a Elilfg.ty valve for overseas
regulators' extraterritorial ambitions by allowing for

prablems arising from disputed jurisdiction to be resolved by
consultation., Similar conditions could be attached to
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requests from other regulators made on an ad hoc basis or
undar new agreements,

The consultation procedure in the bilateral arrangements is
particularly important; because of the transnational nature of
much inveStment business, jurisdiction in the financial
sarvices sector may not always be clear-cut. It is worth

bearing in mind that our own legislation ing pot iall
EEE55;g;;L;n;Lnl_a;n1IEIﬁF3T'TﬂT'EEEmﬁI_'Egngaﬁ_ﬁgﬂﬁiﬁ%HiﬁiL_'
inanclal Services Act makes it a criminal offence to make a
false or deliberately misleading statement etc inducing ﬂthers
ko trade in investments 1f the Ealse or misleading impression

is created 1n the United EKingdom, wherever the statement is
made' —

The proposed move towards taking powers to assist overseas
regulators is the general dlfﬂﬂ%lﬂﬂ iif which regulators are

moving in order to CoMibine mufual effectiveness with mutual
respe f jurisdiction. THe Frénch already have sUchH pewars,
the Bustralian re taking tham. Tha US aﬂd Canadian
authorities have recently signed an agreement which commits

them to seeking such powers within 12 months. 1In due CoUTEe a
network of bilateral agree EvETﬂp of which the UK,

given tha international nature of its securities markets,
neaeds to be a part. It is our contention that reciprocity
will be one of the factors to be taken into account by the
Secretary of State in declding whether or not to exercise the
new power in any particular case.

The fine details of the proposed power will, of course, be tha
subject of interdepartmental consultation in the usual way. I
hopa that the above will however be sufficient to reassure the
Prime Minister that the power may help to constrain, rather
than abet, extraterritorial action by overseas regulators, and
that she will be able to agree that my Secretary of State may
make a genaral reference to the proposed power in the
announcement proposed in his letter of 11 April.

I am copying this letter to recipients of yours and to Alex
Allan at the Treasury.

Mown Simcared
Srepte. Rarcle

STEFHEHN RATCLIFFE
Private Secretary
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The Rt Hon Lord Young of Graffham
Secrotary of State for Trade and Industry
Department of Trade and Industry
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INVESTIGATION POWERS UNDER THE COMPANIES AND 4
FINANCIAL SERVICES ACTS | ‘*1‘_‘7

Thank you for sending me a copy of your letter of 11 Apreil to
Nigel Lawson on this subject.

I am content for my interests with the terms of the draft Writtem Answer
announcing the outcome of your review of the investigation powers under
the above Acts.

A copy of this letter goes to the Prime Minister, the Chancellor of the
Exchequer, the Lord President, the Attorney General, the Home
Secretary, the Foreipn Secretary, the Lord Advocate, the Secretary of

State for Wales, the Secretary of State for Northern Ireland, the
Governor of the Bank of England and Sir Robin Butler.

MALCOLM RIFKIND

CONFIDENTIAL

I'TP106F1







Privy CoypuciL OFFICE

WHITEHALL. LONDON SWI1A IAT

15 April 1288

pS PAS

Arce
T

INVESTIGATION POWERS UNDER THE COMPANIES AND FINANCIAL SERVICES ACT

- _F-‘-f"
The Lord Presideni has seen a copy of vour Secretary of State’s letter uf_}.{f-"-.prj] o the
Chancellor of the Exchequer.

The Lord President is entirely content with the substance of vour Secretary of State's
proposed announcement. However, he has asked me to say that he thinks it would be
preferable 1o replace the reference (at the top of page 3 of the draft statement) ta "the
next Companies Bill" with something more generalised such as that it is intended to
introduce the proposed changes to the law at the next convenlent legislative opportunity.
The Lord President believes that a direct reference to the "next Companies Bill" could
prompt unhelpful questions about when that particular measure was likely to be
forthcoming.

The Lore President understands that the provisions on investigation powers mentioned in
the proposed announcement are now thought likely to comprise some 10-15 clauses
compared with the estimate of 3-10 clauses given to QL. While the Lord President
appreciates the difficulties of making accurate estimates in advance of the provisions
being drafted, he has noted that it is already clear that the Bill will be exceptionally
long and he has asked me to say that there would be real problems if the Bill were to
grow significantly beyond the estimate given to QL and the Cabinetr of 160 clauses.

| am copying this letter 1o the Private Secrertaries of these to whom your Secretary of
State's letter was copied.

4 s,

Kl

ALISON SMITH
Private Secretary

Stephen Ratcliffe Esqg

PS5/ Secretary of State for Trade & Industry
Department of Trade and Industry

Victoria Street

LONDON SWIH OET
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The Rt Hon Lord Young of Graffham M

Secretary of State for Trade and Industry [?{1_',{_4-_,

Department of Trade and Industry

1 Victoria Street H"i &

LONDOK SW1H OET 14 April 1488
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INVESTIGATION POWERS UNDER THE COMPANIES AND FPINARCIAL SERVICES ACTS
Thank you for copylng to me your letter of 11 April to Nigel Lawson.

1 note the proposals you are hoping to implement and for my interest am happy
to support them. The only comment [ would make in relation to the draft is in
connection with point (vi). Yeu will appreciate that the Serious Fraua Office
has no jurisdiction in Scotland, nor does it have a direct eguivalent in
Scotland. However, there is, under my direction in Crown Dffice. a Serious
Fraed Unit which is intended to provide an equivalent degree of expertise and
copcentration of effort in the investigation of serious and complex fraud.
accordingly I suggest that the Scottish position should be recognised in your
sgplanation of that proposal. The most appropriate way of dealing with this
would be to refer to the role of the Lord Advocate in dealing with such cases
in Scotland.

I am copying this letter to the Prime Minister, the Lord President, the
Attorney General, the Chancellor of the Exchaguer, the Home Secretary, the
Foreign Secretary, the Secretary of State for Scotland, the Secretary of State
for Walee, the Secretary of State for Northern Ireland, the Governor of the
pank of England and Sir Eobin Butler.
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Do Sopte-,

INVESTIGATION POWERS UNDER THE COMPANIES AND FINANCIAL
SERVICES ACTS

The Prime Minister has seen your Secretary of State's
letter of 11 April to the Chaneellor of the Bxchequer and the
pProposad announcement on 25 April.

The Prime Minister has noted the proposal o widen the
powers of investigation so that they could be exercised gn
behalf of the overseas regulators when there js= good reason to
do so. She is concerned that this would he 4 major extension
of powers, which would raise the issue of
extra—tarrituriality. She would be grateful if your Secretary
of Btate would reconsider this aspect of the proposals,

1 am copying this letter to the Private Secretaries to
the Lord Fresident, the A:Lﬂ:ney General, tha Home Secretary,
the Foreign Secretary, the Lord Advacate, the Secretary of
State for Scotland, the Secretary of State for Wales, the
Secretary of State for Northern Ireland, the Governor of the
Bank of England and Sir Robin Butlar,

gk
0«

Stephen Ratcliffa, Esg.,
Department of Trade and Industry,

CONFIDENTIAL
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INVESTIGATION POWEERS UNDER THE COMPANIES AND FINANCIAL
SERVICES ACTS

In the light of recent experience oL a large number of high
profile investigations under both the Companies Act 1985 and
the Financial Services Act 1986, I have been reviewing the

inve tigatiun powers under these Ackts, the Department's
procedure in usifig them, our policy on announcing
investigations and the rescurces needed, I have in mind, in
particular, that the forthcoming Companies Bill will give us
the opportunity to make any necessary chanqes to the law -
investigation powers is one of the - 5u|:1:|ei:'ts which QL agrasd
should be included.

The review has now been completed, although some details have
yet to be settled. There has recently been a great deal of
publicity about investigations, much of it ill-informed. 1I
should like to take an early opportunlity to put the record
straight. In annocuncing the ocutcome of the review, 1 propose
therefore to make a more wide ranging statement in the form of
a written answer in both Houses and supplemented by a speech.
I attach a proposed draft for the Written Answer.

As to the review, the broad thrust was that, although it
seemed right to continue with a series of powers having much
tha prasent mix, a number of changes should be made to
increase their scope and flexibility. It was also concluded
that the effectiveness of these powers could be improved by
sgme fine tuning to the provisions which cover the ability to
obtain and use information. In conjunction with these changes
we also concluded that it would be right to widen the powers
20 that they could be exercised on behalf of overseas
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requlators when there is good reason to do so. The main

. “COmMpon&nts of the changes which will be needed in legislation

in order to give effect to these conclusions, are set out in
the draft statement. Where appropriate, officials will be
consulting on the detail but I hope that colleagues are
content for us to include in the statement the broad
indication, given in the draft, of the direction in which we
are moving.

On announcements, the only gignificant change is that I
propese in future not normally to announce insider dsaling
investigations unless, in a particular case, an announcement
would bg in the public interest, Major Companies Act
investigations wWill continue to be announced, but not
enguiries under Section 447 of that Act or Section 105 of the
Financial Services Act.

As vou know, we have over the last few yvears already

increased considerably the resources devoted to investigations
and prosecutions. I have nevertheless concluded that a
further small ipcrease is needed, partly in the light of the
unexpectedly high number of insider dealing investigaticons and
partly to enable us to speed up the investigatory process by
avoiding the delays caused by the overleading of existing
staff. i caq_ﬁlnﬂ_thﬂ_ﬂﬁcessagy ragsources by re-allocating
my existing Staff provision, primarily within Ehe regulatory
field. I also want to improve co-ordinatien by bringing
together work on Companiee Act and insider dealing
investigations and on prosecutions into a new Division. My
officials are in touch with yours about the new Grade 4 post

involved and I hepe that agreement can be reached on that
guickly.

I should like to announce the cutcome of the review on 25
April to enable me to refer to it in my speech that day to the
Goldman Sachs International Investment Banking Conference. I
should therefore be grateful for any comments on the draft
Answer by Wednesday, 20 April.

I am copylng this letter to the Prime Minister, the lLord
President, the Attorney General, the Home Secratary, the
Foreign Secretary, the Lord Advorcate, the Secretary of State
for Scotland, the Secretary of State for Wales, the Secretary
of State for Northern Ireland, the Governor of the Bank of
England and Sir Robin Butler.

=

o

imiriative




Question : To ask the Secretary of State for Trade and Industry
what his policy is on lnvestigations under the Companias Act

1985 and the Financlial Services Act 1986.

answer : I have bean reviewing the investigation powers and
procedures under these Acts in the light of recent experience

of operating them,

Fair and efficient markets depend on effective enforcement of
the law and of self-regulatory reguirements, Investigation
powers have a key role to play In this. Their purpose is Eo
digcover the facte so that, if there has been misconduct,
appropriate prosecution or ragulatory action can be

value of the existing powers is demonstrated by the results
obtainad, 1In the last 2 years, for example, following
investigations under the Companies Act, criminal proceedings
were brought in 28 cases lnvolving the managamant of 47
commpanies and leading to penalties ranging from fines to, 1in

one instance, imprisonment for 15 years. In addition, 6l

companies wers wound up in the publi¢ interest and 9 people

were disgqualified from acting as directors. 1In the ralatively
ekort time that the Financial Services Act investigation powers
hava been in force, two people have beaen convicted of insider
dealing as a direct result of investigations by inspectors and

legal proceedings are in train in two further cases.




These results demonstrate the contribution which the
investigation powers make to enforcement. T shall continue to
use them whenever in my judgement the statutory criteria are
met and circumstances make it appropriate to do so. Ndne of
the powers can be used unless there is an objective good
reason, Some of the powers have higher thresheolds. There is
no question of the Secretary of State having the power to
andertake "witch hunts"™, as has been suggested, even iE he
should wish to de so. 1In exercising my discretion, I will

continue to apply the sams broad standards as my predecessors

have done.

My Department has recently completed a review of existing

investigation powers and procedures with a view to ensuring

as 15 compatible with a thorough and fair enguiry.

This review concluded that in general the present range of
powers matched the different purposes and circumstances of
investigation requirsd in the UK, but that there was a need for
more scorce and flexibility in the way they could be used and
for clarification of some of the provisions to improve
efficilency., Tt also concluded that in order to reflect the
growing international links in corporate activity, and to

improve mutual co-operation with other countries, appropriate

powers should bes exercisable on behalf of overseas ragulators.

S14aBB




Accordingly, in the next Companies Bill it is propcsad to

introduce appropriate changes in the law:-

{1} wenabling the general powers of company investigation
under Secticn 432 of the Companies Act also to be used in
certain cases (broadly suspescted fraud, misfeasance or
misconduct) when the prime purpose is to consider the case
for prosecution or regulatory action and there is no

intenticn tc publish a report;

{11} strengthening various powers, including extending
the existing powers to seek a saarch warrant for relevant
books and papers and obtain information about relevant
bank accounts, and tidying up the preovisions on freezing

ghare dealings;

{111 extending the existing powers to recover the cost
£

of investigations Erom persons who ars convieted on a

prosecution instituted as a result of an investigation;
(iv} enabling the Baecretary of State to appoint
outsiders to undertake enguiriss under Section 447 of the

Companies Act

(vl simplifying the exchange information between

Lnspectors and investigators;

S14ABB




(wil enabling the Secretary of State to terminate

ingider dealing investigations when no further purpose

would be served by continuing and to terminate Companies

Act inspections when it is more appropriate for the

Serious Fraud 0Office to handle further action;

(vii}) intrpducing provisions for the Secretary of State
to exercise powers on behalf of overseas regulatory
authorities when he is satisfied there is good reason to

do ao.

Additionally, steps will be taken to ensure more guidance and
support for outside inspectors, closer working between DTI
ataff and outside inspectors and mare ase of criminal lawyers

in investigation work.

I have also reviewad the practice on announcing investigations.
In the case of major investigations with a wider public
interest, mounted uander Sections 432 and 442 of the Companies
Act, that normally lead to a published report, it is clearly
right to announce these when they are set up. This is existing
practice as regards ilnvegtigations into public companies, and I
ebog
propose to extend it to such investigatiens,private companias,
o
Enquiries under Section 447 are much more limited in scope and
are intended only to loock at the books and papers of a company
and sesk explanations of them. It has never bean the practice

to announce these and I am satisfied that this should continue

to ba the case. Public announcement would undermine the

Sl4ABE




effectiveness of the enguiries and would unduly damage the

business of the companies concerned. The same applies to

enquiries under Section 105 of the Financial Services Act,

Insider Dealing investigations under Section 177 af the
Financial Services Act involve independent inspectors but the
reports are not published. The purpose is to ascertain whether
there has been a contravention of the Company Securities
{Insider Dealing) Act 1985 and in appropriate cases the
investigation may lsad to prosecution. I have decided that,

in the main, the interests of efficiency and justice are best
served by not normally announcing or confirming these
investigations. However I will consider making an announcement
if it is in the publiec interest, for example, if public
officials are thought to be involved or if there has already
been publicity for an investigation and I judge that it would
be less damaging to the individuals or arganisations concerned
and appropriate in the circumstances if [ wers to acknowledge

the existence of an investigation.

Finally, I have reviewed the resources available within my
Department for investigation and related work, Resources have
been considerably increased over recent years and the results
are now beginning to be seen as staff gain experience. T have
concluded that a further increase in resources devoted to this
work is needed in order to speed up the handling of the cases.
I haye also decided that te improve co-ordination, key

enfarcement activities of the Department should be brought

S14ABE




together in one Division. These functions include decisions on

©cases where it is appropriate to undertake investigations undar

the powers in the Companias and Financial Services Acts;

CArrying out investigations under Section 447 of the Companies

Bot; liaiseon with cutside inspactors; determination of
dppropriate action when Feports are received: and the
prosecution of cffences for which the Department has particular
rasponsibility, including insider dealing and other affences

under the companies legislatian, and insolvency offences.
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The Rt Hon 8ir Patrick Mayhew QC MP
Attorney GCeneral
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SERIOUS FRAUD OFFICE: RECRUITMENT OF LAWYERS rﬁn .
& MEL

Thank you for copying to me your latter uf?dfmctmber to David
Young about the recruitment of lawyers for the Serious Fraud
Affica, T have also sean end read with interest the subsequent
correspondence on this matter.

I should perhaps start by recalling that an Assistant Director (5} 4
the Director of Public Prosecutions (NI) has already becn accepted
for a post in the Serious Fraud Office. Generally gspeaking in
‘Horthern Ireland, the only scource of prosecuting lawyers would be
from within the Qffice of the DPP(NI); these lawyers are members
of the Northern Ireland Civil Service and while it is not normal
practice to include NICS members in trawls issued by the UK Ciwil
Service Commission, it is, however, open to any NICS lawyer <o
apply, if they wish to do so, in any subseguent open competition.

T shall of course be looking for similar legal skills in
connection with my proposals for an Anti-Rackets Unit for Nerthern
Ireland.

Copies of this lestter go to the Prime Minister, Deouglasz |
David ¥Young and Richard Luce.

TOM EKING
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CQUEEN ANMES GATE
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2 Yovember 1987
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SERIONS FRAUDD OFFICE: RECRUTTMENT OF LAWYERS

I was disheartensd to - lears from Patrick
Mayhew's letter of 1 Octpber that the Serious Fraud
Office is experiencing-Such difficulty in reeruiting
experienced prosecuting lawvers from within the
Government Legal Service,.

We won & good deal of credit for bringing te
the statiite book before the electicon the fraud
provigions of the Criminal Justiece Bill, including
those which emable the establishment of the Serious
Fraud Office. You will Jmow better than I how
damaging it will be if we cannot have a properly
ataffed office in place in good time, and I wery much
hope that — acknowledging the recruitment difficulties
to which Patrick refers — colleajues will be able to
respond constructively te hlas lettaer.

t:‘ufk—nﬁlﬁ_ ]
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The Bt Hon The Young of Graffham ¥
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The R Hon Lord ¥Young of GrafEfham
Department of Trade & Industry
1 Victoria Streest
London SW1
293 October 1987
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SER10US FRAUD OFFICE
RECRUITMENT OF LAWYERS

Thank you for your letter of 13th Oftober responding toc mine
of the lst Ocpbber. I have also seen a copy of a letter,
dated 20th OUcteober, Efrom yeur Principal Establishment and

Finance GCificer to the First Civil Sarvisse Coemmissioner.

I am grateful teo you for your support en the guestion of
lawyers' pay, which 1s clearly cne of the root causes of
serious prablems within the Government Legal Service at

present.

I have carefully noted your comments about the competition
fTor staffing the Serious Fraud ODfifice. In' ‘Eaot, a
Competition HNotice, Inviting applications from in-Service
lawyers and accountants for postz in the Serious FPraud
Office on promotion or on level trnnsierjwa5 promulgated by
the Civil Service Commission on 9th Cctober, Regrettably 1
find that there was a delay in the arrival of copies at scme

departments, including vour own.




although there was a proposal to proceed immediately with an

cpen conpetition, I believe that in the light of long

standing accords with the stafl the course we are taking is
tha right cone. You will have seen a copy of the letter,
sent ta me on 26th October by John Major, outlining the
Preasury's support 1in furtherance of the Government's
commitment to the establishment of an effective Serious
Fraud DEfice. I do hope that you, also, will feel able to
countenance the release from your Department of a limited
number of lawyers who mignt successfully seek level
transfers, given that other hard-pressed departments have
agreed to do so. Otherwise the effect will be, I fear, Lo

place a disproportionate burden on those other departments.

I am sending copies of this letter to the Prime Minister,

Douglas Hurd, Tom Xing, John Majer and Richard Luce.
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The Rt Hon Jehn Major MP
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HM Troasury
Parliament Street
Lonoon
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29 Octaber 1887
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SERIOUS FRAUD OFFICE: RECRUITMENT OF LAWYERS

Thank you for your letter of 26th October.

1l am extremely grateful to you for your assurances about the
release of prosecution lawyers from the Custome and Excise,

and your helpful remarks about Revenue lawyers. I am wvery

conscious of the sEtraing the staffing of the SFO might

impese on legal departments, and I am anxious that no
department should have to suffer a disproporticnate loss of
valuable legal staff. The numbers vou mention in relation

to lewel transfer from Customs and Exclse are very nmuch in

line with what I had hoped would be achieved.

I am copying this letter to the Prime nister, Douglas

Hurd, David Young, Tom King and Richard Luce,

ij

[z







3773/003

L

Treasury Chambers, Parliament Street, SWIP 3AG

The Rt Hon Sir Patrick Mayhew, QC, MP
Attorney General

Royal Courts of Justice
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SERIOUS FRAUD OFFICE: RECRUITMENT OF LAWYERS

Thank you for copying to me your letter of ctober to
David Young about the recruitment of lawyers feor the Serious

Fraud Office. I have also seen David Young's reply of
13 October.

The importance we attach to the SFO was, of course, reflected
in ite prominence in the Manifesto. City and other big
business fraud is likely toc be a controversial subject for
some time to come - witness the current publicity about the
Guinness and Lloyd's cases - and we nead to get +the BSFO
operating effectively next year. Given that we must do what
We can to make the SFO a success, I agree that we must be
rrepared to release staff as necessary, whether lawyers or
accountante, from elsewhers within the Civil Service.

I recognise, of course, that this priority must be balanced
against others. There is also the difficulty that only a
minority of lawyers have the most appropriate background
- i.e. in criminal investigation and prosecution - and some
departments have few if any of these. However, if the SFO
is to be a success we must all be prepared to be flexible
about the provision of staff both on level tranzfer and
promotion. Therafore, in respect of the departments for
which we are direectly responsible and which employ lawyers
- di.e. Customs and Excise and Inland Hevenue - Nigel Lawson
and 1 are prepared not only to see lawyers transferred on

promotion to grades 5 or 6 but also to countenance level
transfers.

In practice, Customs and Excise lawyers may prove to be more
suitable than 1Inland Revenue ones, given that a large
proportion of Customs' lawyers are involved in prosecutions




whereas the Revenue do not have prosecution lawyers as such.
Customs would be willing to consider releasing up to two
grade 55 and two grade 6s on level transfer should applicants
come forward. But where any Revenue lawyers show an interest
the Inland Revenue would look wvery ecarefully at each case
on its merits. I should add that both departments would
also be prepared to consider providing staff on secondment,
for example where the SF0O was handling a major fraud with
particularly serious tax aspects.

In his letter to you of 13 October, David Young linked the
current question of staffing the SFO to the level of government
lawyers' pay generally. However, the question of lawyers'
pay is, as David says, being addressed. by an interdepartmental
group chairad by the Treasury. We should not delay any longer
taking the steps discussed above.

I am copying this letter to the Prime Minister, Douglas Hurd,
David Young, Tom King and Richard Luce.
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SERIOUS FRAUD OFFICE Pl _
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Thank you for your letter of A Tctaber about the staffing of the
Serious Fraud Office. I agree that this is a very important
matter.

I have been informed of the proposal to have a competition limited
to civil servants for a number of senior posts in the 5FO. My
understanding is that these posts are to be open to people of
different disciplines: not only lawyers but also accountants and
other people with relevant backgrounds. As far as the accountants
and other skills are concerned, I would be ready, recognising the
urgent need to staff the office, to see people from this
Department, if successful, going on promotion or, to a reasonable
extent, on level tranafer.

As regarde lawyers, however, I have been concerned to hear what is
proposed and I do question whethar we are on the right track. As
the ministerial correspondence earlier in the year showed, there 1is
a serious shortage of lawyers in all parts of the Government legal
service. Paul Channon minuted on 15 May last in strong terms on
his concern about retention of axperienced lawyers in this
pepartment and the drain of experience which has occurred over the
last year or so. I mere than share his concern.

My understanding is that the First Civil Service Commissioner has
in effect, said that, at present rates of pay, the Commission 18
nowhera near recruiting the numbers of gstaff needed for the
Government legal service; and this is before we contemplate the
additional numbers needed for the serious Fraud Office. 1 alsec
gnderstand that some weeks ago it had been agreed




interdepartmentally between officials that there was no point in
having a purely internal trawl for lawyers for the Serious Fraud
Office. To do so would simply move the available people around,
robbing Peter to pay Paul; and in any case a numbaer of Departments
had indicated that they were not prepared to release staff on level
transfer when they could not adequately staff the work for which
they were responsible. The right course was then thought to be an
early open competition, at rates of pay which would enable us to
attract and hold the staff we need both for the Serious Fraud
Office and for the Government legal service generally.

I firmly believe that this is the right course. I understand that
the Treasury have already been discussing with Departments the
question of lawyers' pay. I consider we should ask for urgent
recommendations From officials on this, with a view to going
straight to a very early open competition from which the Serious
Fraud Office and Departments can draw. It is time that we took
action on this problen.

It i= not as if lawyers pay, a specialist grade within the Service,
can have any effect on the flexibility of Civil Service pay. What
is at state is the credibility of the Government in all areas of

civil fraud and what is not at risk is the Governments pay policy.

I am sending copies of this letter to the Prime Minister,
Douglas Hurd, Tom King, John Majop and Richard Luce.

LORD YOUNG OF GRAFFHAM

JG1BMS
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Thank you for your letter of 29 September, updating me on he

meeting which you had with EKenneth Berrill in the middle of last
weak.

K
ik

I certainly agree that we should not do anything to endanger the
April deadline for implementation of the new system. But at the
same time, whatever system is intrtoduced then needs to be ==
acceptable - at least in broad terms - to those who will be
regulated under it, and more particularly to those in the SROs who
will be putting self-requlation into practice.

In recent weeks, I have saen growing evidence of dissatisfaction
with the SIB; the few complaints which have reached the press
(for example, Andrew Large's article in the Financial Times on

29 Septembar) represent only the tip of the icebarqg. A recurring
theme in the criticisms, and particularly in those made privately
to me, is that while there is recognition of the enormous scale of
what had to be done and of what has been achieved, the task has
been made guite needlessly difficult, and the result iz far short
of what it cught to have been, because of the particular way in




which Kenneth Berrill has chosen to interpret and carry out his
task. It was thus with some surprise that I learnt that you had
told Berrill that you placed so much importance on his
continuation in office until after tha 1 April deadline. In my
judgment, wa may not be able to meet the growing tide of criticism
without a speedy announcement of Berrill's successor, an
announcement which under the Financial Services Act is the joint
responsibility of thea two of us.

This of course raises the gquestion of the type of person who
shounld succead Barrill. I do not know with whom your soundings

have been made but my own, from a variety of influential figures

in tha City, do not szquare with your conclusion that it is

essential for the candidate to be a practitioner, although many
undoubtedly feel that this would be a desirable characteristic,
Instead, I am told that what iz most important is that the new
Chairman should listen to advice from practitioners, and should
set out the SIB's views in a coherent and persuasive fashion. On
this basis, I would see an enhanced role for the practitioners on
the Board, who would be able to pass on their expertise to someone
who would be prepared to listen to them and act on their views.

I also consider 1t importamt that we choose a candidate with the
administrative skills necessary for the tasks which £all to the
Chairman of the SIB. Many leading practitioners of the first
rank are usad to taking a £irm lead on their own initiative;
indeed, this is precisely what makes them such successful
businessmen. But our appointee will find his freedom of action
circumscribed by the Financial Services Act. What is therafore
needed iz an individual who understands the nuances of how
regulation works in practice, rather than someone who - once asked
to operate within a legal framework with which he is unfamiliar -
spends his time asking his in-house lawyersz for advice. At the
same time, the individual concerned will need to have imagination
and the ability to take decisions rapidly. 5hﬂ“thﬁse'qualities
would come more gquickly into play if the new Chairman was already
familiar with the subject of requlation. If the candidate had
Ehis type of background, were known and respected in the City, and




had a good knowledge of the workings of all types of investment
business, I am sure that the appointment would be generally
walcomed, whether or not the individual had been a practitioner.

I also think that we should take an early opportunity to rethink
the structure and scale of the SIB board. As you may know, I
have long felt that it is much too big and all that I hear
{including from board members themselves) confirms me in that
view. The particular balance that has been struck gives a good
deal of weight to lay participation, and I understand why this has
bean seen as important. But we do, I believe, need to look
afresh at the scale and composition of the board in the light of
the large job that needs to be done.

I look forward to discussing these matters at more length when we

.ﬂ_jl;ﬁﬂﬂqnhhfl

meet next waek.
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SERIQUS FRAUD QFFICE: RECRUITMENT OF LAWYERS

I am writing about the importance I attach to the successful
recruitment of lawyers from within the Government Legal

Service to the new Seriouns Fraud Office.

Your predecessor,; and colleagues to whom I am copying this
letter, have bheen good encugh fto take a ¢lose and
constructive interest in the setting up of the Serious Fraud
Office. The Office was created on the adviece of the then
Chief Secretary's ministerial group, by the Criminal Justice
Act 1987. It was clear to me that colleagues set high store
by the effectiveness of the SFD as an integral part of our
strategy to maintain and increase confidence in the City.
It was alsc clear to me, from the opening Commons Committee
Stages af the Criminal Justice Bill which 1 attended, and
from the Qfficial Report of subsequent proceedings, that
Parliament expscts the Office to be well resourced and to

attract high gquality staff. I am therefore particularly

grateful to my Treasury colleagues for the assistance which

has been given in establishing the structure and complement

of the: BFO.




But there iz pf course a difference between providing for an
adequate number of properly graded posts, and recruiting
good people to fill them. A competition notice (limited to
Civil ‘Servants} will be issned shorbly by Ehe Civil Service
Commission, inviting applications for, inter

senitor legal posts in the SF0 (some 24 in all,

and 6). The posts are open to candidates on promotion
level transfer.

It 1s, 1n my view, vital that all Departments who have
gsuitable staff should give S5SF0 recruitment a fair wind.
Bescurces ‘in the Government: Legal Berwvice. are sHorely
ctretched: ne-one 13 more awarea of this than I, my
superintending capacity over the Crown Prosecution Service.
But I take the wiew that, 1if all those Departments with
experienced prosecuting lawyers are prepared to release a
very modest pumber of candidates successful in the limited
competition, no single Department will suffer undoly, and
the SF0O will gain a mix of wvaluable experience and skills

wholly appropriate to its sthos.

I recognise that this in itself may not result in the

Filling of all legal posts from within the Service, and

plans are in hand for an cpen competition teo recruit lawyers
from outside. But we must not depend too heavily on this;
we& know that too few candidates of high guality are
presently attracted to the Government Tegal Sarvica. This
is & matter of serious concern to me, and lies at the heart
of our recruitment difficulties. We must, however, go Iflat
out to set the SFO up on the right footing within the
constraints we all face. I need hardly add that there would
be =strong Union resistance to direct recruitment from
outgide, without SFO opportunities first being made
available to lawyers within the Bervice. The effect of such

a resistance would further damage morale within the




Covernment Legal Service as a whole.

May I therefore ask you, and those copy recipients with
progsecuting lawyers in their Departments, to advise me of
your policy in relation to the release of lawyers to the SFD
wha are successful in the open competition either on
premotion or on level transfer? I should say at once that 1
attach particular impartance to level transfers, and I would
hope that even if the majority of transfers are on
promotion, your Department will keep, at least, an ocpen mind
on permitting lewvel transfers The Crown Prosecution
Service, which as’ vou know is HuLiuu51y short of staff, has
already given a lead by making a substantial contribution to
the EFO. Mo less than B senier legal staff have either
already been transferred or have been promized, and all
these moves have been on a level transfer basis. These
senior and experienced =taff the bDirecter could ill-afford
to lose, and he now, understandably, is reluctant to release
any further staff on level transfer. However, without lewvel
transfer from your Department and from other Departments
with prosecuting lawyers, the SF0 may have to fill a
majority of 1ts posts with staff who have been promoted.
This 1is munlikely to yield the guality of legal work

assential Lo the 5FD's success.

More generally, a scenario in which the Cffice cannot start
up effectively for lack of staff will surely strike us all

as unacceptable.

I am copying this letter to the [Pfime Minis€eé¥, Douglas
Hurd, Tom King, John Major and Richard Luce.

bas,
grfbii
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I have today announced the timetable for the implementation of the
Financial Services Act. I am concerned that there are still
businesses concerned with investment who are unprepared for the
Act, and T am writing to seek your help in ensuring that businesses
in your constituency are aware of the Act's provisions and of the
nead for them to take the appropriate action now.

The number of investors has increased dramatically in recent years.
About threa times ds many people own shares today as in 1979. And
millions more’ invest indirectly in unit trusts and life insurance
and will soon have the opportunity to do so through personal
pension schemes. This Act brings in a tough regime of protection
for them,

From the beginning of April next year, anyone carrying on
investment business without authorisation will be committing a
criminal offence. This applies to life insurance salesman as much
as to stockbrokers and merchant bankers. It also applies to many
whose investment business is only a sideline to their main business
- for instance an estate agent selling endowment mortgages.

In order to aveid the risk of breaking the law such businesses and
individuals need to be ready to apply for anthorisation by the end
of this year. This means they need to be thinking about their
applications now. They will need te consider a number of issues,
1 cannot emphasise too strongly that failure to apply for
authorisation by the provisional date, likely to be at the
beginning of January, will put at risk their right to carry on in
business.

Most businesses will be able to gain the authorisation they need by
joining a recognised self-regqulating organisation. For most
intermediaries dealing with life insurance, this will be FIMBRA, I
attach a list of the names and addresses of the organisations which
have applied to be recognised, who will I know be happy to answer
enguiries from anyone who thinks they might be affected.
Alternatively, your constituents might like to seek advice from
this Department or from the Securities and Investments Boaard
{addresses attached), Free explanatory booklets are available.




[ would be grateful for any help you can give in publicising this
important message in your area. It is essential for the protection
of the fast-growing body of investors that the new regime is in
place at the earliest opportunity; and it is vital for the
interasts of the myriad businessess active in this field that they

raegpond swiftly to this new system.

!
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FRANCIS MAUDE




Securities and Investments Board {(SIB)
3 Royal Exchange Buildings
London EC3V JHNL

Talephone: ©Ol-=-283 2474

Prospective Recognised Self-requlating Organisations (SROs)

Financial Intermediaries, Managers and Brokers
Regulatory Association (FIMBRA)

22 Great Tower Strest

London EC3R 5SA0D

Telephone: 01-929 2711

The Securities Association (TSA)
The Stock Exchange Building
London BC2N 1EQ

Telephone: 01-588 2355

Investment Managemant Regulatory Organisation (IMRO)
IMED Ltd

Centre Point

103 Wew Oxford Street

Londen WC1A 1PT

Telephone 01-379 0601

Association of Futures Brokers and Dealers (AFBD)
Cereal House

58 Mark Lane

London BC3R THE

Telephone 0l1-4B1 2080

Life Assurance and Unit Trust Regulatory Organisation
{ LADTRO)

LAUOTRO Ltd

Ccentra Point

103 New Oxford Streset

London WCL1AR 1QH

Talephona: DOL=379 0444

Department of Trade and Industry coentact peoint

Room GO7
10-18 Victoria Street
London SW1H ONN

Telaphone: 01-215-3065

L30ABE
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FINANCIAL SERVICESE ACT

Mr Maude has asked me te let you know that he will be announcing
at 2.30 pm on 26 August the revised timetable for implementing the
Financial Services Act. 1 attach a copy of the Press Motice,
Which has been discissed in draft with officials from DHES and
Treasury.

Mr Maude will be taking the opportunity to stress that this is
gtill an extremely demanding timetable and that businesses should
now be taking the necessary steps to ensure that they can carry on
trading legitimately after next April. He sees this announcement
as the first stage of a major awareness campaign in the national
and local press, as well as in trade journals, which will continue
throughout the autumn. He is also writing to Meambers of
Parliament urging them to get the same message over to businesses
in their constituencies.

I understand that DHSS are separately issuing a Press NHotice about

the implications of this announcement for the timing of the
introduction of perscnal pensions,

I am sending copies of this letter to the Private Secretaries to
other members of the Cabinet and to Sir Robert Armstrong.

</
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DAVID ROE
Private Secretary
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DTI Press Notfee

Department of Trade and Indusiry
| Victoria Strect SWIH GET
Press (Hfice: 01-215 4472/4471

Out of hours; 01-215 TRTT Number: B7/488

Date: 26 August 1987

TIMETABLE FOR IMPLEMENTATION OF FINANCIAL SERVICES ACT

Francis Maude, Corporate Affairs Minister, today (26 August) urged
firme carrying on investment business to be ready to apply for
authorisation under the Financial Services Act before the end of the
YRAT .

Mr Maude said that it was the Covernment's intention to implemant
Section 3 of the Financial Services Act, which will make it a criminal
offence to cerry on investment business in *he United Eingdom unless
authorised or exempted, early in 1988.

He =aid:

"We intend to bring Section 3 into force at the beginning of April.
This demanding timetable means that investment businesses must be
ready to apply for authorisation by the end of the yaar, or they risk
losing the right to carry on their businsss.

"That means they need to be thinking about it now: not Just the big

City firms, but everyone who advises on investments, in every High
Street in every town.

"There iz much to be done before the new system can be brought fully
into force but the Government believes that it is important to press

ahead as quickly as pessible so that investors can recaive the
protection afforded by the Act.™

The Financial Services Act 1986 is being brought into effect in

stages. Four self regulating organisations (SROs) have already
applied to the Securities and Investmants Board for recognition under
the Act and a fifth application is expected shortly.

MORE/. ..




Financial Services hct -2

The Director General of Fair Trading is examining the rules of those
organisations which have applied to see whether any are likely to have
anti-competitive effects. The Secretary of State, after considering
the Director General's reports, will decide whether to give leave for
the recognition of the SROs by the Securities and Investments Board,
(These procedures are established in the Act.) If so, it iz hoped that
the five S5ROs will all be recognised by early December.

The Act provides that a person who has applied for membership of an
SRO by a particular date (F-day) and whose application has not been
determined by the day on which section 3 comas into force [A-day) will
racealve interim authorisation for the period until his applicetion is
sattled. 1If all the S5R0Os are recognised in early December it should
be possible to set P-day for the middle of January and A-day in early
April 1988. Any business which needs authorisation and has not
applied for it before P-Day is very unlikely to receive it in time to
be able legally to carry on investment business after A-Day.

ROTES TO EDITORS

1. The four 5ROs who have already applied to the SIB for recognition
under the Act are the Financial Intermediaries and Brokers Reagulatory
Association (FIMBRA), The Securities Association {TSA), the Investment
Management Regulatory Organisation (IMRO) and the Association of
Futures Erokars and Dealers (AFBD). The Life Assurance and Unit Trust
Regulatory Organisation (LAUTRO) iz expected to apply shortly.

2. Anyone who is uncertain about how the Act affects their activities
should contact the SIB or the relevant SRO. A free introductory guide
to the Act is also availlable from the Department of Trade and
Industry, Room GO7, 10/18 Victoria Street, London SW1H ONN. Telephona
01-215 ADES.
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4 August 1387

The Rt Hon Lord Young of Graffham
Secretary of Gtate for Trade & Industry
1 Victoria Streat

LONDON S5Wl1
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FINANCTAL SERVICES ACT: TIMETABLE
You wrote to me on 248 JOg ? with a copy of yvour letter to John Moore
of &40 July. I have Se¥n John Moore's reply of 31 July.

I accept that some slippage 1in the timetable for setting up
the Financial Services Act machinery is now regrettably inevitable.
While any delay in the introduction of personal pensions beyeond
the date we have already announced is a disappointing development,
I see the force of your arguments and I de not dispute the
conclusion which you and John Moore have reached. I =hare
John Mcore's wview that the decision should be announced as

soon as possible so as to minimise the disruption to the personal
pension industry.

However, I think it would be most unsatisfactory if we announced
the postponement of personal pensions without at the same time
stating firmlv the npew date for their introcducticn. Cther
considerations aparkt, silence on this point would undermine
the credibility of the revised timetable for the FS Act system
generally. I think it essential that we now set a timetable
for the FS5 Act system which we are confident can be achieved,

and announce the new personal pensions start date, which the
industry needs to know, accordingly.

I am sending copies of this letter to the Prime Minister, to
John Moore and to Sir Robert Armstrong.

NIGEL LAWSON
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DEPARTMENT OF HEALTH AND SO0CIAL SECURITY

Alexander Fleming House, Elephant & Castle, London SEI 6BY
Telephone 01-407 3322

From the Secretary of Stare for Social Services
Tha Rt Hon Lord Young of Graffham
Secretary of State for Trade and Industry
Department of Trade and Industry
1-19 Victoria Street :
LONDON S5Wl1 July 1987
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IMBELEMENTATICN OF THE FINANCIAL EBEERVICES ALCT: IMPACT OR PEREDHAL
PENSIONS w

f.\_.|-_| =) T " i s ’
Thank you for your letter of 20 July explaining that it will not be
possible for the Financial Services Act machinery to be in place by
January 1988. I know you will have reached this conclusion with
great reluctance and accordingly, I assume there is no prospect of
pressing the S5IB and LAUTRD to speed up Eheir procedures so as to
meet the original deadline. As you recognise, the delay poses
problems for the January start date for personal pensions;, and I am
grateful for the opporktunity to comment before you give your
conclusions wider circulation,

I am convinced that we cannot allow people to be persuaded into
joining a personal pension Scheme to be used in place of SERFPS
without the benefit of the investor protection measures we all agree
are necessary. The political attractions of personal pensions would
be negated if people are sold unsuitable pensions contracts because
the disciplines of the Financial 8ervices Act cannot be enforced.

Given that starting point, I have two broad options. One is to
attempt to implement key elements of the investor protection
machinery - for example, product disclosure rules and cancellation
rights - in time for a January start. This could be achieved either
by making regulations under the Social Security Act 1986 or by a
voluntary agreement with the providers. But there are clear
drawbacks to this approach, not least the likelihood, as the ABI
have pointed out, that substantial numbers of providers would simply
not be able to comply with the rules by January. Moreover, the
delay in preparing unit trust regulations under the Financial
Service Act means that in practice no authorised unit trust personal
pension schemes will be available by January. This would not help
our abjective of increassing competition among pension providers.
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The other option, which 1 see as the only viable one, is to defer
the start date for personal pensins. You propose a postponement to
& April 1988, to coincide with the introduction of the changes for
occupational pension schemes. I certainly hope that the Financial
Services Act machinery will be in operation by then. Yet, given the
limits on the influence we have over the SIB and the SROs as well as
the ABI's view that some providers may not be able to comply with
the full SRO rules until July 1988, I would not propose at this
Etaqe to announce a revised start date for persnna] pensions. There
ig no need to amend the operative dates of the Social Security Act
regulations until later this year, by which time I hope it will be
clear whether the Financial Service Act machinery will be effective
from April or a later date.

We also nead o consider the timing of an announcement that the
January start date is to be postponad. I understand your concern to
daefer an announcement until September 50 as to keep up the pressure
on the SROs. But I am afraid I do not think we can keep pansion
providers unaware of our intentions for as long as that, If we do
not make an early announcement, we will be rightly criticised for
allowing the industry to carry on with what might well be abortive
work. Moreover, we have to change the timing of our own publicity,
which means telling the sutside agencies and the Occupational
Pensions Board. An early announcement gives ug the freedom to
present the decision on our terms rather than be forced into
responding to rumours,

I hope you will be able te reflect these considerations in the
advice you will shortly be putting to colleagues. Subject to their

views, we can the agree the exact content and timing of the
necessary announcements. I am copying this letter, as you did
yours, to the Prime Minister, Nigel Lawson, and to

S5ir Robert Armstrong.

+ JOHHN MOCORE
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In the context of the introduction of the new personal pension
schemes I wrote to John Moore earlier this week to draw to his
attention an unavoidable slippage in the timetable for setting up
the new regulatory BEtructure under the Financial Serviees Ack.

Once John Moore has had the opportunity to reply I would propose

to write to colleagues more generally. But I thought you would
also appreciate an early sight of my letter.

I am copying this lektter to the Prime Minister, John Moore and 5ir
Robert Armstrong. o
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LORD YOUNG OF GRAFFHAM
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The Rt Hon John Moore MP
Secretary of State for Social
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Department of Health &
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Alexander Fleming House
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LONDON

SE1l B&BY

Pear Secrilany & Shile,

IMPLEMENTATION OF THE PIMANCIAL SERVICES ACT

1 am writing to draw your attention te what looks like some
unavoidable slippage 1n the timetable for setting up the new
regulatory structure under the Financial Services Act.

In May last year my predecessor took the view that it should be
possible to bring in the key provisions of the Act, which revolve
around the date (the "Appointed Day®") on which it becomes an
offence to carry on investment business without authorisation, by
the end of the year, That timetable was based on assumptions which
have already been invalidated. SIB applied for designation in
February rather than Movember as originally envisaged and on the
basis of a rule book parts of which had been given only rushed
consultation. That caused problems for OFT's consideration and we
ourselves ware forced to allow an additional consultation period.
Accordingly, delegation took place in May, rather than January as
initially envisaged. We have, however, continued to aim for the
end of the year, in the belief that, provided SROs worked on their
application for recognition in parallel with SIB, the ground lost
so far could be recovered.




It is now clear that the SROs have also experienced slippage.
Three have only recently made their formal application and
submitted their rules., LAUTRO will probably not do so until naxt
month. Moreover, OPT, following their experiences over the SIB
rules, are anxious to have sufficient time to look at the rules
which will after all be those which apply to the majority of firms.
Thay expect to spend up to four months on The Securities
Association rules, which are I understand are gquite unlike The
Stock Exchange rules, and between two and three months on the
others. Given the DGFT's statutory cbligations under the Act and
the possibility of judicial review, there is little we can do to
speed up this process.

Even when recognition is granted - and on the above basis that
could be December for the Securities Association - there are
further pericds we must allow if we are to avoid uproar from the
many businesses, large and small, in the financial services sector.
First, they must have time to decide which route of autharisation
they wish tc seek. Second, because the Act provides a mechanism
under which firms applying for authorisation but whose application
iz not determined have intarim authorisation, there must be a

decent interval to weed out at least some of the obviously
undesirable applicants.

The above problems all relate to the authorisation side of the
system. I should alsc add that I am receiving various reports of
the difficulties which firms will have in complying with the new
SRO or SIB rules if they are introduced at the end of the year.
Again, the major problem is that the shape of many of the key SRO
rules has until recently remained unknown. There are aother ways of
dealing with the problem - by transitiocnal arrangements for some
rales for instance - but there is a limit to how many rules can be

dealt with in this way without making the entire process
meaningless.

These various considerations have convinced me that the Appointed

Day should be deferred until the beginning of April. I reach this
conclusion with very great reluctance. The introduction of an
adequate system of investor protection has been an important part
of our programme. We have in effect admitted that the present
system 15 unsatisfactory and are vulnerable should there be any
failures in the coming months, especially since there iz no
compensation scheme in place. MHevertheless, we have established a
practitioner-based framework at arm's length from Government, and
our scope for influencing what SIB, tha SROs or the OFT do is very
limited. If we were to attempt to commence the central provisions
of the Act before the authorisation machinery was functioning, the
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result would be that hundreds, parhaps thousands, of firms would be
unable to continue carrying on investment business.

I shall be writing to colleagues shortly to inform them of this
conclusion, but before doing so I wantad to alert you to the
implications for the timing of the introduction of the new personal
pensions schemes. Earlier this year we agreed that personal
pensions should be allowed to be sold from January 1988. This
decision was taken on the basis that the new investor protection
Eramework provided by the Financial Services Act would be in place
by then. I know that considerable importance was attached to this.
For the new pensions regime to commence without adegquate investor
protection hardly gives it the best basis for the futura.

Given the impossibility of having the PS Aect machinery in place, I
think we have to decide whether it is preferable to continue with
the plans for introducing some personal pensions for theose ocutside
occupational schemes without benefit of the FS Act, or whether
introduction of such pensions should be delayad until & April, the
date on which pensions for those inside occupational schemes are
introduced and which I propose should alsoc be the day on which the
relevant sections of the FS Act are commenced.

Il realise that your predecessor laid the relevant commencement
order, and that a change may require a further order, I also
dppreciate the pelitical importance of an sarly start to personal
pensions. However, without the PS Act in place there will be
little effective regulation of the marketing of insurance and unit
trust based schemes. I understand that there are powers in the
Social Security Act which could be used to provide some controls on
marketing, but these would certainly fall short of what will be
provided by the FSA regime. Moreover, it will be difficult teo
authorise unit-trust based schemes. This lattar problem may tempt
a number of practitioners to offer unauthorised schemes. On
balance I think it more important that the regime is established on
a sound basis, rather than one which could be represented as being
open to abuse, and I would therefore favour a deferral. This would
give the industry the time it needs to cope with the significant

regulatory changes being made and to provide a successful launch to
personal pensions.

I think we also need to consider how any announcements on this
subject should be handled. I am keen to maintain the Pressure on
SIB, the SROs and OFT to make better progress than has so far been
the case and would prefer to avoid letting them off the hook with
an announcement about the Appointed Day at this stage. I realise,
however, that would-be providers of personal pensions from

4 January will wish to begin advertising early in the Autumn and we




will presumably need to say something on that acecount. Unless you
believe it would be possible to achieve this without compromising
our objective on the PS Act, 1 think this points to announcement
before the middle of september of revisisns in both the FS met and
personal pension timetables.

o sl
0] Blagle

ff LORD YOUNG OF GRAPFEAM
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SECRET

PRIME MINISTER

COMPANIES ACT INQUIRIES

On the basis of clear-cut legal advice;, Lord Young has decided

to institute Section 447 inguiries into Hill Samus]l over the

AE take-over and into Ansbacher over two take=-overs. One of
these was the take-over of good relations by Lowe Howard-Spink

and Bell, DTI balieve that the client may not in this case
R — —
even be aware of what 1ta adviser was up to.

-

Section 447 inguiries are not publicised, but can become

known .
—

13 July, 1987.
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MNORTHERN IRELANTY

The Lord Young

Becretary of State for Trade & Industry
1l Victoria Street

LONDON

SH1

Daw Sely 750

FIHNANCIAL MARKETS BILL

Apart from the Belfast branch of The Stock E:chang:‘.lnrthern IIEIHIﬂ-
does not have financial markets of the type covered by your -
memorandum of 15 June 1987 to the Prime Minister. I therefore do no

have any specific comment of substance to make on the axiomatic need -
to ensure continuity of customer confidence in such IK financial “%

institutions. However I do wish to confirm that I = in agreement =%
with the decision in your memorandum that any Such masure should be ©
gnacted on a United Kingdom wide basis. I also comsider that it is
important that our officials should continue to liwise on possible
implications for Northern Ireland statute law of amr changes to the
insolvency law as a consequence of the proposed Bill

I am copying this lettar to the members of E(A) Enmﬁttea and to Sir
Robert Armstrong.

{approved by the Secretary of State
and signed in his absence in :
Northern Ireland)

JLDF3T28
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CONFIDEMTIAL

10 DOWNING STREET
LONDON SWIA 244

From the Private Secretary 231 June 1987

Neoo Eanl

FINANCIAL MAREETS BILL

The Prime Minister has seen your letter of 19 June in
answer to mine of 16 June about the possibility of insurance
cover to protect market members against each others defaunlt.
In the light of your explanation, the Prime Minister is now
content, subject to the views of colleagues, with the proposed
legizlation.

I am copying this latter to the Private Secretaries ko
meémbars of E(A) and to Trevor Woolley (Cabinet Office).

oy
Yeold

D. R. NORGROVE

Paul Steeples; E=qg.,
Department of Trade and Industry.

CONMFIDENTIAL




DEPARTMENT OF TRADE AND INDUSTRY
1-19 VICTORIA STREET
LONDON SWIH 0ET

Telephone (Drirecs disfingl $1-31 53 R4 22
GTN 115

Sucrmiany af Sraie for Trade and Inoisery (Feiribsand) (R-IT TEFT

PSS/

CONFIDENTIAL

|q Juna 1987

David Norgrowve Esg

Private Secretary to the
Prime Minister

10 Downing Strest

L THOM

SWIA 2AA

Dear fank,

FINANCIAL MARKETS BILL
Thank vou for your letter of 16 June.

Wa had considered whether insurance cover to protect market members
agalnst each other's default™could Solva or ameliorate the problem.
The problem, howsver, requires instant action (literally within
hours) when a market maker or broker on The Btock Exchange or the
commodity or futures markets cannot meet his obligations to pay for
shares, gilts, commodities futures or options he has bought (or to
deliver what he has sold). The Stock Exchangs or the clearing
house need to be able, without fear of subsequent legal challenge,
to use relevant assets to meet his obligations to the aother members
of the market as far as possible, to forestall a runaway collapse
through the market. Procedures differ, but for axample thay would
go into the market place and s=l11 what the member has bought and
not paid for {(or buy what he has sold but not delivered).

If this could not be done and the market maker or broksr had simply
to go inte liguidation (or seek the appointment of an
administrator} the liguidator would have the legal right to
repudiate unprofitable contracts and to keap the profite on
proritable onas. His duty 18 to use all the assets for the bensfit
of all the ereditors, not merely for other market members. Mot
meebting the immediata needs of other creditor market members would
have at best a Significant effect on Ehe confidence in-the market
{ba 1t gilts, equities, opticons or the commodities and futures
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markets) and at worst force other members of the market into
liguidation. Depending on the number of firms involved this could
lead to a wholesale collapse of the market concarned.

Up until now thare has been no challengs to Ehe expectation that an
exchange member's assets should be used first to close his T
positions on the markst, and only then be avfilable for external
ufigiﬁﬁ?ﬁT'_IE'ﬁ?"EEEEetary of State's minute =aid this existing
position can no longer be regarded as safe from legal challenge.
That is why we need to change this law?s —

s
The difficulties with insurance as an alternative approach to
protecting other market members are essentially that it is not
avallable in the sums necessary to ensure that obligatbtions are met.
One major Stock Exchange member firm was recently short of E£300m
overnight; cover is not available in that guantity lrrespective of
the price and is not sufficiently comprehensive to cover all the
circumstances causing insolvency. Even if it were there is the
problem of timing. The outstanding positions of a defaulting
market membar need to be settled immediately to avoaid loss of
confidence and the creation of a false market; insurance pays out
tafter the event' and would not allow immediate settlement.

My Secretary of State has concluded therefore that the only
satisfactory approach is to put the legal position bayond doubt in
order to ensure that the markets can operate as they have always
done free from the fear of legal challenge. Otherwise we risk not
‘only simply a loss of confidence but ultimately disaster.

He welcomes the Chancellor of the Exchequer's support for the Bill.

I am copying this to the Private Secretaries to the members of E{A)
and to Trevor Woolley (Cabinet Office),

Yowrr

Gau)

PAUL STEEPLES
Private Secretary







= pel/IBA CONFIDENTIAL

@

Treasury Chambers, Parliament Street, SWIP 3AG
01-270 3000

PRTME MINISTER

FINANCIAL MAREETES (CLEARING ARRANGEMENTS) BILL
I have seen David Young's minute to you of 15 June.

I very much hope that the Financial Markets ([{Clearing Arrangements)
Bill can be included in the 1987-B8 legislative programme Eor the
reagsons he rehearses. In particular, as paragraph 8 of his minute
suqggests, the Bill will be a useful vehicle for dealing with the
probleme connected with the enforceability of the floating charge
in the gilts settlement system = not least those caused by the
Insolvency hAct. This is important for the liquidity of the
gilt-edged market, an essential fackor in our debt management
operations which have been running at £10-15 billion gross sales
per annum.

The difficulty which the Bill would deal with concerns the Central
Gilts Office assured payments system, which is a central feature of
the new settlement arrangements in the gilt-edged market post "RBig
Bang™. In essence this system provides the main participants in
the market with an assurance that movements of stock will
automatically and simultaneously be matched by movements of cash in
the opposite direction. To support this unlimited commitment, the
gsettlement banks (who are responsible Ffor making the "assured
paymentsa®™) have relied principally on a Eleating charge over their
clienta' stock. The value of these holdings provides security Eor

any net cash payment due,




CONFIDENTIAL

The settlement banks have, however, been concerned that in the
event of, say, a market maker's insolvency, they may not be able to
enforce their charge, or may be able to do so only after
unacceptable dealav. Thaeze concerns hawve hbhean sharpened by Ethe
provisions in the Insalvency Act for tha appointment of
Administrators, which could threaten further the enforceability of
the charge. Until these concerns are allayed, the settlement banks
are likely to become increasingly uneasy about the present
arrangements and to be reluctant to accept the widening of
CGO membership which we would like to promote.

The only solution the Treasury and Bank of England have identified

iz legislation that will clarify and reinforce the security
provided by the floating charge in the context of the CGD, if

possiblae o Ehe extent of giving it formal precedence over any
competing chacge, My officials are consultlng with the Bank and

their legal advisers to ses how this can most simply be effected.

T am copying this minute to all Cabinet colleagues and to

Sir RBobert Armstrong.

17 June 1987







CONFIDENTIAL

10 DOWNING STREET
LONDON SWIA ZAA

From the Private Secretary 16 June 1987

—
Near s,
FINANCIAL MAREETS BILL

The Prime Minlster has seen your Sacretary
of State's minute of 15 June which sought
poliey elearance for proposals on clearing
arrangements for financial markets.

e Prime Minister will be interested
to see the comments of colleagues on the proposed
arrangemants. She has noted that the procedure
would oparate to the detriment of other creditors,
and has asked whether there are not compulsory
insurance schemes which would provide protection
in the event of default.

I am copying this letter to the Private

BEecretaries to membera of E(A) and to Trevor
Woolley [(Cabinet Office).

b
3l

(David Norgrove)

Timothy Walker, Esg.,
Department of Trade and Industry.
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The Cabinet invited Paul Channon to put forward policy
proposals on clearing arrangemente for financial markets.
This minute seeks E(A)'s agreement today to my policy
proposals so that I can seek QL's agreement tomorrow to

including them in a Bill in the 1987/88 Seszion.

& The problem relates to mlearlng arrangements on SEveral

London financial markets, 1nclud1ng The Stock Exchange
{gilts, equities and options), the Loandon International

PR

F1nanc1a1 Fuotures Exchange and the commodity Exchanqeﬂ and

RS

concerns the procedures for dealing with the default of a

member of an exchange.

3 Whilst existing procedures have worked satisfactorily in
the past, they are now under threat. The recent changes in
lnanl?en:y law have eclarified, tn the ﬂlgagganrage of the
exﬂhangﬂs, the rather murky haq1a of existing prucedures.

Moreover, the US 1pg1qlat1ve system expressly prau1des for

the default procedures of US axchanges; US investment

businesses have noted the absence in London of this
statutory backing. Given that U8B business are more litigious
there migst be a greater risk of them challenging the

——

procedures if an exchange member defaults.

i —— —

i Given the risks I am sure we must provide statutory

procedures which prevent an exchange member's default causing

serious financial loss to other exchange members who in turn

could default. My proposed Bill would enable exchanges if a
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member defaulted to appoint an official (usually an exchange

or clearing house staff member) to close that member's

—

positions on the exchange, The aim would be to ensure that

as many transactions as possible were honoured, thus
limiting the impack of the default.

5 To do thia the official would have to use some of the
defaolter's assets, which ander existing insolvency
legislation ought to be ﬁggggé between all the defaulter's
creditors. The Bill would determine which assets could be
used by the official for the benefit of those of the
creditors who were members of the exchange or their
customers.

B When the official has completed his task, any
outstanding assets and liabilities will be dealt with
according to the normal reguirements of inseclvency

legislation., But the actions of the official will not be
—

——ameam

suhjecz to challenge.

7 My proposed Bill would give proper astatutory backing ko
the existing procedures of the exchanges, It would not put

them in a more privileged position than they currently enjoy

in practice. It is essential that we safeguard the integqrity

of our markets, whether stocks and ghares, gilts, commodities
or financial futures. Tt is critical for public confidence,
both at home and abrcad, in these markets. It is also
necessary for the competitive advantage of our markets
internationally in facilitating links between our markets and
axchanges overseas.

B My propsed Bill would also deal with a related problem
in the gilts market. This involves the security available to
cartain banks who undertake to make payment as the

JG1BEQ
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counterpart of transtfers of gilt-edged stock between members
of the Central Gilts Dffice settlement system. I would
propose to ask my officials, in conjunction with the Treasury
and the Bank of England, to examine ways in which these

Concerns might also be met.

3 My proposals have the broad support of The Stock

Exchange, the London International Financial Futures Bxchange
and the International Commodities Clearing House. If E(A)
Committee endorse my proposals, DTI officials will finalise
them in consultation with the Treasury, the Bank of England

and thess bodiess.

10 The London f£inancial markets make a wvital contribution
to UE invisible earnings; and London should be the third
major financial centre alongside New York and Tokyo. We nesad
te act guickly in order to prevent potential chaos as a
result of a domino effect of a market member's collapse. I
therefore invite E(A) Committee's support for my policy
proposals.

11 I am copying this to other members of E(A) Committee and
ta 5ir Robert Armstrong.

DY
15 June 1987

DEPARTMENT OF TRADE & INDUSTRY
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