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SECRET AND PERSONAL

Lord President

WAR CRIMES INQUIRY

We had a brief word yesterday about the handling of this
report. As you know, I announced earlier this week in a Written
Answer that I had received 1t. I am veary grateful to you for
agreeing to chair a restricted meeting of colleagues most closely
involved to take a preliminary look at how we are going to deal
with what could be a most difficult issua.

2. I enclosa both parts of the report. The first part seta out
the background to the inguiry and makes the recommendation in

- I3 -_.q
strong terms that we should introduce legislation to bring the UK
in line with that of other countries in a comparable positiopn to
our own. The second part of the report summarises the material
———

which led experienced and senicr lawvers gand prosecutors to this
conclusion. I should be very grateful if you and colleagues

could look at least at those sections of the second part which
deal with tha threa cases (case numbars 11, 35 and 77) 1in which
the Inquiry thinks that prosecution would be justified as well as

the whole of part one of the report,

3. I am still waiting for the Attorney General's final

confirmation that he believes it will be pessible to publish part

ona of the report without prejudice to any subsequent legal

proceedings. If he is able to give this confirmation, we clearly
must publish part one of tha report, although part two will need

Jto remain
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to remain confidential. The immediate question which then arises
ie whether we should puklish the report with a statement of the

Government's intentions or simply an announcement that we ara

qEEEEEEEEEH—IIELJ““Eitin”— I have discussad this with my

Ministerial colleagues most closely concerned in the Home Office

and the argument has been put to me that if we are minded to turn
down the possibility of legislation it would be best to say so at
once and face the likelihood of a strong but posaibly short-lived
reaction. This is not my personal wview, however; I favour

publication pnow and 3 statement of the Government's intentions in
the autumn, after we have seen how the debate develops.

4. Any solution is bound to be extremely controversial. The

decisions to be taken are fundamentally political. I have formed

certain preliminary views, but will rehearse them in detail at

the meeting you are calling. Broadly speaking, howaver, my

present belief is that it willl be extremely difficult to take no
e

action on the report in view of the crimes disclesed in it and
1!--1-——._‘-

the action which has already been taken by other countries. T do
not mysalf favour extradition teo the Soviet Union, although that

is something colleagues may wish to consider further in the light

of their reading of the report. Whether any prosecutions, let

alone convictions, would fellow if we persuaded Parliament to
—_——

change the law is a different matter. I nevertheless believe

that it will be very difficult for us to justify total inaction.
__-_‘_'_T

5. We need finally to consider the gquestion of the timing of an
announcement if we did decide to legislate; this is itself of
course full of difficulty.

J6. Coples
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&. Copies of thias go to the Prime Minister, the Fereign
Secretary, the Lord Chancellor, the Secretary of State for
Scotland, the Attorney General, the Lord Advocate and 5ir Robin

Butler.

\ i)xg,bt) 1._#ﬂ, JL%WJL“JD'
A G aune 1989
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CHAPTER NINE
FINDINGS, COHCIDSIONS AND FEOOMMENDATIONS
9.1. This chapter briefly reviews the contents of the earlier chapters of
this report and then sumarises the results of our imvestigations into the
irdividual cases. There then follows a discussion of the possible courses of

action and a summary of our recomendations.

FEVIEHA

F)
9.2 The vast majority of the allegations we have received concern paople

from the Baltic countries, elorussia and the Ukoaine. During the Second
World War a mmber of pecple trmtﬁcsemmies&furtmm____m.
Like marmy pecple taken from thosa same oountries for slave labour, mamy of
them remained in the western z2ones of corupied Burope after the war. Some of
these were brought to the United Kingdom as Eurcpean Volunteer Workers.
Members of the Polish Armed Forces, some of whom had previously fought for
the Axis, were also brought to this comtry, or remained here, after the war.
Some German and Italian prisoners of war were allowed to remain here after
the war and other surrendered eneny persormnel were brooght here when it
seemad likely that otherwise they would have to be forcibly semt to the
Soviet Unicn where their fate was uncertain. There are mamy routes,
therefore, by which people who fought for or supported the Awis during the
war may have reached this country. Many of those would nominally have been
members of the S8, having belonged to the Waffen S8 which, by and large, was
purely a fighting force. Mamy of the pecples of the Eastern territories were
r;mﬂtgimmewaffmﬂs rather than the Wehrmacht and, as yet, we have
received no substantiated allegations concerning the behaviour of members of
the Waffen S8 whilst they were members of the Waffen S8. Some of those who
Jjoinad the Waffen S5 were conecripts, others were voluntesrs, It appears
that many had previcusly volumtesrsd to Jjoin mmiliary police cor militia
urniits in the cooaplaed territories under German control, or had chosen to join
such units rather than be sent to Garmany for forced labour. When the
Gormans retreated thelir coollaborators were transformed from police and
militia into members of the Waffen SS. The allegations made largely refer to
the time when they were in the auxiliary units before they joined, if they
did doin, the wWaffen SS. s e

e —
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- e 8 Bafore coming to this country Buropean Volumteer Workers were
required to fill in a questionnaire, were screenad against lists of wanted
micrjnimlsmﬂmej:mnwimqri. Prisoners of war and suwrrendered enemy
perscrnel appear to have been screened in a similar way, but after arrival
here. Members of the Polish Armed Forces who had fought on the Allied side
throughaut the war required no screening and those who had previously foudght
on the Axis side were screened by the Foles themselves. Despite the effort
devoted to it the screening process was ineffectual: at its core were lists
cfmntaimﬂﬁmls#idﬁﬂedﬁtﬂe. They did not contain the names of
alleged war criminals from the territories in which we are interested
because of lack of cooperation between East and wWest.

9.4. Altogether something in excess of 200,000 people came to this
country after the Second World War by the routes autlined above., Sare of
ﬂme@ldhmefm@tfnrmeﬂﬁmtmmiNE. mostly in what
were nominally S5 units. They had good reasen to do so:  the Soviet Union
had annexed their comtries and imposed a brutal regime. In addition the
Germans had been a catalyst in the formation of independent states in the
Baltic, Byelorussia and the Uktaine after the First World War (although the
latter two states existed for only a brief pericd). Of those who fought in
German military units, some would previocusly have been members of awmdiliary
units which were responsible for mass killirgs of JE.-.E_, partisanc a:ﬂﬂe
villages of peasants, as well as cother categories of people the Germans
di=] 1ked. There is no doubt that the screening methods emploved were
[neffective at identifying such pecple.

8.5, It is impossible from the records now available to determine how
mary of those who gained entry to this country once fought for the Germans.
Still less is it poszible to determine how mamy had previously belonged to
ariliary units and might thus have cormitted war crimss. TE should be
remembered however that many of those who came here had been deported to
Germany for forced labour or had fought for the Allies in the Polish Armed
Forces throughout the war. Crmersjumaﬂ.tafigu:_th:im'adjmmssiansﬂr
were conscripted to the Western front and surrerdered to the Allies at an
early opportunity. It would be wrong to taint whole commmnities with the

stain of war criminality. We have received only three hmdred allegations,
many of them ill-founded; the mumber of allegations is small compared with
the nmber of immigrants.
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8.6, After the war the Britich Goverrment was theoretically committed to
rapid retribution for war crimes. In practice the end of the war found it
copletaly urprepared, and vhen imvestigating and prosecuting teams were set
uw they were alwvays under-resourced. Justice delayed has the appearance of
reverge, and public suwort for contimued war crimes trials was soon lost.
Responsibility for wvar crimes trials in the British zone of occapied Europe
was soon handed to the German authorities. The problem was, however,
peroeived as one of oooupied Burope. Despite the obvious deficiencies in
the screening system little or no consideration was given to the question of
what might be done with war criminals in this comtry: it was simply
thought that thare were rors here. It cannct be armued, therefore, that the
British Goverrment took a positive decision not to prosacute war criminals
in this country, or that it was imtendad that war criminals should find
shelter here. War criminals were not given an assurance that they would not
ba prosecuted here, and we see nothing in the policy or practice of
successive British Goverrments that would prevent the present Goverrment
taking whatever action it considers suitable.

8.7, In Chapter Five we corsidered the development of war crimes and
related concepts in intermational law. By 1939 there is little doubt that
the 1859 and 1907 Hague Comventions were acceptad by the major protagonists
in the Second World War as part of the intermaticnal law governang the laws
and customs of warfare. Althoogh the war crimes trials after the First
World War proved abortive, all the participants in the psace negotiations
accepted the applicability of the Hague Comventions and that the wvictorious
balligerent had the right to apply them in trying war criminals. The Hague
Fules, which are amnnexed to the Comventions, provide that in ocoupied
territory "individual life ... must be respected" and that "no collective
peralty ... shall be inflicted upon the population on acoount of the acts of
individuals for which it cannot be regarded as collectively responsible”.

Killings of civilians in ocoupied territory, including "reprisal" raids
against wvillages where partisans are allegad to be sheltered, are thus
violations of the lavs and custams of war, as laid down in the Rules. Such
'viclations of the laws and customs of war' were termed 'war crimes' in the

Muremberg Charter. Jurisdiction was also taken at Nuremberg over crimes
against huranity, which are similar to war crimes but include acts comitted
oatside war time against civilian pﬂp.l.m, including those of a state
against its own citizens. Some argue that this procedure did not introduce
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an element of retrospectivity since such offences existed in the criminal
oode of every civilised oountry. It wvas thus assarted that the
intermational commmity had the right to override the national soversignty
and municipal law of a state whosa nationals were committing crimes which
exceadad in magnitude the bounds of what was tolerable. Othars would argue,
however, that crimes against humanity were introduced at Nuremberg not for
mﬂfmmtim.mwmasmﬂuﬂfwﬂﬂm,mﬂuttms
any legislative change to provide for the prosecution of crimes aguinst
humanity committed prior to 1945 would be retrospective in effect. while
there is little doubt that the 'Final Solution' decided by the Germans is
the clearest example in history of gemocide, the crime of genocide was not
defined by internaticnal canvention until 1948, and therefore legislation to
permit the prosecution of that offence if comitted before that year would
be retroapective.

9.8. Both the Eurcpman Corvention on Human Rights (1950) and the
Intermational Covenant on Civil and Political Rights (1966) contain Articles
to prevent the introduction of retrospective legislation. Both, however,
corrtalin provisos to allow the trial and punishment of persons for acts or

cmissions which were, at the time they were comitted, already regardsd as
criminal by the imternaticnal standard., These provisos were introduced
specifically to deal with the crimes committed during the Second World War.
Two internaticnal comventions thersfore provide that no time limits shall be
applied to war crimes.

9,9, At present no prosecutions can be brought in the United Kingdom with
regpect to wvar crimes allegedly camitted during the Second World War by
persons who are now citizens of, or resident in, the United Kingdom if they
were not British citizens at the time the offences were camitted. One
provisc Tust be made with regard to the above statement: prosecutions may
be possible under the Royal Warrant of 1545, although this is uncertain
(Paragraphs 6.3-56.5). Other possible alternatives now available are the use
of the powers of deprivation of citizenship and deportation (Paragraphs
6.11-6.21) ; and extradition (Paragraghs 6.8-6.10).




. CASEWTRTE.

9.10. All in all the Inquiry considered 301 allegations, same of which
concerned more than one person. 1IN seven cases we were able to urdertake
detailuﬂimtigatimsmﬂm?msiﬂar‘?ﬁth@_r_nfﬂmeﬂmemm
a realistic prospect of a conwiction for mmrdsr on the evidence availakle
were the jurisdiction of the British courts to be widened. Since concluding
umimrestigaﬂmsg_nftﬂpe:ple:ﬂtﬂﬁﬂimsﬂiai We irvited the
threa surviving pecple to ba interviewed, but one produced only written
corments about the allemations and also supplied medical evidance which
sugests that he may not be fit to stand trial., In the thres cases where
there iz as yet insufficient evidence to give a realistic prospect of
conviction, we recomend further imvestigation, although in one of these we
foresee little chance of sufficient evidence beooming available. ©One of
these three has also been interviewed.

9.11. In 75 cther cases we also recommend that further investigations be
carried out. As noted above (Paragraph 8.68), without further imvestigation

the traces made in these cases cannct always be confirmed. In some cases

the traces appear so uncertain, that they are considered below (FParagraph
9.12) together with cases where no trace of the suspect has been made. In a
few of these cases dossiers of witness statements have been supplied by the
Soviet authcrities, These witnesses have not been irmterviewed by us. The
dossiers conmtain insufficient material to give a realistic prospect of a
comiction for murder or manslaughter: with one exception either they
contain eonly ciromstantial and hearsay evidence of homicide, or they
concern crimes less serious than those in our terms of reference. The
Sgviet authorities should be asked to confirm that no_further evidence is
available so that such cases may be closed. Our relatively recent use of a
linguist (Paragraph £.78) has helped us to locate a further 14 livirg
suspects. We have as yet not requested material cn these from the Soviet
Union and have only partly researched the archives under the correct
spellings of the names that we have recently discovered. However, since our
earlier demands have apparently already exceeded the resources available to
the Soviet authorities it seems in any case unlikely that the relevant
material would have arrived in time for inclusion in this report (Paragraph
B.62). The Soviet authorities have been preparing dossiers of witness
statements and documents in 14 cases vwhere we have confirmed the subject of
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the allegetion to be alive in the United Kingdom. Although expected by mid-
April, these have still not been recejved. Other cases which we consider
rnead further imvestigation include allegations received recently, where the
person making the allegation has yet to be interviewsd, and those where the
subject of the allegation was not named, or named incorrectly, ard has only
recertly bean identified.

§.12. We have foumnd no trace of 46 subjects who are alleged to have ocome
to this camtry. This includes, however, some recent cases from members of
the public, where we have not had time to interview the correspondents. The
subjects of such allegations should be easily idenmtifiable. This category
also includes cases where a termous trace has been made or a mmber of
poesible traces have been made, but we consider the identification
insufficiently certain to justify their inclucion in the category above
(Paragraph 9.11). Eince the mmber of people yet to be located is now much
reduced, we recomeand that a further effort be made to trace tham. In o
such case a dossier has been smupplied by the Soviet authorities who have
also provided a recent photograph, and who may be able to provide his
addreses from Soviet sources. The dossier containes eyewitness evidernce of
actes of mircer.

9.13. We recommerd that ne further action be taken in 166 cases., Of
these, 56 subjects are dead, 13 have left the United Kingdam, and 25 have
not been traced in the United Kingdom and there is no evidenos or muggesticn
that they ever came here. 1In 49 cases the allegation falls autside our
terme of reference. Most of th-;e simply allege membership of the German
forces, which is not a war crime and was, in most cases, known when the
perscn entered this coumtry. We oconsider that in 5 cases there is
insufficient material to allow further imvestigation and in 18 other cases
wa consider that the allecatiors are unsubstantiated, grourded on malice, or
cantradicted in whole or in part by the facts that we have been able to
ascertain. Like our American, Canadian and Australian counterparts we have
“fourd that aryone with a foreign accent is wvulnerable to such allegations
ard regrettably many of the unfounded allegations were made anomymously.
Some of those accoused arrived here before the Second World War, some as
refugees, and others fought on the Allied side throughout the war. Few of
the allegations received from members of the public have stood up to
scrutirmy. In addition, 7 cases have been passed to the Director of Public
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Prosecutions for his consideration and possible further Iimvestigaticon.
These were cases which could already be tried in Englard should sufficiernt
evidence be available to support the allegations.

9.14. Thus we have found two cases in which we consider that there is
already evidence sufficient to give a realistic prospect of conwviction ard
cne further case where sufficient evidence exists but the subject of the
allegation is in ill-health. In none of these cases has tha full allegation
been admitted at interview and if procesdings were made possible the verdict
would depend on the jury's determination of credibility. In ancther case
the Soviet authorities have suplied a dossier ocontaining sufficient
evidence and a recent photograph, and may be able to help in locating the
suspect in the United Kingdom. Other cases reguire more investigation
before they can be fully assessad.

8.15. In the preceding paragraphs the phrase 'evidence sufficient to give
a realistic prospect of conviction' has been used as a label: it coald
equally be evidence sufficient to justify extradition. Shauld the
Goverrment decide to take action in these cases four altarmative paths
present themselves: these are considered in the following paragraphs.

POSSTHIE OOUORSES OF ACTION

9.16. We have been able to consider only a very small mumber of cases in
great detail. In same of those cases we have foumd sufficient evidence of
mirder on a large-scalea to meat the requirements of the prosacsting
autherities, that is, there is evidence sufficient to give a realistic
prospect of corwiction. In those cases, the evidential requirements of the
1988 Criminal Justice Act (Section 6(8)(a)) relating to extradition are alsc
met, that is:

"the evidence would be sufficient to warrant his trial if the

extradition crime had taken place within the jurisdiction of the

court”,

8.17. Despite the evidence that we have fourd, ar_?__.unu;_mta can be advanced
mfavmruftal_u.'_rgmactiunwimrmctmmrcfiam_ It has been —aid
that there is little point in attempting to punish old men, who have lived
peacefully in this country for over forty years, particularly as it is

150




claimed that this country made a decision at that time not to cortime with
FI‘I‘-‘.EEE__.'-I_t'___riﬂ'IE+ It is undoubtedly true that the passage of legislation ard
the irvestigation and trial of such cases, should it be decidad to follow
this course, would require additional manpower and rescurces which would ke
costly and it could be arqued that such meney would ba bettar uead for cther
purposes. As we indicate below (Paragraphs 9.44), there would be
mi_@__&rabln problams 1n bringing evidence before the courts, the scluticons
to which would be expensive and possibly only partly effective. Same of the
sucjects of the allegations whem we have interviewed have protested their
innccance ard have maintained that the whole issue is a Soviet plot to
blacken the emigre commmity. Superior orders may be cited as a defence.

9.18. Althoogh we recognise the substance of some of these arquments when
weighed in the balance against the atrocities of which we have heard, we
fird them lacking. The crimes corpitted are so monstrous that they cannct
be condonad: thair prosacution could act as a deterrent to cthers in future
wars. To take no action would taint the United Kingdem with the slur of
beingy a haven for war criminals. As we have noted above (Paragragh 9.6)
Eritish Goverrments have never taken a decision not to prosecute war
criminals. In neithar the Garman nor the British military code are superior
orders accepted as a defence against var crimes. We refer elseshere
(Paragraphs B.51 and B.61) to Soviet documentary evidence and witnesses:
we, like our comterparts in West Germary and the United States, consider
tha deouments authentic and the witnesses eredible. We believe the
authenticity of dooments as material evidence can best be judged by the
British courts hearing expertas whether in a trial or in extradition
proceadings.  Financial constraints should not be allowed to cbhstruct the
course of justice in relation to such sericus charges. We are firmly of the
view therefore, that same acticn should be taken in respect of alleged war
criminals, and So recomend. The United States of America, Canada and
Australia have all acted in recent years and there has been considerable
imterest in our work in the Soviet Union. Both the Soviet authorities and
Soviet public opinion consider it important that the United Kingdom, cne of
their Alljes in the 'Great PFatriotic wWar', should be seen at last to be
bringing war criminals to justice.

%.19. Sone would claim that too long has passed for these offences to be
tried. There is no time limit on the trial of murder and manslaughter by

—
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Britich courts and police and prosecutors do investigate and prosacute
hamicide comitted in this country however long ago it was comitted. A
rocent exarple is an alleged domestic morder committed 27 years ago. It is
not therefore inconsistant with this policy to attempt to bring persons
allegadly imolved with mass-morder to justioe. We have considered the
imposition of a time limit, for example 50 years from the ocessation of
hostilities in Europe, but have decided against that, because it would be
inconsistent with our normal policy. In any event prosacutorial discretion
would enable the prosscuting authorities to take no action if they
congidered the lapse of time too long to obtain reliable evidence or the
accusad too old or infirm to stand trial

9.20. There appear to be four pessible routes by which action could be
taken against such pacople
{i) deprivation of citizenship, where applicable, and deportation
mmmﬁmm*gmtﬂd@ﬂrtapﬂsmwmnm
iz not conducive to the public good (Paragraphs 6.11-6.21);

(ii) ewtradition (Paragraphs 6.8-6.10):

{(iii) prosecution in Military Courts under the Foyal Warrant of

1545 (although the legality of such prosecutions in this comtry is

Uncertain) (Paragraphs 6.3-6.5); and

{iv) legislation to allow prosacution in the ordinary criminal

: e

courts of thas country.
We consider that two of these altermatives are unsatisfactory. Deprivation
of citizenship, where applicable, and deportation procesdings are likely to
bel&l;J_T_fmﬂhnlquunntu&uf Fucoess. FPurthermore, even if
successful they do not result in punishment. Prosecutions under the Royal
Warrant, if legally permissible, would be held in Military Courts ard in the
absence of a jury. We do not find this proposition acceptable;, in peace
tJ_u'ETrI:y—ar rore years after the alleged crimes have taken place. The
following paracrephs therefore oonsider the two remaining options:
legislation to allow prosecution in this country and extradition.




LEGISTATION

§.21. 'This section is concerned with the changes in English and Scots law
which will be necessary, or desirable, if the alleged war criminals whose
c;se:swehauehaﬁnmidarin;aretutehrﬂi;httntrinltefcrethe
appropriate courts in the United Kingdom. —Firstly, legislation will be
necessary to give the British courts jurisdiction over the alleged offences
that we have been considering. In addition we recomend certain procedural
changes which we consider would facilitate the prosecution of such offences.

Juriedicticn

Our terms of reference require us to consider

ferimess of mirdser, manslanghter amnd genocide comitihed in Germarny or

in territories oooupied by German forces during the Secord World

War".
Under the present law, EBritish courts have no jurisdiction to try an offence
of moder or manslasughter or genocide commitied abroad by amy person who was
not a British subject at the time of the alleged offence. It will thus be
nacessaTy to legislate for those persons who ame now British citizens or
resident in the mutaiﬂj:mmh.rtm__m_t!ﬂritish—-mbjm at the time
when amy of these crimes were allegadly committed in Germamy, or in German
ocopied territory, during World War Two. It wvould not be wholly
exceptional to provide the ocourts with extraterritorial jurisdiction over
pecple Wwho are not British nationals: other examples are congidered in
paragraphs 6.29=-6.32. Of particular interest is the fact that by enacting
the Geneva Corventions Act 1957 Parliament demonstrated a belief that war
crimes were offences over vhich it was suitable for the British courts to
exercises jurisdiction, regardless of the naticralities of the perpetrator
arnd the victim, and of the country where the alleged offence tock place.

%.23. Genccide was not defined as an offence in intermational law until
1548. Amy attempt to legislate ton provide for prosecrtions with respect to
Tacts of genccide allegedily camitted during the Second World War would be
retroapective. For this reason we recommend that genocide be not included

in amy legislation that may be presented to Par]liament.
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9.24. Other countries have included a very wide list of offences in their
war crimes legislation. For exanmple, in its recent legislation (Paragraph
7.51), Canada gave its criminal courts jurisdiction over war crimes defined
ﬁmwmmmmmmmmmmmmm
at the time of comission, constituted a m*:trmrﬂ':t:.m of the mterrlatmnal
customary or conventional law applicable t::n imternational armed mnﬂ_i.cts
For the Second World War thie would include all breaches of the 1899 and
1907 Hague Comentions including, for example, robbery. Jurisdiction was
also taken over crimes against hmanity which are defined as mrder,
extermination, enslavement, deportation, persecution or cother inhumane act
or omission comitted against anmy civilian populations or any idemtifiakle
group of persons which at the time of commission constituted a comtraventicn
of custamary or conventional inmtermational law or was criminal according to
the general principles of law recognised by the commmnity of nmations. In
Rustralia the recent legislation (Paragraph 7.54) makes prosacutable a wide
variety of war crimes including not only murder and manslaughter, but also,
for example, indecent assanlt and procuring for immoral poposes. Both
these recent Acts, but particularly the Canadian legislation, are drawn very
widely. We note, however, that in both Prglish and Scots law there is no
extratarritorial jurisdiction over many of the offences included within the
scope of the Australisn and Canadian Acts, although there is over muorder and
manslauwghter. Tt doss not appear sencible to us to take ewtraterritorial
powers oJver acte such as robbery or indecent assault when committed as war
crimes, when there are no such powers relating to the same offences
comittad as 'ordinary' crimes. In addition, it will be difficult to prove
ary act allegedly comittad over forty years ago in a foreign coumntry and we
considar that such efforts as are pade should be limited to homicide. We
therefore recomend that any extraterritorial jurisdiction that is taken
should be cnly 1n respact of the acts of murder and manslaughter.

2.25. The Canadian Act applies to war crimes and crimes against humandty
comitted at amy time. In contrast, the Australimn Act is limitad to the
Second World War. We favour the latter approach. We consider it necessary
enly that legislation cover the period of the Second World War since it was
during this peried that the allaged crimes we have considered were allegedly
comitted, and becauss later war crimes, those comitted amywhere in the
world after the enactment of the Geneva Comventions Act 1957, are already
prosecutable in this country. (Paragraph 6.6)
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9.26. We orecommarnd, therefore, that the British courts be given
extraterritorial Jjurisdiction over murder and manslaughtar allegedly
comitted during the Second World War by persons who are now Britich
citizens or resident in the United Kingdom. This leaves two related issues:
the geographical soope of, and the esact nature of, the offences to be
included in any future legislation. The offence could be defined in one of
three ways:

(i) murder and manslaughter comitted as violations of the laws

and customs of war (later called war crimes);

(ii) mirder and manslaoghter ocomitted aeither as violations of
the laws and customs of war or as crimes against himanity: and

(1ii) morder and manslaoghter.
Thesa options can be considered from two viewpoints, the theoretical and the
practical.

9.27. In our wview, to enact legislation in this ocouatry to give the
British courts jurisdiction over murder and manslaughter comitted as

viclaticns of the laws and customs of war would not be to create an offence
retrospactivaly. It would be making an offence u?azle in British courts to
an extent which intermarional law had recognised and permitted at a time
before the alleged coffences in question had been comitted. The only

element of retrospactivity would ba that Jjurisdiction would be made
available to the British courts by Parliament after the comission of the
acts in guestion. All of the allagmtions that we have irvestigated in
detail, ard the vast majority of all the allagations made to us, concemn
evernts on territory occoupied by Germamy by force, and thus would, if proved,

be violations of the laws and customs of war. (Faragraphs 5.14-5.18)

9.28. Like thosa who drafted the Ruremberg Charter, we oconsider it
imvidious that acts of mass moder when comitted in territory forcibly

ocoupied by the Germans are ::nmisha.ble as vir::latin:n:r. of the laws and custors

n::uf_'war, but that similar acts -.':u:m;lttaﬂ in Gatmn_'_,- ;r-_:-;n territory annexed

peacefully are not. This latter group of acts falls to be considered as

crimes against mmanity, and although there is little doubt that such acts

camitted during the Second World War were at that time judged criminal by
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the intermational starndard, it is, in our view, unclear whether legislation
to take jurisdiction over such crimes would be retrospective.

9.29. The third option would simply be to take extraterritorial
jurisdiction over mirder and manslanghter comittad dwing the period of the
Second World War. It has been sajd that the govermnments of foreign
coamtries might abject to the United Kingdom taking jurisdiction owver acts
comitted on the territory of their commtries. In practice, we believe that
the goverrment most concemmed, that of the Soviet Union, would weloome ary
action taken by this country to bring wvar criminals to justioe. while it
would be difficnlt to argue that new offences were being created
retrospectivaly, there is little justification in intermational law for
taking such jurisdiction. It might alse be gaid that the creation of
jurisdiction was retrospective. Further, it could be argued that this would
be setting the trap too wide, and that damestic and other muders would also
be caught.

9.30. We cmsider the first of these options to be preferahle. The third
is drawn too widely, and the second, by including a reference to crimes
against humanity, is wvulnerable to attack as retrospective legislation.
Most of the cases that we have oconsidered, and all those we have considered
in detail, allegedly tock place in German ocoupied territory, and thus we
believe that the exclusion of crimes against humanity from the legislaticn
would have little practical effect. Our tarms of reference refer to
offences allegedly comitted in Germany or German cocupied territory, and
these are the only offences that we have considered, We see no reason to
evtend the geographical limite of the legislation beyond thoee given in the
terms of reference. We therefore recommend that the British courts be given
Jurisdiction over mirder and manslaughter oomuitted as war crimes
(violations of the law= and customs of war) in GCermary or German cooupied
tarritery during the Second World War by persons who are now Pritish
citizens or resident in the United Kingdom.

Bvidenre

9.31. There are considerable differences between the English and Scots law

of evidence. The effects of the Criminal Justice Act 1988 when fully

introduced will give greater flexibility to the procedures in England.
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References to England in the following discussion include Hales. Charnges
to the same extent have not taken place In Scotland but at present the law
in Scotland relating to evidence in criminal cases is under review by the
Scottish law Commission who have issued a discussion paper (He 77). The
Commission's report is awaited.

9.32. In considering the procedural points discussed in the following
paragraphs, it is necessary to keep in mind some of the provisions of the
Eurcpean Cormvention on Human Rights (ECIR). Article 6(1) states that, in
the determination of any criminal charge against him, everyone is entitled
to a fair hearing by a tribunal, and Article 6(3) states that everyore
charged with a criminal offence has the right to examine, cor have examined,
witnesses against him and to abtain the attendance and eomination of
witnesses cn his behalf under the same conditions as witnesses againet him.
The leading case is Unterpertinger, which was decided in 1586. We would
normally expect procedures in British cosrts not to fall foul of the BECHR in
this respect.

Cral evidencs

9.23. The principal witnesses to the offences we have been considering
live abroad and many of them within the Jjurisdiction of the Soviet Union.
For the most part they are elderly. In accordance with the normal
principles applicable o proceedings in the criminal courts in this country,
it is clearly desireble that witnesess of substance should appear in person
before the trial court, so that their evidence could be challerged before a
Judge and Jjury and the credibility of their evidence assesead. The Soviet
authorities irndicated to us during the course of our discussions with them
that they would raise no cbjection to witnesses travelling from the Soviet
Union to the United Kingdem for the purpose of giving evidence, providing
that the witnesses were willing, ard were physically able, to da so. Some
GF the potential witnesses whom we have interviewed in the Soviet Umicn, and
elsewhere, have =aid that thay are willing to come, and undoubtedly that
would provide the best evidence. Some, on the other hand, are urwilling to
come, and same clearly are not fit enough to do s0. There is of oourse ro
means of copelling thelr attendance from abroad. Consideration most
therefore be given to other mesns of making their evidence available to the
Cort.

157




Live television link

9.34. In England, saction 32(1)(a) of tha Criminal Justice Act, 1588,
makes provision for a witness who is outside the United Fingdem to give
evidence through a live television link, with the leave of the court. This
provision has not yet besn brought into effect, and consequently we have, as
yet, no judicial guidance on the circumstances in which the cut would
grant the necessary leave. The major advantage of this procedure is that
the accused and the jury may see the witnesses giving evidence, and the
witnesses may see the accused in the dock of the British court. We
appreciate that it would be mecessary to accept that the use of this
provision ocould prove expensive, and would reguire close cooperation with
the overseas authorities in order to be effective. However, if it proves
practicable to do so, this ocould be a useful mesns of receiving live
evidence from witnesses in war crimes trials who are abroad and who, in the
opinion of the court, ocould not reasonably be expected to attend in person.
This would not require any further legislation in Englamd. However, this
provision of the 1988 Act does not apply to Scotland. We recomend the
necessary legislation so to apply it.

Letters of request

9.35. In BEngland, section 29 of the 1988 Act provides for the issue of
letters of reguest directed to an authority exercising jurisdiction ocutside
the United Kingdom. Such letters can ask for evidence to be taken in that
jurisdiction for the purpose of criminal proceedings in this comtry. Their
issus requires the authority of a magistrate or of a Jjudge, but evidence
resulting from them does not require the leave of the coort before it can be
imtroduced at a trial. The trial Judge could however rule that a statement
taken in pursuance of letters of reqguest should be excluded from evidence,
if he is of the opinion that the interests of justice so require. In
exarcising thie discretion, the court 1s required by section 29(6) t© have
regard:

"ia) to whether it was possible to challenge the statement by
questioning the person who made it; amd




(b to whether the local law allowed the parties to the criminal

procesdings to be legally represented when the evidence was being
taken."

This method of taking and receiving evidence is clearly a possibility in the
context of any war crimes trials in this country. It thus seams desirable
that arrarmgements should be made with the authorities in the comtries in
guestion, and in particular the Soviet Union, where potential withesses are
available so that evidence could be taken in pursuance of a letter of
request. The arrangements would have to require that the defendant had the
opportinity of being represented when the evidence was being taken and that
he, or his represertatives, should have the opportunity of challenging the
statement of the potential witness. The application of this procedure to
war crimes trials would not require further legislation.

9.36. Saction 29 of tha 1988 Act, does not apply to Scotland where tha law
on this subject is to be fourd in ssction 32(1)(a) of the Criminal Justice
(Scotland) Act 1980, which enables the prosecution or accusad to apply for
"the issue of a letter of request to a court, or tribumal, exarcising
Jjurisdiction in a country or territory outside the United Kingdem ... for
the examination of a witness resident in the same comtry or territory.”
Under subsaction (2} such an applicatisn may be granted only if the judge is
satisfied that

"(a) the evidence which it is averred the witmess is able to give

is necessary for the proper adjudication of the trial:; and

(p] there would be no mnfairmess to either party were such evidence

to be recordad in the form of the record of an examination conductad

by virtue of subsaction (1)."

In terms of subsaction (3) any such record shall without baing sworn to by
witnessas be received in evidence in so far as it either accords with the
everment mentioned in subsaction (2)(a) or can be =0 received without
unfaimess to either party. In the Act of Adjourmal (Consolidation) 1988
rule 52 provides for the use of interrogatories and cross-intarrogatories in
such requests. It would therefore be possible to have evidence from a
witness in the Soviet Union taken in this way but in the case of Maivhead v
H M Advocate 1983 SOCR 133 Lord Cameron observed at page 142 that "it would
be difficult to be satisfied in the case of a vitnesg, wvhoss evidencs is
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other than formal, that there could be no unfairmess to the opposite party,
be he prosecutor or accused, if he were deprived of the opportumity of oral
cross—examination before the jury or the judge, and particularly so in a
case in vhich examination and cross-examination were to be comducted not
viva voos before a commissioner but in the much less satisfactory form of
the adminstration of interrogatories and cross-imterrogatories". It would
appear therefore that this procedure in Scotland should be confined to
formal evidence only. There is alsoc a fear that the presiding foreign
magistrate might disallow cross-examination, a decision which a cowrt here
would find to have prejudiced the accused.

9.37. As regards both jurisdictions, it has been suggested that evidence
taken in this way by letters of request will be more likely to be admissible
if the proceedings in the foreign jurisdiction were recorded on video. By
this means, the trial court would be able to see and hear the proceedings,
as well as reading the statement. Video recording has been adopted in the
Soviet Union when the authorities of the USA have requested evidernce for the
puapese of thelr war crimes proceedings, described in chapter 7. Wa have
ourselves experienced the video recording of the examination of witnesses
when we interviewed such witnesses in the Soviet Union (see paragraph 8.61).
Under the procedure there adopted, the Soviet authorities arranged for the
attendance of witnesses, provided accommodation, amd the attendance of
interpreters and shorthand writers. The written record, in Russian, was
then provided to us so that we could arrange the necessary translations.
Members of our team were responsikle for recording the proceedings, both on
video and on audio equipment. The procesdings were conductad urder the
authority of a procurator of the appropriate region, who opened the
questioning of the witness. We were then provided with a full opporbunity
to examine the witness, without any interference or interjection from the
Soviet representatives. We have no doubt that the Soviet agthorities would
agree to a similar proosdure, whereby the representatives both of the
prosecition and of the defence could ask questions of the withess. If it is
thought necessary to introduce new legislation to ensure the admissibility
of such recordings, we so recosmend.




Evidence on commission

9.38. It has been suggested that evidence oould be taken on cammission in
the country where witnesses are residing. Bamination and cross-ssamination
could then be comducted by prosecuting and defending ocounsel before the
Comissicner. Again video taping could be used. However, it sees
inevitable that such evidence would have tﬂ-hﬂgivm_'lnﬂmahsmm aof the
accused. In England it is doubtful, therefore, whether evidencs taken in
this way would be regarded as any more acceptable than evidence taken by
letter of request, as described in paragraphs 9.35 and 9.37. However, the
converse applies in Sootland as the judicial precedents have ssversly
limited the use of letters of reguest. Furthermore it aveids the problem of
the foreign magistrate (Paregraph 9.36 ) as the Comissioner would be the
British judge or his representative. While there is less need for the use
of such a procedure in England because of the provisions described in
paragraph 9.35, this provision also deserves consideration for application
there. We therefore recommend such a provision for Scotland, ard the
consideration of its adoption in England, for the cbtaining of material
evidence.

Witness now dead

%.3%. It is not surprising that after the lapse of years many of the eye—
witnesses have died. However, as described in paragraph 8.69, statmm_gs
were taken from such withesses by the Soviet authorities scon after the end
of the Second World War, and at the time of subsequent prosecutions.

Statements have also been taken by the O8I for the porpose of American
procesdings. It would undoubtedly be helpful 1f such statewents, taken from
witnesses who have subsequently died, could be admiesihle in the British
CORITES.,

9.40., Section 23 of the Criminal Justice Act 1988 provides that a
statement made by a person in a document shall be admiesible as evidence of
any fact of which direct oral evidence would be admissibie if, inter alia,
the person is dead. The statement is however not to be admitted in evidence
if the court is of the opinion that in the interests of justice it ought not
to be. In reaching a decision on admissibility the court is required, by
section 25(2) to have regard, jnter alia:
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"o the nature and source of the dooument comtaining the statement
and to whether or not, having regard to its nature and source and to
ary other circmstances that appear to the court to ke relevant, it
is likely that the dooument is authermtic".

"o army risk, having regard in particular to whether it is likely to
be possible to controvert the statement if the person making it does
not attend to give cral evidenoce in the prooeedings, that its
admission or exclusion will result in unfairness to the aooused or,
if there is more than one, to any of them™.

If such criteria are appliad in cases of murdser or manslaughter such as we
have been imvestigating, it seems to us very questionable whether a court
would rule the statement of a desd witness of substance to be admissible.
We do not, however, make amy recomerdation for amending legislation in
Ergland on this point.

9.41. In Scotland if a witness is proved to be now dead and his statement
has been recorded, it may be possible to introduce the evidence oontained in

the statement on the ground that it is now the 'best evidenca'. In that
jurisdiction what is admissible must truly be a statement as opposed to a
precogrnition, which i= an acoount of what the withess has sald to a
precognoscer who is preparing for conrt - see Irving v H M Advocate 1978 SLT
58 and Low v H M Advocate 1988 51T 57 and the earlier cases referred to in
these Jjudgements. As such statements will have been taken before amy
accused has been arrested there is not likely to be any problem in this
respect but for the avoidance of doubt we recommend that any legisiation
should contain a provision that recorded statements of persons now dead
should be admissible. It would be for the trial judge to comment on the
weight to be attached to such evidence vhere the accused has not had the
gpportnity to croes-examine the witness. In the ILauderdale Peerage Case in
1BBS Iord Watson said "... the statement of a deceased person, wvhether oral
aor written, is not admissible as evidence, when its oun terms, or the
ciramstances in which it wvas made, are such as to baget a reascnable
suspicion, either that the statement was not in acoordance with the truth,
or that it was a ocloured or one-sided version of the truth". These were
civil procesdings and in the later case of Irving v H M Advocate 1978 J C 28
Lord Camercn distinguished the issue in the Iauderdale case from that in the
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criminal proceadings in Irving. He pointed out that the function of the
police in pursuing their inquiries was not a search for support of a
partisan view of an is=sue to be litigated betwesn adversaries in a private
litigation, bt is the vindication of public justios. Questione might he
raiead reqarding the impartiality of the Soviet inmvestigaters.

Other docmentary evidence

9.42. In addition to a statement by a daad person, a statement by a
witness who is unable to travel to the United Kingdom could in England be
admissible in documentary form under section 23 of the 1988 Act, or, if it
related to the certain types of records, under section 24. Subject to the
new provision concerning letters of request described in paragraph 9.35,
such evidence is only admissible with the leave of the court applying the
criteria described in paragraph 9.40. It could, however, enable the
production of certain official lists ard records. Important wartime records
are stored in archives abroad. Often the present day archivist can give
little help rather than to state that the doament is in his archive. Thare
is little point in having such a person testify orally and we recommend that
such docuaments should be admitted in evidence, if authenticated by the
archivist. W®We recomend that, if necessary, amending legislation should be
introduced both in England and in Scotland, to permit this.

Vearue

9.43. The difficulty of securing the attendance of witnesses from abroad
in relation to these cases would be magnified if it was necessary for them
to atterd twice, that is, for the committal proceedings and then for the
trial. This would be particularly burdensome for frail elderly witnesses
from abroad, who would in any event ba unfamiliar with the procedures of the
courts, There therefore seems to us to be a strong case for applying to war
crimes cases in England the procedure of transfer to the Crown Court,
without any comittal proceedings, which was intreduced for serious froud
cases by sections 4-6 of the Criminal Justice Act, 1587. This would require
legislation, which we recomend. Under Scots law this problem does not
arise.




Difficulties of prosecution

9.44. We would not wish the difficulties of prosecution in this coamtry to
ba wderestimated. It is undoubtedly true that when txying a case of
muoder, a British jury will be most impressed by material witmesses whom
they have seen in the flesh and whom they have seen cross-esamined. Because
of their age and {ll-health, it is likely that many witnesses will be umable
to travel to the United Kingdom. Some have indicated that they do not wish
to do so, amd they are not compellable. As noted in the praceding
paragraphs, other methods are available, or might be made available, to
bring their testimony before the court. In each sch cass, the trial judge
wRlld have to rule on the admissibility of the evidence and to adfvise the
Jury how much weight to pot on it if admitted. The members of the jury
themselves would presumably also make their own evaluation. How impressed a
jury would be with evidence received via a satellite link, which would also
be extremely expensive, when cross-examination is throogh an interpreter, is
difficult to predict. Similarly it is not easy to foresse a court's
reaction to evidence received using letters of recuest, with or without the
use of video taping, evidence taken on cormission, or heavy reliance on the
evidence of witnesses now dsad. We nonetheless recommend that such methods
are made available to the courts, where they are not already available,

EXTHADTTTCR]

9.45. The cases which we have oconsidered all concern crimes which were
allegedly committed on what is now the territory of the Soviet Undon, by
persans who originally came from territory that is now part of the
Soviet Undon. Should extraditicon take place it would therefore be to the
“Toviet DRlcR. T the ke Rt 1950 stricii i Thymats PR the hoviat
Urdon to the British Goverrment foundered because of the lack of an
extradition treaty between the two ocountries. When announcing our
appointment to the House of Oonmons the Home Secretary noted the lack of an
extradition treaty, but is also on record as saying that the Goverrment
would not in amy case consider sending pecple back to the Soviet Union. As
a result, our terms of reference require us to advise only on possible
changes in the law of the United Kingdom. The lack of an extraditien treaty
will no longer be a barrier to extradition when the provisions of the
Criminal Justice Act 1988 concerning special extradition arrangements are
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brought into force. As noted in the previous paragraph there will be
considerakble difficulties in staging trials in this country due to the age
of the witnesses and cther problems. In the light of those difficulties the
Govermmernt may wish to reconsider its position with regard to requests for
extradition for murder and manslaughter given the apparent progress towards
greater democracy and openness in the Soviet Union. It may be thought that
althoogh some progress has oocourred it is insufficient to allow the returm
of alleged war criminals for trial in the Soviet Union. For completansss.
however, we offer these few brief coments on extradition. Factors that the
Goverrment may wish to consider are briefly reviewad in the following
paragraphs.

British recognition of Soviet held territory

9.46. The allaegations before the Inquiry on the whole oconcern acts
ocomittad on territory new included in the Soviet Republics of Eestonia,
Lithuania, Latvia, Byelorussia and the Ukraine. The three Baltic republics,
and the territories of the western Ukraine and western Byelorussia were
ammexsd in 1940 by the Soviet Union in corsequerre of the Ribbentrop-Molotow
pact. We understand from the Foreign and Cormorwealth Office that in 1946
the United Kingdom officially recognised the boamdary defined in the
Agrecment of 16 August 1945 bebwesn Polamd and the USSR arnd thus the
incorporation of the former eastern Polish territory (western Byelorussia
and the westerm Ulkomine) into the Soviet Union. Mo formal act of
recognition was necessary as the terrvitory was oeded under a treaty
recognised by the British Goverrment as valid. As far as the Baltic states
are concerned the British Goverrmernt has never recognised de jure their
forcible incorporation into the Soviet Union. In thess ciroumstances the
British Goverrment might not wish to extradite somecne to the Soviet Union
were it apparent that he was to be brought to trial in one of the Baltic
republics. If that were so, it might be judged inapprepriate to extradite
in gimilar cases to other parts of the Soviet Union. In any cace, the Home
Secretary would no doubt wish to consider whether it would be just to
extradite somecne to a counmtry to stamd trial for crimes comitted in
territory which was not at that time part of that comtry.




Fule of law

£.47. The eperience of the Federal Republic of Germany and the Thnited
States of America is that in war crimes procesdings no document from the
Soviet Union has been proved to be forged and that there is nothing to show
that witnesses have been coached in their evidence (Paragraphs £.51 ad
B.61). FPurther, in recent years there have been a mmber of indications
that the Soviet Union is moving closer to the rule of law. President
Gorbachev has spcken of the "creation of a socialist law-governed staten,
It is our understanding that this goal has yet to be reached. Judges rely
for their appointments on the approval of the local party machine and, while
interference in cases 1s no longer overt, judges naturally remain mindful of
how they were appointed, and that they could be dismissed in similar manner.
The individual in the Soviet Union still has wvery limited sompe to seek
legal protection of his rights or to resort to the courts to restrain any
action by the State which he may consider tn be unlawful. Equally the
notional presurption of innocence is often not respected in practice. The
Second World War is still a very emotive issue in the Soviet Union and there
would be great pressure = public and political = for the courts to secure
corvictions. While some of the recent changes are in the right direction,
they certainly have not established the sort of standards which ewist in the

Mass killings in the Soviet Union

S.48. The mass killings perpetrated by the Germans in Eastern Eurcpe are
not the only ones to have occcourred on Soviet scil. Inm the 19308 Stalin
appears toc have bean responsible for the &alibante starvation of the
Ukraine, resulting in T:.i.&lima of deaths. Racantly the existence of mase
graves near a mmber of cities, :er::lu:'-lq.rE Mingk and Kiev, has baan publicly
acinowledged by the Soviet authorities. Some people in the Soviet Union
Attribute thess to the mass executions carrisd out by the NEVD in the late

1930s. We understand that the Soviet Goverrment has yet to form an cpinion
—

with regard to these deaths. It might be argued that a country that has
apparently sponsored mass killings and has yet to bring the perpetrators to
trial is mot best placed to try alleged war criminals for similar offerncea.




Public opinion

9.49. Whilst public opinion might support the trial of alleged war
criminals fourxd in this comtry, it seems leas certain that it would support
thair extradition to the Soviet Union. Justice mist be seen to be done, ard
there is a danger that an alleged war criminal who is extradited to the
Soviet Undon, even if he 15 a mass murderer, may be perceived as an innocent
martyr.

SOMMARY

9.50. In our opinion, there is sufficient evidence to support criminal
pmfnrmmmmmlivhqmﬂrﬂmm
(Paragraph 9.10), and further investigations may disclose the necessary
evidence against other such persons (Paragraph %.11). The cases we have
investigated disclose horrific instances of mess-muders, and we do not
cansider that the lapse of time since the offences were comitted, or the

age of the offendsrs, provide sufficient reason for taking no action in such
cases. We therefore recormend that same action snould be taken in each case

in which the evidence is adeguate.

i

8.51. In paragraph 9.18 we described possible courses of action. We do
not reccmmend deprivation of citizenship and deportation. The remaining
passibilities are prosecution amd extradition.

9.52. If a decision to prosecute is taken, the trial should in ocur opinion
be conducted in the existing criminal courts. We do not recommend reliance
on the Royal Warrant (Paragraph 9.20). ﬂﬁ;sﬂEhly of evidence will not be
easy, We have already menticned some of the difficulties (Paragraph 9.44).
In particular, although the Soviet authorities have assured us that they
will not hinder the availability of witnesses coming from the Soviet Union,
there will undoubtedly be problems over the arrangements for such witnesses
as are prepared to give oral evidence. Further, the witnesses we have
interviewed are for the most part elderly, and some are frail. The
transmission of evidence by live television 1ink (Paragraph 5.34) may in
practice present oconsiderable technical problems, particularly if the
witnesses are not fit enough to travel from their sometimes remote villages

to one of the major centres in USSR. It is not easy to assess the
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admissibility or value of evidence taken by letter of request (or a
comnission), in the absence of the accused, or of statements made by perscns
now dead (Paragraph 9.35-9.41).

9.53. There are therefore attractions in prooseding by way of extradition.
This would accord with the principle that wherever poesible a persen sheuld
be punished by the courts of the country in which the offence was cormitted.
Mot of the withesses in the cases we have inmvestigated are resident in the
Soviet Union, and therefore many of the difficulties described in the
preceding paragraph would be minimised, provided that the less stringent
evidential requirements for extradition procesdings in this country can be
saticfied (Paragraph 9.16). As describad in parsgrephs 6.6-6.10, there do
not now appear to be any insuperable cbstacles to following this course, and
it deserves consideration.

9.54. However, we consider that, despite all the difficulties, prosecution
in this comtry would be prefersble to extradition. Despite recent welcome
advances towards a "rule of law", we are advised that the Soviet Union is
still a 16ng way short of having a systen of justice carparable to that in

this oountry (Paragrach 9.47). We could not be confident that a person
extradited to the Soviet Union would necessarily receive the fair trial to
vhich we consider he is entitled, and we consider that this view would be
shared by the great majority of the British public, o2y
—— o _————.________‘_‘_

9.55. Accordingly, we recamend prosecution in this comtry of those
persons against whom there is adequate evidence. The decision to prosecute,
ancd the conduct of the proceedings, will be the responsibility of the
appropriate prosecuting authorities in England and Scotland. Undoubtedly,
there remains the reed for a considerable amount of work in the collection
of evidence, mach of it in the Soviet Union, and in the preparation of cases
for trial. We do not ervisage the setting up of a special unit, on the
American and Australisn pattern (Paragraphs £.5 and 8.7), ut we do
recognise that this will place a considerable burden on the existimg
authorities. Adequate resources should be made available in Erglard and in
Scotland to the respactive imvestigating and prosecuting authorities and to
the courts, to allow war crimes to be fully imestigated, and, where
appropriate, prosecutions to take place. The accused in such cases should
be entitled to lagal aid to ensure that they are adequately defended.
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Ehould the decision to legislate be taken we recommend that cases be passed
to the appropriate authorities for imvestigation and preparation at the
earliest possible opportimity. This will enable cases to be brought +o
oourt with a minimm of delay after enactment of the legislation. There is
also a large mmber of cases which need considerable further imvestigation
before they are ready to be brought to court. Should it be decided to
lagislate it is important in the interests of jusktice that such
imvestigations commence as soon as possible after the decision to legislate
has been taken. We make no recomendation as to who should perform this
function, but we hope that the Home Office, which will, in the first
instance, receive our case files, will make appropriate arrangements.

9.56. Given the ages of the suspects and witnesses we consider that any
proposed legislation should be introdisced and brought into foroe as quickly
as possible,




BUMARY OF FECOMMENDATIONS

10.1. Some action should be taken in respect of alleged war criminals who
is sufficient to justify sach action (Paragraph 9.18).

10.2. ILegislation to allow prosecution in this comtry is preferable to
extradition. Other comses, suxch as deprivation of citizenship and
departation, and prosecution under the terms of the Royal Warrant of 1945,
would not be satisfactory (Paragraphs 9.20 and 9.54).

10.3. ILegislation should be introhwed to give British coarts jurisdiction
over acts of murder and mrslaohter comitted as war crimes (violations of
the laws and astoss of war) in Germany or German oooupied territory during
the period of the Second World War by persons who are now British citizens
ar resident in the United Kingdom (Paragraphs 9.22-9.30). Such legislation
should be brought into force as quickly as possible (Faragraph 9.56).

10.4. Certain procedural changes will also be desirable. There are
considerable differences between English and Scots law in this respact.

In Egland and Wales we recoomend that the prooedure of transfer to the
Crown Court withoast any committal proceedings, which was inmtrobhesd for
sarions fraxd cases by sections 4-6 of the Criminal Justice Act 1987, also
be applicable to war crimes trials (Paragraph 9.43).

In Sootland we raomend that provizion b= made to allow a withess amtside
the United Kingdom to give evidence through a live television link, with the
leave of the court, as section 32(1)(a) of the Criminal Justice Act 1928
provides for English coorts (Faragraph 9.34) and that recorded statements of
persons now dead should be admissible as evidence (Faragraph 9.41).

In both jurisdictions we recommend that sach provision as seems necessary be
made to meke admissible (i) video recordings of evidence taken alwoad by
letters of request (Paragraph 9.37), (ii) doomments held in archives, if
arthernticated by the archivist, without his hawving to testify oarally
(Paragraph 9.42).
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We also recommerd such provision as seems neceseary be made to allow the
gimilar provision in Emgland amd Wales (Paragraph 9.38).

10.5. Oonsideration should be given by the prosecuting autharities to
prosecuting in three cases in which there appears to us to be a pealistic
prospect of cawviction on the evidence already available (Paragraph 9.14).
This action should be taken at the earliest opportinity as some preparations
for prosecution could precede the enmactment of any lagislation (Paragraph
9,.55).

10.6. Further imeestigations should be undertalen in three cases in which
we hove carried out detailed imestigations, but are not yet satisfied with
the available evidence (Paragreph 9.10). Imvestigation should also be
carried oot inmto 75 cases of allegetions which were not been imestigated in
detail (Paragraph= 9.11 and 9.14). Imvestigations should contime to
attempt to trace the 46 suspects remaining uwitraced in this country
(Paragraph 9.12). All thesa imestigations should commence as scon as
poesible (Paragraphs 9.55).

10.7. Mo fuwther action shaild be taken in 54 cases where the su=pect is
dead, has left the United Kingdmm, or has not been traced and there is no
taken in 72 cases where the allegation falls outside our terms of reference,
where there is irsufficient material to allow further investigetion, or
where we have fourd the allegations to be ursubstamtiated, grounded solely
on malice, or contradicted by facts we have ascertained (Paragraph 9.13).

1.8, Appropriate arrangements should be made with the authorities of
coumtries where potential witnesses are available, particularly the Soviet
Union, so that they can be interviewed and, where appropriate, permitted to
travel to give evidence in British courts (Paragraph 2.33). Arrangenents
shauld also be made for evidence to be taken in pursuance of a letter of
request andd videotaped; or by the use of a live television link (Paregraphs
9.34-5.37) .




10.9. Adequate resomrces shogld be made available in Frgland and Scotland
courts to allow war crimes to be fully investigated and, where appropriate,
procacurtions to take place. The accused in sach cases should be entitled to
legal aid in arder to enamre that they are adequately defended (Paragraph
9.55).
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Iam antmg to draw to your attention the terms of reference (attached) of
the War Crimes Inquiry which the Home Secretary has recently asked

Sir Thomas Hetherington and Mr William Chalmers to undertake. You will see
that the Inquiry is required to imestigate allegations that crimes of
mirder, manslaughter and genocide were committed in Germarny of on German
cooupied territory during the Second World War by pecple who are now British
citizens or resident in the United Kingdom. The Inguiry has recently
appealed for witnesses to such alleged crimes to come forwvard and will
shortly be advertising to the same effect.

Fhilst the Inquiry has a clear understanding of what is and what is not
within its remit, I fear that the same may ot apply to members of the
public who may urite variously to the Prime Minister, and to the Home,
Foreign and Defence Secretaries about war crimes in q-eneral about
particular alleged war crimes and about Fresident Waldheim. It would bea
unfortunate were the Ingquiry to report and then face claims that it has not
corsiderad all the allegations and evidence submitted by members of the
public or interested crganisations.

It would be helpful therefore if you would circulate the Inquiry's terms of
raference to the appropriate members of your Department in order to ensure
that letters containing allegations of war crimes that fall within the
Inquiry's remit are forwarded to us. (cgfo the Home Office, 50 Queen Anne's
Gate). I am copying this letter to Robert Culshaw (FOO) and to Brian Hawtin
(MOD) .
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INQUIRY INTO WAR CRIMES:

TERMS OF REFERENCE

mo obtain and exanine relevant material, including material
weld by Government Departments and documents wnich have been
st may be submitted by the Simen Wiesenthal Center and others,
relaring to allegations that persons who are now British
citizens or resident in the United Kingdom committed war
srimes* during the Second World War;

Ta interview persons wWho appear to pPoOESess relevant
information relating to such allegations;

the likely probative value in

the relevant docamentarcy
rhe United ®ingdom should be amended in order Eo
zzible to prosecute for war crimes peLsons who are

sizens or resident in the United Xingdom;

a advise Her Majesty's GovVernment ageardingly.

spor the purposes of this inguiry, the term "war crimes" extends

only to crimes of murder, manslaughter or genocide committed 1n

germany and in territories pccupied by German forces during the
Second World Wat,




TO BE CHECKED

STATEMENT BY HOME SECRETARY |AGAINST DELIVERY
ON WAR CRIMES

With permission. Mr Speoker., [ should like to moke @
stotement obout wor crimes committed during the Second World
War.

The House will be owore of recent allegaotions thaot

suspected wor criminals haove found haven in this country.

Lists of nomes hove been sent to us by the Simon Wlesenthal
Center ond others. Inguiries conducted by my Department
suggested thot some of the pecple nomed cre still 1iving in

this country ond we wundertook to consider whot oction, if
ony., should be token.

The legol position is os follows., We would normally
deal with olleged crimes in foreiosn countries by woy of
extrodition. However. oll the coses in question relote to
crimes committed in territories now controlled by the Soviet
Union. with whom we haove no extrodition treaty. Nor do the
courts in the United Kingdom at present have Jurisdiction to
try offences of murder ond monsloughter committed obroad when
the occused was not o British citizen at the time of the
offence. If we were to orosecute in these coses we should

need to legislote to extend the Jurisdiction of our courts.

{The possoge of time




The possoge of time does not lessen the horror with
which we now reod obout wartime oatrecities. but it does
inevitobly complicote the {nvestigation of any ollegotions
which might be mode.

I decided thot it wos impossible to toke this issue
forword without o better ideo of what evidence existed. 1
therefore osked the Simon Wiesenthal Center to provide
evidence to substontiote the ollegotions. In July of lost
year the CLenter provided us with o large aquontity of
documentary materiol. This moterial contoined serious
allegotions ogoinst o number of people. The materiol was
carefully considered within Government. Our conclusion wos
that os it stood the moteriol would not be sufficient to
support a criminal oprosecution. even if there were
Jurisdiction.

In the circumstances it is clear thot further work hos

to be done. I have therefore decided to appoint on

Independent inguiry to exomine moteriol reloting to the
aollegotions. to conduct interviews - possibly including
Interviews in the Soviet Unien - ond to consider the likely
value of the evidence which could become govoiloble to United
Kingdom court proceedings. In the light of its assessment.
the {nauiry teom will odvise whether the low should be
omended in order to toke Jurisdiction over crimes ollegedly
committed oversenos by persons now resident in this country.

/In the event of




In the event of such o chonge {t would be for the prosecuting

outhorities to decide. ofter such investigotions as theay may

think necessary. whether ony oction should be taoken in
individuol coses. 1 have ploced the inquiry’'s full terms of
reference In the librory. 1 om very groteful thot Sir Thomas
Hetherington., the former Director of Public Prosecutions. and
Hr Williom Cholmers. the former Crown Agent in Scotland. have
ogreed to undertoke the inguiry.

Mr Speoker. oll of us who hove considered these motters
recognise thot they are intensely difficult. The allegotions
are very serious ond must be pursued. However. I do not
believe that the motericl now before us would Justify me in
proposing to Porlioment o change in the low. The inauiry
which [ hove announced will enoble us to form o clearer view
of the weight to be given to the ollegotions. and will enable
us to determine whether it would be right to propose o chaonae
In the low to extend the Jurisdiction of the courts.




QUEEN ANNE'S GATE LONDON SWIH 9AT

g February 1988

Thank wyou for your letter of 20 Jam about the proposed inguiry
{into war crimes. We touched on this in diséfission at Cabinet on 21 January
when you reserved your position on whether the cost of the ingeiry should be
a call em the Reserve.

Aa you know, our decision to institute an inguiry was made after
taking into account varlous considerations, including Parliamentary handling
ef the Criminal Justiee Bill. I naturally accept thar tae likely cost of
£0.5 million for the inguiry is not large as a proportion of total Home
Office expenditure, but that total is already more than fully committed. My
officlals have therefore propesed that the necessary provision should be
included In the Parliamentary Estimates vhich are being discussed with your
officials and I hope that it will be possible for them te reach a mutually
gatisfactory conclusion. I appreciate the difficulty about making any
announcement with regard to additional provision at the present time but I
hope that we can at least agree to keep the matter under review in the light
of developments in the coming financlal year.

The Bt Hom Johm Majoer, MF.

P
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WAR CRIMES

The Home Secretafy was grateful for the comments which his
colleagues made op"his draft statement circulated under cover of
his letter of 26 January. All of these have been incorporated
in the revised statement which I attach, and which the Home
Secretary will make in the House on Monday 8 February.

I am copying this to Private Secretaries to the Prime
Minister, other members of H Committee, the Foremign Secretary,
the Secretary of State for Defence; the Attorney General, the
Lord Advocate, the Lord Privy Seal and Sir Robin Butler.
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Ms Alison Smith




STATEMENT BY HOME SECRETARY
ON WAR CRIMES

With permission. Mr Specker. [ should like to moke a
statement obout wor crimes committed during the Second World
War.

Ly The House will be aware of recent aollesations thot
suspected war criminals have found haven in this country.
Lists of names have been sent to us by the Simon Wiesenthal
Center and others. Inquiries conducted by my Department
suggested that some of the people nomed are still living in

this country and we undertook to consider what oction. |f

any. should be taoken.

3, The legol position is as follows. We would normally

deal with aolleged crimes in foreign countries by waoy of
extradition. However., all the cases in aquestion relate to
crimes committed in territories now controlled by the Soviet
Union, with whom we have no extrodition treaty. Nor do the
courts in the United Kingdom at present have Jurisdiction to
try offences of murder ond monsloughter committed obrood when
the oaccused was not o British citizen ot the time of the
offence. If we were to prosecute in these coses we should

need to legislote to extend the Jurisdiction of our courts.

JThe passage of time




b, The possage of time does not lessen the horror with
which we now reod oaobout wartime atrocities, but 1t does
inevitably complicote the {investigotion of ony aollegotions
which might be made.

- I decided thot [t wos impossible to toke this issue
forward without o better idea of what evidence existed. 1
therefore osked the Simon Wiesenthal Center to provide
evidence to substontiote the allegsotions. In July of lost
year the Center oprovided us with a lorge quontity of
documentary materiaol, This materiocl contalned serious
ollegations ogoinst o number of people. The material waos
carefully considered within Government. OQur conclusion waos
that as it stood the moterial would not be sufficient to
support o criminal oprosecution. even if there were
Jurisdiction,

b. In the circumstaonces it Is clear thot further work hos
to be done. 1 have therefore decided to oppoint an
independent inquiry to exomine moteriol reloting to the
ollegotions. to conduct interviews - possibly including
interviews in the Soviet Union - and to consider the likely
value of the evidence which could become ovoiloble to United

Kingdom court proceedings. In the light of its assessment.

the inguiry teom will odvise whether the law should be
omended in order to toke Jurisdiction over crimes allegedly
committed overseas by persons now resident in this country.

/ln the event of




In the event of such a change it would be for the prosecuting
outhorities to decide. ofter such Investigotions as they moy
think necessory, whether ony oction should be token in
individual coses. I have placed the inaquiry’'s full terms of
reference in the library. I om very grateful that Sir Thomas
Hetherington, the former Director of Public Prosecutions. and
Mr Williom Cholmers., the former Crown Agent in Scotland. have

ogreed to undertoke the inguiry.

7. Mr Speoker. all of us who have considered these motters
recognise thot they are intensely difficult. The ollegations
are very serlous ond must be pursued. However, 1 do not
believe thot the materiol now before us would Justify me in
proposing to Paorlioment a change in the law. The inauiry
which 1 haove onnounced will enoble us to form o clearer view
of the weight to be given to the ollesotions, ond will enable

us to determine whether it would be right to propose a change

in the law to extend the Jurisdiction of the courts.
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[ am grateful for the opportunity to comment on “draft statement
attached to your letter to John Wakeham dated January regarding our
responge to the war crimes issue.

[ note your intention to deal with this by way of an oral statement next
week before the Criminal Justice Bill beging itz Committes Stage and I
would be entirely content that you should handle the matter in that way.

Howewer, | feel that the statement as presently drafted could be read as
indieating that we were already reasonably satisfied that the allegations
made by the Simon Wiesenthal Center and others were true and accurate,
and that the only problem is how effectively to mount a successful
prosecution. Secondly, it could be inferred from the last 2 paragraphs
that the findings of the ingquiry may constrain the Law Officers to
progecute. Neither inference iz, of course, wvalid but I feel that such
possible misconstruction could be avoided by fairly minor amendments in
the drafting. [ attach a note of my suggested amendments.

Copies of this letter go to the recipients of wours.
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WAR CRIMES

Suggested Amendments to Home Secreiary's Draft Statement

Paragraph 2, first line:

last Hne:

last 2 lines:

dth last linel:

before the words, "war criminals", insert,
"suspectad”.

L

delete the words, "against them",

deleta the words, "possibilities of bringing
those responsible to justice”, and substitute,
"investigation of any allegations which may be
made” .

delete the word, "possibly", and substitute,

"inevitably".

Paragraph Bth and 9th lines: delete the words, "make it possible for

Paragraph 7, last line:

wur crimes prosecutions to take place", and
substitute “take jurisdiction over crimes
allegedly committed overseas by persons now
resident",

delete the words, "enable prosecutions to be
mounted" , and subsatitute "axtend the

jurisdiction of the courts".
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War Crimes u}

Thank you for sending me a copy of your letter of 26 January
te John Wakeham enclosing a draft of your proposed statement on
War crimes.

I agree that you should make such a statement. I have two
comments on the draft., The word "triable" in line 12 of
paragraph 5 on page 2 should be replaced with the words "the
basis of prosecution". Secondly, the second sentence of
paragraph 7 may give the wrong impression. I would replace it
{and the beginning of the third sentence) by:-

"But the allegations are very serious and must ba pursued,
However, I do not believe that the material ...",

1 am sending copies of this letter to the Prime Minister,
other members of H Committee, Geoffrey Howe, George Younger,
Patrick Mayhew, John Belstead, Kenny Cameron and Sir Robin

Butler,
grines

The Right Honourable
Douglas Hurd CBE MP
Ssecretary of State
for the Home Department
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¥You wrote to tha Lord President on 2ﬁffﬁnuary seaking the views of

colleagues on the draft of a statement you propose to maks next

weak on tha setting vp of an independent enguiry into allegations

that there are war criminals living in the United Kingdom.

Your statement makes it guite clear that the engquiry will be on a
United Kingdom basis, thus allowing all jurisdictional problems in
Northern Ireland also to be fully addressed, and I am content for
you to proceed as you suggest.

I am copying this letter to the recipients of yours.
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WAR CRIMES

You copied to me your letter of 26th” January to John Wakeham

and the draft statement enclosed.

I am content with your propecsal to make a statement on the
lines you suggest. However, an amendment to the third
sentence of the third paragraph of the draft would be

-
% T

desirable, As it stands, it might imply to those unfamiliar
with the law that British Courts can try all offences
cammitted abroad by those who are British subjects at the
time, This is not so. The reference should be to crimes of

the category with which we are here concerned.
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Lord Advocate's Chamhers
Fielden House
10 Great College Street
London SWIP 35L

0515

Talephone Direct Line OI-212 ...
The Rt Hon Douglas RHurd MP Switchhorrd O1=212 7876
Home Secretary
Queen Anne's Gate
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You asked, ln your letter of EE\j{;uary ta John Wakeham, for comments on the
draft oral statement which you proposed to make in relation to war crimes. |
am geperally content with what i3 said in the draft buot have a number of
changes To propose,

In paragraph 5, voo refer to allegationa against “three people, although the
bulk of the material was concernad with only one man®. This is no doubt
factually correct. 1 am concerned however that, in any subseguent Jlegal
procesdings against Gecas, those acting for him mipght arpue that this indicated
a bias agalnst him even before any enquiry commenced. 1 suggest it would be
preferable to state things in a wholly neutral way; and 1 therafore propose

that for all the guotéed words there be substituted the phrase "a number of
persons” .

The latter part of thet paragraph seems to cover very much the same material as
is set out in paragraph €. Would we lose a great deal I wonder, were we to
delete the words from "the allegations could be triable" to the end of the
page? (The reference to interviews in the Soviet Union might be included, in
parenthesis, after "interviews" at page 3, line 4.}

The matter which concerns me most however 1s that it should be made clear in
the statement that even if a change in the lew is ultimately proceeded with it
will still be for the prosecuting authoeritiea to conalder whether any
particular case iz proceeded with; and that such consideration might indeed
involyve further investigation of that case by them. The chaonge I have in mind
iz to substitute for the closing words of paragreph 7 ("to enable prosecutions
to be mounted") the Following--

"In the event of such a change 1t wouald then be for the prozsecoting
authorities to decide, after such Iinvestigation as they may think
necessary, whether any action should be taken In individeal cases,”
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I am copying this letter to the Prime Minister. other members of H Committee,
Geoffrey Howe, George Younger, Patrick Mayhew, John Belstead and Sir Robin
Autler, o

Yrsen sran

CAMERON OF LOCHBROOM
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Last week's Cabinet endorsed my proposal to set up an independent
enquiry into the allegations that there are war criminals living in the
United Kingdom. Since then we have heard informally that both Sir Thomas
Hetherington and Mr Willlam Chalmerz would be willing to serve on such an
enguiry. Malcolm Rifkind and I are now writing formally to invite them to
participate.

My inclination f{s to announce this decision in an oral statement
next week and I understand that the Business Managers share my wview.
would clearly be helpful to have made this armovmecemsnt befare tha fr
Justice Bill begins ita Committee Stage. I enclose the drsft of such a
statement and would be grateful for any observations frop colleaguea by

Friday, 29 January.
I am copying this letter apd its enclosure to the Prime Minister,

other members of H Committee, Geoffrey Howe, George Younger, Patrick Mavhew,

John Belstead, Kenny Cameron and Sir Robin Butler.,

\

The Bt Hon John Wakeham, MP.
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STATEMENT BY HOME SECRETARY
ON WAR CRIMES

With permission. Mr Speaker. I should like to make o
statement obout war crimes committed during the Second World

War.

Z. The House will be oware of recent allegations thot War
criminals haove found haven in this country. Lists of names

hove been sent to us by the Simon Wiesenthal Center and

others. Enquiries conducted by my Dengrtment suagested thot

some of the people nomed are still living in this country and
we undertook to consider whot action, if any., should be taoken
ggainst them,

. The lesal position is os follows. We would normally
deal with olleged crimes in foreion countries by way of
extradition. However. all the coses in question relate to
crimes committed in territories now controlled by the Soviet
Union, with whom we haove no extrodition treaty. Nor do the
courts in the United Kinodom ot present hove Jurisdiction to
try offences committed abroad when the occused wos not o
British citizen ot the time of the offence. If we were to
prosecute 1in these caoses we should need to legislate to

extend the Jurisdiction of our courts.




b, The paossaoge of time does not lessen the horror with
which we now reod about wartime atrocities. but it inevitably
complicotes the possibilities of bringing those responsible

to Justice.

5, I decided thot it wos impossible to taoke this issue
forword without o better idea of what evidence existed, |
therefore asked the Simon Wiesenthal Center to provide
evidence to substontiate the aollegotions. In July of last
year the Center provided us with ¢ lorge aquontity of
documentary materiol. This material contained serious
allegotions ogoinst three people., olthough the bulk of the
moteriol wos concerned with only one mon. This material was
carefully considered within Government. Our conclusion was
that as it stood the moteriol would not be sufficient to
support a criminol prosecution. even if there were
Jurisdiction: the aollegotions could be trighle in the United
Kingdom only if further investigotions were able to provide

firm evidence thot would be admissible in our courts. Such

investigations would need to be extensive - possibly including

interviews with witnesses in the Soviet Union - ond it is by
no meons certoin that ot the end of the daoy o prosecution
could be Justified.




t0 appoint an

independent Enauiry tg examine moterig] relating to the

allegations, ¢ conduct interviews, and to consider the
likely value of the evidence which coulg become avoilaohle to
United Kingdom tourt proceedings. Ip the light of jts
ASsessment, the enguiry Will odvise whether the law shoyld be
amended 1in order tg moke 1t possible for wor crimes
brosecutions to tgke place In this country. I have ploced
the full terms of reference in the library., 1 ap Very
grateful thaot Sir Thomas Hetherington, the former Director of
Public Prosecutions, ond Mr Nilligm Chalmers, the

Crown Agent {n scotland. have g

i Hr Specker, gl] of us who haye considered these matters
FEcognise that they are intensely difficult, I do not
believe that WE Con Just let the whole matter drop: the
allegations gre too serious

In the low, The enquiry
which I hoye announced will enghle ys to form a clearer view
of the weight tq be given to the allegations, and Wwill enable
Us to determine whether it would be right to put propose g
change in the lgw to enaoble Prosecutions to pe mounted,







decided tg dppoint gn
Independent eEnquiry to materiol reloting tgq the
ollegotions, conduct interviews, consider the
likely value of the evidence which could become avoilahle to
United Kingdom Court proceedings. [Ip the light of jts
assessment. the enquiry Will advise whether the law should pe
amended in order to make it possible for war crimes
Prosecutions to taoke plgce In this country, I have placed
the full terms of reference in the library, I gm VEry
grateful that Sir Thomas Hetherinaton, the former Director of
Public Prosecutions, angd Mr William Chalmers, tha former
Crown Agent in scotland, have agreed to undertoke the enquiry,

maotters
recognise are intensely difficult, | do not
believe that e con Just let the whole matter drop:  the
allegations are too serious for that. Byt neither do |

believe that the materigl now before ys would Justify me in

Broposing to Parlioment @ change in the Jgw. The enquiry
which I hgye Gnnounced will enghle
Will enable
right to put propose g
change in the lay to enohle Prosecutions tp be mounted.
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PHIME MINISTER

Cabinet: War Crimes
c{88}l

DECLIS 1ONS

You will wish the Cabinet to take a clear decision whether
to authorise the Home Secretary to make an early announcement
that a non=-gtatutory inguiry will be established to consider the

evidence against various alleged war criminals resident in the
UE and to advise whether legislation to extend the jurisdiction
of UE courts would make their prosecution practicable.

g You may particularly wish to confirm that the Cabinet
accepts that it will be necessary to give a virtuwal undertaking

to legislate in a future session if the inguiry makes a

well-based recommendation to that affect,

3. You may also wish to invite the Home Secretary to clear the
text of his proposed announcement with you and other collesagues

most concerned.

BaCEGROUOMD

4. puring the last year the Simon Weisenthal Center has sent
the Government lists of alleged war criminals believed to be
living in this country, and these names have been added to by
Scottish Television. The Home Office now believe that at least
EE_EEFEEEEE on the two lists may be living in the United

————g P
Kingdom. The alleged offences, including mase executions and

——r—

other atrocities, were committed in Lithuania and other areas
e —————— e

under German controal in the Second Hﬂrld_ﬂiz. Much of the

—

material is directed at the case of #mtanas Gecas, who is now

living in Edinburgh.

1
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5. The United Kingdom does not have extradition arrangements

with the USS# or any other of the colntries in which these

Talleged atrocities took place and the Home Secretary does not
consider that the extradition route would be feasible. BHe
believes that the only practicable way to enable these
individuals to be brought to justice, if the case against them
is made out, would be retrospectively to extend the jurisdiction
of Onited Kingdom courts to cover offences committed abroad by
individuals before they took British citizenship or bescame
resident hare. (At present, United Kingdom courts have
jurisdiction against offences of homicide committed by British
citizens anywhere in the world, but they do not have any such
extra-territorial jurisdiction against United Kingdom residents
who are not British citizens.) Some of the 16 named individuals,
including Gecas, have become British citizens since the Second
World War.

6. During the course of last year the Home Secretary cbtained,
'-'_'_‘—I—.

with your agreement, the views of the prosecuting authnritiqg on
the material that had been submitted, in particular against
Gacas. The Crown Office in Edinburgh concluded that, even if
;;;haisreqarded the guestion of jurfﬁdictlnn,—the material was

not sufficient to justify a prosecution, and the Lord advocate

was clear that, in the absence of jurisdiction, he could take

the matter no further. The Home Secretary, who was coming under

some pressure from the Parliamentary All Party War Crimes Group,
under the Chairmanship of Mr Merlyn Rees, therefore brought the
guestion to H Committee, proposing that retrospective
jurisdiction should be taken in the Criminal Justice Bill, and

that special investigative units should be set up by the

prosecuting authorities both iIn Scotland and England.

—

7 i The meeting of A Committee on 1 December (H(B7)18th) was

deeply divided. althouogh it is clear that retrospection of the

kind proposed would raise no European Convention on Human Rights
4

problems, most of the Committee saw the proposal as a fairly

2
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major change in our law. The Scettish Secretary,| the Lord
o S—
Advucateiand the Splicitdr Genera) were all uneasy that it
e |
should b

a praperly substantiated caae. The Chief Secretary and the

made aon the basis of something that was far less than

Transport Secretary were wnrried about the politics of how to
contain the pressure if jurisdiction were extended and no
prosecutions were then instituted., The then Lord Privy Seal
thought that the Law Officers' inability to take the matter
further without first extending jurisdiction presented the
Government with an impossible ‘chicken and egg' situation; and
the Poreign and Commonwealth Secretary made it clear that his
support for the Home Secretary was but hesitant. Lord Whitelaw
therefores asked the Home Secretary to work up the details of an
extended jurisdiction, in order to gain time for reflection.

—

8. Lord Whitelaw and the other business managers ware very
concernaed that highly controversial amendments to the Criminal
Justice Bill «on this topiec - or the right of silence - would

consume an inprdinate amount of time in thae House of Lords and

would prejudice the rest of the programme, which was about to
come under increased pressure from the introduction of a Steel
Privatisation Bill, The present proposal to proceed, in the
first place, through a non-statuatory inguiry to probe the

evidence, was originally floated at a meeting between Lord
Whitelaw, the present Lord President and the Home Secretary on

9 Decembar, and it was subseguently worked up at meetings
involving the Lord chaﬂcellmr, the Scottish Secretary and the
Law Offlicers. "All these Hlnisters believe that this approach is
right, not just on business management grounds, but also on
merits. The Home Secretary has circulated his memorandum in
draft to H Committee and their agreement can be assumed (though
they would probably still be unable to agree the earlier
proposal for immediate legislation, even if Parliamentary time

Allowedl.

3
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MalN ISSUES

ks General
9. The basic guestion is whether the proposed procedure is
gsufficiently robust to contain the political pressure. You have
indicated, through Mr Powell's letter of 14 January, that you
are generally content, subject to the views of colleagues.

ii. lnternational perceptions
10. The problem with the material that has been provided by the
Weisenthal Center is that much of it is hearsay, and hence

legally inadmissible, and that there is no asﬁurance that

——

_‘_"_-_‘
cradible witnesses would come forward to give evidence in

—

e =il
person. The main task for the inguiry would be to eatablish
whether any such witnesses are, im fact, available and it would
need to form a view on that against the background of media

speculation that the mRussians may have fabricated evidence for

their own purposes. asS paragraph 4 of the paper points out, the

T e

gussians could well react adversely if the inguiry discounted

evidence they had made available. Buat that risk has to be 3eat
against the offence that would be caused to international Jewry
if this country took no action. The Foreign and Commonwealth
Secretary's minute of 19 January records that he is content with
the present proposal.

iii, A commitment to future legislation

11, The Home Secretary believes that the proposed inguiry would
only be g¢11r1cally sustainable if he makes it clear from the
gutset that the Government i E'te ready to introduce

g X s
legislation if the inguiry so recommends, Although it is highly

unusual to put the introduction of legislation into commission
in this way, the Lord President fully accepts the thrust of the
Home Secretary's argument. The Lord President has poinked out
to the Home Secretary, however, that the form of words he uses
in making the announcement will have to leave the ultimate
decislon in the Governmént's hands, {1t would not be right in
prEETﬁTE'ETﬁET§ tb_EEIEEEEE one of the key [unctions of

4
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Government to two outsiders, and various things might happen to

make it inappropriate to act on the inguiry's recommendations to
legislate, For sxample, the likeliest subject of a prosecution

might die before legislation counld be introduced. )

iv. The spectacle of a trial

12. Aalthough the pressure has been on the Government to take
action, there is the other point of view that, no matter what
offences may have been committed, it would be unjust and
oppreseive to bring a 75 year old man to a show-trial 1n respect

of events that are 45 years 1n the past and on the basis of

evidence that was blurred at best. You may remember that Lord
Bailsham made remarks to this effect when the matter came up in
Cabinet last year. While no Minizster seems likely to take such
a line on the present occasion, you may think it worth checking
with the Attorney-General that he does consider the matter to be
still justiciable, and that he would authorise a prosecution if
the avidence were sufficiently persuasive,

v. The nature of the jarisdiction

13, Therae is an unreszolved difference pf view bhetweasn Ethe
Scottish and English Law Officers on the precise way in which
the offences attracting retrospective jurisdiction might be
framed, But this is a highly technical matter that need not be
settled until the inguiry's report is avalilable. You will not
wish to let discussion get bogged down in it at this stage, and
if it is suggested that the proposed terms of reference pre-empt
the guestion you may wish to ask the Home Secretary and the
Scottish Secratary to sort out the point with the Law officers
and the Foreign and Commonwaalth Secretary.

vi, Membership of the inguliry

14. 1t is common ground between all the Ministers who have
worked up these proposals that the inguiry shounld ba handled by
two advisers who would inspire confidence, but be something less
than household names. The Home Secretary, the Scottish

5
CONFIDENTI AL
BRI ABN




CONFIDENTLIAL

Sacretary and the Lord Chancellor are attracted to the idea of
the recently retired Director of Public Prosecutions and his
Scottish counterpart, but the English Law Officers see
gbjections to this on grounds of principle. again, you may not
wish the Cabinet to get drawn into this kind of detail, though
you may wish to indicate that the general profile being proposed

geems about right.

vii. Finance

15. The coat of the inguiry will be about €£0.5 million. Taking

jurisdiction straightaway would have involved the prosecuting
authorities in at least as much expenditure. The Chief
Secratary may wish to object to sums of this small size being

goored against the reserve.

HAMNDL LN

l6. You will wish to invite the Home Secretary to introduce the
paper, and you may then wish Lo ask i1f the Sc@ttish Secratary
has anything to add,

17. You may then wish to ask the Lord President if he wishes to
comment, as Chairman of H and QL Committess. The Lord President
might comment in particular on the degree of advance commitment
that should be offered to legislation if the inguiry recommends
RS

18. The Attorney General will wish to comment on any specific
legal guestions that emerge; the Chief Secretary may have
comments on the finance point; and other members of the Cabinet
may have general pointa to make. In particular, y¥ou may wish to
bear in mind that at an earlier stage the Trade and Industry
Ssecretary registered his support for the Home Secretary's then
proposal to proceed to legislation immediately.

&2 s.
ROBIN BUOTLER

20 January 1988
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PRIME MINISTER

HAZI WAR CRIMINALS

The Home Secretary and the Scottish Secretary are bringing to

= -

Cabinet the issne of how w2 deal with allegations that ex-Nazi
war criminals are living in the UOnited Kingdom.

The Home Secretary originally proposed that an amendment
should be introduced to the Criminal Justice Bill giving
Upited Kingdom courts jurisdiction over war crimes committed
during the second World War by persons who subseguently became
British citizens or settled in the UK. This was not agreed in

H Committea: it was judged that it would cause difficulties
for the already tight parliamentary timetable.

—

The new proposal before Cabinat is that two indepandent

advisers should be appointed to examine the material submittad

——

to ne about the activities of former Mazlis and advise whether

= A

the public interest would be served by our taking

jurisdiction. They would assess the strength of the case and
e

the probative value of any evidence presented. It is

envisaged that the inguiry should be carried cut by a senior
e —

coungel with experience of major prosecutions and the former
e

Crown Agent for Scotland. It would take about a year.

This seems a sensible course and you have already endorsed it.

The Law Dfficers are contenk. There are inevitably some

SLbfe et

_potential drawbacks.

it will be criticised by some in Parliament as

m—

procrastinatiaons

backbenchers may still table amendments to the Criminal
Justice Bill to provide qurisdiction (although the
Government could make a strong case against this)s

there must be a possibility that the inguiry would
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recommend that we should assume jurisdiction but the

prosecuting authorities might subsequently decidea that

——

Ehe evidence did not warrant prosecution. Bubk that risk

iz inherent in an inguiry;

—

there could be =some damage to our relations with the

Soviet Union if the inguiry recommended against our
IS N Pul

taking Jurisdictiocn.

— —_—

I would not think any of these possibilities sufficiently

serious to prevent us going ahead on the basis recommended by
the Home Secretary. I also imagine that the business managers
will be very firm in the view that the alternative of amending

i

the Criminal Justice Bill i= not faasible.

CHARLES FOWELL

20 January 198§

Ve 3AORE
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ROYAL COURTS OF JUSTICE

LONDON, WC2A ZLL

01 936 6602

The Rt Hon Douglas Hurd CBE MP fﬂtgj()
Secretary of State for the Home Department Py
Home Office Iﬂﬂri

e L

Jueen Annes Gate

ndaon

EWlH 9AT

18 Janwary 1288

‘Biﬂﬂ -EL“--_-;"-"'M.

You have copied to Patrick Mavhew your letter of :ﬁfi
January addressed to the Lord Chancellor and the memorandoam
which it enclosed. He has asked me to reply.

We both agree with you and with Malcolm Rifkind that the
inguiry vou propose represents the beat way forward in
present circumstances.

In relation to cholce of advisers our principal concern is
that to choosze the former DPP might be seen as pre-empting
the decision by the present Director if and when any
ultimate decision to prosecute has to be taken. in other
respeacts Sir Thomas Hetherington would De an- excellent
choice. The decision will no doubt be influenced by the
existence or otherwise of other suitable candidates.

am copying this letter to the recipients of your own.

:3?7_‘ fain
AW







c Mr Wicks

WAR CRIMES

Robin Butler's business meeting last Thursday it was agreed

topie, which the Home Secretary wanted to bring to

ig week, should be given a specific item on the agenda.

=

2 .game day Mr Powe wrote to the Home Secretarv's private

office to record that the Prime Minister was content, subiect to

the views of colleagues, with the Home secretary's proposal to

proceed by way of setting up a non-statutory inguiry. 1 have
checked with the Home :'1:--l.'!'-='|'..1:":.-'r.-f. office that he doss wish ©o
confirm that he has his Cabinet colleagues alongside him on this,
and would therefore st like a short discussion in Cabinet this

weelk,

The paper that the £ secretary wishes to clrculate on this was

attached, 1n draft, to his letter to the Lord Chancellor of

12 January. It will need toobe slightly edited; and it should be

circulated tomorrow oW

)

AoJd LAMNGDON

1B January 1988
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10 DOWNING STREET

LONDON SWI1A JAA

From the Private Secretary 14 January 1988

Bes, Vids,

WAR CRIMES

I have consulted the Prime Minister about the Home
Secretary's letter of 12 January to the Lord Chancellor
dealing with the propesal to set up an independent inguiry to
examine the allegations that former Nazi war criminals are
living in the United Kingdom and advise whether the likely
probative value of the evidence would justify the introduction
of legislation. Subject to the views of ecolleagues, the Prime
Minister is content for us to follow this course on the basis
et out 1n the Home Secretary's letter.

I am copying this letter to Paul Stockton (Lord
Chancellor's Department), the Private Secretaries to members
of H Committee, Tony Galsworthy (Foreign and Commonwealth
Office), Brian Hawtin (Ministry of Defence), Michael Saunders
(Attorney General's Office), Alan Maxwell (Lord Advocate's
Department)}, Brian Shillite (Office of the First Parliamentary
Counsel) and S5ir Robin Butler.

(C. D. POWELL)

Nick Sanderson, Esg.,
Home Office.
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PRIME MINISTER

NAZI WAR CRIMES

You will want to be aware of recent developments.

H Committes would not agree to an amendment Eo the

;Etminal Justice Bill which would give our courts

Jurisdictiong

—

an alternative course is being considered of setting

up an independent inguiry to examine the material and

advise Whether the p:Ebatiue value of the evidence

would justify legislation;

toc avold charges of procrastination, we would make

clear that we would introduce early leglslation 1f the

inguiry so recommendedj

—

it is envisaged that the inguiry would take about a

—

Yyear To I'F:r.l-!'l'l't "

e —

Content subject to views of colleagues?

= =
CB [ o e

CHARLES POWELL

13 January 19388
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QUEEN ANNE'S GATE LONDON SWIH SAT

j? January 19E8

¥ .-‘a‘
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At 1ts meeting on 1 December, H Egﬁmittee discussed my proposals for
the future handling of allegations that ex-Nazi war criminals are living in
the United Kingdom, The Committee was unable to agree that we should
introduce an amendment to the Criminal Justice Bill which would give our
courts Juriadiction., I was invited to consult interested colleagumez ahout
the precise definition of the proposed jurisdiction and report the outcome
to the Committee in January. Following further discussions with colleagues
mast closely concerned; including the Government's business managers, 1t has
become clear that an ameéendment to the Criminal Juscice Bi{ll would cause
controversy as well as difficulties for the tight Parliasmentary timetahble.
We have therefore considered an altermative course vhich would invelve the
getting wp of an independent imguiry to examine the materisl and advize
whether the likely probative walue of the evidence would justify the
introduction of legislation.

At a meeting which John Wakeham held on 16 December, Maleolm Rifkind
and I wers invited, in consultation with yeu, the Law Officers and the
Forelgn and Commonwealth Secretary, to work up the details of the ingulry and
bring it back to collesgues for collective endorsement. I now enclose a
Joint memorandum wvhich has been cleared in draft with officfals in those
Departments most concerned. The paper concludes that, given the pressures
on the Parliamentary timetable, a non-statutory inqulry offers the best way
forward. Such a declslon is likely to be criticised as precrastination, and
I shall need to make it clear that if the inguiry so recommenda, we shall be
ready o introduce early legislation.

There are still some outstanding points to resolve regarding
practical aspects of the inguiry, including the choice of its memhers and
the financial implicatioms. But I need to be in a position to announce our
decision soon. I should therefore welcome any comments from colleagues by
close of play on 19 January, s8¢ that I can report the outcome to Cabinet
later that week.

I am copying this letter to the Prime Minister, all membera of H
Gommlttee, Geoffrey Howe, Gecrge Younger, Patrick Mayhew, Kenny Camerom, Sir
Robin Butler and First Parlismentery Counsel.
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Hemorandum by the Secretary of State for the Home Department

and the Secretary of State for Secotland

This paper sets out our proposals for the future handling of allegations that

ex-Nazl war criminals are living in the United Eingdoe.

Background

T When we discussed the subject at H{37)13th meeting, the Committee wasn
unable at that time to agree to the Home Secretary's proposal to introduce an
amendment te the Criminal Justice Bill which would give the United Kingdom
courts jurisdictlion over war crimes committed during the Second World War by
persona who subzequently became British ecitizens or eettled in the United
Fingdom. He was invited to consult interested ¢olleagues about the precise
definition of the proposed jurisdiction and to repart the outcome to the
Committee in January. In the course of our further meetings with the Lord
Chancellor, Law Officers and business managers, it has become clear that any
proposal to extend jurisdietion through the Criminal Justiee Bill would cause
difficulties for the tight Parliamentary timetable. In reviewing the options
we have, hovever, agreed that we should take further action regarding the

very serious allegations which have heen made,

Independent Imguiry

> It is proposed that we should appoint two independent advisers who
would examine the material that has been submitted to ws and adwvise whether

the publie interest would be served by our taking Jurisdiction. In

CORFIDENTIAL
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updertaking this inguiry, the advisers would assess the strength of the case
for any potentlal prosecution, including interviewing witnesses in the Soviet
Union and assedsing the probative walue of any evidence they might give and
of Soviet documents in court in this country. Soch an investigation wonld
assist us in judging the likelihood that a prosecution could get off the
gromnd if the law were changed. We do not propose that the inguiry zhould be
5e¢t up on a statutory basis; but the lack of powers to compel the giving of

evidence should not be a serious hindrance.

Likely REeaction to an Inguiry

4. Ihe sotbing up of an inguiry would prevent us from legislating in the
Criminal Justice Bill, and may well be criticised as procrastination. We may
alse have gseme difficulty in convineing Parliament to reject aendments to the
Bill which backbenchers seem likely to table, Weé should have to defend our

decision on the basis that we need & betkter assessment of the factz before

legislating on this controversial issue, and that legislation teo take

Jurisdiction vhen no prosecution iz likely to result would be a wagte of
Farliamentary time. The Soviet authoritles are thought 1ikely to co-operate
in an inguiry, by permitting ics members to interview possible witnesses and
by providing additional documentation. But they may not readily apprecisate
that the function of the Inguiry iz te advlse on changes to United Kingdom
law rather than to prepare a case for prosecution. There 18 a econsiderable
riek of an adverse BSoviet reactiomn if the inguiry recommends against
legislation or comments unfavourably upen the validity of materfal provided

by Soviet witnesses or documenta.

CONFIDENTIAL
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Terms of Reference

5 The purpose of the inquiry would be to advise ua, on an asssssment

of the strength of the evidence avallable for use in procesdings in this
country, whether the law should be changed so az to extend the jurisdiction
of our courts. We think it desirable to drav the terms of reference fairly
widaly, so that the precise extent of any jurisdiction that might eventually
be takem could be determined in the light of the inquiry's report. Suggested
terms of reference for the inguiry are acesched at Amnex A: they have been

agreed between interested Departments at official lewvel.

Publication of Beport

B. The Inguiry is 1likely to take about & wvear to report. The guestion
of publication could be awkward, since the meterial which the finguiry will
review will focuas very much on allegations against named individuals, and it
will be essential to avoid prejudicing any prosecution that might conceiwvahly
ensue. If the report recommended legislation which would enable individuals
Eo be prosecuted in due course, we envisage that it might Ye confined to
summarizing the extent of the inguiry; presenting the conclusion that the
likely probative walue of the evidence obtained justified that assumptien of
Jurisdiction and the consequent recommendation in favour of amending the law;
and recording that the evidence obtained had been deposited with the
prosecuting authorities. If, however, it recommended agalnat leglslaticn,

then it probably ought to indicate in broad terms the content of the evidence
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available and the reasons why it did npot appear sufficient to found
prosecuticns. JIn elther case there would be no obstacle to publicaticm of

the report as such,

o Irrespective of whether or not a detailed report is published, thore
ia =ome potential embarrassment in the possibility that foellowing the
azsumption of jurisdiction - If the inguiry should Bo recommend - the
prosecuting authority, who cannot be bound by the inguiry's findings, may
conclude that the evidence, for whatever reasom, did not justify prosecution
in amy particular case. That, however, would seém unaveidable in an inguiry

of this nature.

Choice of Advizers

B. We believe that the Iinguiry should not be carried ouwt at a high

profile. Clearly the advisers should command confidence, but we de not want
household names. The Lord Chancellor has suggested that the recently retired
Director of Publie Prosecutions (Sir Thomas Hetherington) and the former
GCrown Agent for Scotland (Mr William Chalmers) would be suitable f£for the
dsslgnment, The Solicictors General is  doubtful, however, about the
participation of a former Director, on the bagis that he has had no
investigation function (in contraszt to the Crown Agent) and that an inguiry
conducted by a former Director might appear to pre-judge any eventual

decizsion of the Crown Prosecution Service.
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9. We do not think these considerations should necessarily rule out the

appointment of a former DPF. The task of the inquiry is not limited to

inveatigation: 1ita principal remit would be to assess whether tHe law should
be changed In the 1light of the likely probative wvalue of the evidence in
procesdinga If the necessary Jjurisdiection existed. This function lies
clearly in the realm of prosecutorial experlence. It 18 also clesar that,
even 1f the inguiry concluded in favour of legialation on the hasis of 1tz
assessment of the evidence, the prosecutlng authorities would oot be obliged
to follow any recommendation as to prosecution. sublect ta any¥ views
expressed by colleaguesa, wve ghall consider this aspect Further with the Law
Officers; including the possibility of appointing a former szenlor Tressury
Counsel or OQueen's Counsel with similar experience of major prosecuticons.
It has also been stiggested that a recently retired civil servant from one of
the Home Departments might be appointed, since the issue may not be entirely
forengic, and this is also a matter te which we would wish to give further

consideracion.

10. If we decide to set up an inguiry along the lines proposed, warious
costs would be incurred., The advisers woold need support staff, at the
minimum an adminiscracive secretary at Grade 7 level and & persenal secretary
or typist. They might alaso need the serviceas of a retired police officer to
support the Investigative side of their work. They will alss rmeed
accommodation. In addition we shall have to pay the advisers, presmably on

the basis of a daily fee. They will also Incur subsistence and travelling
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costs, and there may alss be conmsiderable coste in obtaining documents and

in procuring translations and interprecing. Mo provision is available from

within existing Depertmental resources to cover such expenditure, and it is

too late ko bid for the neceazzary funds In the next PE3 round since the
inquiry could well be over hbefore the start of 1939-90. It would seem
necessary that the costs of the Ingulry, which would be of the order of £0.5

million, should be a charge on the Contingency Beserve.

Conclusion

11. Given the pressures on the Parliamentary timetahle, an inguicy on the
above lines probably offers the best way forward. But a deciasion te go for
an inquiry rather than take jurisdietion in the Criminal Justice Bill is
likely to be criticized. We need therefore to be able to ennounce that, if
the adviserzs g0 recommend, we ghall take -early ateps to Iintroduce
legislation. Subject to resolution of the practical points discussed in
paragraphs 9 and 10 above, the Home Secretary would hope to be in a position
to make an early announcement. We invite esllesguea'’ agraement that we
should preceed accordingly and that the Home Secretary should report to

Cabinet the cuteome of our consideration.

Jandary 1988
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IRQUIRY IRTO WAR CRIME:

SUGGESTED TERMS OF REFERENCE

To obtain and examine relevant material, including
material Theld bWy Covermment Departmentz  and
documents which have been or may be submitted by the
Slmon Wlesenthal Center and others, relating to
allegations that perscmse who are now EBritish
citizens or resident in the United Eingdom committed

war crimes®* during the Second World War;

To interview persons who appear to possess relevant

information relating to such allegations;

To consider, in the light of the likely probative
value in eoort proceedings in the Tmited Eingdom of
the relevant decumentary material and of the
evidence of potential witnmesses, vhether the law of
the United Eingdom should be amended in order to
pake it possible to prosecute for war crimes persoms
who are now British citizens or resident in the
Mnited Eingdomj

And to advise Her Majesty's GCovernment accordingly.

*For the purpesea of this Ingoiry, the term "war crises"™ means crimes of
parder, manslaughter or genoclde committed In Cermany and in territorles

oeccupied by German forcea douring the Second World War.

CONFIDERTIAL







WHITEHALL
LOXNDOX SWiA 2AL

SECRETARY OF STATE
FOR
~DRETHERN [REL.ANE

The Bt Hon The Viscount Whitelaw CH ML L__'-:_' -E\}
The Lord President of the Council ]
g S FEEma Y .
Privy Council OfZice fflﬁm
Whitehall

LONDOH

I_ .l

5 ;
e l'-.,.-'--—" L'lll-"..

WAR CRIMES

Ptﬂs

Douglas Hurd wrote tO you on L}”ﬁuvember geaking colleagues’®

asreemsnt to his proposals to give United Kingdom courts
ratrospective jurisdiction over war criminals guilty of grave
crimes committed during 153%-45 War.

I fully support Douglas' proposals in principles and agree that a
clesaly focused provizion on the lines suggssted 1S the most
sensible approach., However I would be sariously concarned about
the general implications for Northern Ireland should a suspact’s
place of residence dictake the jurisdiction which would be
respensible for investigation and subseguent prosecution.
Althongh we have no reason to believe that any perscns guspected
of war crimes are currently resident in the Province, the
consegquences for us cof one subsequently being discoverasd or indaead
one moving after investigations in Seotland or England have
commenced needs to be addressed. Obviously the additional burden
of a major investigation of the nature envisaged would have a
greater impact on our limited resocurces sven ignoring our ongoing
problem with terrorism.

in light of these concerns I am inclined to favour a centralised
unit (albeit with jeint jurisdictiomnal representation, if
appropriate) which would be tasked with the investigatory function
no matter where the suspect was resident within the United




Kingdom. As the offences concerned have been committed outside
=

the United Kingdom there may also he practical advantagss such

triales were held centrally. In support of the latter cocne would
envisage that the use of courtrooms equipped with COTV facilities
for evidence from abroad are likely to be reguired as witnesses
become increasingly elderly. G&imilarly the requiremesnts LOI
garvices of translators and interpreters are likely to pose
problems should trizls be dispersed throughout the CoOuntry.

Copies of this letter go te the Prime Minister, other members ol

‘H* Committes, Sir Geaoffrey Howe, George Younger and Sir FPatrick
Mayhew and to Sir Robert Armstrong and First Parliamentary Counsel.
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WAR CRIMES

I have seen Douglas Hurd's letter to you of 12th November
propoaing retrospective legislative change, and the supporting
administrative machinery, to allow the investigation and prosecution
of certain categories of war crimes, allegedly committed by people
now living in this country. I have also seen the reply from the
Private Secretary to the Prime Minister, and those from Geoffrey
Howe, Wicholas Ridley and James MacKay.

I agree with Douglas Hurd's proposals in principle, and welcome
their being limited to offences committed during World War II.
I note Geolfrey Howe's reservations, however, and I too would welocome
further advice on the points he raises. From my own point of view,
I would add only two points. First, although the Home Office focus
has naturally enough been concentrated on alleged offences by Mazi
war criminals, my Department has had considerable involvement in
allegations of biological warfare experiments carried out in a
prisoner of war camp in Japan. Thus far, there has been insufficient
evidence to support the claims of the British survivors, but the
developments proposed are likely to lead to renewed pressure For full
investigation, even though there is as vet nothing to suggest that
any of the perpetrators are now domiciled in this country, or indeed
that the case is strictly comparable.

The Rt Hon The Viscount Whitelaw CH HC
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Secondly, altheugh I aceept the appropriateness of establishing
investigative units in the Crown Office and the Crown Prosecution
Service, I suggest that there will be a need for close consultation
with the Ministry of Defence, both because my Department holds a
number of records to which access will necessarily remain
restricted, and because of the degree of specialist expertise in war

crimes which has been built up in several branches here.

1 am sending copies of this letter to the Prime Minister, other
members of H Committee, Geoffrey Howe and Patrick Mayhew, and to

Sir Robert Armstrong and First Parliamentary Counsel.

Yrno Aoes

George Younger

CONFIDENTIAL
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WAR CRIMES

I have seen Douglas Hurd's letter of 12 November proposing that a

tightly-drawn amendment should be made to the Criminal Justice
5}1; to give UK courts powers to try war criminals who are now UE
citizens or who are residents in the UK. He also proposes the

creation of a special office to investigate and bring war
criminals to trial.

I wholly support both these proposals.

I am cgpying this latter to the Prime Minister, other members of
H Committes, Geoffrey Howe, George Younger and Patrick Mayhew and
to Sir Robert Armstrong and First Parliamentary Council.

1 s

4
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LORD YOUNG OF GRAFFHAM
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WAR CRIMES

I refer to yvour letter to Willlie Whitelaw of 12 embar.
L}

¥You also copied to Patrick Mayhew your minute of 6 ?nai' to

the Prime Minister. I have seen her compment= recorded 1n
her Private Secretary's letter of 7 hugst; Kenny Cameron's
letter to you of 3 Septewber and George Younger's of 24
September; and I am aﬁaf% of the further discussions that
have been taking place at official level.

The guestion whether to reform the law of the United EKingdom
to permit the prosecution in this country of war criminals
who currently escape prosecution because they were neither
residents nor nationals of Britain at the material tima 1B
fundamentally a gquestion of policy rather than law.

———

As you say, the principal legal objection is the cautious
approach alwavs taken tftowards legislation which 218
ratrospective. This approach is also reflected in Article 7
c:-].'_miu'np-::ﬂn Convention on Human Rights which prima facie
excludes from criminal presecution "any act or omission
which did not constitute a criminal offence under national
or international law at the time when it was committed®.
Nevertheless the Article goes on expressly to exclude from
such protection "any act or omission which at the time when




it was committed was criminal aceording toe the general

principles. of law recognised by civilised nations™.

There can be no doubt that murder, manslaughter, genocide
and "war crimes" ‘generally all fall fair and sguare within
the ambit of what is regarded as criminal according to th
"general principles ol law recognised by civilised nations”™.

Torture, should it be negessary to add it, would likewise

fall within the same general principles.

It as also relevant to note that vour proposals would work

retrospectively in relation only to Jjurisdiction. Theay

would ‘not create criminal offences which did not exist 1in

e m—

1941. Furthermore t<he allegations against Gecas insofar as

— | :
they relate to murder or manslaughter would have amounted in

1941 to allegations of criminal offences for which he would
then have been liable to prosecution had he been a British
subject at the time albelt that they' were [ committed

OVerscas.

In relation to the proposal for a special team of
prosecutors within the CPS5, the establishment of such a team

in principle is perfectly feasible, but T must confirm that

the additienal costs could not be Sbhsorbed within che
present budget apnd that as vet no bids for additional funds
E q W

for this purposa have been made. Moreover, tThe CP5 at

-~

present is, as you know, s5till without a full complemant of

stafFf to discharge its present responsibilities. ror- 25 1%
establish such a team, the recrniting of additional staff
would be an absolute prerequisite. The number of additional
staff reguired, and the cost teo the CPS, would however be
affected by the participation of the police, who would have
an important role to play, at least in English and Welsh
cases, in the process of investigation which you contemplate.

A joint team of police investigators, prosecuting lawyers,




and perhaps representatives of other relevant

translators,
disciplines, would seem to me essential to the success of

any such investigation, on the lines of the Jjoint teams
established by the Director of Public Prosecutions for the

investigation and prosecution

have copied his letter
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Thank you fer sending me a copy of your letter to Willie
Whitelaw of 12 November seecking agreement tc an amendment to the
Criminal Justice Bill providing for prosecution of war criminals.

B

I entirely agree that everything possible should be done to
ensure punishment of war criminals. But I note that the costs of
investigation and prosecution are very high. I should say,
parochially, that to this sum must be added the costs of one or
more lengthy trials and legal aid for the defendants. If we are
golng to legislate to provide an offence we must be sure in
advance that we are indeed proposing to investigate and if the
results of the investigation justify it to prosecute. I think it
quite likely that a very prolonged investigation will be
necessary and that viltimately there may not be enough evidence of
a kind acceptable in a British Court to Justify prosecution. 1
had experience of this “Whea Lord Advocate in relation to
allegations about alleged murders by British troops in Aden.

1 am sending copies of this letter to the recipients of

yours. (| President, S b ¢ Aishong)
i

The Right Honourable
Douglas Hurd CBE MP
secretary of State for the Home QOffice
Queen Anne's Gate
London
SW1H 9AT
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Lord President

Alleged Nazi War Crimes

v

T e | Egue seen the Home Secretary's letter of
lErﬂE;Ethr proposing an amendment to the Criminal
Justice Bill to pave the way for investigating and, wheres
appropriate, prosecuting, alleged Nazi War criminals now
living in this country.

2. Douglas Hurd's proposals, 1f enacted, would bring our
position closer to those of Canada and Australia and
ghould give us a stronger hand in dealing with public
prassure for action. 1 favour them on these grounds.

3. It seems to me right to limit the proposed amendments
as closely as we can to offences committed during the
Eecond World War.

4. I am, however, still concerned at some of the
possible implications. It would be a most unattractive
outcome if, having taken jurisdiction, we had to defend a
decision not to prosecute for lack of evidence, or if,
after charges had besn brought, the proszecutlions failed
because of insufficient evidence or because the accused
was abla cradibly to claim that it was impossible for him
in practice to recelve a Fair trial on the normal
standards of eriminal justice. There may be a human
rights element of which we should take account. ©On all

CONFIDENTIAL /these
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these mattars I would feel on safer ground if we had the
considered advice of the English and Scottish Law
Dfficers.

5. More generally I would want te be sore that nothing
we did would be held to justify other states taking

extravagantly wida criminal jurisdiction over oar
citizens, eag over 'the crime of apartheid'. I am also

hesitant for similar reasons to contemplate retrospective

extension of the coverage of existing international

Conventions. These are also issues on which I should be
interested to have the Law Officers' views.

6. One of the practical implications we need to consider
is that any investigation and prosecution would rely on
the cooperation of the Soviet authorities. As the Crown
Agent has pointed out, it would be necessary to have
access to Soviet documentation:; for ocur investigators as
wall as the Prosecution and Defence in any trial to be
able to interview in advance witnesses in the Soviet
Union and subsequently for these witnesses to travel to
this country to give evidence. It is impossible to tell
at this stage how far we should be able to do all these
things satisfactorily. The Russians will probably wish
to be seen to be cooperative. They have already said so
to the Australians, and the Soviet Embassy here have
taken the same line. But there might still be
difficulties in practice, eg over free access to
witnesses without Soviet supervision. We could expect
the defence at any trial to make play with any
limitations imposed by the Soviet authorities, and to

CONFIDENTIAL /guestion
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gquestion the reliability of Soviet witnesses and
documentation. I do not see this as an objection to
Douglas Hurd's proposals, but as a factor to be borne in
mind.

7. I think we all recognise the importance of public

presentation. 1 uonderstand that Douglas Hurd met the All
Party Group on 17 November and gave them an indication of
progress. It seems to me desirable to reach and announce
a substantive decision as soon as possible. Wa shall
need to consider carefully the terms in which that is
done.

8. I am sending copies of this minute te recipients of
Douglas Hurd's.

[GEQFFREY HOWE}

Foreign and Commonwealth Office
20 Hovember 1987

CONFIDENTIAL
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In my minutes of 22 Julb/%nd 6 August” to the Prime
finister. I set out my thoughts on the various options which
hod arisen following the submission of moterial from the Simon
Wiesenthal Center in support of their ollegotions obout the
presence of eXx-Nozi wor criminols in the United Kingdom.

Background

2 Last November the Center sent us a list of 17 alleged
war criminols believed to be living in this country, while
earlier this year Scottish Television possed on another 1ist
contoining a further 34 nomes. Our enauiries hove indicated
that 16 of those on the two lists may be living in the United
Kingdom.

: Our review of the low haos led us to conclude thaot we
cannot ot present tEEE_Eé¥1ﬂﬂ ggainst war criminals living fin
this country. Wor crimes ore extrodictable., but the alleged
offences were committed in territory which is now under the
control of the Soviet Union. with whom we have no extradition
arrongement. Extradition elsewhere (e.g. to West Germany or
Isroel) would not be proctical. Nor do our courts have
Jurisdiction over offences. however heinous. committed obrood
by those who were not at the time British citizens. Some of

The Rt Hon The Yiscount Whitelaw., CH.. MC.
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those on the lists are noturolised British citizens. but to
toke oction to strip them of their citizenship would be largely
an empty gesture: deportotion os a disguised form of
extradition is not permissible. 1In his letter of 24 September
George Younger mentioned the existence of o Royal Warraont of
1945 which provides for the trial for wor crimes in military
courts. I would regard this os an unsufe basis for instituting
proceedings in this country ot the present time: the mode of
trial, rules of evidence ond punishments available

(including the deoth sentence) all show the exceptional noture
of the Jjurisdiction avoilable under the Roval Warraont,

Evidence

b, It is thus clear thot even {f substontiol evidence
become available confirming the involvement in war crimes by
those on the list, our low does not ot present permit us to
toke any effective oction. When | met representotives of the
Wisenthal Center earlier this yeor, I osked them to provide the
evidence on which they baosed their allegations. In July they
delivered o bundle of materiol. principally concerned with the
case of Antanos Gecas, one of the people on their list. Their
view is that ﬁggﬁi'TE'gullty of crimes far graver

than those of Klous Borbie. The moteriol tncludes swarn
statements from soldiers who served under Gecas., describing him
os ordering the shooting of thnusunds of Jewish civilions in
L;thu niu and personally shooting those who were not killed

in the mass executions. The documents indicate thot Gecas Wos

a member of the 5§ and received from them a medal for brovery.

—

5. These are more serious ollegations than we expected. We
arranged for the Wiesenthal Center material to be exaomined by
the Crown Office in Edinburgh. on the grounds that if any legal
action were token osoinst Gecaos it would be more likely to toke
place in Scotland., where he resides. The Crown Agent hos now
onalysed the Wiesenthal dossier on Gegas ond concludes

that:




—

2 EﬂHﬂDdVﬂAL
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(i) the motericl in itself is inodequate
and could not support o prosecution
efén if there was legislation to

et

establish Jurisdiction:

if the Scottish courts were given
Jurisdiction. further investigotions
would be necessory; but

sublect to the necessaory legislaotion.
full preparotion of the cose and the
availability of witnesses., there was no
insuperable legal obstocle to @
prosecution in Scotlond: and

the obility to mount such a prosecution
would depend on assembling o special
team to prosecute ond investigote.

" T

B. The task of bringing a case to court would be
formidable. MNot least of the difficulties would be the need to
toke staotements in privaote from witnesses in the USSR and ensure
their presence at any trial. 1 believe, hﬂwe;EFThEﬁq we have
no choice”but to toke motters further. We are coming under
ifcreasing Parliomentary and public pressure to toke oction,
The Wisenthal Center haove said they will be providing more
materigl ond more nomes. There is a mass Parliomentary lobby
plonned for later this’month to protest agoinst the Government's
apparent lock of action in bringing wor criminals to triaol. Our
position is being unfovouraobly compared with the United Stotes.
Canoda ond Australio, oll of whom have introduced special
measures to investigote war criminols ond bring them to trial.
The Parliomentary All-Party War Crimes Group {5 growing
increasingly concerned ot our lock of action, ond I understand
that members of the Ernun are likely to toble an omendment to
the Criminal Justice Bill (which will shortly have its Report
Stoge in the Lords) to give the \United Kingdom courts
Jurisdiction over uffﬂnces of homicide committed by people
before they acaquired British citizenship.

:cmun:aanL ]
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Proposed Chonge in UK Low

5 Agoinst this bockground. [ om persuoded that we should
be prepared to chonge our low. Without legislative chnnge there
is no point in undertaking=further inguiries into war criminals.

[ recognise that even—4T we change our low. there is o risk thot
no prosecutions might ever take place. Nevertheless, [ believe
iT would be right to close on obvIdus gap in our law which could
enable major Hui_criminuls to go free. I think it better to
grasp the nettle and pre-empt our critics by introducing o

provision when the Criminal Justice Bill reoches the Commons.

—

8. At an egrlier stoge I hod thought the most effective
course might be to introduce the sort of chonge which the All-
Party Group is contemploting. This could be done by extending
the Jurisdiction conferred by the Offences Against the Person
Act IEEI ond its Scottish counterpart to cover offences of
murder and mansloughter committed by those who subsequently
acquired British notionolity. Such o provision would 9o for
wider thaon Just war crimes. and 1 om persuoded by the Lord
Advocate's view thot o more closely focussed provision would be
preferoble. Whot I have in mind is o provision which would
give the United Kingdom courts Jurisdiction over o limited
category of offences committed during the lost war. The
offences would be confined to murder; mﬂnslnughter ond genocide:
we could consider adding tnrture if there were Paorliomentary
pressure to do so. By restrlcting the new provision to offences
committed during the Second World War. we would avoid being
drown into oll kinds of contentious issues such as offences
which might have been committed in Vietnom or other areas of
conflict since the 1945, There would. of course. be o
retrospective element to such o provision, but this is
inevitoble with any legislotion to deel with war criminals
living in the United Kingdom, The normal oblections to
retrospective legislation would be reduced by the foct thot we
would not be creoting new offences but merely permitting our
courts to try people for cunduct which was ot the time “criminal
according to the general I principles of law recoanised by
civilised nations”. (This wording is used in Article 7 of the
European Convention on Humon Rights as o basis for dispensing
with the normal prohibition on retroactive criminal
legislation).
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9. A provision of this kind would call for the oddition of
one or two clouses to the Criminaol Justice Bill. Our Legal
Advisers are 1In touch with Parliomentory Counsel about the
drafting of such o provision end its occommodation within the
Bill., In the time ovollable it will not be feasible to
introduce the proposed amendment in the Lords., but it might be
helpful to be in o position to onnounce our intentions during
Third Reading (scheduled for 1 December).

Maochinery for Conducting Investigations

10. The creotion of Jurisdiction will not in itself resolve
the substontial proctical dificulties to which wWaf crimes
investigotions would give rise, &Such investisotions cost a lot
ond could not readily be undertaken by staff now avoilable
within the UK prosecution services. (I understand that the
Crown Agent considers thot it might take a dedicated team of
investigators os long as two years to bring the Gecos cose to

triol). I do not propose that we should set Up a specigl
organisation in the UK on the lines of the United Stotes Office
of Speciaol Investigations. But [ should welcome the views of
colleogues on the possibility of creating within the Crown
Frosecution Service and the Crown Office speciol teoms who
would be dedicoted to the investigation ond prosecution of war
crimes. (This would be similor to the Conodion approach).
Their function would be to seek out evidence and aossemble the
prosecution case in respect of those who are alleged to he war
criminals. Because of the Scottish dimension in the Gecas
case, it would not be feasible to set up o single unit within
the CPS covering the whole of the United Kingdom: insteod we
should have to create either seporote units for Scotland and
tngland or else a Joint CPS/Crown Office unit to take on board
all the cases thaot are identified.

11. It is difficult to quantify the costs of setting up
such units since the volume of coses is so uncertain. Overseas
experience suggests that not mony cases would be processed ot
the some time ond that the units need not be large. Tentotive
estimotes indicate that in broad terms the cost of setting up

_"'.—.-..'__........, -
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two units. each with four professionol aond four support staff,
and of bringing coses to triml. might be of the order of £1.5
million o year, The Crown Office and Crown Prosecution Service
hove indicaoted thaot they could not absorb additional costs of
this order and that no bids for odditional funds have yet been
sought.

Conclusion

EEs We shall need to oct auickly if we are to regsain the
initiﬁtitg on this sublect. I hope that colleagues will feel
able to aaree to the proposed omendment to the Criminaol Justice
Bill on the lines described abaveé. The aquestion of special
investigaotive machinery is hardly less pressing. since we shall
no doubt be pressed to indicote whot oction we propose to toke
to investigote the ollegotions agoinst Gecas ond others. 1

would therefore welcome the views of colleooues on the cose for

creating special units to aneéifgnfg war crimes. I recognise
thot the issues are difficult and thot it moy not be possible

to arrive ot decisions before the Bill leoves the Lords. but 1
hope that colleogues moy be able to respond before the end of
the month.

I am copying this letter to the Prime Minister. other
members of H Committee. Geoffrey Howe. George Younger and
Patrick Mayhew ond to Sir Robert Armstrong oand First
Parliomentary Counsel,

b PR e
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Dot Jugs,

You kindly copied to me your minute of 6th August to the

WAR CRIMES

Prime Minister about the options open to the Government for further
action on the material supplied by the Simon Weisenthal Center.

I have also seen a copy of the Prime Minister's reply reported in
her Private Secretary's letter of 7th August.

As I believe may have been mentioned to some of your officials
during discussion within the last few weeks, there may be a further
option for prosecution, which has not been brought out in the Home
Office papers that I have so far seen: that is, for the trial of
alleged war crimes by Military Court.

1 have to preface what follows by saving that even if there
proved to be no legal or techniecal bars (such as those I touch on
below) that would preclude such a course, this is not an option for
which I or indeed my senior Army colleagues would have any great
enthusiasm. They would view with understandable distaste the
requirement to direct serving officers to sit on the court, to try
a 74-year old man for offences allegedly committed before they
themselves joined the Army. There could also, of course, be
appreciable wider presentational disadvantages, both as regards

The Et Hon Douglas Hurd CBE MP
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Parliament and the electorate. Nevertheless I believe you would
wish to be aware of the possibility, so that you may obtain a view
from the Law Officers if you feel that it would be helpful to do
50.

As I understand the position, the Royal Warrant for the trial
of war eriminals - Army Order B81/1945 given on l4th June 1945 - is
atill wvalid, by wvirtue of the fact that it has not formally been
revoked. The Warrant provides for the trial by Military Court of
'war crimes', which are defined as "the viclation of the laws and
usages of war committed during any war in which His Majesty has
been or may be engaged since 2nd September 1933%'. My officials
have, however, pointed out that the Warrant refers to procedures
under the Army Act 1881 and the Rules of Procedure of 1926 (rather
than those prescribed by their current ecounterpart), and that
Section 161 of the Army Act 1BBl provided a time bar for offences
committed more than three years before the date a trial begins.

I bhave no doubt that the Law Officers would be able to offer an
opinion on whether these factors would constitute any absolute
impediment.

A Military Court is similar to a Court Martial and may be
convened where 1t appears that a person 'then within the limits of
(the convening authority's) command has at any place whether within
or without such limits committed a crime'. This latter provision
means that a Military Court trying a defendant on such a charge
would have jurisdiction unfettered by the territorial limitations
on courts trying criminal offences. The place in which the alleged
offence took place, the nationality of the defendant, and the
location of witnesses would thus not present the same difficulties
as in some other means of proceeding, I understand that Counsel

may appear on behalf of the prosecution and the defendant; that =

as with rouotine trial by Courts Martial - a Military Court provides

CONFIDENTIAL
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for pre-trial investigation in the form of an abstract of summary
of evidence; and that such a Court is mobile and may adjourn to

receive evidence at other locations.

I am sending copies of this letter to the Prime Minister, the
Lord President, the Lord Chancellor, Geoffrey Howe, Malcolm
Rifkind, Patrick Mayvhew, Neil Cameron, and to Sir Robert Armstrong

and First Parliamentary Counsel.

Vun s

George Younger
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10 DOWNING STREET

LONDON SWIA 2AA

7 Bugust 1387

From the Private Secreturs

Do AWhsy,

WAR CRIMES

The Prime Minister has noted the Home Secretary's minute
of & August about the recent material supplied by the Simon
Wiesenthal Center and on the various options for further
action.

The Prime Minister agrees that there should be a review
of the material by the Crown Office in Bdinburgh to decide
whathar further information should be sought or whether a
progsecution ig likely to ba impracticable,

On the wider proposal to extend the jurisdiction
conferred by the Offences Against The Parson Act 1861 and the
Criminal Procedure (Scotland) Act 1975 to make it possible to
prosacute people for crimes of murder committed abroad if they
have subseguently obtained British nationality and reside in
this country, the Prime Minister has commented that this would
b2 a major change with unknown consequences. She would like
te see further advice from the Law Officers and others before
any meeting is held on this.

I am copying this letter to the Private Secretaries to
the Lord President, Lord Chancellor, Foreigm Secretary,

o e

Secretaries of State Fur Defence and Scotland, Attornay
General, Lord Advocate, Sir Robert Armstrong and First

Parliamentary Counsel.
uLL. rth#lﬂh
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. POWELL

Philip Mawer, Esg.,
Homa Office,
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Following my minute of EIL}BT:.-; I thought you mght Emﬁ it KRN,
helpful to know my present view on the most recent material fTL#ﬁﬁfEh
supplied by the Simon Wiesenthal Center and on the various ::.mens
for further action. (}-"5“& _"M Crndmal
pap—— Jwki® T w weke
Review of material 4y {c»-w‘hw v prone-ll
i Wl Selost
2. As I indicated in my earlier minute, on 17 Ju&"ﬁf&%%&%’ ""J".t:"
passed to us a large bundle of material concerning the case of o (R
Antanas Gecas. My officials have examined this material and wAlr
balieve that it nnntainﬂ grounds for reaching a prima facle view waillied
that Gecas may be g!u:lt:,r of mags murder or gannmde The material
includes sworn statements by soldiers who sewed under Gecas in cl
Lithuania, describing him as ordering the shooting of thousands of F
Jews and personally shooting those who had n::rt: been killed in the |~
mass executions. Thea rn;t‘é-rlal also d:scluses that he was listed F”'

L]

—

as a member of the 65, Erom whom he received a medal for bravery. E 1=

3. In the light of this material, I believe we have no choice J:mt'ﬁ-"'t""""""I
to take matters furthar. I therefore propose that we should ’h-...... wetd
cbtain a legal opinion on the documentary material relating to i & N
GE:'-T; in order to assess its likely admissibility and valua as a Mﬂﬂ
basis for a potential prosecution. I suggest that this review of

th& Waterial should be undertaken by the Crown Office in e
Edinburgh, on the grounds that any prosecution of Gecas would be --"'"'“
mote 1ikely to take place in Scotland, where he resides, and be L,_,J..;-P-"“
subject to Scottish law. I understand that Malcolm Rifkind and

mn‘"!i""‘m

| 4-1,.,......#.--'!..-----'-"‘L

o ot

JHeil Cameron
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Neil Cameron are content with this course. A review of this kind
would enable the Scottish prosecuting authorities to report on
whether {leaving aside the guestion of jurisdiction, to which I
refer below) in their professional view further information should
be sought or whether the obstacles are so great that a prosecution
would be unlikely to get off the ground. It would also put us in
a better position to assess the options for changing the law. The
Wiesenthal Center afﬁ continuing their search for documents, and
if material of comparable weight becomes available in respect of

other names, I would envisage processing it in the same way,
through the Crown Office in Scotland or the Crown Prosecution
Service in England or Wales as appropriate.

Future options

4. If further action becomes necessary extradition would in many
e e Y

ways be the most natural course for dealing with war criminals.

But there are major difficulties in the present circumstances.

The alleged cffences occurred in thEEEpry which we recognise de
facto (but not de jure) as being under the control of the Boviet
Union. Although the Russians were reported in the recent
Scottish Television programme as likely to request the extradition
of the war criminals living in the UK, we have no extradition
treaty with the Soviet Iinign. Once the Criminal Justice Bill
becomes law, it would be possible to extradite onm an ad hoc basis
without a treaty, but I do not believe such a course would ba
acceptable or tolerable. Within the last week or g6 I have sean
reports that Israel may be prepared to seek the extradition of

war criminals from the UK if the UK dees not try them: the Prime
Minister, Mr Shamir, is reported as saying that Israel would
invastigate the latest evidence against Gecas with a view to
seeking his extradition. While e:traﬂiE;E;hEﬂ Ierael would be a
possibility, it would almost certainly reguire amendments to the
Criminal Justice Bill and then to our hilataral_f;zgiy in order to
recognise Israeli extra-territorial jurisdietion. It is doubtful
whether extradition to West Germany is a realistic optien, as

e —

the Germans
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3.

the Germans have shown no interest in the matter and the legal
basis for their possible jurisdiction over territory occupied by
the Third Reich is unclear.

5. In view of these problems, and the difficulties in the way of
deportation, which I set out in my previous minute, I am
increasingly coming to the view that if further sction i=
necessary, we should be prepared to extend UK jurisdietion to
enable our courts to deal with the most éE??EEE‘EE%_EfimEE. Any

such change would have to involve an element of retrospection,
with all the difficulties to which that gives rise, but I believe
that the peculiar horror which attaches to Nazi war crimes would

L —

justify such a move.

6. One possibility would be to amend the Genocide Act 1969 and
L] __—' & - - L3 - ’i

give our courts jurisdiction over this crime wherever committed.
. - ) - e ——

But it might be difficult to satisfy a UK court that an accused

—— T T i ]

person had the necessary intent to destroy a particular national,

ethnic, racial or religious group. I would therefora tend to

favour extending the jurisdiction conferred by the Offences

Against the Person Act 1861 and the Criminal Procedure {Bcotland)

et S : i

Act 1975. These provisions already enable UK Courts to T

dffences of murder and manslaughter committed abro®d by those wha

are British nationals at th@ time of the offence. The proposal

“ £ F
would be to extend those provisions to those who obtain British
g
nationality after the offence is committed and to those who are
f—————emr= T———— —

permanently resident in this counktry. Eince the UK already takes

responsibillity for crimes of homicide committed by ite nationals

abroad, it is not a great step to our accepting similar

responsibility for those who later receive UK nationality or are

allowed to settle here. This option would enable us to try war

criminals living in the UK who are accused of murder or

manslaughter (or associated inchoate offences such as conspiracy

to murder). It would not cover all war crimes (eq torture) or

L3 “‘
apply to those who are only temporarily in the country, but kthase
would not be major defects. I agree with the Foreign and

SCommonwealth
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Commonwealth Secretary that we should not contemplate initiating
action against people who do not live in the UK, much less embark
on an international campaign to bring Nazi war criminals to

& £ ‘-__—- - 3
Justice. The proposal would not be confined to war crimes, but
H

willd cover any past offence of murder or manslaughter committed
outside the UK by one who had become a British national or was

settled here; but in such cases the option of extradition would
remain,

Handling

7. Until we have had the Crown Office's assessment of the Cecas
material (which T hope will not take more than a few weeks) we do
nut nead to reach a view on whether to change the Law. —But we may
HEII need to reach a decision in early autumn, including the
choice of a suitable legislative wvehicle. An extension of extra-
territorial jurisdiction on the lines suggested above would
probably require no more than two clauses, which I would be ready
in principle te accommodate within the Criminal Justice Bill. Buts
if we wished to give our proposals a higher profile and implament
them more quickly than the Criminal Justice Bill is likely to
permit, we might consider a very short salf-contained Bill which
could be presented as a specific response to the problem of war
criminals. In neither case could we be certain that a pragecution
would in fact ensue, and we should have to avoid giving the
impression that any change in the law was intended only as a
specific response to the case of CGecas.

8. 1 shall be having another meeting with the All-Party War
Crimes Group {(chaired by Merlyn Rees) early in the autumn,
Meanwhile if we are asked what action the Government iz taking
following the recent meeting with the Wiesenthal Center, I suggest
that we should say that the new material contains serious
allegations which are being examined within Covernment. In the

light of our assessment we will consider whether there is a case
for changing the law.
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Conclugion

9. At this stage I invite you and other colleagues to note that
we may be faced with the need to take guick decisions once we have
received the results of the Crown Office's assessment. I would
therefore particularly welcome any reaction from cnileagues to the
possibilities for changing the law on the basis suggested above.

10. I am copying this minute to Willie Whitelaw, Michael Havers,
Geoffrey Howe, George Younger, Malcolm Rifkind, Patrick Mayhew,
Hell Cameron, and to Sir Robert Armstrong and First Parliamentary

Counsal.

,iD\’VUH% 8 R

& August 1987
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PM/B7/0486

PRIME MINISTER

War Crimes

i

1. I have seen Douglas Hurd's minute of Ezjﬁuty. This
indead a difficult matter which touches on our relations
4 R ————— 4 e - y
with a mamber of countries. It will, T believe, Teguire

careful public presentation,

v I agrea that extradition to the Sgviet Union of war

— ™
crimes suspects living here is not an option. And T note

that, 1n practice, we can at present take no effectlve legal
action against them in the United Kingdom. On the guestion
of possible extradition to the Federal Republic of Germany,
Douglas Hurd qguita rightly points out that the West Garmans
have shown no igtecast, 1 believe they would find such a
course of action politically unattractive. We also have

doubts that the Pederal Republic would accept jurisdiction.

In the case of lIsrael, the Foreign and Justice Ministers are
T .

reported as saying that if we do not take action against

Antanas Gecas, TﬁriEl-EEHlﬂ_Eiﬂn_Ig_ﬂﬁLﬁp If gafficient
—_— o=

evidence were ayallable. The Demjanjuk trial indicates Ehat

Isfael does claim extra-territorial jurisdiction for war

criminals.

3. I would, as Douglas Hurd suggests, be against an
approach to the Russlans to ask for evidenca, as this could
give rise to expectatlons we cannot meat if we are unable to
take action against those concerned. The Russians know
where we are If they wish to provide evidence to us rather

CONFIDENTIAL
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than ™ companies, and there have been indications
recantly that they may be preparing to do this. At the same
tima wa should avoid giving the impression that the
Government is ignoring available evidence. Soviet officials
have been told that we should welcome further information
from any gquarter. If necessary, we can say so publicly.

4. If it 15 decided that the balance of advantages lies in
tavour of a change in United Kingdom law to allow for

jurisdiction over war crimes committed elsewhere, I believe

it important that any new legislation should be framed

carefully to ensure that it ptaviﬂég1nnly for prosecution of

war crimes suspects resident in the UK; and that this be
made clear publicly. We need to bear in mind that the
present interest in war crimes extends beyond the
individuoals named by the Simon Wiesenthal Center. I balieve
we should avoid any suggestion that we propose to smbark on
an international campaign to bring Wazi war criminals to
justice,

B I am sending copies of this minute to Douglas Hurd,
Willie Whitelaw, Michael Havers, Patrick Mayhew and
S1r Robert Armstrong.

VAT

(GEQOFFREY HOWE)

Foraign and Commonwealth Office
30 July 1987

CONFIDENWTIAL
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ROYAL COURTS OF JUSTICE
LONDON WCZA ZLL

01 936 6407

<h Y
The Rt Hon Douglas Hurd CBE MP
secretary of State for the Home Department
Home Office
pueen Annes Gate
London

SWLH 9AT
2_?!L July 1987

jz-.\\&»—/&.

WAH CRIMES

1 am responding to yYour minute of F;E“'July to the Prims

Minister, copied to Patrick Mayhew, in which you s=aid that
you would find it helpful to have colleagues' views as you
decide how to handle this difficult issue.
I note from the penultimate paragraph of your minute that
you are not at this stage asking colleagues to choose
between the possible options, pending your assessment of the
new material, However, unless something wholly unforeseen
emerges therefrom, the legal position will remain the =ame
and, the decision then te be taken will be one of policy.
.-"'F-F.
am copying this letter te the PrimeMinister and ta Willie
Whitelaw, Michael Havers, Geg[[rkiﬁ Howa and .ﬂir Robhert

Armstrong.
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I thought it might be helpful if I wére to write l""H

setting out the lotest developments on this tricky {ssue.

There is a Channel 4 television progromme tonight which.

together with the recent visit of representotives from the

Simon Wiesenthal Center, moy ensure it hits tomorrow's

heaodlines. The issue is one on which [ would find it helpful

to have colleogues’ views os 1 formulote

o woy of handling it.

HISTORY

o In November lost year we received from the Los Angeles-
bused Simon MWisenthal Center o list of 17 alleged war
criminals believed to be living in this country. The list
included no evidence against ony of the individuals nomed but
did moke a generol alleasotion that they were gullty of waor
crimes committed in Lithuenio ond Latvia during the GErman
¢ccupation of those countries in 1941, Research into the
nomes on the list indicates that nine of the 17 are still
living in this country. Earlier this year Scottish Television
passed on onother list - obtoined ocpparently from the Soviet
Embassy in London - this time of 34 nomes, Our investigotion
into this list suggests that seven may still be living here.

——

LEGAL POSITION

o My review of the law on this question led to the
uncomfortoble conclusion that there was at present no SCope
for meaningful action agoinst ony of the people on the lists.

1.

o .
.

CONFIDENTIAL
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War crimes (e.g. genocide, murder. etc) are extraditoble. but
the alleged offences were committed in Boltic states which
are now under the control of the Soviet Union. We huvq_ﬂg_
extraodition treaty with the Soviet Union. [t oppears likely
that the West German courts have Jurisdiction over offences
committed in thaot oreo ot thaot time but the Germons hove shown
no interest in the motter and there would in any event oppear
to be severe evidentiol difficulties in the way of extradition
to their country. We understond that Isroel is likely to have
extro-territoriol Jurisdiction over the offences in question,
It might be possible to omend the Criminal Justice Bill to
enable us to recognise Isroeli jurisdiction but it is far from
certoin thot the Isroelis (who have not been approoched)
would welcome being saddled with this problem,

L, I hove mode it clear thot I would not contemolate
extrodition to the Soviet Union. either by way of o special
arrangement with thot country or by using the new od hoc

extrodition powers which will become avoilaoble on TRE
enactment of the Criminol Justice Bill.

- Five of the nine survivors on the Simon Wiesenthaol
Center's list ore noturolised British citizens. If they
e —— ee—
turned out to be wor criminols then it might be possihle for
me to strip them of their citizenship. provided it wos also
possible for me to conclude that their continued enjoyment of
that citizenship would not be conducive to the public good.
If I were to toke this step {(ond it could be oppealed
against), then technically speocking the people concerned would
become deportoble. However, it is not possible for me to use
“'-—?_p

my deportotion powers as a form of disguised extrodition and I
have no doubt that the people concerned would argue strongly
that this wos the primory purpose of the whole exercise. On
its own, the removal of citizenship would, in mv view. be an
empty gesture.

| CONFIDENTIAL !
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6. United Kingdom courts have no Jurisdiction over these
offences. There 1is extro-territoriol Jurisdiction over
homicide committed obrood but only where the accused person
was ot the time of the offence o British citizen.

EVIDENCE

¥ I explained this legal baocksround both to the All-Party
Wor crimes Group (chaired by Merlyn Rees) ond to represento-

tives of the Simon Wiesenthal Center when they come to London
on 2 March. 1 said thot the question of whether any special
legnl arrangements to deol with this issue were colled for had
to turn on the noture of the evidence agoinst those on the
lists. I invited the Center to provide the evidence on which
they based their ollegaotions.

8. Lost Friday., 17 July., the Center delivered o large
bundle of evidence. principolly concerned with the cose of
Antonos Gecos., one of the people on their list. My officigls
hove not yet completed their review of this material. but it
oppears to coentain evidence thot Gecas was directly involved
in the sloughter of thousonds of Jews in Lithuanio ond Lotvig
in 1341. The Center's own view Is thot Gecas is gquilty of for
more extensive crimes than Klous Barbie. They uroed that the
evidence wos sufficient to Justify on immediote investigation
into the Gecas case By the Government. This would entail our
sending investibotors to the Soviet Union to interview the eve
witnesses whose depositions were included in the evidence.

==

9. In response, officials explained the work which had
been done to identify the extent to which those nomed on the
list were alive in this country. Stotements maode by the nine
survivors following their entry to this country ond when
moking any opplicotions for citizenship have also been
exomined

ond compared with vorious items of source moteriol cited by
the Simon Wiesenthol Center in its original list.

L S

| CONFIDENTIAL
u,LGwHEﬁHWfE




CONFDENTIAL |

4.

Nothing wuseful emerged from this comparison. The Simon

Wiesenthol Center uwrged on officials the importance of seeking

evidence from the Soviet guthorities. which they went out of
JUINOTLIL1ES :

their way to soy wos generally occepted as reliohle. But 1

know thaot the Foreign & Commonweolth Office haos reservaotions

as to the wisdom of approaching the Soviets on this matter.

OTHER COUNTRIES

10. The United Stotes has o well estoblished Office of
Speciol Investigations which is charged with the tosk of Nozi
hunting. It relies on US citizenship ond immigration law to
expose and deport olleged Nozis. Recently the Americans
deported a mon to the Soviet Union who had been sentenced to
deaoth in his obsence (he subseaquently died - apparently of
noturol couses - in o Soviet prison). Both Conada gnd
Austrolioc have oppointed commissions of enguiry into the
problem. Both countries also received lists from the Simon
Wiesenthal Center. 1In both coses the commissions recommended.
ond the Governments occepted. that legislative action would be
necessary to deal with the problem, even to the extent of the
estoblishment of extro-territoriol Jurisdiction where other
methods of bringing people to Justice proved not to be
ovoiloble. The Australions are setting up an orgonisation
similer to the US Office of Special Investigotions, but the
Lonadians decided ogoinst this. Sweden also received o list
from the Simon Wiesenthal Center but that country hos decided
that its statute of limitations rules out action and that
there was no regson to change the low in thot respect.

e —

CONCLUSION
11. The possible options fall under three main headings:
(o) to chonge the low to give us

Jurisdiction retrospectively aver
war crimes committed elsewhere;

Lunﬂ””ﬁE”Uih I
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to deport or extrodite. with all the
difficulties about destination

T
putlined above: o
o -ijfh (=
Lﬂ_':: '.Jh"' :'-"-_,L"‘-l'

I do not eloborote these cholces now or osk collemoues to
choose hetween them. The first thing is to assess the new
moteriol which we hove Just received. But it is likely that
We shall be faced before long with the need for o highly
charged political decision. A

iy

{c) to do little or nothing.

12, I om copying this minute to Willie Whitelow., Michael
Havers. Geoffrey Howe. Potrick Movhew and 5ir Robert
Armstrong.

Approved by the Home Secretory
22 July 1987 and signed in his obsence

| CONFIDENTIAL |




PS/Primt Minister

cc PE/ Becretary of State
HMA
Mr Ingham

WAR CRIMINALS IH BRITAIN

1. Izvestia of 27 March has a short article written by
a Mr P Shafeta, the editor of a local newspaper in the
Ukraine, about the alleged war criminals Bvarich and
Getgevichius.

2. The article states that the people of the locality

in the Ukraine where these two, and particularly Evarich,
comiitted their crimes - the area covered by the looal
newspaper - wrote to Mrs Thatcher to ask her to send

Zvarich back to the scene of his crimes. They had not had

a reply by the time Mrs Thatcher went to Israel, where

she said how moved she had been by the museum to the
Holocaust. "Everyone should come and see this so that they
never forget it. I am not sure that the new generation
really knows what it was we were fighting against",

This was a guite correct and responsible attitude.

Mrs Thatcher had been moved by a photograph of Maglis shooting
d woman and a child. However, in the Summer of 1942 in Volyn
that was exactly what Zvarich had done. In -a heighbouring
village on 11 February 1944 he had thrown a grenade into

a house where a wedding was going on, killing 27 people.
Shafeta states that he wrote to Mrs Thatcher about this

but received no answer accept the insulting behaviour of the
British authorities to the memory of the victims of Nazism.
Reference to the Statute of Limitations and the allegedly
late application for the extradition of war criminals

had no foundation. The then People's Commissar for

Foreign Affairs of the Ukraine Manuilsky first brought this
question up in 1947 in the United Mations, There could bs
no Statute of Limitations for war eriminals, there should be
no place for them except the dock. s F

P Hemans
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WAR CRIMINALS ﬂ-’w

1 gave a brief oral report to Cablnet following my meering on 2 March
vith representatives from the Simon Wiesenthal Center (SWC). The purpsse of
this minute is te give you and our colleagues with a more direct interest in
the subject a fuller account of the meeting and of the present position.

The meeting with Rabbl Hier and his colleagues passed off in a
courtecus and friendly manner. The SWC representatives explained that the
background to the present burst of activity was the accidental release of
Red Cross immigration files from the 1940s, About 10% of the research work
had new been completed and on the basis of this the Center had sent 242 names
to eight different countries (I was givem a complate Bet of theas names).
The main object of the 3WC was to press me to establish some form of epecial
investigation machinery along the lines of the United States Office of
Special Investigations. The Australians have recently decided to adopt such
8 course, and the Canadians have now announced that they will take similar
EtEpﬂ.,

In response, I sald that the harrar of these crimes was not
diminished by the passage of time. There was no statute of limitations in
the United Eingdom, but it was clear that the United Fingdom courtz had no
Jurisdietion over the alleged offences and we had no effective extradition
arrangements with the Soviet TUnien. (1 made it clear that we would net in
any event contemplate extraditing persoms te the Soviet Union). Of the six
pecple we had identified as being alive, five were British citizems. The
naturalisation papers were being checked, although it was unclear whether
this work would yileld anything useful. The present legal position gave us
little room for manecuvre but thers was a statutory procedure for deprivacion
of citizenship, and beyond that changes in the law were in theary possible,
for exemple recegnising Israeli extra-territorial Jurisdiction faor
extradition purposes. 1t was, however, too early to decide what, if any,




legislative or organisational changes were reguired. We should nesd to see
the evidence agalnat the individuals first, and 1t would help greatly if the
Center were able to supplement the material they had supplied with copies of
the documents in their possession. Rabbi EHier indicated that the Center
would be happy to supply these documents, but it did not wish te be seen as
having an Investigatory role,

There was & brief discussion of the naming of suspects in the press.
Rabbi Hier and his colleagues stressed that it was the poliey of the Center
not to publicise names. I welcomed these assurances, emphasising that we for
our part had no intention of releasing any nemes. To assisgt in obtaining
documentary material, I sgreed to supply the Center privately with the names
of those from the list who are still alive in the United Kingdom.

I believe the cutcome of this meeting has been helpful in that the
Pressure on us to take guick action has subsided., Good relations have been
secured with the British Board of Deputies who, while publicly supportive of
the Wieaenthal Center, have made it clear to us in private that they do not
want to see & witch hunt, The message of the very limited scope afforded by
our legal provisions has been put across effectively, and appears to have
been accepted by all sides. The Center now have the opportunity to provide
the evidence which will enable uvs to judge whether any more far-reaching
action is required. In additlon my Department 1is sceking to obtain the
documents cited by the Center and is reviewing the naturalisation files on
those who obtained British citizenship, Work im also in hand ts establish
more clearly vhether any more of those on the list are atill alive and in the
Tnited Kingdom.

lt remains my view that we are nmot vet in a position to decide
whether there may be a case for introducing changes to our law or for setting
up some Eind of special investigative machinersy.

I am sending coples of this minure to Quintin Hailsham, Geoffrey
Howe and Patrick Mavhew,

9—L|- March 1987
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13 Mareh 1987

Vla. 2 lapel o vita

Thank you for your letter of 5 March following the Home
Secretary's recent mesating with representatives of tha Simon
Wiesenthal Center and of the Board of Deputies. You will by
now have seen a letter which the Home Secretary sant you on
10 March. Like him, I am sure that it iz important that the
Board and the Government should remain in c¢lose touch in this

sensitive and most important matter.

Thank you for your kind wishes for my visit to the

Soviet Union.

)

Dransg 7 V“J”‘if\
|

Dr Liconel Eopelowitz,; J.F.




From: THE PRIvATE SECEETARY

Home OFrice
DLUEEN AMNES LIATE
LOFsTOM  SWIEH QAT

11 March 1987

Thank you for your letter of 10 Hirﬂﬁxenﬂlﬂﬁinq one L[rom
'

Dr Lionel Kopelowitz. Dr Kopelowitz¥ letter has in fact crossed
with one which the Home Secretary sent him on 10 March {copy
attached) following up the recent meeting with members of the
Wieszenthal Center.

In the circumstances I think that it would suffice for the
Prime Minister to reply briefly along the lines of the attached
dratt.

W R FITTALL

C D Powell, Esq




Draft letter for signature by the Prime Minister to:
Dr Licnel Kopelowitz

The Board of Deputies of British Jews

Woburn House

Tavistock Bguare

LONDOH
WC1H QEF

Thank you for your letter of 5 March following the Home
secretary's recent meeting with representatives of the Simon
Wiesenthal Center and of the Board of Deputies. You will by
now have seen a letter which the Home Secretary sent You on
10 March. Like him, I am sure that it is important that the
Board and the Government should remain in close touch an this

sengitive and most important matter.

you for your kind wishes for my visit to the Soviet

SN




OUEEN ANNE'S GATE LONDON 5WIH 9AT

\O March 1987

,D-QA-W f"lf‘ Lﬁ'ﬂ'b.z.'lﬁm"'l.,

I was very pleased that the Board of Deputles was able to be
represented at the meeting which I had last week with members of the Simon
Wiesenthal Center.

Your eolleagues will have reported to you on the meeting. I
explained that there are no statutory limitaticns wmnder British law which
would enahle thoze accuzed of war crimez te emjoy immmity although in
practice the gathering of evidence bacomss mere dlfficult with the passage
of time. The fact that names are included in a2 particular list i3 not of
cotirge 1tself an Indicatlon of guile, The difffeuwlties In the way of
progecution or extradition under our existing law are explained In the
letter of 13 February from the Prime Minister. There are, however, other
posaible courszes of action open to the Govermment, for exacmple the statutory
procedures for depriving a person of his clitlizenshlp. There are alse
procedures for deportation, although these may not be used as a disgulsed
form of extradition. Beyond that i1t would be possible to contemplate
changes 4in the law, although the case for any auch change would depend
Bubstantially com- the walght of evidence brought forward against thoas
alleged to0 have committed war crimes. Before the Governmment could
contemplate reccmmending to Parliament a change in the law it would be
necessary to have much more evidence to support the allegatiens which have
go far been made agalnat partliciilar Individuals.

I emphasised, at the meeting, the importance of obtaining evidence
23 to the gullt of those accused of war crimea. I indicated that the
Government would be continuing its own enquirles to establish how many of
those named in the Center's 1list were still alive and where they are living.
¥e are also examining the statements which those concermed made Wwhen
Interviewed on their arrival in this country and when applying for Bricish
citizenship or travel documenta. In addition we are trying to track down
the documentary material which the Center has identified to sopport the
allegations made against those named on the present 1i=st. The Center
helpfully confirmed at the mesting that it would be happy to provide ua with
coples of the documentary material available to it,

I sald at the meeting that we had no Iintention of releasing the
names of those on the list who were still living in this country and your
representatives and those from the Center readily agreed that they too would
not wish to dlsclose any names.

I hope that we can keep in close touch on this importent and

difficule maccer.

VD'V‘-A‘:]\"-""’-—* }'l'.m:

Dr Lionel Kopelowitz







10 DOWNING STREET
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From the Private Secretary 10 March, 1987.

I attach a copy of a letter to the
Prime Minister from Dr. Lionel Kopelowitz.

I should be grateful if you could
{7 |pruviﬂe a draft reply for the Prime Minister's
ﬁ | | signature, to reach me by 24 March please.
b
I

{C.D. Powall)

William Fittall, Esg.,
Homs Office.




The Board
&f Deputies
of British Jews

WOBURN HOUSE, TAVISTOCEK SQUARE, LONDON,WCIH OEP.

Telex 250666 BODNG  Telegrams DEPUTIES, LONDON, WEI  Telephone- 01-387 3952 or 383 7651

FROM THE PRESIDENT
Sth HMarch, 1937

The Ft. Hon. Mre. Margaret Thatcher MP

Prime ¥Minister 1

10 Downing Street rr’ "
LONTION Sl _--'1I LS

_ ~ .
Ef.':’p,-x: L s )'I'thf'-ﬁ”lL

Thank sou for your letber of ?Eb:ﬂgﬁ} 13. I delayed replyling until after

the meeting between the Home Becrétary and representatives of ths Simen

Wiesgenthal Canter in Los _l'|.r|I|.1¢-l_||_-;:_:, and of the Bosrd if Daouties. This has

noWw taken place and I am sure that you have received a full repart,

My colleagues were encouraged by the Home Becretary's promige = and indeed
your own - that the investigations are conlinuing and that these will
inglude 8 study of how countriea with similar legal asystems Lo our own have
approached the problem. In this regard, we would recommend contact wizh
the governments of the Uniled States, Canada and Australia.

Tasre are also the immigration records to be checked. 1t may well be thal
the people concerned, =ix of whom have now been identified, made falme
statements in order to obtain entry to the U.K. or subsequently when thay
applied Tor British nationality.

Ubviously the question of extradition may also arise at a later stage.

The Wazi atroclties remain highly emotive as indeed you recall, and the
Jewigh community is greatly concerned that those who committed them should
e brought to justice. Chviously, proper evidence must be produced and tha
meatter thoroughly investigated., This is all we are asking for.

May T take this opportunity, on behalf of the Board, of wishing you & safe
and succesaful vigit to the Soviet Uniomn.
g
ui,_.- i gl Caniby
| #
LW

&

;.;{.4 mlll ©

FLI.L:..T'

(Dr. ) Lionel Kopelowitz JE

Prendemc Uir, Liomel Kapelswic, |0
Vice-Prasidenm: Epie Mavnsiae. 5 °
Fregsurer: Jelires PMonmck F.O8
e orrary Lersral Havim Pianes
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YOUR TELNO 3T TO TEL AV|iVr NAZ| WAR CRIMIMALE.

1. BACKSROUND. THE MENZJES: REW(EW OF MATEZ )AL PELATING T THE
ENTHY OF SUSPECTED WAR TRIMINALS INTO AUSTRALIA WAS TAELED In
PARL|AMENT LAST DECEMBER [SEE LINDSAY'S LETTER OF 15 JECEVIESR
THOM 5PEY . IT CONMCLUDER THAT |T WAS LIKELY THAT PEIPLE WHD HALT
, COMMITTED SERIOUS WAR CRIMES HAD ENTERED AUSTRALTN AMD
REGOMNENDED THAT (1) THE GOVERNMENT SMOULD TAXE APPROPR (ATE
ACT [ON UKDER THE LAW TO BRIN3 TO JUSTICE PERSONS FOUXD I HUST
dHO HAD COMMITTED SEFI0US WAR CHIMESs AND [11) & UMIT 36
ESTADL ISHED WITHIN THE OFF ICE OF THE DIRECTOR OF PUSLIC
PIOSECUT IONS (DPPY BOTH TO MAXE PREL |MINARY [HWEST)ZAT|OMS

0F THE 7O NAMED (IN A CONFIDENT|AL FART OF TRE SEPORT) &HD TO

—

BEAL WITH WEQUESTS FOR EXTRADITION OF ALLEGED WAR CRIM|YALS.

g. THE GOVERNMENT HAS BEEM CONSIDERING THE RECOMMEDIATIOHT,
AYD LAST WEEK THE ATTORNET=GENERAL, MR BOWEN, ANNOUNCED |TS

AESPONSE . —

AL

d. A SOMEAQ SA1D THAT THE SOVERNMENT ACCCETED

A4 W COMCLUS|ON AND RECOMMEWDATIONS [OUTLINED

JFD NOT PEGARD THE CHAPTER ! QSR -CN SERIOUS WA

T2 PROSECUTE . SOULD PE SGNCESHED

TR EXYTEAOITE oE
He)
SOVIET UNITON ANl STERN EUROREY . HOMEY

3 REJUEST FO& EXTRADITION OF AN ALLES
RAMTHEL WITHIN THE ‘CONTEYT OF JUSTRAL1&"S HOPuUA|
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A. & SPECLAL rﬂ?Ej* SATICNS WhrT LD FE SET UR | TYE
ATTORNEY-SENERALTS DEPARTHENT, FEPORTING DIRECTLY T Hi“, To
INVESTISATE THOSE ‘NAMED N THE REVIER AND ANY ITHER »ERs0OWS
RESIDENT N AUSTRALIA RLLESEDT TO HAVE COMMITTED WAR Co(HES
[GUCH ASTTHOSE MAMES SRSCER. OW 3Y THE S1%0M WEESEUTMHAL rCouTeE
T MR- REWKE, THE PRIMS _WAN[STER). IT WOWLD 3E 4EADED

8Y FORBER KEFIOMAL CRIRE KUTHOR ITY COMM|SSIONER, M3 90PERT
GREENWODD oC. FT WOOLD BE U™ TO THE OFFISE 0F THE npp T "ET IDE
WHETHER £V |TENCE GATHERED BY THE UMIT WARRANTS CHATGES
LUSPFECTS . PROSECUTEON WOULD ONLY PROCEED WHERE TYE CHARSES
SERTOUS AND FULLY-SUPPORTED BY EVIDENCE. 3ERIOUS CHAREES HEANT,
rof EXAMFLE:- PARTICEPRT HOM N PALICE OR SECUSITY UNITS |NVOLVED
I8 DEPORTING, ILL-TREAT &G OR MUROED (M3 OEQZLD OM RAZIAL 0R
FOLIT ICAL GROUNDSy WORKING 45 SUARES OR ADMIQISTEATORS |IN
GERMAN=ESTABL ISHED CONCENTRATION CAMPS OF PI[S0OMC AT w4IoH
PEQPLE WERE ILL-TREATED OR MURDEREDs AND PAST|CISATIOY AT
EXECUTIVE LEVEL IN MATFONAL 0F LOCAL PUPPET SAYESYMENTS |NDED
GERMAN DIRECTION IMVOLVING DIRECT RESPONBIBILITY FOR DSOORTATION,
FLL=TREATHENT ORf MURZER ON RACHAL 08 POLITIGAL BEOUFDS. LESSES
ACTIONE SUCH -AS MEMBERSHIP IN OF DEMONSTRATED SyMOATUY 07
FASCIET MOVWEMENTS. WOULD. NOT WARRANT ATTEMT10M.

B, TO ENASLE PROSECUTIONS [N AUSTRALIA, THE SOVETYMERT WALLT AVEND
THE WAR CRIMES ACT 1345 AS SDON AS POSSIBLE. 97)uC|PaL

A¥ENDWENTS WOULDr PROVIDE FOR TRIALS BEFORE STATE AND

TERRITORY COURTS EXERCIS1NG FEDERAL CRIMINAL JUR(534CTION,

IRSTEAD CF '1|LFT1'_|"|" ":ll':lll'l,E.LE;. iy a7 -:':"":'-"!T: I RROV|D
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e /THE SOMERNMENT 'S ACCEPTANCE. OF THE MENTIES PEVIE

RECOMMENDAT |ONS WAS: NOT SURPR IS MG THE COMMOY VIEW auoe

POL ITICTANS OF ALL 'PARTIES JI5.THAT ‘THE WATURE LMD THE

(MMENSITY OF WAR CRIMES COMMITTED BY THE .MAZt3S AWD THEIS

SUPPORTERS ARE SUCH THAT THOSE RESPONSISLE WUST SE BROUGHT TO BDOX,
HOWEWER LATE I THE DAY. THE ANMOUNCED PREFERENCE FOR

PROSECUTION. JN ADSTRAL JA WILL ALLAY FEARS AZOUT THE FRIGNESE OF
TRIALS |M THE SOVIET BLOC, PARTICULARLY AMONGST THE

{SUCH AS THE CROATIAN, ESTONIAN, LATVEAN, LITHUANIA®, AND
UHTAMA 1N COMMUNITIESY. HOWEVER, THE DIFFICULT DQESTINE

OF WMETHER TO ACCEPT EVIDENCE FROM EASTERN EURQDPEAN AUTHARITIES
AT FACE WALUE HAS YET TO BE FACED..ALWEADY EMJGRE LEATEAZ ARE
JARY INS ASAINST 3OCH A COURSE. AND: THE LIBERAL JPPOSITION

AL50 HAVE EXPRESSED CONCERM.

EM|GRE GRONUPS

LEAHY

¥riy
CEMMAN B541

LIMITED COPIES TOs

WED MA HENDRY LEGAL ADVS

SO¥ D WA DIX0N RES D

MNEMAD __ PS/NO. 0 DOWNING ST

NEWS D PS/HOME SECRETARY

INFO @ PS/LORD CHANCELLOR

PLANNING STAFF PS/ATTORNEY GENERAL

EED P5/MA MELLOR HOME OFF ICE
LMD MR MAGLER CS DIV, HOME OFFICE
PAU MR WRIGHT C5 DIV HOME OFF ICE
SPD MA DOLPHIN IMMIG DIV HOME OFF ICE
HAD

MVD
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PS/LADY YOUNG

PS/MR EGGAR

FS/PUS

MR THOMAS

MR MUNRO

NA GILLWOAE

1R J FREELAND

MR RATFORD

MR BARR I NGTON

MR SLATER

SIR D MIERS

MA FEARN
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FM STOCKHOLM

TO PRIORITY FCO

TELNO 6h

OF D&15007 MARCH 87

INFO ROUTIME TEL AVIY, UKMIS MEW YORK, WASHIRGTON, CAMBERRA, OTTAWA
&

YOUR TELHO 37 TO TEL AVIV: ALLEGED WAZI WAR CRIMINALS IN THE UK pu~Ja

{. THE SWEDISH GOVERNMENT WAS GIVEN A LIST OF 12 INDIVIDUALS OF

BALTIC ORIGIN WHO WERE ALLEGED TO BE WAZ! WAR CRIMINALS BY THE

WIESENTHAL CENTRE IN NOVEMBER LAST YEAR. TWE CENTRE CLAIMED THAT

THESE PEOPLE WERE ALL IN SWEDEN, AMD WERE WOW SWEDISH CIT1ZENS.

2. AN ENOUIRY BY A COMMISSION OF JURISTS ESTAELISHED THAT ONLY &L OF

THE 12 WERE STILL ALIVE, AMD THAT ALL OF THESE WERE ELDERLY.

ON 12 FESRUARY THE GOVERNMMENT ANNOUNCED ITS DEC1SION NOT TO TAKE

ANY ACTION. THE PRINCIPAL JUSTIFICATION WAS TMAT SWEDISH LEGISLATION

DOES NOT ALLOW PROSECUTION OF SER|OUS OFFENCES MORE THAN 2% YEARS

AFTER AN OFFENCE WAS BEEN COMMITTED, THE POSSIBILITY OF EXTRADITION

WAS WOT REFFERED TO PUBLICLY, BUT SWEDISH LAW FORGIDS EXTRADITION

OF SWEDISH CITIZENS.

F:-THE WTESENTRAL CENTRE WAS CRITICAL OF THIS DECISION BUT THERE HAS

M0T BEEN AMY REAL REACTION FROM THE SWEDISH PUBLIC.
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RESTRICTED

ref. A0B7/515

PRIME MINISTER

Cabinset: Home Affairs

The Homs Becretary intends to report under Home Affairs how
we currently stand on dealing with tha Simon Wiesenthal Centra's

E—

allegations about war criminals from the former Baltic republics
now living in the United Kingdom. At your meeting on 3 February
y;h gaid that discreet EﬂiGEriBﬂ should be made to establish how
many of the 17 names on the Centre's list were still alive and

rasident in the United Kingdom, and that an assessment should be

prepared by officials of the evidence cited by the Centre
against them. You also decided that it was tooc early for
Ministers te reach any definite conclusions on how the matter
should be handled, and that the Home Secretary should not raise

false hopea. You noted the passage of time, the lack of
agiggpce. the wvarious legal obstacles and the difficulty of
retrospective legislation as all restricting our capacity to
help.

i The Home Secretary met on Tuesday the all-party group that
has interested itself in this matter. He took the line decided
on at your meeting, and informed the group of the numbers
(though not the names) of the alleged war criminals who were

known to be still alive and living here, those known to ba dead,

——

and those who could not be traced. Representatives of the

Simon Wiesenthal Centre will be seaing the Home Sacratary next

——

weeak.,

3. At this stage, the Home Secretary simply wishes to report
that his assessment is that the pressure for action will be avan
higher than he had predicted, and that the Government may have

to reach a decision in the reasonably near fﬂfture_ He is not

L
RESTRICTED
BR IAAF




RESTRICTED

proposing any particular course through the minefield of legal
difficulti55: though I understand that he balisaves that tha
acceptance of Israali extra-territorial jurisdiction for war
crimes against Jews might - despite its manifold problems - he

the most Frultful line to axplore.

4. The Solicitor General will be present to comment if you

wish, though it will be sufficiant simply to take note of the

Home Becretary's reaport at this stage.
NG
ROBERT ARMSTRONG

£9 February 1987

2
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1O DOWNING STREET
LONDON SWIA 2AA

THE FRIME MINISTER 13 Pebruary 18987

_;k;ﬂ:L1wjfl

Thank you for wvour letter of 31 Octocber about the list
of seventean people alleged to be war criminals living in the
United Kingdom, drawn up by the Simon Wiesenthal Center. You
azsk for these allegations to be investigated. I kKnow that
you also wrote to the Home Secretary on 28 November with the
text of a unanimous resaolution made at the November meeting
of the Board of Deputies, calling for the Government to make
a fall and swift investigation; and to ensure that the
guilty are brought to justice., I am very sorry that you havae
had to wait until now for a reply. But the legal questions
ralsed by the Center were [ar from straightforward and it was

necassary ko give them careful consideration.

Like anyone who has wvisikted Jerusalem I shall never
forget what I saw at Yad Vashem. Iks stark message brought
home to me forcibly what the Jewiszh community must feel about
those dark days of the Hazli era. I therefore fully accept

the grave concern expressed in your letters.

It may be helpful if I describe the present legal
position in the United Kingdom regarding the prosecution of
alleged war crimes. The jurisdiction of United Kingdom
courts is generally confined to crimes committed within the
national territory, and there 18 little scope to bring

proceedings for offences committed abroad, particularly where

the accused were not British citizens at the time the
offences took place. An extraterriterial prosecution is
seldom a practical proposition, given the nature of our lagal

system and our laws of evidenca.




It is for this reason that it has been our longstanding
practice to seek to deal with crimes alleged to have occurred
overgeas by means of extradition. Thus the Unlted Eingdom
extradition law does not prevent the extradition of British
citizens. In this connection, it is relevant that the United
Kingdom has ratified the United Wations Convention on the
Frevention and Punishment of the Crime of Genocide. The law
thus establishes the offence of genocide, which is also made
extraditable. It iz nokt possible for a person accused or
convicted of that crime to avoid extradition by claiming that
his offence was political. Nor is there any time-bar to
limit the institution of the procesedings for the offence of
genocide. The gensral position 1s therefore that war crimes
are axtraditable in United Kingdom law. However, axtradition
may only take place where there is an extradition treaty with
the requesting state, and subject to the terms and conditions
of that treaty. As you will know, it has recently been
allaged that documents issued in 1948 show that the United
Kingdom operated a secret policy to prevent war crimes trials
and toc refuse the extradition of war criminale. 1In fact
these papers ralated only to the United Eingdom zone in
Garmany. There has been no such policy in operation in
respect of extradition requests made to the United Kingdom.

The material supplied by the Simon Wiesenthal Center
contains general allegations but it includes no evidence and
cannot itself provide the basis for legal action. It is also
likely that; in view of the legal consideraticns I have
described; the scope for action in respect of these
particular alleged offences would in any event be sevaraly
limited. Our review of these matters is however cantinuing
and we will also ba studying how countries with similar legal
arrangements have approached the problem.

Dr. Licnal Eopalowitz, J.P.




T

10 DOWNING STREET

LONDON SWI1A TAA

From the Privale Secrefary
12 February 1987

I am sorry that you have had to wait until now for a

reply to your letter of 22 October to the Prime Minister with
which you encleosed a list of seventeen names of men alleged to
be war criminals living in the United Kingdom. The Prime
Minister has asked me to say that we are very grateful for the
way you have brought this grave matter to our attention.
Mrs Thatcher wishes me to make clear her deep revulsion at the
atrocities committed during the Nazi era - brought freshly to
her mind when she visited Yad Vashem again last year - and her
understanding of what Jewish communities throughout the world
must feel about those dark days. She has therefore considered
most carefully the matters raised in your letter.

As you know the Prime Minister has asked the Home
Secretary to receive you on her behalf and discuss this matter
with you. But it may be helpful if, in advance of your
discussion with Mr. Haurd, I describe the present legal
position in the United Kingdom regarding the prosecution of
alleged war crimes. The jurisdiction of United Kingdom courts
is generally confined to crimes committed within the natiomnal
territory, and there is little scope to bring proceedings for
of fences committed abroad, particularly where the accused were
not British eitizens at the time the cffences took place. AN
extraterritorial prosecution is seldom a practical
proposition, given the nature of our legal system and our laws
of avidence.

It is for this reason that it has been ocur longstanding
practice to seek to deal with crimes alleged to have occurred
overseas by means of extradition. Thus the United Ringdom
extradition law does not prevent the extradition of British
citizens. In this connection, it is relevant that the United
Kingdom has ratified the United NHations Convention on the
Prevention and Punishment of the Crime of Genocide. The law
thus establishes the offence of genocide, which is also made
extraditable. It is not possible for a person accused or
convicted of that crime to avold extradition by claiming that
his offence was political. WNor is there any time-bar to
1imit the institution of the proceedings for the offence of
genocide. The general position is therefore that war crimes
are extraditable in United Kingdom law. However, extradition




may only take place where there is an extradition treaty with
the requesting state, and subject to the terms and conditions
of that treaty. You may be aware of recent allegations that
documents issued in 1948 show that the United Kingdom operated
a secret policy to prevent war crimes trials and to refuse the
extradition of war criminals. 1In fact these papers - which
were publicly available - related only te the United Kingdom
zone in Germany. There has been no such policy in operation

in respect of extradition requests made to the United
Kingdom.

The Prime Minister is sure that you will recognise that
the material supplied with your letter of 22 October, although
it contains a general allegation against the people whose
names are listed, does not itself provide the basis for legal
action., It also follows from our consideration of the issues
raised by your letter that the scope for action in respect of
these particular alleged offences is likely to be severely
limited by the legal considerations I have outlined above.
However, we are continuing our review, and in particular will
be studying how other countries with similar legal
arrangements have approached the problem.

I am sending a copy of this letter to Mr. Greville
Janner, MP,

CHARLES POWELL

Rabbi Marvin Hier




From: TiE PRVATE SECRETARY
Home Orrice

QUEEM AMNES OATE

LONWDN SWIH 9AT

|2, February 1987

I promised in my letter of 9 February to
send you a draft reply for you to send the
Simon Wiesenthal Center. The attached draft
reflects the line agreed at the Prime
Minister's 3 February meeting. Dr Kopelowitz
of the Board of Deputies is also owed a letter
and I attach a draft letter which the Prime

Minister may wish to send herself.

I am sending copies of this to Richard
Etoate, Lyn Parker and Chris Newall (LOD).
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it letter for signature by the Prime Minister to:

Dr Kionel Kopelowitz JP

President

Board of Deputies of
British Jews

Woburn House

Tavistock Square

LONDON, WC1H OEP

Copies to be sent to:
PS5 to the Home Secretary
PS5 to the Foreign Secretary

PS5 to the Bolicitor General
PS5 to the Lord Chancellor

Thank you for your letter of 31 October out the lisk of
sevanteen people alleged to be war crimina living in the
United Kingdom, drawn up by the Simon Wiegdenthal Center. Vou
ask for these allegations to be investigated. I know that you

also wrote to the Home Secretary on 28/November with the text

of a unanimous resolution made at the/ November meeting of the

Board of Deputies, calling for the Government to make a full
and swift investigation; and to engure that the guilty are
brought to justice. I am very sogry that you have had to wait
until now for a reply. But the gal gquestions raised by the
Center ware far from straightforward and it wasg necassary to
give them careful consideration/

Like anvone who has visited!derusalﬂm I shall never forget
what I saw at Yad Vashem. Tts|stark maéssage brought homa to me
forcibly what the Jewish community must feel about those dark
days of the Nazi era. I therefore fully accept the grave

concern expressed in your lekbkers.

It may be




.' It may be helpful if I describe the present legal position

in the United Kingdom regarding the prosecution of alleged war
crimes. The jurisdiction of United Kingdom courts is generally
confined to crimes committed within the national territory, and
there is little scope to bring proceedings for offences
committed abroad, particularly where the accused were not
British citizens at the time the offences took place. An
extraterritorial prosecution is seldom a practical proposition,

given the nature of our legal system and our laws of evidence.

It is for this reasen that it has been ocur longstanding
practice to seek to deal with crimes alleged to have occurred
overseas by means of extradition. Thus the United Kingdom
extradition law does not prevent the extradition of British
citizens. In this connection, it is relevant that the United
Kingdom has ratified the United MNations Convention an the
Prevention and Punishment of the Crime of Genocide., The law
thus establishes the offence of genocide, which is also made
extraditable. It is not possible for a person accused or
convicted of that crime to avoid extradition by claiming that
his offence was political. HNor is there any time-bar to limit
the institution of the proceedings for the offence of
genocide. The general position is therefore that war crimes
are extraditable in United Kingdom law. However, extradition
may only take place where there is an extradition treaty with
Ehe reguesting state, and subject to the terms and conditions
of that treaty. As you will know, it has recently been alleged

that documents issued in 1948 show that the United Eingdom

Joparated a




t.rated a secret policy to prevent war crimes trials and to

refuse the extradition of war criminals. 1In fact these papers
related only to the United Eingdom zone in Germany. There has
been no such policy in operation in respect of extradition

requests made to the United Kingdom.

The material supplied by the Simon Wiesenthal Center
contains general allegations but it includes no evidence and
cannot itself provide the basis for legal action. It is also
likely that, in view of the legal considerations I have
described, the scope for action in respect of these particular
alleged offences would in any event be severely limited. Our
review of these matters is however continuing and we will also
be studying how countries with similar legal arrangements have

approached the problem,




Draft letter for signature by the PS to the PM to:

Rabbi Marvin Hier

Dean

Simon Wiesenthal Center
9T&E0 West Pico Blwd

Los Angeles

CA 90035 4790

United Btates of America

Copiles to be sent to:

PE to the Lord Chancellor
PE to the Home Secretary

PE to the Foreign Secretary

The Solicitor General
HM Consul, Los Angeles, USA.

I am sorry that you have had to wait unfil now for a reply
to your letter of 22 October to the Pri Minister with which
you enclosed a list of seventeen names gf men alleged to be war
criminals living in the United Kingdog. The Prime Minister has

asked me to say that we are very grateful for the way you have

brought this grave matter to our aytention. Mrs Thatcher

wishes me to make clear her 1 revulsion at th

Com bredde b B Ry werd D S (odd Yol VasKin g

atrocities commitredduring the Mazi Era,]an_dr__p'alﬂ.riﬁliﬂ,}‘]_ Loty i -
foliowing—her recent vigit to Jerusalam, her deap understanding .
of what Jewish communities thyoughout the world must feel abouk

those dark days. She has thdrefore considered most carefully

the matters raised in your

As you know the Prime mﬁnister has asked the Home Secretary
to receive you on her behalf and discuss this matter with you.
But it may be halpful if, in advance of your discussion with

Mr Hurd, I describe the present legal position in the United

SEingdom




Eingdom regarding the prosecution of alleged war crimes. The
jurisdiction of United Kingdom courts is generally confined to
crimes committed within the national territory, and there is
little scope to bring proceedings for offences co

abroad, particularly where the accused were not

citizens at the time the offences took place.

territorial prosecution is seldom a practica proposition,

given the nature of our legal system and o laws of evidence.

It is for this reason that it has bden our longstanding
practice to seek to deal with crimes leged to have occurred
overseas by means of extradition. THuz the United Kingdom
extradition law does not prevent th¢ extradition of British
citizens. 1In this connection, it fs relevant that the United
Kingdom has ratified the United tions Convention on the
Prevention and Punishment of thef/Crime of Genocide. The law
thus establishes the offence of/genocide, which is also made
extraditable. It is not possible for a person accused or
convicted of that crime to avdid extradition by claiming that
hig offence was political, is there any time-bar to limit
the i1nstitution of the procegdings for the offence of
genocide. The general positfion is therefore that war crimes

are extraditable in United Hingdom law. However, extradition

| bl
may only take place where there is an extradition treaty with

the requesting state, and subject to the terms and conditions
of that treaty. You may be aware of recent dllegations that
documents issued in 1948 show that the United Kingdom operated

a secret policy to prevent war crimes trials and to refuse the

saxtradition




extradition of war criminals. In fact these papers - which

were publicly available - related only to the United Kingdom

Zone in Germany. There has been no such policy ¥h operation in

raspect of extradition requests made ko the Un{Eed Kingdom.

The Prime Minister is sure that you will recognise that the
material supplied with your letter of 22 fOctober, although it
contains a general allegation against the people whose names
are listed, does not itself provide the basis for legal
action. It also follows from our cogsideration of the issues
raigsed by your letter that the scopg for action in respect of
these particular alleged offences i; likely to be severely
limited by the legal considerations I have outlined above.
Howaver, we are continuing our review, and in particular will
be studying how other countries with similar legal arrangements

have approached the problem.

I am sending copies of thig to Mr Greville Janner MP.
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LONDON SW1A IAA

THE PRIME MINISTER 11 February 1987
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In my letter of I8 January I promised to give you and
Greville Janner a response on the gquestions raised by the
list of names of war criminale compiled by the Simon
Wiesenthal Center. The Govarnment naturally treat the
allagations which have been made sericusly. But, as I have
indicated, the letter we have received from the Center raises
difficult guestions of law. In view of this, Douglas Hurd
will be getting in touch and will suggest meeting you to
discuss the general legal position and United Kingdom
policy.

The legal position is:; in brief, that there does not
appear to be any scope for the prosecation in the United
Kingdom courts of people accused of war crimes committed
abroad during the last war where the people concerned wera
not at the time British citizens. AsS yoi will know, it has
been longstanding policy to rely on extradition as the means
by which people accused or convicted of offences committed in
foreign countries may be brought before the courts. War
crimes in this respect fall to be treated in the same way as
other serious offences: they are extraditable and the United
Kingdom would be able to extradite any person to face such a
charge provided the regquirements of our law are met. 1 know
that it has been argued that documents issued in 1948 show

that the United Kingdom was then opposed to war crime trials

and that a secret policy has ever since prevented extradition




taking place. However the documents in guestion related only

to the United Kingdom zone in West Germany, and not to
extradition from the United Kingdom itself, Indeed, T
understand that a review of extradition regquests made to the
United Kingdom has shown that no such policy has operated
and that reguests for alleged war criminals were treated in
the same way as other extradition regquests. There are,
however ;, major difficulties 1ln the way of extradition in
these particular cases, and that is part of the ground which
Douglas Hurd wants to cover with you.

I hope that thia brief explanation ia helpful, and that
it will ba possible for yvou to meet Douglas Hurd for a £all

discussion in the near future.

I am sanding a copy of this lettar ko Greville Jannar.

Tha Right Honourable Merlyn Rees, M.P,
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CHE PHIVATE SECRETARY

Home Ornce
OUEEN AMNE'S GATE
LONDOMN EWIH YAT

9 February 1987

Thank you for your letter of Bffébfﬂ&f? about the meeting
the Prime Minister held to consider the allegations by the Simon
Wiesenthal Center that war criminals are living in the United

Kingdom. We shall send you a draft reply to the Center shortly,
but I now attach a draft letter for the Prime Minister to =end
Lo Mr Rees and Mr Janner which explains very briefly the general
legal position. The Home Secretary is writing separately to
arrange a meeting.

I am sending copies of this to Richard Stoate, Lyn Parker
and Stephen Wooller.

W R FITTALL

C-D Powell, Esg




Draft letter for signature by the Prime Minister to:

The Rt Hon Merlyn Rees, MP

Houge of Commons
Copies to be sent to:
Mr G Janner, QC, MP

P8/Lord Chanceller
Foreign Secretary

" Home Secretary
) HYy (‘j‘_‘k,{\ Solicitor General

7

In my letter of 28 January I promised to give you and
Greville Janner a response on the guestions/raised by the list
of names of mu; eri Eals com 1l&ri by the Simon Wiesenthal _ B

%ﬁhkﬂi;L-—k' a2 iph bed, WAL, madl dle 'hxj —r
—fanter. ﬂs 1 have 1nd1cateﬂ the letter we have received from

the Center raises difficult guestions of law. In view of this
Douglas Hurd will be getting in towch and will suggest meeting
you to dlscuss the general lagal ‘position and Dnited
policy, .
S T LI = =
"'u"" Ay N _..:_M__’:E-'F{i:
—— _— r . i

i '{I'r El'ua L'}_.E‘-L '{.:Fl Py, \,n .h"\-"E HI'
-—-——-.jfhaL there ¢ ﬂnes not appear to be any scope for the prosecution

in the United Kingdom courts of people accused of war crimes
committed abroad during the last war where the people concerned
wera not at the time British ecitizens. As you will know, it has
been longstanding policy to rely on extradition as the means by
which people accused or convicted of offences committed in
forelgn countries may be brought before the courts. War crimes
in this respect fall to be treated in the same way as other

serious offences: they are extraditable and the United Kingdom

Jwonld be abla




would be able to extradite any person to face such a charge
provided the requirements of our law are met. I know that it
has been argued that documents issued in 1948 show that Ehe
United Kingdom was then opposed to war crime triasls and that a
secret policy has ever since prevented extradition taking
place. However the documents in question related enly to the
United Kingdom zone in West Germany, and not to extradition from
the United Kingdom itself. Indeed, I understand that a review
of extradition requests made to the United Kingdom has shown
that no such policy has operated and that requests for alleged
war criminals were treated in the same way as other extradition

L T g 'l--i'-r"-l.':".
8. There are of-cewrse major difficulties in the way of
)

extradition in these particular cases, anﬁ that is part of the

ground which Douglas Hurd wants to cover/ with you.
I hope that this brief explanatiod is helpful, and that it
will be possible for you to meet Douglas Hurd for a full

discusgion in the near Future.

I am sending a copy of this, letter to Greville Janner.
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From the Private Secrelary

3 February 1987
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BEIMON WIESENTHAL CENTER

The Prime Minister held a meeting in her room at the
House of Commons this evening to consider the allegations by
the Simon Wiesenthal Center that war criminals from the
former Baltic Republics are living in the United Kingdom. The
Lord Chancellor; the Foreign Secretary; the Home Secrstary,
the Attorney General and Mr. Mellor were present.

In discussion it was recognised that the difficulties;
spelled out in the Home Office's note, in the way of taking

legal action against those on the Center's list were
well-founded., It was suggested that the Canter's reguests
were misdirected since the United Eingdom had no locus. They
should properly have been addressed to a state which had
grounds and a legal basis to mount a prosecution. The
evidence provided by the Center against those on the llst was
nugatory.

On the other hand, hideous crimes were involwved which
could not be obliterated by the passage of time, The Jewish
community in this country naturally felt very strongly about
them. The Government had a duty to treat the allegations
seriously. The Home Secretary would be meeting
represantatives of the Center later this month. While he
would have to point out to them the legal obstacles to
prosecution or extraditIon, he must also be able to show that
the information provided by the Center was baing followed uap.

Summing up the digcussion,; the Prime Minister said that
it was too early Eor Ministers to reach any definitive
conclusions, Discreet asngquiries should be made ko establizh
how many of the 17 names on the Center's list were still alive
and resident in the United EKingdom (indead thiz should already
have been done), The evidence cited by the Center against
them, mostly in the form of page references in published
works,; shculd be analysed by officials and an assessment
prepared for Ministers, Meanwhile; when the Home Secretary
saw the representatives of the Center, he should make clear
that the United Kingdom had every reason historically to want
to help and that the Government were making enguries on the

RESTRICTED




RESTRICTED
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basis of the Center's letter. But he should also point out
that the passage of time, the lack of evidence, the various
legal obstacles and the difficulty of retrospective
legislation all restricted our capacity to help and he would
not wish to raise false hopes. We would need mere time, and
information on how other countries facing similar legal and
practical difficulties were dealing with them, before we could
reach a f£inal judgement. This line should also be followed in
replies to Members of Parliament and others who had written in
support of the Wiesenthal Center,

I am copying this letter to Richard Stcate {(Lord
Chancellor's 0ffice), Lyn Parker (Foreign and Commonw=alth
Office]l and Stephen Wooller (Law Officers' Department).

g 3
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Stephen Boys-Smith, Esq.,
Home CQffice,

RESTRICTED




PFRIME MINISTER

MEETING OPF MINISTERS: ALLEGED NWASZI WAR CRIMINALS

The meeting needs bto decide how we should reply ko the

letkar [(in folder) from the Simon Wiezenthal ﬂantgz_gbﬂut

alleged Wazl war criminals living in the United Kingdom. You

read the papers over the weekend. The Lord Chancellor,

Foralign Becretary, Home Becretary and Attorney General will

attend.

The poinkts which need to be dealt with are:

(1)

the original letter from the Wiesenthal Center

supplied no evidence, so we do not at present have
g i

anything to sustain the allegations. On the other

hand, if we ask for evidence, it will imply that the

Governmant are ready to consider taking action. The

praliminary view i3 that there 18 no action we can

taka. Shonld we ask to sea the avidence? Or is it

hetter to keep the evidence at arms length?

Do collaagoess agreas that the legal options available

to us are as limited as the Home Office note

suggests?
Is it the case that extradition to the Soviet Union
would, in the case of allegad war crimes, arcuss

great puablic revulsion?

15 there any support for the two available options

for legal action:

retrospective legislation creating extra-
territorial jurisdictiony; and

gpecial extradition legislation to recognise
Iaraali extra-territorial jurisdiction? (But

the Israelisa have not yet shown any interest.)?

i_":b_:\_)

CHARLES PCOWELL

2 February 1987




FRIME MINISTER

rJ

ALLEGED WAR CRIMINALS

The Simon Wiesenthal Center wrote to you last Octobar

enclosing a list of seventeen alleged Nazi war criminals now

resident in this country. MWo evidence was provided against
thoBe on the list, But the letter asks for the accusations to
be investigated, the availability of witnesses to be assessed
and, if necessary, a special legal apparatus to be established
to deal with the suspects. The Center's Director also sought

a meeting with you. ESeveral MPs have written on the same

e —

subiject.

————

Home Office Ministers have been agonlsing how to deal with the
problem which raises difficult legal lssues, and have now

asked for a meeting with you to discuss it. I have fixed this

for 3 February. The Lord Chancellor, Foreign Secretary, Home

Secretary and Attorney General will attend.
e —

The attached paper sets out the factual background. It notes

that the Home Office have information on ten of those on the

—————

list. It reaches the conclusicn that ther@ is nothing that we

can do aboat tham,

— .

The assential points are:

we have no jurisdiction in this country over the alleged

crimes, which were committed in the Baltic Republics;
faior o : bl

deprivation of citizenship would be hard to justify and
of little practical effect;

axtradition would have o be to the Soviet Union {(we

—

cannot extradite to Israel because the alleged crimes
were not committed on their territory. This would be

technically feasible once the Criminal Justice Bill

became law, But sending peopla back to face Soviet
justice is regarded as unpalatable.




retrospective legislation creating extra-terroritorial
jurisdietion, to enable them te be prosecuted in ths

country, is technically feasible, as is legislation to

permit extradition te Iskael, But in both cases it would

be politically controversial given that the alleged

o —

—

orimes Were committed over 40 years ago.

Hanging over all these considerations is the absence of any

—

evidence. Qur first step must surely be to ask for this.
e et

I have suggested that it would be more appropriate far the
Home Secretary to see the representatives of the
Simon Wiesenthal Center in the first place.

C By

Charlas Powell

30 January 1987

DASRCO




10 DOWNING STREET

LONDON SWiA 1A A

THE PRIME MINISTER 28 January 1987

e,

Thank you for your laetters of B December and 22 January.
1 am sorry I have not yet been able to reply to Greville
Janner's letter about the list of names of war criminals
compiled by the Simon Wiesenthal Centre. The letter we have
received from the Centre raises important issues and
difficult guestions of law. I can, however, assure you that
we are looking at the matter urgently and carefully, and I

hope to be able to give you a response in the near future.

}mJa*ﬁf

o i

The Rt. Hon. Merlyn Rees, M.P.
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10 DOWNING STREET
LONDON SWIA IAA
&8 January 1987

Fram the Private Secretary

SIMON WIESENTHAL CENTER

Thank you for yeur letter of 2B January about the lizt
of alleged war criminals sent to the Prime Minister by the
Eimon Wiesenthal Center in Los Angeles.

I agree that replies to the Center and the various MPs
and others who have written are very much overdue. We shall
arrange a meeting under the Prime Minister's chairmanship as
scon as possible, probably early next week. Meanwhile I
agree that it would be best for the Home Secretary to see
rabbi Hier, with Foreign Office representation. Would you
please telephone him in Los Angeles - 213 553-9036 - before
the end of this week to explain that the Prime Minister has
asked the Home Secretary to see him on her behalf and to
offer a time.

I am copying this letter to Richard Stoate (Lord

Chancelloar's QEffice),; Lyn Parker (Foreign and Commonwsalth
Office) and Stephen Wooller (Law Officers' Department).

Charles Powell

William Fittall Esg
Home 0Office.
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SIMON WIESENTHAL CENTER

As you know, Home Office Ministars have been considering the letter
and 1list of alleged war criminals sent to the Prime Minister by the Simen
Wiesenthal Center in Leos Angeles. The approach made by the Center rail=ses
some very difficulc issues of political sensitivity and as I indicated when
we spoke, the Home Secretary has suggested that it may be helpful if the
Prime Minlster could hold a small ad hor meeting at which the Covernment's
line could be agreed. If this suggesticom commends itself to the Prime
Minister, it may be useful for Ministers to consider the brief factual paper
on the subject enclosed with thia letter.

4 response needs to go te the Center and replied are owed to
Members of all parties who have taken an interest in this matter. It would
obviously be helpful if Ministers were able to meet in the very near future
in time to decide on the response to be made to Rabbi Hier's request for a
meeting with the Prime Minister during his vislt te London next month. For
his part, the Home Secretary endorses the view expresaed in wyour letter of
19 January to Lyn Parker that it would be better for elther the Foreign
secretary or him o see Rabbhi Hier. Ferhape the moat convenient

arrangement would be for the HoMe Becretary toe hold the meeting, with
Foreign Office representation,

A copy of thia letter goes to Richard Stoate, Lyn Parker and

Stephen Wooller. i
/
1/,

W B FITTALL

C D Powell, Eaq.,




WAR CRIMINALE: STMON WIESENTHAL CENTEE

HOTE BY THE HOME OFFICE

This note describes the legal framework within which the 3imon Wiesenthal
Center's allegation that war criminals are living in the United Eingdom has
to be considered.

THE S5IMON WIESENTHAL CENTER'S LIST

Ba The letter of 22 October to the Prime Minister encloses a
"preliminary list™ of 17 names of people living in the United Xingdom who
are sald to have committed atrocities in Lithuaniam and Latvia during the

Garman occupatieon., (The two countrles were later amnexed by the Soviet

Union, the present position being accepted de facto but not de jure by HMG).
The letter explaina that during the German cccuopation almost the entire
Jewish population of those countries {numbering over 300,000 people)

T —————
perighed. Wo evidence 18 glven of the involvement of the 17 suspects in war

erimes, but the letter asserts that they were variously involved in crimes
against humanity, mass murder, torture, collaboration, membership of the S5
and alding the NHazl cause. In only three cases are addresses given, but in
gome cagea Lthe dates of departure for the United Eingdom are given. Dates

of birth are given for six suspects: Lf they are atill alive, their ages

would range from 63 to 20 years. Various sources of information are cited:

these include Western published Hnrks,tlsraeli archive MHTErialfnnd Boviet

publications. The Home Office has information on ten of the people. The

—

lecter asks for the accusations to be Investlgated, their troth determined,

the avallability of witnesses gmasessed and, {f necessary, special IEE;E

apparatus established to deal with the suspects. It alao asks for an early

meeting with the Prime Minister.
PROSECUTION IN THE UNITED KINGDOM

4 For the reasons sget out in Annex A 1t would mnot be possible to
progecute in the United Fingdom the people named in the list; even if there
was evidence againat them. In the absence of effective jurisdietion or of
an extradition reguest from ancther country there would ba me point 4n

inviting the police to make enquiriea.




DEPRIVATION OF CITIZENSHIP

4. On present information we have {dentified six of the 17 as having

—my

acquired British citizemship (all between 1956 amd 1967). It would mot be

possible to deport those who are British citizens. (It would still not be

possible to deport those who are not if this was used as & form of disguised

extraditionm). There are powers under section 40 of the British Naticmality

Act 1981 to deprive people of citizenship. But, in the case of those now

accused, the Home Secretary would need to be satisfied that the person had

acquired British citizenship by frawd, false repragentation or the

concealment of any material fact snd that it would not be conducive to the
public good for him to remain Britigh. The grounds for deprivationm must be
given in writing and the person has s right to take his case to a specially
constituted committee of inguiry. The effect of deprivation may be ko
render him stateless and technically he would be deportable. But 1t is
difficult to mee what we would them do with such a persen. It mmat he
agsuméd that he would be in a position te claim that his deportation was a
form of disguised extraditien. He coold in any event appeal against
deatination. Thus te strip people on the list of their British cleizenship,

if grounds for doing so could be established, would have little practical

effect,
-—'_'_.-_-

EXTRADITION

Bie United Kingdom extradition procedure is described briefly In Annex B,
The conduct of which the alleged war criminals are accused is clearly
extraditable under our lav although we have recelved no request for their
extradition, Extradition to the countries where the alleged offences were
comBitted would be in accordance with the Moscow Declaration (to which the

United Kingdom and the United States of America were parties) of Movember
1943, We know from earlier exchanges that the Soviet Union regards this
Declaration as still binding. However, extradition to the Soviet Union
{vhich annexed Latvia and Lithwania in 1940) is precluded as things stand
because we have no extraditlon treaty. That obstacle will in principle be

removed when the provision in the Criminal Justice Bill for ad hoc
extradition in the absence of a treaty is in force. Ad hoc extradition
would be subject te safeguards similar to those which currently apply in
the case of our bilateral and multilateral arrangements, including the
requirement to prove & prima facie case. If, after the Bill comes into




effect, we were to recelve a reguest from the Soviet IUnien for the
extradition of the alleged war criminals, it would be open to the Home
Secretary to initiate extradition proceedings. Howewar, in prarctice thea
United Eingdom could hardly surrender a person to face Soviet Justice.

e

. We could net extradite the alleged war criminals to Igrael, because
our extradltlon treaty with that country applies only to ocffences commiteted
within their territory. In any event [srael has mot - so far &g We are
aware - shown any interest in the people on the list. The Canadian courts
recognised in & 1983 case the present jurisdiction of the West Cerman courts
over war crimes committed in the Baltic states during the German oceupation,
We do not know how Uniced Kingdom courts would view such a claim to
Jurisdiction, but no request has been made by the West Cermans and this
would mot be firm ground for any publically announced poeliey.

EXPERTENCE IN OTHER COUNTRIES
See Annex C to thias nate.

CONCLUSLON

8. The limitationa of the legal framework described above and in Annex A
place the United Kingdom in a difficult position. It is longstanding policy
for the United Kingdom to rely on extradition to bring te justice people
accused of crimes committed abroad. But in the present case extradition is

-
not a practical proposition becauase we have no treaty with the Soviet Union,

The Criminal Justice Bill (&t present in Commons Committee) provides for
extradition in the absence of a treaty, but it would be wrong to glve the
impression that this power would lead to people being extradited te the
Soviet Unioen.

i Retrospective leglslation creating extra-territorial jurisdiction

would be necessary if we were to penallse in the United Kingdom the kind of

e S et —
dcta alleged against the people on the Center's 1ist. Although it should

not fall foul of the Eurcpean Conventlen on Human Rights, a proposal to
legislate to enable to be put om trial for acte alleged to have been
committed 40 years ago In another country wounld bhe controveraial.
Delimiting the scope aRd content of such legislation would not be easy. It

ls doubtful whether evidence would be forthcoming in a form whieh, in the




absence of exceptional ad hoc provisions, our courts would accept. Special
extradltion legislation which would recognise Iseraell extra-territorial
Juriasdiction would also be possible but controversial.

10. In view of these considerations Home Office Ministers have taken the
view that it would be premature, In the response to be made toe the Simon
Wiesenthal Center, to take any view on the possibility either of setting up
some apeclal investigatory machinery or of contemplating changes in the law.
Reticence in respect of new legislation is eapecially Justified given the

absence of any evidence against the pecple on the list. It is recognised,

however, that such a response risks renewed pressiure for legizlation to
@stablish some speclal legal framework and Investigative machinery,
particularly if the difficulties surrounding extraditiom are alse made

tlear.

Home Office
January 1987




WAR CRTMINALS: PROSECUTION IN THE UNITED EINGDOM?

It would not be possible to prosecute in the United Kingdom any of
the people on the list supplied by the Simon Wiesenthal Center, even if we
had evidence against them. The Genocide Act 1969 established the offence
of genocide and made it extraditable. But it did mnot exXtend extra-
territorlal Jurisdiction over such offences, so that the offence of penccide
committed outside the United Kingdom cannot bhe presecuted. Our courts do
have extra-territorial Jurisdiction over homicide committed abroad by a
British persom, but this does not extend to offences committed abroad before
a person acquired British ecitizenship. It is perhaps gurprizing that the
International Military Tribumal at Nuremburg wes mnot underpinned by any
United Kingdom legislation. Instead the allied powers appear to have relied

entirely on the autherity of the United Nations and their own rights as
occupying powers. A United Nations initiative to codify war erimes defined
in the Nuremburg charter and implement the Kuremburg principles came to

nothing; no international legal tribunal was ever aestablished. There is
still in force a 1945 Royal Warrant emabling military courts to be convened
for trial of alleged war crimes. But no trials under this warrant have ever

taken place, and it would provide a shaky basis for any action in peacetime.

MILICE INQUIRIES

2. The police could be asked to make enquiries about the pecple on the
list. The men who were found would be invited te make veluntary statements
(they could not be compelled). However, each statement could be put to no
use in view of the absence of any effective jurisdiction, and It would be
diffieult te Justify this approach. We have, for example, recelved no
request for jodiclal assistance from a Forelgn court.




EXTRADITION PROCEDURE

1, In respect of forelgn countries (that is, excluding the Commonweslth,
the dependencies and the Republic of Ireland) extradition takes place in
accordance with bilateral treaties. 0Our treaties must conform to the terms
of our domestlc law, principally the Extradition Act 1870. We have 44 such
treatles, many of which are moribund. In Eaatern Europe we have treaties
with Poland, Gzechaslovakla, Hungary and Yugoslavia, but not with the Soviet
Unien. Most foreign extradition traffic takes place with Western Eurcpean
countries and the United States. There are separate arrangements Ffor the
Commonwesalth and the Republic of Ireland.

2z, For an extradition to take place the United Kingdom must be sent,
throvgh the diplomatic chamnel, a formal reguest supported by a warrant and
prima facje evidence. There are safeguards which include provision that
only serious crimes are extraditable, and which prevent extradition for
political offences, The process involves both the executive and the
judiciary. The PFow BStreet magistrate considers the case only after he

receivers am order to proceed from the Home Secretary. If the magistrate

commits the fugitive to awalt surrender to the reguesting state, the Home

dgcretary has discretion not to surrender the fugitive.

% The Criminal Justice Bill containa proposals for the reform of these
arrangements. The most aignificant change willl be power to dispense with
the prima facie evidence requirement, which has been a major impediment to
extradition to other European countries.




EXPERIENCE IN OTHER COUNTRIES

ONITED STATES

In the TUnited States the O0ffice of Special Investigatioms In the Justice
Department Ia tasked with investigating such allegations. The focus of its
work appears to be on the guestions of citizenship and extraditien imvelwed.

We understand for example that the United States was reécently able to

recognise Israel's extra-territorial jurisdietion over such offences and
extradite an East European scecused of a war crime te that country. The

Office works clogely with the Simon Wiesenthal Center.

SWEDEN

Sweden, too, has been sent a list of names by the Simon Wiesenthal Center.
A small Commission of Inguiry has been established to review the legal
poaltion and to make a report, The problem faclng the Swedlsh authorities
ig mnot the absence of Jurisdictien over offences but the statute of

limitEE?nna, and the view of senior Swedish officlals (with whom we have

diacussed this matter) is that the Commission is likely te report that

nothing can be done.
i

CANADA

The legal posltion in Cansda seems much the seme as our own, although the
Attorney General's Office also told us that they were ahle to recognise
West Germany's extra-territerial jurisdiction over war erimes committed in
Lithuania during the German occupation of that country. In that rcase Ehe
elderly fugitive died in custedy before coming to trial. We understand
that the incoming Conservative administration In Canada in 1984 was
determined to get to grips with allegations about war criminala asnd a
gpeclal Commission of Inguiry was set up. The Commission's report is due
to be published scon (this may ¢f ltself Increase pressure on us); no-one
cutside the Commission knows what the report will say.




10 DOWNING STREET
LONDON SWIA 244

26 January 1987

Frove e Private Secrelary

We had a word on the telephone teday about the letter
from Merlyn Rees of 22 January. I attach a copy of this,
together with a suggested draft reply for the Prime Minister
to send. BSubject to adviece from you and Colin Budd, I think
wa could take this reply to deal also with Mr, Rees' letter of
8 Dacember (copy attached in case you have not yet seen it}).

I should be grateful if you, in consultation with Colin,
would let me know as soon as possible whether you are content
with the draft reply. A telephone call will saffice.

i
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Mark Addison

William Fittall, BEsq.,
Home Office.




Et Hon Merlvn Rees PC MP

HOUSE OF COMMORNS
LONDON SWIA OAA

22 January 1987

Fi

f

Dear Prime Minister

You will recall that I notified you recently about the formatlion
of a new All-Farty War Croimes Group.

As I wrote at the time, one of the group's main oconcerns iz with
the list of seventesn alleged war criminals compiled by the Simon
wWiezenthal Centre in Los Angeles.

In your letter of IT Hovember, 1985, to Greville Janner you said

the matber was receiving urgent attention. It would be appreciated if
you could inform the group, of which I am chairman, of the latest
poaition.

Tours sincerely -
|

/

{ |

=

Rt Hon Mras M Thatoher MP




10 DOWNING STREET

LONDON SWIA A A

From the Private Seeretary 19 January 1987

Rabbi Hier, Dean of the Simon Wiesenthal Center in Los
Angeles, telephoned me today, to say that he and the Chairman
of the Center would be visiting Furope from 23 February to
7 March and would very much like to meet the Prime Minister
to hear the British Government's reply to their letter of
22 October 1986 about suspected Nazi war criminals living
in the United Kingdom. They would alsec be visiting France
and the Pederal Republic and would have a meeting with Chancellor
Eohl. At a meeting with the Prime Minister, they would probably
be accompanied by two or three leading members of the Jewish
community in the United Kingdom, including Mr. Greville Janner.

I simply told Rabbi Hier that I would be in touch with

him.

My own view is that it would be more apprepriate fer
the Foreign Secretary or the Home Secretary (or both) te meet
Rabbi Hier. I should be grateful for advice by Monday £ February.
We are, of course, still waiting for recommendations on how
to deal with the material on Nazi war criminals sent with
his original letter.

T am copying this letter to Stephen Boys Smith (Home
Office).

Lyn Parker, E&dg.,
Foreign and Commonwealth Office.




10 DOWNING STREET
LOWDON SWIA AL
From the Private Secrefary 16 December 1986

I attach a copy of a letter the Prime
Minister has received from Merlyn Rees, MP.

I should be grateful if vou could
provide a draft reply for the Prime Minister's
signature. It would be helpful if this
could reach me by Monday 5 January 1987.

(MARK ADDISON)

C.R. Budd, Esg..
Foreign and Commonwealth Office.




From: Rt. Hon. Merlyn Rees MF

o

HOUSE OF COMMONS
LONDON SWIA 0AA

8 December, 1986

The Prime Minister

Et. Hon. Mrs Margaret Thatcher M.P.
10 Downing Street

EWl

} o Pres. Hites

I write to inform you officially of
the formation of the All Party War Crimes Group,
and of my election as its Chairman. The Group is
in the process of drawing up its terms of reference
but htese will undoubtedly include primary concern
with the allegations made by the Simon Wiesenthal
Centre that 17 war criminals are living in the United
Kingdom. We understand that your office is dealing
with this matter, and we will do all we can to help.

'SJ el
Mety. Ko
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19 Novambar 1986

* B R A
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I am raplying on behalf of the Prime
Minister to thank you for your letter of
18 Hovember conveying the resolution adopted
by the Board of Deputias of British Jews.

The Prime Minister will be replying to
Eopelowlts's earlier stter a8 BOON as

(C. D. POWELL)

Hayim Pinnear, Esq.




18th November, 1386

Rt. Horn. Margaret Thatcher ¥P
The Prime Miniaster

10 Downing Strect

LORDON SW1

& 3 P., . hmtﬁqﬁitﬁr

I pefer to the letter of 3lst Ootober sent to you by our President, Dr. Licrnel
Kopelowitz JP and would like tn inform you that the Board of Deputies, at ita
Nevember Plenary Sessicn on sunday, adopted the following reaplution, unanimously:-

1

WThe Board of Deputies of British Jews calls on her Majesty's
Government Tully and swiftly to investigate allegationa

that persons believed to be regident in the United Kingdom
committed war=crimes, and to ensure that the puilty are
krought to justice.™

Your early reply to our representations in thig matter would be greatly appreciated.

With kindest regards,

PRV T o I LInE

jt&uﬂL [ EvthLIu _
Hayim Pihpier
Seoretary Beneral




10 DOWNING STREET

THE PRIME MINTSTER 17 Movember 1985

™

J;f;g;t {:Tc*nLQ_

Thank you for your letter of 6 November about the list
of names of alleged war criminals compiled by the Simon

Wiesenthal Centre. I can confirm that we have received the

list together with a letter from the Centre. We are considering

this matter urgently, and I shall let you know our conclusions

500N A5 1 Can.

Greville Janmer, Esg.,




From: THE PRIVATE SECRETARY

Houme Orrice
CLUEEN AMNES OATE
LONDON SWIH SAT

13 November 1986

Thank you feor your letter of 10 WNovember enclosing one from Mr
Greville Janner MF about the Simon Wiesenthal Centre 1list of alleged war
eriminals. T hope scom te be able to write with draft repliea to the
Centre's letter to the Prime Minister and other correspondents on the
subject. For the time being, hovever, 1 enclose a draft interim reply for
the Prime Minister to send to Mr Janner which simply confirme that we have
the list and are considering the matter.

1f the Prime Minister thought it helpful, there Is no reason why
she should not respond to Mr Jammer's request for a quiet word. At this
stage, however, the Prime Minister would hardly be able to give any
indication of what action it might be pozsible to take. The Wiesenthal
list raises entirely novel issues: as far as we can Jjodge, previcus
bovernments have never had to consider the position of =alleged war
e¢riminals living in the United Kingdom bur over whose activities we have fo
Jjurlisdiction since their alleged offences took place abroad and they wero
not Tnited Kingdom cltizens at the time. HNor is there any prospect of
extradition in the absence of an extradition treaty with the Sovier Union.

I am copying this letter to Robart Culshaw (FGOY.

W R FITTALL /

Lharles Powell, Eag.




FILE-DRNEER .o o s i s i

Q.0

ADDRESSEE'S REFERENCE

TO ENCLOSURES COPIES TO BE SENT TO

Greville Janner Ezg QG MP FE/Home Secrebary
House of Commons Fa/Foraign Secrekary
LOWDON

ELTT

P
LA UEA

(FULL POSTAL ADDRESS) {FULL ADDRESSES, IF NECESSARY)

LETTER DRAFTED FOR SIGNATURE BY ....Ine. Prims MIALsEar. e,
. (NAME OF SIGNATORY)

Thank you for your letter of 6 NovEmber about tha list of names

o alleged war ariminals comfpiled by the S3imon Wiesentbhal CentCre.

I can eonfirm that wehave received the list topsther with a lebbep
from the fentres We are considering this matter urgently, and I

shall et Pou know our copolusions 25 20oh &8 I can.

H.O, E5T. 112 BEWE AW W YRL




,Cwm Janner
|?!H

10 DOWNING STREET

LONDON SWIA 284
From the Privale Secretary fE 10 Movembar 1386

I enclose a copy of a letter to the
Prime Minister from Greville Janner MP about
the list of names of suspected Nazi war
criminals sent by the Simon Wiesenthal Centre.
I should be grateful for a wery early draft
reply to the first two questions in his
latter.

I am copying this letter and enclosure

to Robert Culshaw (Foreign and Commonwealth
DEfica).

({Charles Powell)

Stephen Boys Smith, Esg..,
Home Office.




From: GREVIILE JANNER, Q.C, M.P

tth HNovember,

The Prime Minister,

Et. Hom. Margaret Thatcher MP
10 Downing St.

oWl

t_LA_f il Hah.:*'“f ]

I nave received a letter from the
Simon Wiesenthal Centre, saying that they
have handed over a complete list of 17 names
to our Consul General in Los Angeles, for
cransmission to yoau, Has this been receilved?
#nat 1s to be done about ft? 1 wonder whether
we mlight, please, have a quiet word in the
labby or elsewhere about (£7 1 received &
telephone ¢all from the Head of the Centre,
saying that they would like ta fly aver from
Los Angeles, if you would receive them., But
AL thlis stage, 1t might bhe better to deal
with che matter gquietly.,

I ghould also tell you Ehat a very
heavywelpght all party War Crimes Group 18
beling set up in the Housa to deal with this
and related matters.

HOUSE OF COMMOMNSE, LONDOHN, SWIA OAA




HorESLowWITZ,

10 DOWNING STREET
LONDON SWI1A 2AA

|
From ke Private Secreiary il | 4 Hovember 1986

e

SIMON WIESENTHAL CENTER _—

I enclose a copy of a further letter to the Prime Minister,
this time from Dr. Kopelowitz, President of the Beoard of Deputies
of British Jews, about the list of suspected Nazi war criminals
believed to be in the United EKingdom forwarded to us by the

Wiezenthal Center.
1 should be grateful for a draft reply.

I am copying this letter and enclosure to Stephen Boys
Emith (Home Office) and to Michael Saunders (Law Qfficers’

Department) .

C. R. Budd, Esari
Foreign and Commonwealth Office

-




The Board
of Deputies
oPBritish Jews

WOBURN HOLUSE, TAVISTOCK SQUARE, LONDON, WCIH 0EP,
Telex: 262666 BOD G Telegmme: DEPUTIES, LONDON, WG| Telephone: 01-387 3957 oo 388 7651

FROM THE PREXIDENT
Jlat Ootober, 1986

The Rt. Hon, Mre, Margaret Thatcher NP
Prime Rinister

10 Downing Street

LONDON SWl

r\E ™ [ X L
=t ks A
¥ hGan 1\ L Ilﬂ. W (B

I know that you have been made aware durding the last few daye by the Wissenthal
Centre in Log Angeles of most serious sllegaticns that 17 war criminals may

be living in this country who were responsible for the murder of Lithuanian,
Latvian and Estonian Jews,

I recall that when you were in Israel in May of this year, you visited Yad Vashem
and were emotionally mowved by the wi=ual descrintion of the Nazi Holocaust.

A you can well understand, the British Jewish community, repressnted by the
Board of Deputies of British Jews is seriously concerned that these allegations
are prompEly and fully investigated.

i ; f
uﬁj.,?.u.-r'a ShCF l.-""'-{.-"-a._"l
i __l ‘_'_.I

= il
Ly qu’NJ#H;T.;},

(Dr.) Lionel Hepelowitz JP

Presidens B Ldisnel B lnwies, | B
Wice-Pressderun: Exs Moamnisan, M, Si Vit Lucie. F.8% AL, FC LA
| reeirer _"I'I:Il v Pindivhk, ECA

Sermemry Cenrrdl Havisn Foone







e 10 DOWNING STREET
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From the Privaie Si‘f}?‘l'ﬂ'.l’} |

*

30 October 1986

SIMON WIESENTHAL CENTER

As you know, we have now received a letter from
Rabbli Marvin Hier, Dean of the Simon Wiesenthal Center,
enclosing a list of suspected Wazi war criminals believed to
be in the United Kingdom. There has already been a good deal
of publicity in the press abouot this. The letter describes
the 17 listed persons as suspected of having committed crimes
against Jews and non-Jews in Lithuania and Latvia during the
Nazi occupation. It does not provide any evidence for these
suspicions. But Rabbi Hier asks for an early opportunity to
come to London to brief the Government on the full dimensions
of the issue.

You will wish to consider carefully with the Home Office
and the Law Officers what action it would now be appropriate
to take, and let me have a draft reply. Meanwhile I shall
simply acknowledge receipt of the letter. I suggest that, in
dealing with any guestions in the House, the Prime Minister
should confirm that she has received a letter and a list of
names but no details of allegations against them, and decline
to comment further.

I am copying this letter and enclosure to Stephen Boys
Smith (Home Office) and Michael Saunders (Law Officers).

"frr‘;Ld.':.lrﬂ...-f.s_cJ- Ao Ho —..:7|1

(C. D. POWELL)

Colin Budd, Esq.,
Foreign and Commonwealth Office,

D . -::,/}.
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Foreign and Commonwealth Office

London S5WlA 2AH

29 October 1986

Doy Coiles

L

Simon Wiesenthal Center

I anclose a letter to the
Prime Minister from the Simon Wiesenthal
Center, which we received today from
tha Consulate General in Los Angeles.

TS ety
(<t Bdd

[ R Budd)
Private Becretary

C D Powell Esgg
No 10 Downing St
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Detober 22, L1986

Bight Hon. Mra. Margaret Thatcher, M.P.
10 Downing Stresc

London SWL

England

Pear Prime Minister:

The Simon Wiesenthal Center hea intensified its worldwide
hunt for suspected Hezi war criminals. As a resultc of

our investigations, our Jerusalem offlice headed by Efraim
Zuroff, a Holocanst historian and formerly with the Qffice
of Special Investcigations U.S5. Justice Dept., has found
material which has enabled us to put bogpether a list of
suspected Nazi war criminala, murdereras and collaborators
who, based on our research, are believed to be living in
England.

Enclosed is a preliminary list of seventeen persona who,
hased onm archives drawn from warious placea of the world,

gre suspected of having committed crimes against Jews and
non-Jews {n Lithuania and Latvlia during the Wazi occupation.
This list of suspects contains warying degrees of culpability
ranging from crimes sgainat humanity, mass murder and torture,
Eo those accused of belnz collaborators, members of the

55 and alding the Nazi cauge. For some suspects on the

ligt, we have supplied important immigration data which

ghows the exact date of the individual's departure Eor
England.

During the period in question, of a population of 225,000
Lithuanian Jews only 2,000-3,000 managed to survive, and

cut of a population of 35,000 Latwvian Jews, only a few

hundred survived the brutal genocide carried out by Lithuanian
and Latvian collaborators supervised by the Germans.

cont d. ..




Right Hon. Mrae. Margaret Thatcher
October 22, 1986
Page =2

I trust that your Government will investigate carefully

the charges against these suspected war criminals, determine
the truth of the accusations, the availability of witnesses
and, 1if necessary,; create the required legal apparatus

to deal with them. We would welcome an early opportunity

Ea mest with you in London to brief you further on the

full dimensions of this issue.

The bioclogical clock is running ouk on Hazi war eriminals
and the record of history should not read that those who
committed unspeakable crimes against humanity had the final
victory by depriving justice of its due course. Future
generations must learn that the crime of genocide has no
time limit and that even forty-five years after the event,
governments will overcome any impediment in exercising
their responsibility to bring those who committed such
crimes before the bar of justice.

I look forwasrd to hearing from wou on the contents of this
letter at vour earliest convenience.

Cordially,

",

-:;:__'..';.-"
B S ,-_"'-.ul‘:-\.

-4,
e,
Rebbi Marvin Hier
Dean

BMH/ = f

Enclosure

Simon Wiesenthal Cemer
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