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Published Papers

The Tollowing published paper(s) enclosed on this file have been
removed and destroyed. Copies may be found elsewhere in The
National Archives.

Ministry of Defence: Review of the results ol investigations carried
out by the Ministry of Defence in 1986 into the fate of British
servicemen in Greece and the Greek Islands between October 1943
and October 1944 and the involvement, if any, of the then
Lieutenant Waldheim,

Published by HMSO - ISBN 0 11 772664 8

CM 744 - War Crimes: Report of the War Crimes Inquiry
Published by 1IMSO — ISBN 0 10 107442 5
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Home Office documents

Reference: War Crimes Inguiry

Descnption: Report to the Home Secretary

Date: 16 June 1988

Reference: War Crimes Inquiry — Casework
Description:; Report to the Home Secretary

Date June 1989

The above documents. which were enclosed on this file have been removed
and destroyed

Such documents are the responsibility of the Home Office. When released
they will be available in the appropriate home office Classes.

Signed ~ . z";fﬁ‘ﬁ’?_ .  Dats _"“‘t'f'; -5-";? 2816
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PrIVY COUNCIL DFFICE
WHITEHALL, LONDOM SWIA AT

22 Decembar 1989

Dee. Hove Saroli,

WAR CRIMES _[: _
-"I",’_'.'_1-
In your minute of December to the Prime Minister you
proposed, in the wake of last Tuesday's debate in the House of
Commons, introductlon as soon as possible of legislation to
implement the main recommendations of the War Crimes Ingquiry
Report without, however, legislating on the ancillary evidential
recommendations in the report. Her Private Secretary's letter of
14 December conveyed the Prime Minister's endorsement of the

desirability of early legislation and her suggestion that the
scop egislation and its resource implications should be
discussed in the appropriate committee. Since then John
Belstead an addy Mayhew have commented on your propo=sals, and I
have also had a preliminary discussion with the business
managers.

There 1is no doubt that legislation on war crimes will be
difficult apd time consuming, not IGA=ET because of the
opposltion to it from among our own supporters in the Housa. (On
the GovernmeéNt benches, the votes were 153 for, 111 against; the
payroll split 27 for and 24 against "Sn@ PPSs 24 for and 12
against). HandTifg in the Lords will be particul@Ply difficult:
John Balatead is uncertain whether a majority will be forthcoming
there in favour of any Bill. Legislation will also put a further
strain on already wvery full legislative programme. In these
circumstances, the Commons may eventually be faced with a

decision whether it wishes to invoke the Parliament Act in order
to get the Bill through.

The jissues raised by the inguiry report touch an interests not
normally represented on H Committee, and have previously been
discussed among a small group of colleagues directly concerned,
viz the Lord Chancellor, Forelign Secretary, Secretaries of State
for Defence and Scotland, the Law Officers, the chief Secretary,
the business managers and ourselves. I propose to reconvene this
group as soon as possible after the recess to consider the points
identified by the Prime Minister and some other important related
issues, I suggest that the points the group needs to consider
are:-

Contd 2/
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The scopa of legislation - you have suggested that we
shdﬁTﬂ"ﬁEE"IéE&alata on the ancillary evidential
recommendations contained in the War Crimes Inguiry
Report. In his recent minute, Paddy Mayhew suggasted
that without the special procedures identified by the
report as belng NOCOEEAYY, any prosecution might face
the worst of all worlds: protracted enquiries into well
publicised allegatlions, with nothing to show at the
Hnd- ——

p—

In this context we alsoc need to consider the point of
retrospection identified by John Belstead. This is the
PoiMt—WNTER—TFeUBTET & Tuaber oF peers. It would be
helpful in considering it if,” IR preparation for the
meeting, you could let us know what Australia and
canada have done to cope with this problem. =

The size of the Bill - subject to our decisions on
scope, I know that you will be doing what you can to
keep down the size of any Bill and to reduce the room
for amendments to a minimum.

Resource aspects - your minute mentions the resource
implications which legislation will have for the Home
office, the prosecuting authorities beoth north and
south of the Border, and for the courts. We will need
Norman Lamont's assistance on this.

The timing of a Bill - I entirely see the arguments
for legislating rapidly if we are to do so at all.
There ie no doubt, however, that a Bill this session
will impose very considerable extra burdens on the
Covernment's Parliamentary programme. You will recall
that doubts were expressed at Cabinet on 5 Octobar
about giving pricrity tc a2 Bill on war crimes as
against other contenders for inclusion in this
session's programme. Az I have noted, there is
significant cppesition in the lords, and among our own
supporters in the Commons, to a Bill. We ought
therafore, I suggest, at least to consider what would
be the disadvantage of delaying the Bill's
introduction to next session when we could at least fit
it dinte a properly structured programme. If we
nevertheless decide to proceed this session, 1t would
be helpful to have your estimate of when the Bill can
ba ready for introduction.

Contd 3/ . &+ s




Arrangaments for introduction of the Bill and for
whipping - if there is a strong possibility that the
Lords will reject the Bill, it could be argued that it
should start its progress in that Housa. Having
discussed this with the business managers, my initial
view, however, is that there would ba strong objections
if we do not introduce the Bill in the Commons. I am
also inclined to think that the Bill should be taken
through all its stages on a free vote. But the
judgement here is not an easy one.

If any other points occur to colleagues, no doubt they will lat
us know before the meeting. My office will be in touch with the
offices of those concerned to arrange it. I will of course
report the outcome of our discussion to the Prime Minister and to
other Cabinet colleagues.

I am copying this letter to the Prime Minister, other members of
cabinet, the Law Officers, the Chief Whips (Commons and Lords),
Sir Robin Butler and First Parliamentary Counsel.

5 i —

VM

*"} (J GEOFFREY HOWE

&il‘gﬂ,ﬂgu Lot lodink o J pryped b sdasne

The Rt Hon David Waddington QC MP
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cst.pe/5n122,12/drf

Treasury Chambers, Parliament Street, SWIP 3AG

The Rt Hon David Waddington QC MP

Home Secretary Q b 0

Home Cffice

50 Queen Anne's Gate 3
London t:l

SW1H 9AT £¢ December 1989

TPeor Home 5EEm'tEm4l

WAR CRTMES [ X

1 am grateful te you for copying to me your minute of 13 December
to the Prime Minister and alsc to Patrick Mayhew for his letter of
14 December.

2 Your inclination not to legislate on the ancillary evidential
recommendationg contained in the War Crimes Inguiry report would
remove the pressure for general implementation of the 1388
Criminal Justice Act provisions for live television evidence to be
taken from witnesses abroad. This represented by far the major
element of the estimation of the resource implications of
accepting the Inquiry's recommendations made by Douglas Hurd in

July.

3 1 agreed that if we proceeded with legislation I would be
prepared to look at provision for 1991-92 and beyond in the
context of next year's public expenditure survey. 1 note however
that both you and Patrick are concernad alsoc about the resource
implications next year and possibly this. I am antirely content
with the Prime Minister's suggestion that the question of
resources should be coneidered further in Committee. This will
need to be based on clearer plans of how investigations would be
pursued, together with an assessment of the likely costs for the
various agencies concerned. I would be grateful if my oificials
could be fully inveolved im the necessary resourca assessment
exercise.

4 I am copying this letter to Cabinet colleagues, the Law
Officers and Sir Robin Butler.

Youe s

Hun G~
Phoposed. by e Chie) Secelan asd
551!1 m e ﬁ.-'l:rs,.e.\m







10 DOWNING STREET
LONDON SWIA 1AA

Eraer Py Private Sev FETTr)
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WAR CRIMES

The Prime Minister has seen the Attorney
General's undated minute on this subject,
setting out his views on the scope of any
legislation te deal with war crimes and the
resource implications. She assumes that his

ginte will be discussed in the appropriate
ommittes.

I am copying this letter to the Private
Secretaries to the Forelgn Secretary, the
Chancellor of the Excheguer, the Home
Secretary, the Lord President, the Lord Privy
Seal and Sir Robin Butler.

s S owdt

B&L

C. D. POWELL —

Miss Juliet Wheldon,
Law Officers' Department. f
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PRIME MINISTER

o
[ have seen the Home Secretary's minute to you dated 13 Defember and the

. . . b
letter Irom your Private 5ecretary setting out your views as to the future |”'7

handling of this izsue.

The question whether to introduce legislation, in the light of the large majority in

favour of the resclution in Tuesday's debate, is of course one of policy for my
P T~ i o s = ——
colleagues 1o determine. Having listened toa much of the Lords' debate [ should

T

be surprised if we seciired acceptance of the principle of war crimes legislation in

the House of Lords.

I welcome your proposal that the scope of any legislation and the resource

implications should be discussed in the appropriate Committee. Both are matters

—

in which 1 have a substantial interest, and my concern on the resources izsue is

i en
already well known to l:l.:-lle.lguh. The Chief Secretary has declined to give any

assurance as 10 funding, but J|1::|L:_.1;r:|:r willingness to look again at the situalion in

next year's PES round. In the light of Tuesday's vote [ have now had to bid for
—

an additional £2.7 million in [990/91, in order that the CP5S could fulfil the

obligations that the legislation is likely to place upon it. The Crown Prosecution

Service is peculiar in that it is a "ene product service”, and accordingly cannot

look to savings on another programime [0 absorb within existing provision the
expenditure arising from war crimes cases, The CPS cannot therefore devote
resources, wnether of professional manpower or of money, 1o the investigation
and prosecution of war crimes without subordinating the prosecution of
contemporary crime.  That would not be in the public Interesty moreover
knowledge that the Government were considering such a diversion of resources

would be extremely damaging palitically.




| am very anxious about the Home Secretary's present intention not to legislate
on the ancillary evidential recommendations of the Hetherington/Chalmers
e ——
Report. Whilst one cannot predict with complete assurance what would be the
-

effect of the Home Secretary's proposal on any particular prosecution, there must
be a strong presumption that the prospects of conviction would be seriously

dlmml'—:he"l The difticulties presented by cases with an international dimensien

i’ﬁ.ll. are ﬂ|rl.=".1l!'.|-.- well known to coelleagues; and without the special procedures

identified by the report as being necessary we would face the worst of all worlds:

prm*-a.n ted inguiries inte well pul::] cised allegations, with nothing to show at 1|'|3

mmmvﬁ“

[ To summarise, the Crown Prosecution 5Service cannot be expected to deliver if it

is denied both the resources and the tools for the job.

..Ii"lp—ll- . : i £ 1
M Copies of this minute go to members of the Cabinet and 5ir Robhin Butler.

S
ﬁmﬂ*ﬂn
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WAR CRIMES

I have seen a copy of David Waddington's minute to you of 13
December on the outcome of the debate on War Crimes in the
House of Commons on 12 December and your views on it,
contained in charles Powell's letter of 14 December to Colin
Walters.

I recognise that the majority of MPs in favour of the motion
in the Commons provides a clear indication that it is right teo
proceed in the way David is propesing. Becausa of the views
expressed by Peers during the debate in our Housa on 4
December however, I think that it is only fair of me to say
that unless careful consideration is given to the content of
the legislation on War Crimes, there is a real danger that the
Bill could be lost in the House of Lords.

I recognise that David proposes that the Bill should do only
what is necessary to give the courts jurisdiction to try
alleged war criminals without any provisions in respect of
gvidenca. This will go some way to meet doubts expressed by
Peers during the debate in our House. I should be grateful,
however, if David could also look at the point of
retrospection which emerged as another genuine concern. This
is a difficult area, I know, and as a non-lawyer, I cannot see
a way round the charge that to legislate against supposed war
criminals almost fifty years after the acts were committed
will constitute retrespective legislation but I think that
David's officials should seek to counter these charges in any
legislation that is brought forward. Even if this is done,
however, we should not ignore the difficulty presented by the
three to one majority of speakers in our House who spoke
against the introduction of legislation.

I am copying this letter to David Waddington, Sir Gecifrey
Howa, other members of Cabinet, the Law Officers and to Sir

Fobin Butler.
\ﬁ/lllh_riﬁk Lr

BELSTEAD

(Approved by the Lord
Privy Seal and signed in
his absence)

15 December 1989
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WAR CRIMES

The Prime Minister has seen the Home Secretary's minute of
13 December about the outcome of the House of Commons debate on
12 December on War Crimes, She agrees that the Government should
introduce a Bill as gquickly as possible in the current Session to
implement the main recommendation of the War Crimes Inquiry
Report. She suggests that the scope of the legislation and the
source implications be discussed in the appropriate Committee.

The Prime Minister is content with the line to take should
the guestion of legislation be raised in the meantime.

I am copying this latter to the Private Secretaries to
Members of Cabinet, the Legal Secretary to the Law Officers and
to Sir Robin Butler.

C. D. POWELL

Colin Walters, Esq.
Home Office




Prime Minister

I have been reflecting on the outcome of yesterday's, .

debate on war crimeas. MM‘“ . W
Ly et LD IV O

In view of the size of the majority in Eavour of taking
action to allow trials of suspected war criminals to take
place, and despite the difficulties any legislation would face PhﬁLiP{
in the House of Lords, I have concluded that we have no option
bBut Ed inktroduce a Bill ‘as quickly as possible in the current
Seszsion to implement the main recommendation of the War Crimes

% N
R Asiwe

i y : _— d &k#hjﬁ
However, my impression was that theéere was a fair measure 15

Inguiry report.

of support in the debate for the view that we should ngt Vo
legislate on the ancillary evidential recommendations
contained inrthq_repnrt. It was argued by 5Everal_épeaker5 -
that implementation of these recommendations would create an E:&if
ondegirable distincbtion between the procedures which apply in
war crimes. trials and those in the generality of criminal
cases. The omission from any Bill of provisions on these
aspects would certainly shorten it, and, on balance, would I
-

think render 1ts passage scmewhat easier. At prasent,

e LY
therefore, I am inclined to propose that the Bill should do

only what is necessary to give the courts jurisdiction to try

dalleged war criminals, without any provisions in regpect of

e

evidence .
These are difficult issues to be addressed in terms of
resources, as the Attorney-General in particular has been

careful to signal. These will arise initially in respect of

fthe further




the further work necessary to determine whether the three
leading cases should be brought to trial and (if s6) to
prepare those cases for trial. It would not be feasible to
mount simultaneous investigations of all the other cases (the

three further main cases, plus the 75 and the 46 others

préﬁésed for investigation and tracing by the Inguiry), but we

shall nave to be seen to be doing something to follow up some
of those allegations. Thereafter, there will bhe btrial cosks
to be taken into account, though I understand that these are
unlikely to begin before late 1990 at the earliest, even iIf
work is set in hand as scon as it is proper to do so. What
all this suggests, however, is that we could lface a need [or
additional expenditure before the end of the current Linancial
Year, and certainly in the course of the next. We should not

enter this territory without a recognition that the resocurce

implications will be significant (as= I acknowledged in my

speech in the House) and that we shall have to make the
necessary resources available. I cannot speak for the Lord
Chancellor or the Attorney General but so far as costs falling
to the Home OLfice are concerned I do not at present see how I
could find them within existing provision. I do nok, however,
. believe that any other position would be defensible.

Finally, there is the likelihood that we shall be asked
between now and the Christmas recess to give an indication
when we will reach a defision im the light of yesterday's
note. 1 attach a brief line to take which you or Ehe Lord

Fresident may wish to use if the issue is raised tomorrow.

I am copying this minute ko Cabinet colleagues, the Law
Dfficers and Sir REobin Butler.

[. 2 pacesber 1989
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The Ri Hon Sir Geoffrey Howe OO MP Switchhoard =278 3000
Lord President of the Council Fax 01-276 88054
Privy Councll OfTice
68 Whitehall
LONDODN SWI1A ZAT 10 Movember 1989
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de,  Gaspfrn,
WAR CRIMES

I note at the meeting which was held on 25 October the Attorney-General drew attention to
the resource implications of War Crimes legislation and the reply which he had on 23 Qctober
from the Chief Secretary to his lefter of 29 September.
e e

In view of the fact that 1 was not present at the mesting | thought it best 1o set out my
position in relation to costs. In particular I would echo Patrick Mavhew's sentiments that
being a small Department involved principally in the investigation and prosecution of criminal
of fences there are no "other projects” which can be sheived to fund the substantial expenses
which would be involved in undertaking the investigation and prosecution of war crimes

CISESE.

|1 appreciate Norman Lamont's concern to avoid premature bids and I do not seek to make
one now. However since 1 wrote to him om 31 July nothing has caused me to revise
downwards the preliminary ealculations of costs made then. These costs of about £1.5 million
are substantial ones compared to my Department's budget which for 1990/91 s £32.1 million.

] am copying this letter to the Prime Minister, James MacKay, Patrick Mayhew, David
Waddington, Douglas Hurd, Malcolm Rifkind, Tom King, Norman Lamont and Sir Robin Butler,

foor 2ot

fare,

FRASER OF CARMYLLIE
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WHITEHALL, LONDON EWIlA TAT

25 Octobar 1989
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WAR CRIMES

The Home Secretary discussed with the Lord President this morning
the handling of the Parliamentary debates on the report of the
War Crimes Inquiry. The Secretary of State for Scotland, the
Lord Privy Seal, the Attorney General, the Chief Whip, the
Minister for the Armed Forces and Mr Mawer (Cabinet Office) were
also present.

L The Home Secretary said that in his statement te the Commons
following publication of the report of the Inquiry on 24 July he
had sajid that the Government was impressed by the force of
argument that had led the Inguiry to conclude that legislation to
extend UK jurisdiction over war crimes was necessary, but wanted
to hear the views of Parliament before taking a final view on the
principle of legislation. The Government would provide an
opportunity for each House to debate the report in the autumn,
and in the light of those debates would take a final decision on
whaether to bring forward a Bill on the lines proposed by the
Inquiry. The commitment to a debate 1in the autump left some
leeway over the precise timing and it would be possible to
postpone the debate te the new Parliamentary session if business
management or other considerations pointed in that direction.
Although he appreciated the reservations which many colleagues
had on the matter (to some of which Mr Hamilton later referred
in discussion), the issue could not, however, be postponed
indefinitely: it was now firmly on the agenda for public
discussion. It was desirable that the debate should result in a
clear expression of Parliamentary view on the gquestion of
legislation, that it should be held on a day other than a Friday,
and that adeguate time should be allowed for it, although half a
day might suffice.

3. The following points were made in discussion:
38 It was certainly desirable that the debate should be on
a substantive motion, although the experience of the Shops
Bill showed that the fact that Members had voted in favour

of a motion endorsing legislation would not necessarily
mean that they voted for the subsequent Bill.

coentd 27 .
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CONFIDENTIAL

ii. Difficulties could arise if the motion was tabled in
the name of the Govermnment. It would be better if a Private
Member (such as Mr John Wheeler) tabled the motion, by
analogy with the procedure adopted in debates on capital
punishment. This would leave the Home Secretary free to
express a personal view on the issues in the debate, without
committing the Government as a whole in advance of
Parliament expressing its views.

i1i. The aim should be to allow all Members, including
Ministers, the oppertunity to express a genuinely free view
on the issue. Neither the Party nor the payreoll should
therefore be whipped. Once the Government had decided, in
the light of the debates, whether or not to legislate,
collective responsibility should, of course, apply.

iv. Debates should be held in both Houses, with that in the
Commons preceding that in the Lords. The Lords debate
ghould, however, follow closely on the debate in the
Commons .

V. The timing of the debates would have to be discussed
through the usual channels. Although the Opposition home
affairs spokesman had privately indicated a preference for
an early debate, the prospects for accommodating this in the
present session were uncertain. Given also the decisions
about legislation which would need to be taken in the wake
of the debates, there might indeed be something to be said
for holding the debates in the new session.

vi. As to the length of the debates, a half day might be
insufficient. o©On the other hand, a full day might be too
generous. One option might be to run the debate from 7.00pm
to midnight, although a vote at this late hour might be less
than fully representative of opinion in the House. Agaln,
the issue would be for the Business Mangers to take forward
in discussion through the usual channels.

. The Attorney-General also drew attention to the resocurce
implications wers it decided to proceed with legislation. Very
considerable extra costs would arise at the investigation as well
as the prosecution stage, as he had pointed out in his letter of
29 September to the Chief Secretary. The Chief Secretary's reply
of 23 October had, however, declined to give any assurance at
this stage that additional costs would be met. It was essential
that no commitment to legislation should be given unless it was
clear that the additional resources Trequired would be
forthcoming. In discussion it was pointed out that additional
costs would fall on a number of other Departments, including the
Lord Chancellor's Department, the Lord Advocate's Department, the
Homa Office and the Ministry of Defence. Although it was
unlikely that Members would expect precise answers on guestions
of cost during the debates, the Government should not find itself
in the position of willing the end without willing the means.

contad 3. . .
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5. The Lord President, summing up the discussion, said that it
had been agreed that a debate should take place in the Commons,
closely followed by one in the Lords, during the coming period.
The precise timing and the length of the debates were matters to
be taken forward by the Business Managers through the usual
channels. The debate in the Commons should be on a Private
Member's motion initially tabled as an Early Day Motion (EDM):
the Home Secretary should consult further with the Chief Whip
about the wording of the motion and which Member should be
invited to table it., It would be desirable for the EDM to obtain
all Party backing. The Home Secretary should alsoc consult
further with the Lord Privy Seal on the motion to be debated in
the House of Lords. The debates in both Houses should be
conducted on the basis of a free vote. On the question of
resources, the meeting was agreed that the Government could not
commit itself to legislation unless it was known beforehand that
the reasonable additional costs which it was clear would fall on
several Departments would be met. The Departments concerned
should review the position reached in correspondence with the
Treasury, and pursue the matter further with the Chief Secretary.
He would himself mention Departments' concerns %to the Chief
Secretary when he saw him later in the day.

6. I am copyling this letter to the Private Secretaries to those
present at the meeting, Dominic Morris (No 10), Paul Stockton
{Lord Chancellor's Department), Carys Evans (Chief Secretary's
office), and Philip Mawer (Cabinet Office).

\
V. g—"")

'ff ’ . -—b.
{:ﬁkifﬁa’f' (i:;ff : 4
-é D CATLING J
Princ

Colin Walters Esqg

Principal Private Secretary
Home Office

50 Quean Anna's Gate

London SW1
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Thae Rt Hon S5ir Patrick Mayhew QC MP
Attornay General

Royal Courts of Justice

London

WC2A 2LL
LS October 1983

Mu /?mf-—lf.

WAR CRIMES -
O-f

Thank you for your letter nfulafgéptemher.

2. I have no wish to uncouple the rescurce implications from the
poliecy decision on the war crimes proposals. It is normal
practice that an assessment of the full costs of policy proposals
and how those costs are to be met should be made before Ministers
are invited to consider policy proposals.

- The costings of the war crimes proposals remain uncertain and
our discussions on the subject have understandably not focused on
how the proposals might be funded. My view on the funding
arrangementes ramains as set out in my letter of 1B August. It
would have been premature to enter bids in the current Survey, and
T am grateful that no colleagues have done so, but assuming the
recommendations of the Inguiry are implemented I would be prepared
to look again at the situation in next year's Survey.

4. As with any other additional burden, I would examine closely
the extent to which this could be financed through offsetting
reductions elsewhera on the relevant departments programmes. The
extent to which any additional provision could be made available
would also depend upon overall public expenditure constraints. I
can offer no assurance about additional resources now.

5. I am copying this letter to the Prime Minister, James

Mackay, 5ir Geoffrey Howe, Douglas Hurd, Malcolm Rifkind,
Tom King, Lord Fraser and Sir Robin Butler.

foe
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Fram the Frivare Secreiar

19 Octobey 1989
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WALDHEIM

¥You copied to ma your letter to Margaret Aldred. Since
then, I have had a chance to discuss with the party in Kuala
Lumpur the Prime Minister's wviews on the use of the fifth
paragraph of the original draft answer to the PQ.

The Prime Minister thinks this should not be used. If
another member were to make that peint, the best response would
simply be for the Minister concerned to say that the member
made his own point very well. I have spoken to Brian Hawtin to
this effect ahead of this afternocon's defence debate.

I am copying this letter to Brian Hawtin (Ministry of
Defence), Peter Storr (Home Office), Stephen Wooller (Law
Officers' Department), Stephen Catling (Lord President's
Office), Margaret Aldred (Ministry of Defence) and to Trevor

Woolley (Cabinet Office).

Tl

DOMINIC MORRIS

EHT Gozney Esg
Foreign and Commonwealth Office

CONFIDENTIAL AND FERSONAL




Forcign and Commonwealth Office

London SWI1A 2AH

13 Octobar 15849
PERSONAL AND CONFIDENTIAL

J 0o Haﬂﬂ.—rj« :.

Walheim Report: Line to Use in Parliament

You will have seen the Q & A brief (Sue Ambler-Edwards
letter of 17 October to Charles Powell at No. 10). Like the
answer given to the Parliamentary gquestion on 17 October, this
cmits the Sth paragraph of the originesl draft answar o tha
PQ:

"In one who has risen to hold such eminent and

responsible positions, the lack of openness about his

past, wWhich President Waldheim has shown, though not a

matter relevant to the report, inevitably helped to

engender the suspiclons about his conduct in the period
in guestion and is a matter of regret."

Mr Waldegrave talked to your Minister and to Andrew Turnbull
and Charles Powell of No. 10 while in Blackpool, about using
the language of this 5th paragraph of the original draft PQ
answer, if necessary, during the debate on 19 October.
Stephen Wall was also present. Both Mr Waldegrave and
Stephen Wall recall that the Private Secretaries from No. 10
said that they would be happy for the formula to be used as a
supplementary (and by implication during the course of the
debate) so long as it was exclised from the answer to the PFQ.

I am copying this letter to Brian Hawtin (Defence
Secretary’s Office), Peter Storr (Home Office),
Stephen Wooller (Law Offices’ Department), Steve Catling (Lord
Presicdent’s Office) and Trevor Woolley (Cabinet Office), as
well as to Dominig Morris at No.ldO.

s i
2 /]‘dnwl)

(R H T Gozney)
Private Secretar

M=z Margaret Aldred

PS/Mr Hamilton

Minister of State for the Armed Forces
Minstry of Defence
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IO DOWNING STREET
LONDON SWIA ZAA

From the Frivate Secrefary
16 October 19849

) T

THE WALDHEIM REPORT

Thank you for your letter of 16 October
with a revised version of the reply which
Mr Hamilton will give on 17 October,
announcing publication of the Waldhein
Report. It has not been possible to consult
the Prime Minister before her departure for
CHOGM but I am confident she would be content
with the revised version.

I am copying this letter to Stephen Wall
(Foreign and Commonwealth Office), Peter
Storr (Home Office), Stephen Wooler (Law
Officers' Department), Steve Catling (Lord
President's Office) and to Trevor Woolley

(Cabinet Office).

BT

]
s M
"

Miss 5.J. Ambler-Edwards
Ministry of Defence
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MINISTRY OF DEFENCE
MAIN BUILDING WHITEHALL LONDON SW1A 2HB

Telmphong O1-218 21112

MO 6/1B/108 6 October 1989
Dot Uhobs,

THE WALDHEIM REPORT

£ /' oy

ThHank you for vour lafter of llth October to John Colston
commenting on the written reply which Mr Hamilton will be giving on
17th October announcing the publication of the Waldheim Report.

I now attach a revised draft of the reply. As yvou will see,
this incorporates in full your suggested redraft of the first
paragcaph. Paragraph 3 has alsoc been revised while taking care to
retain, as we ware advised to do, the precise words of the Director
of Army Legal Sarvices.

The f£ifth paragraph of the original draft has been removed in
accordance with the Prime Minister’s wishes; we have however felt
it desirable to retain the assertion that knowledge itgelf is not a
crime in view of some of the recent statements by the
anti-Waldheim lobby. This sentence has therefore been incorporated
in paragraph 4.

I would be very grateful to know that the Prime Minister is
content with the statement as revisad.

I am copying this letter to Stephen Wall (FCO), FPater Storr
(Home Office), Stephen Wooler (Law Officers’' Department), Steve
Catling (Lord President's Office) and to Trevor Woolley (Cabinet
Dffice).

V) W

(8 J AMBLER-EDWARDS) (Miss)
APESE of B

Charles Powell Esg
Ho 10 Dowing Street
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To ask the Secretary of State for Defence, when he will publish
the results of the review of the 1986 investigation into the
fate of captive British Servicemen and the possible involvement
of the then Lieutenant Waldheim.

My rt hon Friend the Prime Minister announced on 16 February
1988 that a review would be undertaken of the results of the
invastigation carried out in 1986 by the Ministry of Defence
into the fate of British Servicemen and the possible involvement
aof the then Lieutenant Waldheim. This was in the light, of both
the report of the Commission set up by the Austrian Government,
which had access to a wider range of sources than those
available for the 1986 investigation; and of the continued
guestioning of Lieutenant Waldheim’s role. Her Majesty’'s
Government has now conducted most thorough enguiries into the
allegations concerning his role in areas of specific British

interest. The results of this review have been recorded in a

report, which I have placed to-day in the Library of the House,

and which is being published by HMSO.

The Review has been solely concerned with areas of British
interest and has centred on the cases of British Servicemen,
mostly members of the Special Forces, captured between October
1943 and October 1944 in Greece and the Greek Islands under the
cantrol of the German Army Group E; in whose Headguarters
Lisutenant Waldhelim was then serving as a junior staff officer.
These cases, covering over B0 British Servicemen, include both

those brought to the attention of the Ministry of Defence and

CONFIDENTIAL
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others identified during the research for this Review. The
Review has not looked at other allegations concerning Lieutenant
Waldheim®s involvement in areas not related to British

interests.

The Review has involved long and painstaking reseacrch. The
historical evidence and the documents gathered have been
examined and analysed by the Director of Acrmy Legal Services who
is well versed in the Laws of War and who retaine a residual
responsibility for the prosecution of war crimes. His duty is
to examine the evidence that has been put before him and advise
whether, on that evidence, there is a case for a potential
accused to answer. After very careful consideration his
conclusion concerning the then Lieutenant Waldheim iz that there
is no evidence from which guilt of a war crime might be

inferred.

The Report indicates that Lieutenant Waldheim knew of the
capture of the British Servicemen and the possible fate of
‘Commandos®, but no evidence has come to light to indicate that
as a junior staff officer he had the power either to order or to
prevent that fate or indeed to affect the outcome in any way.
Knowledge in such circumstances is not itself a crime. Her

Majesty's Government has accepted the findings of the report.

The report alsc deals with British knowledge of Lieutenant
Waldheim’s wartime role and the pest-war handling of relevant
CONFIDENTIAL
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tecords. Allegations that records were altered; destroved or

withheld to protect President Waldheim are shown to be
unfounded. He was not wanted by the United Kingdom either as a
"top Hazi' or as & war criminal. In order to clarify these
issues virtually all the most relevant papers have been included
as annexes to the Report. A very few documents have either not
been published or not in full, on the grounds of security or
personal sensitivity. All these documents have been examined by
Professor Sir Harry Hinsley, lately the Master of John's
College, Cambridge, who agreed to scrutinise the results of the
review in order to ensure its objectivity and thoroughness. I
draw the House’s attention to his statement in the Report, in
which he wvouches for the wvalidity of the conclusions drawn from
these documents. ©On the gquestion of President Waldheim's
alleged post-war involvement with foreign intelligence services
and his election to the UN, I do not intend to break the
practice of successive governments by commenting on such matters

but I commend detailed conslderation of the Report.

Research has concentrated on the main archives in this country,
in Germany and America, but other archives were consulted, as
well as individuals whose wartime service was of relevance or
who had some other expertise to offer. Although it can never be
8dald that any historical report is definitively the last word, I
am satisfied that the investigation has produced, from the
thousands of documents examined, what we believe to be the main
relevant records. These have established a pattern showing the
CONFIDENTIAL

3




. CONFIDENTIAL

evente, and the responsibilities of the German Headguarcktecs'
officers invelved in those events. We therefore feel justified
in bringing this long exercise to a conclusion now, and

publishing the results.

A factor in this decision has been the need to consider the
feelings of the relatives of the missing Servicemen., I very
much regret that it has not been possible to resolve all the
outstanding questions about what finally happened to the missing
Servicemen, although I should like to assure the House that any
further information that may come to light will be passed on to

the families.

CONFIDENTIAL
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From: Miss P M Aldred St
Private Secretary to Minister of State for the Armed Forces

MINISTRY OF DEFENCE
MAIN BLILDIMNG WHITEHALL LONDON SW1A 2HB
Tolaphong O1-218 2214 (Direct Dialing)

=280 9000 | Swichbodnd

{-:,:-g}(' W

MIKISTER OF STATE FOR
THE ARMED FORCES

D/MINCAF) JAH/5/3/64 N october 1989
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Further to John Colston's l&tter of 9 October, with the draft
of the Statement Mr Hamilton proposes to make in laying the Waldheim
Report before Parliament, I - am now eénclesing an advance copy of
the printed report. o

e -

I am also sending a copy to Stephen Wall, Simon Fraser and
Mark Lyall Grant (FCO), Peter Storr (Home Office), Stephen Wooler
{Law Officers' Department), Stephen Catling (Lord President's Office)
and to Trevor Woolley [(Cabinet OFflce).

Charles Powaell BEsg
No 10 Downing Street
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THE WALDHETM EEPORT

Thank you for your letter of 9 October sending me a draft of
the statement which Mr Hamilton intends to make in answer to a
written Parliamentary Question on 17 October, announcing the
publication of the Waldheim report. I have discussed this with the
Prime Minister and have a number of comments.

= the first paragraph needs to be reordered and might read
as follows:-

"My rt. hon. Friend the Prime Minister announced on

16 February 1988 that a review would be undertaken of the
results of the investigation carried cut in 1986 by the
Ministry of Defence inte the fate of British servicemen
and the possikle involvement of then Lieutenant Waldhein.
This was in the light of both the report of the
Commisgsion sat up by the Austrian Government, which had
accass to a wider range of sources than those available
for the 1986 investigation, and of the continued
questioning of Lieutenant Waldheim's role. Her Majesty's
Government has now conducted most thorough enguiries into
the allegations concerning his role in areas of specific
British interest. The results of this review have baen
recorded in a report, which I have placed today in the
Library of the House, and which is being published by
HMSO. "™

the last sentence of the third paragraph is very awkward.
It is ocbviously important to stick exactly to what the
Director of Army Legal Services has said. Does this
sentence do that?

the Prime Minister feels very strongly that the fifth
paragraph of the draft should be omitted. This is not a
matter for us to judge.




I am copying this letter to Stephen Wall (Foreign and
Commonwealth Office), Peter Storr (Home Office), Stephen Wooler
(Law Officers' Department), Stephen Catling (Lord President's
Dffice) and to Trevor Woolley (Cabinet QOffice).

o _,_.I-"'_"'- N ¥ -':1 U'I-...""‘

Charles Powell -

John Colston Esg
Ministry of Defence
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THE WALDHEIM REPORT

The Laord Fresident has seen Mr Colstonm's letter of 9 Octoher and
has expressed a little surprise at the very direct w8y in which
criticism of President Waldheim is expressed in the proposed draft
reply, particularly as the answer specifically points out that
this "lack of openness about his past" is not a matter relevant to
the Report. He has ventured this comment bearing in mind the fact
that he will be standing in for the Prime Minister at Question
Time during the week and is a little uneasy about the possibility
Lthat this may be ralsed.

He has also seen the supplementary question and answer brief
circulated at official level by MOD and has again expressed some
concern at one of the supplementary answers about President
Waldheim which states "he has thereby contributed to the treatment
he has been accorded by many countries"™. This comment seems &n
unusual way to refer to the head of state of 3 Friendly country.

I am copying this letter to John Colston {Defence), Stephen Wall
(FCO), Peter Storr (Home Office), Stephen Wooler {Law Officers!
Department) and to Trevor Woolley.

1'.':"'--___"'-\. e
! e

ol s ene S e ) e

F1? S D CATLING
Principal Private Secretary

Charles Powell Esq
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Ian Woodman wioté to you on 23rd August with a copy of the
final draft of the Waldheim Report. I now attach a draft copy of
the statement which Mr Hamilton intends to make in answer to a
written Parliamentacy gquestion on 17th Octecber, announcing the
publication of the report. The draft statement has been cleared by
officials in the interested departments. Detailed guestion and
answer material is being prepared.

We propose to ensure that, as a courtesy, the Austrian
Government should be given a copy of the report juft bBefbre it is
given to Parliament on 17th October. Arramgelents have been made
for a copy to be av&ilable in Vienna for handing over by our
ambassador there. Arrangements are also in hand to ensure that
copies are delivered to other interested Governments at the time the
report is given to Parliament.

We are arranging for the relatives of the missing men living in
this country to receive copies of the report onm tHe atterncon of the
17tRh October, and for those living abroad to receive them as soon as
possible afterwards.

The press and broadcast media will be given a _news release
after the guestion has been answered on 17th October, essentially
repeating the text of the answer, and copies of the report will then
be made available to journalists in the Press Gallery of the House
and the MOD Press Office. HMSO will subsequently be selling the
report at a cover price of £19.95. I shall send you a copy of the
printed report when it is avallable.

1 should be grateful to know that the Prime Minister is content
with the draft statement and these arrangements.

I am copying this letter to Stephen Wall (FCO), Peter Storr
{Home Office), Stephen Wooler (Law OEficers’ Department), Stephen
Catling (Lord President’'s Office), and to Trevor Woolley (Cabinet
gffice).

Vh 'lg ia {:ﬂ_n.e{zi
:I;Ln {;4iiﬁﬂ,

(3 P COLSTON)
Private Secretary

Charles Powell Esq
No 10 Downing Street
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To ask the Secretary of State for Defence, when he will publish the
results of tha review of the 1986 investigatlion into the fate of
captive British Servicemen and the possible involvement of the then

Lieutenant Waldheim.

ANSWEER

7

- - = T |
hﬁ-lr.ﬂ.l-.-‘.d-p{ l.-'l-'\-..I---'-ﬂ-_,.-EJ:--.L Lu—Lj..ﬁ-l-lu-llh" 1.#-'{'5.-
[ﬁ;r Majesty’'s Government has always taken seriously the allegations

E T e

L} s ~concerning the then Lieutenant Waldheim's role in areas of specific

e :)Eritiah int9155;:l My rt hon Friend the Frime Minister announced on

b

16 February 1988 (columns 521 - 522) that a review would be

undertaken of the results of the jpvestigation carried cut Ln lEBE

A

by the Ministry of Defence into the

This was in the light both of the report of the Commission set up by

tha Austrian Government, which had access to a wider range of

EOUrces than tho EE atiflable for the 1986 investigation; and of the

:nnt:nund{&uest*nninq DEBLLEUtEHant Waldheim’s role. The results of

w~t this review have been recorded in a report, which I have placed

today in the Library of the House, and which is being published by

HMEOD ,

The Review has been solely concerned with areas of British interest

and has centred on the
of the Epecial Forces,
1844 in Greece and the

Army Greoup E, in whose

caces of British Survicemen, mostly members
captured between Octcher 1943 and October
Greek Islands under the control of the German

Headguarters Lieutenant Waldheim was then

gerving as a junior staff officer. These cases include both those

brought to the attention of the Ministry of Defence and others

identified during the research for this Review. The EReview has not

CONFIDENTIAL
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looked at other allegations concerning Lieutenant Waldheim's

involvement in areas not related to British interests.

The Review has involved long and painstaking research. The
historical evidence and the documents gathered have been examined
and analysed by the Director of Army Legal Services who is well
verged in the Laws of War and who retains a residual responsibilitCy
for the prosecution of war crimes. His duty is to examine the
evidence that has been put before him and advise whether, on that
evidence, there is a case for a potential accused toc answer. After

very careful consideration his conclusion on the central issue of

the Review is that in all the cases of British concern considered -

ro  Beanli

! cnvuring over B0 British Servicemen - there iz no ETidEDEE[?rDm

which t]'%then Lieutenant Waldheim' 5! gu115 of a war crime E:f:ght be

inferred. I p st
il el "‘-"""
- 5|I||nL-"-'
,.,u-e
leeas
The Report indicates that Lieutenant Waldheim knew of the capture of
the British Bervicemen and the possible fate of *Commandos® in such
circumetances, but no evidence has come to light to indicate that as
a junior staff officer he had the power either to order or to
prevent that fate or indeed to affect the cutcome in any way. Her

Majesty’s Government has accepted the findings of the report.

[?nuwledge in such circumstances is not itself a crime.
Nevertheless, in one who has risen to hold such eminent and
regponsible positions, the lack of openness about his past which |

| ru-u!r’;f.-
Precident Waldheim has shown, though not a matter relevant to thﬁ ) A

CONFIDENTIAL
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Report, inevitably helped to engender the suspicions about his

conduct in the period in guestion and is a matter of Eegret.J

The report also deals with British knowledge of Lieutenant
Waldheim’s wartime rocle and the post-war handling of relevant
records. Allegations that records were altered, destroyed or
withheld to protect President Waldheim are shown to be unfounded.

He was not wanted by the United Kingdom either as a "top Nazi' or as
a war criminal. 1In order to clarify these issues virtually all the
most relavant papers have been included as annexes to the Report. A
very few documents have either not been published or not in full, on
the grounds of security or personal sensitivity. All these
documents have been examined by Professor Sir Harry Hinsley, lately
the Master of 5t John's College, Cambridge, who agreed to scrutinise
the results of the review in order to ensure its objectivity and
thoroughness. I draw the House's attention to his statement in the
Report, in which he vouches for the validity of the coneclusions
drawn from these documents. On the question of President Waldheim's
alleged post-war involvement with foreign intelligence services and
his election to the UN, I do not intend to break the practice of
successive Governments by commenting on such matters but I commend

detailed consideration of the Report.

Research has concentrated on the main archives in this country, in
Germany and in America, but other archives were consulted, as well
ac individuals whose wartime service was of relevance or who had

some other expertise to offer. Although it can never be said that

CONFIDENTIAL
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any historical report is definitively the last word, I am satisfied
that the investigation has produced, from the theousands of documents
examined, what we believe to be the main relevant records. These
have established a pattern showing the evemnts, and the
responsibilities of the German Headquarters' officers invelved in
those events. We therefore feel justified in bringing this long

exercige to a conclusion now, and publishing the results.

AR factor in this decision has been the need to consider the feelings

of the relatives of the missing Servicemen. I very much regret that

it has not been possible to resoclve all the ocutstanding questions
about what finally happened to the missing Servicemen, although I
ghould like to assure the House that any further informatien that

may come to light will be passed on te the families.

CONFIDENTIAL
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ROYAL COURTS OF JUSTICGE
LONDOM, WC2A 2LL

Oi-838 §207

]
The Rt Hon Norman Lament MP K=
Chief Secretary to the Treasury '
Treasury Chambers

Parliament Strest
London 5WIP 3AG

9 deptember 1339
'\.-"‘.J
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WAR CRIMES

thank you for copying 1o me your lefter of I8 August 1989, Although work by
&7 -

officials to preduce more reliable cost estimates is continuing, it Is right to set

out the difficulties peculiar to the war crimes propoesals which will make it quite

impossible to uncouple the policy decision from the guestion of resources in the

manner suggested in the penultimate paragraph of your letter.

[t 15 important that the Implications of a decision to bring lorward legislation to
permit alleged war criminals now resident in this country to be prosecuted are
tully appreciated. Once the process of investigation and prosecution has been
iniiated, we are likely for all practical purposes to be committed to a major
exercise. Whereas the War Crime Ingquiry was able, perfectly properly, to
concentrate on a limited number of cases, there will be an expectation that all of
the many serious allegations will be the subject of preper investigation and

careful consideration as to whether proceedings should be instituted.

It would be politically unrealistic to believe that, once we have embarked upon

such an investigation, it would be possible te do anything but see it throug

IR 1o 115

natural conclusion.

the Tinancial costs could be very high indeed. The reports which T am receiving

from my own oificials and the Crown Prosecution Service suggest that it will be




extremely difficult further to refine the CPS component of the ecstimates set our
by Deuglas Hurd - and acknowledged by him to be somewhat crude - in his letter
of 19 July. There are so many wvariabies thar. it may  be necessary tor resort

simply 1o 'a "best possible™ and "worst possibie" scepario approach. The effect is

i

that 1I we are now preparec to espouse the principle of legislating to facilitate

War CTHneS Prosecutions, I1 can only be on the basis that we are prepared 1o

high.

A factor peculiar to the Crown Prosecution Service iz that it is a "one product
Service”, and accordingly cannot look to savings on another programme 5o as 1o
be able to absorb within existing provision the expenditure arising from war
crimes cases. | cannot agree to any trimming of the resources presently devoted
ta the prosecution of current crime. This in any event would have seriously
adverse political consequences - cspecially given the present climmate of Cpifaion
towards the CPS. Any agreement on my part to the proposed legislation [ar the
prosecution of war crimes must accordingly depend on assurances as to full
provision of the necessary resources, the lack ol which would inevitably affect

any assessment of where the public interest lay.

Copies ol this letter go to the Prime Minister, James Mackay, Geaffrev Howa,
I o= - -

Jouglas Hurd, Malcolm Rifkind, Tormn King, Lord Fraser and 5ir Robin Butler.
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As I believe you are aware your letter of 23 August-~to Ehé:les
Powell concerning the Waldhelm Report should have been copied to
me when 1t was first sent out, in order to seek the views of the
Leader of the House on your proposals for announcing the publi-
cation of the Heport. 1 well understand the need to restrict
circulation of such sensitive documents (as was indeed the case
with the Hetherington Report) and I am grateful to you for
arranging for uvs to receive the material.

The Leader of the House has seen the Report and the associated
gocuments. He has commented that there is g risk that the House
will react negatively to the relatively short notice provided
between publicatfion and the opportunity for debate on 18 and 19
October. We are therefore giving some thought to alternatives
which might provide Members with a little more time between
publication and the opportunity for a debate. I will let you know

guickly if our deliberations result in any new proposals.

1 am copying this letter to Charles Powell (No 10), Stephen Wall
(Foreign and Commonwealth Office), Peter Storr (Home Office),
stephen Wooler (Law Officers' Department) and Trevor Woolley.

"-.

;ﬁﬂ-*‘,‘)
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5 D CATLING
Principal Private :Ecrttagi

I M Woodman Esq
Private Secretary to the
secretary of State for Defence
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10 DOWNING STREET

LONDON 5WIEA 1AM
Front the Privafe Secretary l4 September 1989

Many thanks for your letter cf 2 September.

Al:h h I am afraid I am not perscnally in a position
ko let you have copies of the War Crimes Inguiry, cobpies can
be obtained from the BEMS0 Publications Centre; whose address
iz PO Box 276, London, SWH 5DT. I understamnd they take
talepphone ordars on 01l=873 9090. The full title of the
daocument is "War Crimes Inguirv® (Cm 744), and was pablished
in Julv tEhis year. Each copy costs £9.60.

do hapa this is helpful to you.

DOMINIC MORRIS




LORD ADVOCATE'S CHAMBERS
REGENT ROAD
EDINBURGH EH7 5BL

Telephone: 031-557 381
Fax (GP3): 031-556 0154

T Beptember 1939

The Rt Hon Douglas Hurd CBE MP

Secretary of State for the Home Department
Home Office

0 Tueen nne's Gate

LORDON

SW1H 9ART
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WAR CRIMES

Simce your statement to the House of Camons on 24 July and the publication
of the War Crimes Inguiry Report there have besen a mmber of developments

in Scotland of which I feel you should be aware in the lead up to the debates
to be held when Parliament resuames.,

Following the statements to Parliament on 24 July Mr Antony Gecas (formerly
known as Antanas CGecevicius) obtained an interim interdiet in the Court
of Session in Edinburgh against Scottish Television Limited to prevent
them [rom re-showing a documentary programme entitled "Crimes of War® which
had been broadcast previously in July 1987, The interdict was obtalned
during the evening of 24 July and transmission of the programme was stopped
before the last section of the programme was broadeast. Scottish Television
Limited have lodged answers toc the Petition and a date has yet to be fixed
by the Court for a hearing to take place,

More importantly Mr Gecas is suing Times Newspapers Limited for defamation
and damages of E150,000 in respect of articles which appeared in August
1987. This action is at an advanced stage and a proof has been fixed for
12 daye in Court of Session commencing on 7 November,

Solicitors acting for Times Newspapers wrote to the Crown Agent asking
what the Crown's poeition was in the matter. 1 encloss a copy of Messrs
Bird Semple Fyfe Treland WS' letter dated 1B August and a copy of the Crown
Agent's reply dated 29 Auqust.

Mr Gecas raised a further Court of Sesgion action for defzmation against
the amathor Fphriam Zuroff last year but this has effectively been sisted
upon the basis of an interdict preventing any further alleged slanders.

In relation to the action irvolving Times Newspapers Limited the defenders
have pled veritas and arrangements are in hand, apparently, to interview
witnesses in the Soviet Union with a view to leading them in evidence against
Gocas )/




Gecas at the proof. Since I have no jurisdiction at the moment I cannot
appear in the proceedings and ask the Couwrt Lo sist (stay) the actiom,
As you will see from the penultimate paragraph of Messrs Bilrd Semple’s
letter it ig clear that Gecas intends to proceed with the action notwith-
standing publication of the Inquiry Report. It is not cbovious whether
he seeks to do this to clear his name at the earliest opportunity or whether
he is trying to lay the foundation for a defence in the event of criminal

procesdings against him that reports of the civil proceedings make a falr
trial impossible,

Even if the Covernment is in a position to make an amnouncement as to its
intentions in relation to War Crimes before 7 Movember I could not say
to the Court for example that criminal proceedings are pending or imminent
for the purposes of obtaining an order under Section 4(2) of the Contenrpt of
Court Aot 1981 to restrict publication of the procesdings.

It may be that Times MNewspapers Limited will be unable to proceed with the
proof on 7 Movember because of difficulties in obtaining the evidence from the
Soviet Union that they seek or they may request a postponement in the light of
the debates but one cannot count on this nor in the latter instance can one be
certain the Court will grant the request if Mr Gecas remains anxious to
proceed.,

should there be any further developments bearing on the debates I shall keep
you advised.

I am copying this to the Private Secretaries to other Cabinet Ministers
end Sir Bobin Butler.

S,

-

/a-uf-t_,




fell Derek @ Currie Esg
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_gﬂr:; allcitors
geiws £ 249 Wesl George Stresth -
Ee T GLASGOW, G2 4RB 29 Augusl 1989

[ear Sir

TIMES NEWGPAPERS LIMITED
ANTONY GECAS

Thank you for your letiers of 1B and 25 August.

Aa you know the Lord Advocalte has, al fhe present bime, no jurisdichion
in relation %o allegations of crimes commilted nbeond during World Warc I11.
The Goversnment's position following the publieation of Lthe Wor Crimes
Inquiry HReport wna stated by the Home Secreiory on 24 July 1989 (llansard
Column 732) =

"We are (wpressed by the foree of argument. thal led the Inguiry bto 1te
elear conclusion that legislation was required, bul we wani Lo heartthe
viewa of Parlisment before taking & fina)l wview on the principal of
leglislalion. This ig & matter, after nll, on which ithe views of Parliament
towlll be degisive, The OCovernment witll provide on opportunity for each
House Lo debale the Impllecations of the reporl. and the action thal should
be taken in reaponse to 1t, The debaftes will take plece 1in the Autumn
gnee Lhere has been a proper - opportuniby tn study ihe report and reflect
apon 1t. In the light of the views expressed in theose debates, the Government
will teke & final decision on wheller to bring forward a bill on the lines
proposed by the Inguiry."

Further gt Column 730 Lhe Home Secretary stoted that ihe Report "recommends
a seriea of investigatlons, but I am | nat prepared to auatharise Turther!
work on them until it is clear In what way Parlisment will wish Lo proceed."

The likelihood Is that Lhe Inguiry findings will be debaled when Parliament
resunes during the second half of October end it may be some time after
that before the Governmenl takes a final declsion whether to promote
legislation affording Jjurisdiction in relation to alleged war criminals.
Congequently the Lord Advocote 18 unlikely 1o be in o positiaon bo Say
prior ta 7 Howember, when I understand the prool is sel down In commence,
whether he will have to consider war crimes allegations apainst M Gecas
Or anyone olse.




I would be grateful If you would keep me adviged I for any resson the
proof does not proceead in early Hoveaber.

Yours lalihfully

I DEAN
ﬂ;' 1 ] J'I.J_;f-' n |




S¥oiciols M |
14?"-'!’& George Strest
t G2 4RE
'ﬂ'll o0&

. _‘I"dr:-T."H]T_I'-H]T.ﬁ.‘H\'t‘_.
5 Fan {Group L) 041- 104 1902
“ Rutland Exchange Mo GW10

=it [Bth August, 1989

L Dean, Esq.,
Crown Agent,
Crown Office,
5/7 Regent Road,
Edinburgh,

EHT SEL

ioumet  DGC/RMcA Vo el

Dear hr, Dean,
“Times Mewspapers Limited

'I act for Times Newspapers Limited who publish jnter alia The Times newspaper.

In August 1987, The Times published two articles which related lo various aspects
of war crimes and the existence in Britain of alleged Nazi war criminals,

Some time thereafter, Antony Gecas formerly known as Antanas Geceviciug, raised
an action in the Court of Session against Times Newspapers Limited secking
damages for alleged defamation. Mr. Gecas based his claim on the fact of various
references to him in the said articles,

The action has been delfended and is set-down for & three week Proofl in WNovember
of thiz year.

In preparation for the i'ur:h-u:-qming Proof, 1 am about to travel to Lithuania to take
precognitions from certain witnesses, In Iaddlllﬂl'l, 1 FIrcn:l].r possess & suhs:ant:!al
number of documents which [ believe will be used in Court to support my clients’
position,

However you will be aware that the Government has Fécently received a report from
1 War Crimes Inguiry chaired by Sir Thomas Hetherington and William Chalmers,
Esg. The report is presently belore Parliament. IF Parliament decides to amend the

““law'to allow the prosecution in this country of persons’alleged to have committed
relevant war érimes, all the avidence ingathered by the War Crimes Inquiry will no
doubt be passed to the Lord Advocate for his consideration as to whether or not to
initiate criminal procesdings against any persons resident in this country,

If that happens, the evidence which the Lord Advocate will be perusing, will 1
beliave, be identical to the evidence which 1 will be producing to the Court of
Seesion in November of this year, Az I have said, thiz will include not only a
substantial number of documents but the leading of evidence from a number of
witnesses presently resident in the Soviet Union.
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'L Dean, Fsq., DGC/RMeA 18th August, 1989

Mr. Gecas and his legal advisers have not sought, to date, any discharge of the
forthcoming Proof as a result of the terms of the said War Crimes Inguiry Repaort

It seems to me and Senlor Counsel that it is not unlikely that Mr. Gecas will allow
the evidence to be Ied at the Proof in Movember, so that if and when 5 eriminal
prosecution is initiated against him, he can found a plea in bar of trial.

In these circumstances, I shall be grateful if you would consider the abave

information and let me know the Crown's position as & matter of some urgency,

Yours sincerely,

Derek G, Currie,
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CONFIDENTIAL

10 DOWNING STREET

LONDON SWIA ZAA
From the Private Secrefary 25 hugust 1389

O 2~ A

WALDHEIM REPDRET

Thank vou for your leatter of 23 August about the
Waldheim Report, which the Prime Minister has read with
great interest. BShe is content with the arrangements for
handling the announcement of the Report's [indings and its
publication proposed in your letter, and hopes that the
contents will be kept secret until 17 Octeober. She assumes
that the Austrian Government will be informed of the
findings shortly before publication.

The Prime Minister would like to see a copy of the
Historical Section, and I should be grateful if you could
let me# have one.

I am copying this letter to 5tephen Wall (Foreign and
Commonwealth DEfice), Peter Storr {Hom= Office), Stephen
Wooler (Law Officers' Department) and Trever Woolley
{Cabinet Office).

et i

.{"" ~ A
e —ar

ka\_ o O h}k‘_lﬂ-’*‘d‘.ﬂ
J--“"'_Fr._._

CHARLES POWELLL

P

Ian Woodman, Esg.,
Ministry of Defanca
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L]

MINISTRY OF DEFEMCE
MAIN BUILDING YWHITEHALL LONDON SVW1A ZHE

[ . - Teleghons 01-218 2113
- e

MO 6/18/10L L e 22yl August 1989

AoRe b QM e
A e lliy , apalr K v @yt ?s
The Prime Minister wi)l wish to be ‘Aware that the final draft {;Eﬂ

of the Waldheim Feport has been cleared by officials and submitted
te Ministars. ¥ —

¥
T'
LL*‘ Ao Camt= feiad
- Although Lt Waldheim was clearly aware of the likely fate of —
captured British servicemen in th& Balkans, no evidence has i~

Thare are two main conclusions:

been found that he had the authority either to give orders ﬁaf‘
determining their fate or te countermand orders given Ey

others.
?J [P {J-T-

No evidence has been found to support allegations of criminal

activity on hie part in relation ko British Eerviceman. 2 PP

I enclose at Annex A a summary of the Report.

I aleg enclosge, at Annex B, the statement from Professor
Hinsley wouching for the objectvity and thoroughness of the
Historical EBection of the ERe ort, including malidit? of the
conclusions drawn from documents which cannot be published. A copy
of the Historical Section can be provided if the Prime Minister
wishes to see it. It comprises 12 chapters detailing:

The relevant allegations against Eurt Waldheim.

The structure of the British and German forces invelved and
the background to the special forces operations during which
the British servicemen were captured.

e

| Uik ] Aaaid,

CHN =

Charles Powell Esg
Qaﬁfg HWo 10 Downing Street
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The organisation of the German Army Headguarters Branch in
which Lt Waldheim gerved, ~&and the Eutias Angd pOwWEeLrS Of its

UBETIDUE officers, including Waldheim.

Hitler’s 'Commando Order’, to which some of the British
garvicemen were subject.

The cases of individual British servicemen, (including a
number of details partly for the benefit of the families) and
the involvement of Lt Waldheim in each case.

=

Allegations concerning destruction or alteration of records.

Herr Waldheim's alleged involvement with British Intelligence
after the War on which the Report follows the standard line
{ie that we do not comment on such matters).

The Legal Section of the Report, enclosed at Annex C, cencludes
that there is no evidence from which guilt of a war crime may be
inferred.

The Home Office is concerned to ensure that the summary fully
reflects the Legal Section 50 that those reading the summary alone
n &

will not find any basis for allegations of dual standards
Cove rRRERTTE-NpBYERCH To the WaTdFeTn Report and STT Thomas
Hetherington’s report on war crimes. This is being pursued by
officials. Mr Maude and the Law Officers are content with the
Report. To mest Ihe FIMBtable IOL pDUDIICALiOn SLLEL LNE HECESS,

@& Heport and the detailed Annexes have been forwarded to HMSD for
printing. There will be an opportunity to make any final changes at
the proof reading stage in early September.

So far as the strategy for handling the anncuncement of the
Report's finding and its publication is concerned, it is believed
that to make a formal Ministerial Statement would give the Eeport an
unduly high profile. KPs should, however, be given the opportunity
EE_EEEEETEH_HTEIEEE?E'uhﬂut the Report and its findings. It is
proposed, therefore, to make an announcement 1A response to a
written PQ and publish the Report on 17 Octeober. The annual Defence
DelETE ONW 18 and 19 OctoBar WOUITH THEN provide the opportunity for
Members to ralse any points of concern. The text of the
anfouncement will, of couree, bOe cléared with the Prime Minister and
other interested Ministers and a detailed Q & A brief will need to
be prepared for use with Parliament and the media. The arrangements
for briefing the press have not yet been finalised.

I should be glad to know that the Prime Minister is content
with these arrangements.

CONMFIDENTIAL
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I am copying the letter to Btephen Wall (FCO}, Peter Storc
(Home OQffice),; Stephen Wooler (Law Officers’ Department] and Treveor
Woolley (Cabinet Office).

Limﬁuh 'EWIL¢JWJL*“E3

_—- s lie Nomwes—

(I M WOODMAN)
Private Secretary

CONFIDENTIAL
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ANNEX A

CONFIDERTIAL

SUMMARY OF THE REFPCRT

Scopa of the Review.

This Review was established in the light of the 1988 report

of the Austrian Commission of Historians on the wartime aerJice
af ERurt Hhiahsim+ Its task wns tﬂ_EF—EiEHiHE the results af

a——

the investigation carried out by the Ministry of Defence in
1986 into the fate of fourteen British servicemen, thirteen
of them Special Forces personnel, who fell into GermEEhEEEHE
in the Balkans, and the invelvement, if any, of the then
Lieutenant (Lt.) Waldheim in their fate,

In addition to re-examining the much-discussed cases of the
parties of Allied servicemen captured off Alimnis, at Yannina
and on Calino whieh were first locked st in 1986, the

Review has addressed those additional cases raised since 1986,
notably the party captured DEF_Eéﬁﬂzinnig.

It has investigated too the fate of other captured Britigh
servicemen who it has been possible to identify personally

and who, as members of the Special Forees or the Allied Military
Mission, were considered by the Germans to fell within tha
category of 'commandos'. Throughout the Review the tern

'commando' is used to denote members of the Special Forces

and special organisations ineluding the RN pé?Eé&EEi operating

the vessels used to transport these forces. The Special Forces
concerned were not strietly speaking 'commandes'; i.e. members
of the Army or Hoyal Marine Commando Units. But as the Cermans
used the word, it has been adopted as a genaric term to

1
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distinguish the cases and type of operations to which the

German applied the terms of a specisl order defining treatment

of prisoners. In contrast with the treatment of prisoners

of war from conventlonal units or those engaged in what the
Germans considered to be conventlonal warfare, an order issued

on Hitler's authority on 18 October 1942 said that all Allied
troops deemed to be involved in 'so-called 'commando' operations!
should be exterminated to the last man in combat or in purauit
and that as & general principle no guarter was to be given.

This order is referred to throughout this report as the 'Commendo
Order'.

In all, the 'commando' caeses considered here involved thirty-
—_—

one British and Commonwealth servicemen. Of these, seven

did not survive the war and are believed to have besn sxecuted
under the 'Commando Order': Capt. Warrem of the Cephalonia
party, probably executed in- late May 1944; Sub/Lt. Tuckey,

L/8gt. Miller, Pte. Evans, Gnr.Jones, Pte. Rice and Telegraphist

Carpenter of the Alimnie party. All but the lest were probably

executed soon after Z7 April 1944; while Carpenter was probahly
executed sometime after 4 June 1944. Of the other twenty-
four, all but one survived German imprisconment and either
escaped to re-joln the Allies or were liberated from prisoner
of war caspas at the end of the war. The exception wss Pte.
Fishwick who died soon after being taken prisoner of wounds
received in battle before his capture.

Some cases of 'non-commandc' prisoners which have been brought
to the attention of the Ministry of Defence have alsc basen
examined. In additien & number of gimilar cases aof

'non-commandos' were examined during the team's research.

2
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From the 'non-commando' cases examined & clear pattern emerges

of the treatment of almost all such men as standard prisoners

of war. Therefore only the cases brought to the attention

of the Ministry of Defence where illegal treatment was implied

or where-it was discovered by the Review team have been ineluded
in thias Report. Of the twenty two servicemen concerned in

these cases, only one EEEE; Turton) was not treated as a prisconer
of war proper and is believed to have been executed.

The additional cases have been examined for several reasons.

It was necessary Lo ascertaln whether or not they contained

any evidence that Lt. Waldheim was invalved in them. The

records relating to these men and any investigations concerning
them might have contained information directly relevant to

the main cases under review. Finally it was considered important
to try and establish if there was a pattern in the treatment

of such prisoners whieh would throw light on the avents and
responsibllity in the mein cases.

SouUrces.

The Review has made use of a wide range of material., Of especial

importance have been the surviving conteamporary German military
documents held in the Military Division of the Federal German
Arechives in Freiburg and the microfils copies of these documents
held by the United States National Archives in Washington.

This material has been complemented by records in the United
Kingdom, both those in the custedy of the Public Record Office
and others held in Government archives elsewhere. A most

important source was the records of the war erimes investigations

-y
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carried out by the United Kingdom at the end of the war.
Documents from other relevant archives have alzo been consulted.

The Review has been given access to and assistance from all
relevant British offleial archives including those of the
gecurity and the intelligence services. As far as posaible,
the most important documents from these sources have bean
reproduced as annexes to the Report. However an exception
has had to be made in the case of & small number of official
decuments from the records of the security and intelligence
services (which for reasons of security are unlikely to he
opened in the Publie Hecord 0Office) and from a faw filea from
other departments (which have not been released to the Publie
Record Office on acecount of the need to reapect confidentiamlity
in relation to individuala). The Review has had full asccess
to these documents and, whera it has not been poseible to
reproduce them elither an extraet from them or the giat of
their contents is given in the text of the Report. Professor
Sir Harry Hinsley has alsc axamined them all and attention

is drawn to his statement on p iii: of the historical report

I have studied such documents as cannot be reproduced as
pnnexes either in full or at all, and 1 am satiafied that
when summarising or drawing conclusions from them the authors
of the Report have properly represented their contents.

The recent work of other bodies and individuals on this subject
= notably that of the Austrian Commission, the World Jewish

Congregp and Thames Television - has also been studied and

LI S L e A =

has provided waluable assistance. While allowance has to be
made for the passage of tima since these oaceurrances and its

effects on the elarity of recollection, considerable use has

&
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been made of the oral testimony of survivors of these events

from both the Allied and German sides, especially as a means
of supplementing and clarifying points in the contemporary
records.

The Allegationa.

The main sllegations concerning the then Lt. Waldheim and
the British serviecemen in gquestion were firast raised in 1986
and have sinece been repeated. They are that, as an officer
in the Headquarters Staff of Army CGroup E at Balonika during
the year 1944:

a. he was personally involved in the interrogation

of; or in the organising and control of matters relating
to, & number of British servicemen held as prisoners

by the Germans - notably the men captured off the island
of Cephalonia, on the island of Alimnia, near Yannina,
and on the island of Calinc - and, therefore, that

he was culpable of any mistreatment of British prisoners
which oecurred.

b. he was perscnally involved in the decigion and perhaps
gave or relayed the orders to transfer Britlsh prisoners

te the Nazi Party's Sicherheitedienst (SD) for
conderbehandlung® under Hitler's "Commando Order'!, which

*The term, which in effect means 'special treatment', a euphemism
for execution,; is used throughout the Report in the German
form.

2
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in some cases resulted in their execution (as is heliaveﬁ
to have been the fate of the Alimnia men and Capt. Warren
of the Cephalonia party).

. in a report on Capt. Warrem (the leader of the
Cephalonia party) he falsely classified him as & "saboteaur!
with the consequence that Capt. Warren was considered

to fall inte the category of individuals liable for
Sonderbehandlung and was executed.

d. as the British servicemen in sub-paragraph a.-e.
above were subjected to treatment that violated the laws
of war, and because Lt. Waldheim was involved in or
responsible for such treatment, he is tharafore a War
Criminal - being in these cases at least an 'accepaory’
even if net a 'prineipal’.

e. he was personally invelved in some manner in the
illegal shooting of a number of Allied prisoners of war
from the Laterina Camp in Italy.

In support of these charges, other claims have been made
concerning Lt. Waldheim's role and authority within the
Headquarters that suggest that:

f. he was an important and powerful staff officer whosze

authority far out-reached his military rank, whose views

and suggestions carried great waight with his superiors
even up to the Commander-in-Chief, and who was able to

influence thelr decisgions in areas outside his official
concern, making him to some extent responszible for the

results of such decisions.

[
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g- because of his position within Army Group E's

Headquarters, he was of such value as a potential source
of intelligence that he was asctively sought by the Alliss
and was placed on an Allied 'Wanted List’' during the war.

It has further been asserted that:

h. Lt. Waldheim's wartime rele in the Balkans was known
te the British authorities; that he had been accurately
identified in British records and that as these included
evidence of his culpability in relation to war crimes
against British personnel, he was noted aa & war eriges
suspect; and that these matters were known during the

war and the immediate post-war years, as well as in 1970
when he first stoocd for the post of Secretary General

of the United Nations.

i. the above mentioned records were deliberately destroyed

or concealed to protect Lt. Waldhelm because he had bean
of asslstance to British intelligence.

Conclusions regarding Lt. Waldheim's General Inveolvement:

his position and duties at Army Group E Headquarters.

In order to assess Lt. Waldheim's pessible involvement in
war crimes, the Report has examined his positien and duties
within the Headquarteras of Army Group E in the context of
the general command structure of the German Armed Forces and,

more specifically, of the operations and organisation within
the relevant part of the Balkan theatre. The evidence from

l;r
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contemporary and more recent documentary sources and from
- the recent statements of other German staff officers and men,
many of whom worked in the same headquarters, has shown that
he was a junior staff officer equivalent to & British Army
Lisutenant. He was not a member of the German General Staff
Corps, vhich would have carried authority greater than that
of his basic Army rank, nor was he a professional intelligence
afficer.

His position within the Headquarters Intelligence Branch was
that of 03. As such, he was not the Deputy to the Lt Ceol.
in charge of the Headgquarters Intelligence Group but his
Assistant. There is no evidence that his position snabled
him to intervene with any autherity in matters outside his

- — =

own duties or to alter the deeisione of his superiors. He

e e

was responsible to the Head of the Intelligenee Branch for

the provision of information on the previous, current and
probable future activitiea of the Allied forces. This primarily
required him to aect am a collator, agsessor and presenter

of suech infarmation as was produced by the other personnel
in his sub-section and from subordinate headquarters. The

—— — = o= _—

interrogation of prisoners of war was one vniEEEi;-ﬁntantial

gource of guch information. There i3 no avidence that his

—

duties involved him personally in interrogations.

His duties reguired that he should be well informed about

Allied military and politieal activities, and it is clear

that he was well informed on the relationship of these activities
to German operationa. Hisz knowledge extended to awareness

of the deelslons that were made mas to the eventual disposal

of Allied prisoners brought to Salonikas for interregation

8
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by the Headgquarters' staff, including the tranafer of Allied
'conmando' prisonera to the 3D for disposal, usually by
execution, under the so=-called 'Commando Order' of 18 Octobar
1942. In this respect, however, his position was no different
from that of many others aﬁ_ﬁf!; Group Huadquartara.

This available evidence shows that the exiatence of the 'Commando
Ordar' and ite main regquirements were general knowledge among
officers in the German Army in the Balkans, and among the

gtaff of Headquarters - this was so sven down to NCO laﬁal.

It alse shows that the deasignation of 'commandos' was generally
applied by the Cermans as a matter of course to Allied persomnnel
involved in "ralding operations' or in assisting the indlgenoua
partisans: but it was not regarded by the Germana in the Balkan
area as an unusual or unwarranted identification in spite

of thelr apparent awareness of the implications for prisomers
taken in such operations, namely that they would be passed

to the SD.

Gonclusion Regarding Lt. Waldheim's Involvement in the Particular
Cases Examined.

In the case of the Cephalonla party, there are no grounds
for believing that Lt. Waldheim was criminally responsible
fg;hgqu} Warren's prasﬁmad exacution. A statement iinking
Capt. Warren with 'sabotage' ﬂntivi£1as was contained in an
intelligence report balieved to have been writtem by Lt.
Waldheim. This said: 'Warren believed the Greeks were too
unreliable to be entrusted with sabotage operations on their
own'. However, the statement 1z pnot sufficient to amount

to inatigation or active sncouragement of an offence on the

9
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part of Lt. Waldheim. The term linking the party with 'sabotage’
activities was used as .matter of course in the Balkans to
describe the demolition activities of Allled Special Forces

and the partisans and had already been used, as had reference

to Scnderbehandlung, in earlier reporta on this party made
during Lt. Waldheim's absence of leave. There is no other
evidence that associates him with any decision to execute

Capt. Warren.

In the mwatter of the Alimnia party, initial designation of

the party as '"commandos' and discussion of Sonderbshandlung

took place during Lt. Waldheim's absence on leave. There is

no evidence that he initiated or authorised the signal to

Army Group F requesting lnstructlons on the diaposal of the
party which led to their transfer to the SD. There 18 no evidencs
here of criminal activity by Lt. Waldheim.

Concerning the Calino party, there is no evidence that Lt.
Waldheim parsonally took the dacision concerning the intended
disposal of Sgt. Dryden or that he authorised the despateh
of the report which he had initialled (and therefore probably
drafted) and which included the statament that Sgt. Dryden
would be handed over to the 3D, an action which was not in

fact implemented - Dryden survived the war as a priscner
of war.

In the case of the Yannina party, there ia no evidence teo

jmplicate Lt. Waldheim in such illegal treatment of the prisoners
as cccurred.

10
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Turning to the cases of other "commandoa' examined, all of

whom survived the war, it is clear that Lt. Waldhela was avare

that thease men were in Germen hands and knew of their
interrogation. But there is no evidence that he wae personally
involved in the interrogation of any of them, or that he
organised, supervised, or contreolled such interrogations,

or that he was responsgsible for, or had authority over, those
who ran the prisons where they were held. Therefore there

is no evidence to implicate Waldheim in any illegal treatment
that oeceurred during these men's captivity.

In the four cases invelving 'non-commando' priscners which

have bmen eaxamined, there i1s no evidence to connect Waldheim
with Pte. Turton's fate. Of the other three ¢Eﬂﬂ;. there

is no svidence in two of them {the Levitha and Sirin a parties)
of any illegal activity by Lt. Waldheim. In the laafhhlau,

that of F/Lt. Ogilvie, the actions craditad hn EE:_?lldhﬂiu

by F/Lt. Ugli?ie were apparently intended to aid tha Priﬂﬂnarl
perhaps aaving his life.

— —

Finally thare is the Laterina Case in Italy. Here the
diserepancies between the recent allegations and the extenaive
contemporary avidence, and the lack of any corroboration for
the elaims, provide no grounds for believing that Lt. Waldheinm

wiaa involved in the Laterina incident.

Waldheim's Listing a5 & War Crimes Suspect.

The avidence from British wartime and early post-war records
indicates that Lt. Waldheim was at that time of no war crimes
interesat to the British authorities, and that he was not

11
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personsally sought by the United Kingdom for war crimes
investigations. His presence in the United Nationa War Crimes
Commission [UNWCC) list of war crimes suspects arosse from

a charge by the Yugoslav suthorities in 1948, not from any
inter-Alljed investigations involving the UK. The process

by whiech individuals were added to the UNWCC's lists was heavily
reliant on & general assumption that only genuine cases would

be submitted, sand that the supporting evidence would be genuina
and aceurate as the UNWCC's machinery was unable to carry

out ita own detailed and independent examination of the numercus
individual cases submitted to it by member states before deciding
to add them to its liats.

The inclusion of Lt. Waldheim in the Anglo-American and French
adminlstered Central Registry of War Criminals and Security

Suspects (CROWCASS) list of war crimes suspects again stemmed

not from British, American or French investigation and indictment
of him as a war crimes suapect but solely because his inclusion
in the UNWCC 1ist (a8 being sought by Yugoslavia) made his
addition to the CROWCASS 1list a matter of routine. CROWCA33

was s8imply a means of reglatering individuals sought by various
Allied countriea with a view to aiding their location; it

had no judieial or investigative funotions and carried out

ne independent assesament of charges or requests for the listing
of individuals.

The presence of Lt. Waldheim's name on ancother wartime Allied
document has already been explained in Parliament® by the
Minister of State for the Armed Forces. The document in guestion

*Hansard 9 March 1988 Written Answer Col 217.
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is not a 'Liat of Top Nazis' or an 'Alllied Wanted Liat’.

It is a report of the interrogation of a German officer who
fell into Allied hands in late 1944 and whose activities

in the intelligence field in the Balkans, notably in Salonika
and Athens, had naturally brought him into contact with a
large number of German Army headquarters officers. Durlng

his interrogation he provided the names and a varying amount
of detail on these individuals. Lt. Waldhelm's name was one
of the 238 mpentionad by this man.

The details provided about Waldheim and others such as Lt.
Poliza, his colleague, indicated to the wartime Allled counter-
intelligence ataffs that neither of these two was of any
perticular significance. They were not included in the Allied
register of individuals who were judged to be of Ilntereast

to the counter-intelligence authorities and whose ecapture
should therefore bas reported te the appropriate bodies.

Gaps in the Records.

The contemporary documents which have survived in German and
British archives have ylelded a fnirly cnnprah&nsi?e account
of the course of events cuncarning the cages of tha Allied

servicemen a:aminad in this r&pnrt. But attautiun has hean
drawn to tha fact that thar& ara gaps 1ln the records; and

thege call for an explanation.

In the ease of the Alimnia party, some parts of the Foreign
0ffice's file sasries containing correspondence with the family
of one of the servicemen ware destroyed some years ago under
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routine departmental procedures. However coplea of much of

the correspondence Hhich were retained by the famlly concerned,
coupled with surviving War Office papers, have snabled the
avanta of this case (as established by Allied post-war war
erimes investigations) to be mscartained. The existence of
these contemporary papers demonstrates that, contrary to wvarious
recent allegations, there was at no time a policy of systematic
destruction of British material Televant to this case with

the intention of shielding any individual from being called

to account for his actionms. 7 -

» _———— = = =

Similarly, an examination and assesament of contemporary German
records, and of the microfilm copies made of these whilat

they were in American hands from 1945 until the 19608, shows
that the suggestion that any of them have been deatroyed or
censored 1E.EE§EF_EEHPT?t;;£ Eurt Waldheim for whatever reason

is wholly without foundation. The papere relevant to the casea
under review that survived the war end fell into Allled hands,

especially those concerning the Alimnia party, still survive
today and are avallable for consultation. It has been allaged
thaet the masking of parts of one of these documents was intended
to protect wrongdoers. A study of the procedures adopted by

the American authorities in the early post-war years shows

thaet in fact the masking wvas done to conceal the identity

of Allied special operations personnsl vhose names or personal
detaila appeared in the document.

Aa distinet from the above records, which were destroyed or
masked, a small number of doocuments in the British records
ara still not awvailable for publie inspection. The reasons
for thelr non-release were given on p 4 above, as ig the
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asaurance that their contents have been fully taken into account
in this Review.

Allegations concerning post-war events.

It has of course not been the practice of suceessive Governments
to comment on speculation or allegations concarning intelligencs

matters or to discuss its polley concerning electiomns to the
United Nations.

Legal aspects.

Given that much of the evidence has concerned war crimes,

it has been necessary to evaluate this evidence from the
legal point of view. Therefore, the Review team'a historical
work has been considered by officers of the Directorate of
Army Legal Services who are well versed in the Laws of Armed
Confliet and of War Crimesa. Thay reached the concluaion that
the evidence available in connection with the cases which
they have examined provided no grounds for suggesting the
Kurt Weldheism should have faced chargea of war erimea in those
cases. In the light of his residual responsibility in war
écrisess mattera, tha historical Review and aanexes wvers passed
to the present Director of Army Legal Serviees (DALS) wvhe
gave the following advice:

1 have considered carefully both the contenta of the
documents which were submitted and of this Review. At

all material times, for the purposea of this Review,

the then Lisutenant Waldheim was a mere junior staff officer.
There is no avidence here, in my opinion, of relevant
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delegated executlive authority or of any causative, overt
act or ommiesion from which his guilt of a war crime may
be infarred.

The opinion of DALS sndorses the statement made by The Foreign
Secretary in 1986 that:

whatever suspicions. the circumstances give rise to
concarning the fate of the British servicemen in
quagtion, neither tha Miniatry of Defence's records
nor tha papara you have provided can ba ragarded as
offaring avidenca of any erimsinal activity om ths part
of Lisutenant Waldhaim in relation to those men.

Tha Fate of the Missing British & Commonwealth Searvicemen.

It is very muech regretted that, in splite of extensive research
during this Review, 1t has not proved possible to cbtain any
definite evidence as to the final fate of the misaing men.

Neither careful study of the surviving German documents nor

enquiries among surviving Greeks and German military personnel
have produced any significant information additional to what
wae known at the end of the early post-war investigations.

The esxecution of such Allied personnel was carried out with
a8 nuch secrecy as Pusﬂihla. The records of the 3D, for example,
were moat carefully ﬂuntrnyad hy their ereators bafore tha

end of tha war and other nrgan1aatinnu pﬂuaihl; 1n?ﬂ1vad
apparently kﬂpt no records of sueh events or again destroyed
them. A8 for personal testimony, the key individuamls in the
Army Group Headgquarters and the 35D are dead and those who
are stil]l alive have besn unable to provide any relevant
information.
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: ANNEX B A g N
Projessor 3ir Harre Hinsier, U BE. ML FBQ SE-ionn s it

&

e
Eam-brrﬂlff L8z
1989

Dear Minister of State,

My brief was Lo scrutinise the rssulls of the reseirch carried
out Far this Report in the Ministry of Defence, with th: &ssistance af
the Foreign Office, in order to ensure 1CS objectivity anJd tharoughness.

In carcying it out, my first concern has been L0 establish that
the Regort has =xamined all the records, whether in the possession of
H.M. Covernment or otherwise available for inspection, that mignt
conceivably have a bearing on the supject. To the best of my knowledge
and aoility, I am satisfied thet this is the case; and I am further
satisfied that no pertinent evidence in these records has been overlookeg
in the body of the Report.

This #vidence is as far as possible reproduceéd as documents in
snnexes. For ceascns explained in the Reper: an exceptian to this
practice has had to be mage for a small number af documents Ln Ehe -
Aritish archives. The authors of the Report have had access Lo these
documents. however, as to all octher British records that mignt be relevant,
and they have provided sither an extract from them or the gist of the con-
tegnks. 1 have studied such documents @s cannot be reproduced 85 anneéxeés
sither im Full or st all, and [ am satisfied that when summarising or
drawing conclusions from Lthem The aulhars af the Report have properly
rearesenceQ Ehel?r contents.

Tupning from the thoroughness of the Report to the matter of its
objectivity, I am able to extend Lo Chs Repart as a whole the above
assurance about the interpratation placed on the small numper of res-
Fricted documents. My sAguiries in this direction have addressed wo
questions: whether the gllegations mace against Kurt Waldheim in
relation to the treatment accorded to Britisn and Commorwealth prisoners
af war, and against H.M, Covernment in Ehe form of suspicions voiced
about ite earlier concealment of informetion, have been accurately re-
capitulsted in the Report; and wnecher the conclusions it reachés regarding
these allegations fairly re=flect the evidences, negative and positive, wnich
tne authors have sSsembled in LAE COULSE ef whelp sxhaustive enguiry. In
my judgment the answer to each of fhese cuestlons is in Che affirmacive.

Yours sincerely,

/[: /—,f (’Lﬁ;‘:;"‘y

The Hon. A. L. Hemplbon,

Minister of State for the Armeg Forces.
Ministry af Defence,

Main Building,

Whitenall,

Langon SW1.
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LEGAL BACKGROUND AND ASSESSHMENTS

This Section conaists of the legal background and
assessments of the officers of the Directorate of
Army Legal Services, who are well versed in the

Laws of Armed Cenflict and of War Crimes, and who,
with the Director of Army Legal Services (DALS),
have examined the historical Review and supporting

ANnexXes.
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WAR CRIMES ASPECTS OF RELEVANT 'COMMANDO' AND RELATED CASES

The '"Coamanda Ordar': Poat War Lepal Rulings.

The status of the '"Commando Order' in law came under court
examination in several post-war war crimes trials: most notably
during the proceedings of the International Military Tribunal
{IMT) at Mureaberg; during a later trisml of a number of senior
German officera before an American Military Tribunal at
Nuremberg, in the case known ss the '"High Command Trial';

and in the trial before & Britiah Military court in 1946 of
Ceneral Von Falkemhorst, the Cerman military commander of
Horway.

The IMT in its Tuling on the '"Commando Order' atated that:

This was criminal on its face. It simply directed the
alaughter of thess sabotage troops.

This ruling endorsed the Allied wartime position as set out
in particular by Eisenhower in his March 1945 proclamation.
It also implied the rejection of the spurious legal gloss
with which Germany sought to argue that Article fj{c] of the
Hague Convention for Land Warfare, which stated that it was
illegal:

to kill or wound an enemy who, having laid down his
arma or no longer having means of defence, has surrendered
at discretion
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did not apply to 'commando' operations becauss this type of _
covert enemy activity wes unknown at the time of the Convention's
conclusion and therefore fell outside its provisions.

The transfer of prisomers of war to the 5D was similarly rulasd
to be an illegal act in both the trlal of von Falkenhorst,

and in the '"German High Command Trial' where the Tribunal

ruled:

Orders which provided for the turning over of priseoners
of war to thea 3D, a ecivilian organization, wherein

all accountability for them is shown by the avidence

to have been lost, constituted a eriminal aet,
particularly vhen from the surrounding cireumstances
and published orders, it must have been suspected

or known that the ultimate fate of such priasoners

of war was alimination by this murderous organization.

The 'Commando Order' in the Balkans.

The contemporary records and testimony of surviving witnessea
leave no doubt that the 'Commandoe Order', if not in all cases

ita precise wording, was known both to officers and subordinate
personnel in the Army Group E Headquarters and in ita subordinate
formationa (such as the division on Rhodes) and that it was

wall underatood what the subsequent fate of those prisoners
classified as 'commandos' might be.

Somea individuals will have been directly involved with the
treatment of 'commandos' and others will have had a more marginal
involvement. Given the agreed illegality of the 'Commando

Order®, the position of those Germans "involved' in the casas

of British '"ecommandos'" in the Balkans (some of whom are beliaved
to have bean unlawfully killed) is of particular significance

for an examination of the then Lt. Waldheim's rola.
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Together several of those on Rhodes and in the Army Group

E Headquarters were in some way involved with the 'commandos'
of the Alimnia party, either in their initial interrogationm

on Rhodes, or thelr transportation to Salonika, or in their
further interrogation there. Others, although playing no direct
part in the interrogation or transfer of the 'commandos',

made their existence known to higher authority by transamitting
gignals contalning details of the men's capture. According

to some German staff nfficara; once the news that "commandos'
had been captured had reached 'higher' authority there was
little, if any, room for manceuvre by any individual who wished
to thwart the implementation of the 'Commande COrder', except
at grave risk to himself.

The General Treatment of Prlsonera of War clasaified as

'copmandos' .

Apart from any illegal executions, the individual cases examined
in the historical section of this Report demscnatrate clear
breaches of the 1929 Genava Prisoner of War Convention. For
exapmple, pressures was clearly applied by a variety of means

to persuade prisconers to provide information beyond that reqguired
by Artiele 5 of the Conventlon, i.e. name, rank and number;

while the requirements of Article B8 wers not properly observed,
namely that a prisoner's capture be notified as soon as poasible
to his own country through the Proteecting Power.

However neither interrogation, nor its organisation wers
proseribed under internaticnal law. Only if illegal methods

were used as part of the interrogation process did it become
unlawful.
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Culpability of Staff Officers.

Post-war Military Tribunals, in considering the question of

the personal liability of staff officers who by thelr acts

or omissions may have been desmed to have been lnvolved in

the commiassion of acta contrary to the laws of war, made a

nunber of important rulings and statements. Of esapecial relevance
are those of the Tribunals in '"The Hostages Trial', and the
'"High Command Trial'. In the latter it was held that:

Staff officers, except in limited fields, are not
endowed with command authority. Subordinate staff
officers normally function through the chiefs of
ataff. The chief of staff in any command 1a the

eloseat officer, officially at least, to tha commanding
afficar.

In considering the gquestlion of the liabllity of two senior
chiefs of staff during the 'The Hostages Triml', the American
Military Tribunal ruled as follows:

The evidence failas to show the result of any action
affirmative or passive, on the part of this defendant.
His mere knowvledge of the happening of unlawful
acts does not meet the foregoing requirementa of
eriminal law. He must be one who orders; abets
or takes a consenting part in the crime.
It was also held in "The Hostages Trial', and in the case
of 'Harukei Isayama and Dthers', that a staff officer cannot
be held responaibla for the outcome of his commander's orders
whiech he approvea from the point of view of form and isaues
on the commander's behalf., It is of intersst that Foertsch,
who was Chief of Staff of Army Group E when the 'Commando

Order'" was issued, and von Geitner, who as Chief of Staff
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initialled or signed orders lssued by his commander for the

shooting of hostages and reprisal prisoners, were acquitted
by the American Military Tribunal in 'The Hostages Trial'.
On tha othar hand, Harukei Isayama, who as Chief of Staff
played a personal and active part in the organisation of an

unlawful trisl of American sirmen, was convicted by the American
Military Tribunal.

While there is no suggestion that any of these cases provide
Chiefs of Staff or other staff officers with immunity from
prosecution for criminal acta, they established more clearly
the level of involvement required for something to be decmed

a eriminal act. Further they demonstrate the distinection
between knowledge of, and eriminal inveolvement in such illegal

acts.

Another defendant was found not guilty

not having been shown to have taken any consenting

part in illegal acts, 'coupled with the nature and
responsibilities of his position and the want of authority
on his part to pravent the execution of the unlawful acts
charged’

Legal Findings in the Cases Under Heview.

a. The Cephalonia Case.

In the case of the presumed execution of Capt.

De La Touche Warren in May 1944, there is no evidence
that & formal war crimes investipgation was imatituted.
Although there was a suggestion within the local SO0E
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organisation that the commander of the prison ba sought,

there was apparently no approach by S0E to the War Crimes
Inveatigators for the case to ba followed up.

The only evidence of a possible order concerning Capt. Warren's
disposal comes from the signal of Arsy Group E of 28 March

1944 (see Chapter & of historical section of Report) which
mentions Sonderbehandlung'after interrogation for the whole
Group of prisoners.

Lt. Waldheim's involvement.

Lt. Waldheim's involvement in this case can only have begun
after his return from leave on 16 or 17 April 1944 by which
time the above signal had slready been passed to the OKNW.

His personal involvement can be seen in the report of B May
1944 bmlieved to have been drafted by Lt. Weldheim which
detailed the informatlon gained from the interrogations of
members of the party inecluding Capt. Warren. The raport said
that 'Warran believed that thes Greaks were too unreliasble

to be entrusted with sabotage operations om thelr own'. This
report and the relevanee of the use of the term '"sabotage!

have been examined. It is considered that there iz no evidence
of any act by Lt. Waldheim that made him liable for prosecution
on var ¢rimes charges in thias case.

b. The Alimnias Case.

A formal war crimes investigation was initiated at the

end of 1946. The course of this investigation is covered
In detail at Chapter 7 of the historical section of this
Report. In summary, the investigators were able to locate
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and interrogate a number of German officers and men who
had clearly been involved with the 'commandosa' on Rhodes,
in reporting their capture, in thelr interrcogation and
thelr transfer to Salonika. There is no evidence that
any of these individuale was conaidared beocause of his
actions to be culpable for the presumed latar surder

of the prisoners conearned. Nor is there evidence that
any action was consldered mgainst any of these Germans
for the lesser infringements, notably of Artlele 8 of
the 1929 Priscner of War Convention menticned earlier,
which required the notification of prisoners' capture

a8 soon a8 poasible, despite the faet that their failure
to comply with this requirement could be said to form

an lntegral part of the procedure for the implementation
of the 'Commande Order', rather than their treatment

a8 ordinary prisoners of war.

The war crimes team were apparently concerned to apprehend

and bring to trlal those individuals within the theatres
command structure with executive authority directly
implicating them in the assumed illegal disposal of the
prisoners.

Within the Army Group E Headquarters, attention focussed
on Lt. Col. Warnstorff, and Maj. Hammer. Neither was
traced, btut they were wanted for questioning; there is
no evidence that either was considered as a potential
accused. Two suspects however were identified: Lt. Col.
von Harling and Capt. Merram both from the Army Group

F Headquarters. They were arrested and interrogated

but no war crimes trial took place under the Royal Warrant
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prior to the cessatlion of such trials. The twd men were
then transferred to Control Commission custoedy, but although
the existence of machinery to prosecute before CCG courts
was in place, the surviving documentary evidence indicatas
that no trial was hald under CCG ausplices and that both

men were soon released. The reason for this was a lack

of sufficient eavidence to sustain a viable case against
them.

Lt. Waldheim's Involvement.

Current research showa that Lt. Waldheim was abaent from the
Headquarters of Army Group E on leave in Austria from Mareh
until 16 or 17 April 1944. He was therefore not involved
in the early action in this case during which period the
existence of the men was reported up to the higheat level

- the OKW and poasibly even Hitler - and a Wehrmachtbericht
had already also been lssued indicating that the men were

consldered to be 'commandos' as defined in the 'Commando Order!

While it is elear that following his return to the Headquarters
Lt. Waldheim was aware of the existence of the 'commandos'

and their intended fate when this was ordered by Army Group

F, it is considerad that the evidence indicates only a limited
personal involvement by him in the case and reveals nothing

to suggest that he committed any criminal acts.

The allegation againet Lt. Waldhelm is that he wasa
reaponaible for a signal sent on 26 April 1944 from the
staff branch to which he belonged, addressed to HQ Army
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Group F saying: 'Further interrogation of English Alimnia
'commandos' without result. Regquest declsion on whether the
prisoners now to be handed over to SD'. It is unlikely

that Waldheim's authorship of this signal could be proved
and even if it could, the isauing of orders on behalf of

the commander does not of itself engage legal respons-
ibility. Indeed the isulng of this signal was one stage
further removed from the sctivity of von Geitner, acquitted
in the 'Hostages Trial Case', since it merely enguired

about whether prisoners should bes handed to the 5D and

did not pass on an order for execution.

It is considered that this view 1s conasistent with the
decisions of the post-wvar wvar crimes investigators who
examined this case. Lt. Waldheim's limited involvement was
leas than that of the German officers on Rhodes who were
closely involved in the 'commandoa' initial identificaticn,
interrogation and handling yet were not considered by the
war crimes team to be perpetrators of any illegal acta.

[ 1 he Yannina Case.

Soredia

A formal war crimes investigation was initiated and the

evidence from the ex-prisoners identified the NCO Stoffberg

from the GFF prison, who it was felt was primarily

regponsible Tor the prisoners' ill-treatment. Howaver
he did not fall into Allied hands and therefore no further

action could ba taken.
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3
Lt. Waldheim's dnvolvement.
A report on the men's capture was sent to the Ie/AD Branch
in Salonika. It was Lt. Waldheim's job to be familiar with
these reports and with the results of any intarrogations,
whather by subordinmte unitas, tha GFP or by the Aray CGroup
itself. But there is no evidence to link Lit. Waldhelnm
personally with the men's interrogation: some of his former
¢olleagues have tegtified to conducting at least some of
these interrogations while denying any participation by

him. There is mlsc no evidence that he was personally
involved in deciding interrogation procedures.

With reference to the basic treatment of the prisoners

and the general conditiona in the GFP prisom, there is no
evidence that Lt. Waldheim ever vislited the GFP prison or

had any reponsibility for the GFP: this lay with his superioer
Lt. Col. Warnstorff with the day to day responsibility

delegated to the AQ Maj. Hammer in conjunction with the GFP's
oWn commander.

It is coneluded thersafarse that there is no evidence of
eriminal actions by Lt. Waldheim in relation to this case.

The Calino Case.

This was initielly identified as & possible war crimes

canse by the American authorities examining captured German

records. However it must be presumed that enguiries socon

eéstablished that Sgt. Dryden had not been executed as
a2 'commando' but had survived the war, aas the case was
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not pursued by the British autheritiea.

S8ignificantly, when the German report was identified

by the US war erimes investigators examining the German
Army records they consldered that the individuals concerned
in this proposed breach of the law were the Commanding
Generals of Army Group F & E, and the Chief of Staff

of Army Group F.

Lt. Waldheim's involvement.

In this instanece it iz believed that Lt. Waldhels initialled
the report, indicating that the faects and interpretations
therain which he had provided and drafted were correct. The
report said 'Sgt. John Dryden DOB 25 Oetober 1919 in Newcastle,
wounded, flown to Athenms on 5 July will be handed over to

8D in accordance with [Hitler's] order'. Lt. Waldheim must
have been aware of the implications of the propesal regarding
Dryden's disposal, but there is no svidence that he authorlaed
the statement regarding the proposed fate of Dryden, or that
he had any authority to do so or could officlally influence

it ip any way.

Since Dryden survivad the war, any allegation against Lt.
Waldheis would be of sttempting to commit a war crimea. His
explanation, no doubt, would be that he had no intention to

cause the death of this prisonsar and that he was simply recording
the factes, ineluding the decision, made elsevhere, that the
saptive was being passed to the 5D. It would be impossible,

on the available evidence, to prove anything to the contrary.
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a. The Leros Prisoners.

Of thesa cases only that of Flt Lt. Ogilvie links Lt.
Waldheim to allegations of war erimes. In his recent
testimony he stataa that Lt. Waldheim escorted him from

the transit camp to the headquarters at Salonika and

that during the flight Lt. Waldheim asked for the prisoners'
identity dises which were then replaced by some from

the corpses of soldiers who had been serving in open

combat units. There is no corroboration for thia
allegation, indeed the surrounding eircumatances point
mgalnat it;, but, taken at face value, Ogilvie's evidence
indicates & violation of Article & of the 192% Prisoners

of War Convention. However, the implication is that

by changing the ldentity discs Lt. Waldheim saved Ogilvie's
lifa. In those circumstances, even if corroborative
evidence existed a prosecution would be inappropriaste.

f. PFPte Turton's Death.

This was carefully investigated and the identities of
several suspacts eatablished, all of them 5D, 58 or GFP,
but apparently none of them fell into British or Allied
handa and no further investigation could therefore take
place. There isg no evidence of any involvement of Lt.
Waldheim in thias case.

g« The Laterina Case.

This case was carefully investigated by British, Canadian
and American war crimes teams and the case was listed
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by the United Kingdom with the UNWCC. However it appears
that none of the accused fell into Allied hands and
therefore no trial could take place.

These contemporary investigations reveal no evidence
of any involvement by Lt. Waldheim in thias case, of his
prasence at the end of the affair.

In view of the discrepancies in the evidence highlighted in
this Review, and of the absence of any evidence to corroborate
the one allegation, it is considered that there is insufficient

evidence of any participation by Lt. Waldheim in any illegal
activity.

h. Other Cases Examined in the Review.

Although there were some infringements of the Ceneva
Convention concerning the treatment of some of these

men, there is no evidence to suggest that Li. Waldheism

was involved personally in the commlssion or authorisation
of any illegal actions in relation to thenm.

Conelusions.

From the examination of the evidence concerning the cases

of Brltish "commandos' held prlsoner in the area under the
control of Army Group E, it is clear that Lt. Waldheim must
have been awvare of the 'Commando Order' and its implications

and also of the sxistence of these British prisoners and of
their intarrogation.
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Howaver, in the light of the evidance examinad during the
Review and the test laid down in the 'Hostages Trial Case’
that mere knowladge is insufficieant and that the accused must
'be the one who orders, abets or takes a consenting part inm
the erime', it is concluded that there is no evidence that
Lt. Waldhelm committed criminal aecte in these cases.

In econclusion the Director of Army Legal Services (DALS) haa

stated:

I have conasidered carefully both the contents of the
documents which were submitted and of this Review. At
all materlal times for the purpoaes of this Review, the
then Lieutenant Weldhelm was a mere junlor staff officer.
There 18 no evidence here, in my opinion, of relevant
delegated executive authority or of any causative, avert
act or omisslon from which his guilt of a wvar crime

may be inferred.
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10 DOWNING STREET

LONDON SWI1A 2AA
From tiw Privaie Secretary 17 Augqust 1989

Thank you for your letter of 14 August to my collsague
Paul Gray. You are guite right to say that it would be
necessary for there to be new legislation in Britain to
mount a criminal prosecution in this country of acts of
marder and manslaughter committed as war crimes in Germany
or German occupiled territory during the peried of the Second
World War by people who are now British ecitizens or residant
in the United Kingdom. As the Home Secretary made clear in
Parliament last month, when ha announced the report of the
War Crimes Inguiry, the Government will be providing an
cpportunity for sach House of Parliament to dabate the
report in the autumn and in the light of the views expressed
in that debate will take a final decision on whether to
bring forward legislation on the lines proposed by the
Inquiry.

[ am grateful to vou for your further letter.

DOMINIC MORRIS

Dr. Jack M. Porter.




- THEBPENCER MORTGAGE COMPANY

30 Lincoln 5t., Mewton Highlands, MA 02161
(617)965-8388

Dr Jack M. Porfer, Presidenl
August 1%, 198g9

Dear Mr. Sray:

14 77

Thank you for your prompt reply and concern, Enclosed ls 2 Boston Globe
article regarding this massacre and other actions, further described in
my bocks noted, plus & latter from Oreville Jannar of the All-Party
Parlismentary War crimes Group, ;

bty Cribas e

!he bottom line,as we Yenks say,1s that there i=s a Ukrainian living

in England responsible Tor the ﬁan1ewicz massacre and I hope“that he can
be speedily brought teo justice, but I understand that En nd has

to enact new lawge to do so. Please do 3o ann;as time is‘ol the essance,

If T can be of further assistance, please contact me,

A

sincerely yvours, ff:)
I

-

s Ni /Porter *
Dr. Jack ﬁ ﬂ:tﬁ;{ﬁi:;,#r—
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10 DOWNING STREET
LONDON SWLA 2AA

From the Private Secretary 4 RAugust, 1939,

T

I am writing on behalf of the Prime
Minister to thank you for your latter concerning
the tragic death of your two sisters killed

in Maniewicz. On the basis of the information
in your letter, I can do little more than

note your comment.

o

Dr. Jack Porter
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By Robert J..-l:-l.re_l,.'
Gibobe Staff

"There was Jewish resistance,” sald soclologist and
writer Jack Porter. speaking tn his Brighton home
crammed with research malerials on the Holeeawst, “The
Jews did not all go to their death like sheep.”

For mare than a decade, Porter has researched Jewtsh
resdstance during World War [ He has besome a custod|-
an af this litle-known story, pledged to seeing that it pets
told in the United States.

Next month, Porter will fulfll] his commitment to him-
sell with the publication of an English translation of a
book called “Jewish Partlsans: A Documentary of Jewish
Resistance in the Soviet Undon during World WarIL" The
book, eriginally published In Moscow in 1948 bul su
pressed under Joseph Stalin, I8 a compilation of the per
somal siories of Jews who e-.r'ﬂpd annihilation and band-
ed fogether in joose milltary units to fight back.,

The small body of existing writing that documents
Jewish resistance |s moatly written in Russlan, Hebrew
or Yiddish. "We seem to think that until i comes out in
English, It doean’t exiat,” Porter said,

For this English tranalation, to be published [n a very
mrxdest edition by University Press of America in Wash-
ington. Porter acted as aditor and also wrote & long intro-
duction that provides a carefully researched overview of
the Jewish resistance movement and a valuable bibliog-
raphy of other sources.

in and Russia, they didn't think of the Jew as
@ ﬂghw;urtrr safd. "But Jews not only resited the
Nazis ailss thedr collaborators. They also took revenge,”
His father was a partisan I'mdcr

Porter's obgesslon with this umusual 5l_nr3,r has intense
perannal roafs. His father, Irding Porder. who died In

Centerpiece

Jewish resistance during WWII

Little-known story to be told in Brighton sociologist’s version of Russian hc

THE REALITY

A German army officer executes a partisan sol-
ey om the Fussian fromi

. .
L
-

killed many of the Ukralnian collaboralors who had
lilled their Jewish retatives and friends.

Porter firat learned about the Russian documer on
Jewish partisans cight years ago when he receivisd a He-
brew transkation of the book from a cousin In [Eraed,
There, oking out at bim among the illustrations imihe
volume:, wass & photo of Porler's father dressed In his par-
tigan unilorm and standing pext to the Ukradnian odam
mandder Nikolal Konlshehuk, who hesaded the partfEdn
unit called the Kruk detachment, Konishchuk used the
ooce name "Krik. " After the war, Kruk was murdersd Gy
Ukraintan nationalists who had fought with Che Nasis!

The auppﬂ'ﬂ&td bk has 1a:|.gui::h|_-¢! {or 33 VERTS oA
shelfl in the archives af the Lenin Library in Moscow ! The
material in the book had been complled in Moscow by the
Jewish Anli-Fasds! Commrittee, which was trying-to
gather documentary evidence on the valuable role Jews
played In World War 1 in orcler to counter the tide of andi-
Semltbam thal was bullding under Stalin, Amongthe |
mire han 20 authors wha conbriboted the anecdobnal
aies af war exploiis were several non-Jewish Sowiel.offi-
oerd Wi had [mghi wilh and el the Sewlsh p:r!l-:'.l.rl-a
urlts,

il wasn't unttl the carly 159603 that [sraell author B!':n
jamin West acquired & microflim copy of the ook from
the Lenin Library and was able to publish the Helwmew
iranslation thai eventually fell into Porter's handd:. In
197, Porter was also permitted to purchose & micrdfitm
copy of the Russlan editlon from the Lenin Library, amd it
was used for rechecking the translation from the Hebrew
rditlonn.

The Hie-and-death tones of the Tm"fL-_;nn e Tort 1.l.'n.'1. m
Faliesed in e aath thal members sworre:

"1, a cittzen of the Soviel Union, héreby join the riviks
i Lhe HH:I P:trl:l:un'h [I'.u- avengers ol Ihr 'pmp-'l-r |r1 n'!-'rﬁrr

i tel Bt 1 tarmraf e b




. memm—————ry o

© bat slsters, were mu

4 animal, | was gol
- ror regui

under the wartimeé code rame af Zalonka,

' father, whese name In Russia Was Yisroel Puch-

tick, served under a Russian commander n the Kruk de-

tachment, which operated from hidden camps in the for-

esds around Valynia In the Western Ukraine during the
Nazl oreupation. Fa §id Fe o

Porter's mother also fought as a Jewish partisan aind
bath parents survived the war, Porter himself was barn
I the Ukralnian town of Rovno in 1944, a few months
before the war ended. He emigrated to the United Stales
with his parents under the displaced persons progam
after the war.

But 25 of his relatives, including his grandpatents and
rdered one ghastly weekend in Sep-
tember 1942, They were victims of the routine Naz policy
a8 the Germans swept through the tawns and vilages of
the Ukraine,

gmtét convenlence. Usually they were efther burned in

¢ “the wooden bulldings, or marehsd out of town where they
.1 were foreed to dig

thelr own graves, then they were shot

. and threwn nto the fresh trenches. Porter's mother had
lescaped by hiding tn a barn sta) and flesing Into the
Wi

His father, who was away from the village the week

the Nexls came through, made the palnful dectsion of

partissn camps,

As a child, Porter never knew the story of his family's
tragedy during the war. "My parents never talleed abaert
IL" he said. But in 1973, Porfer conducted & set of [nier-
views with his father, reviewing his years with the parli-
sans. His father recalled: “They would kil the Jews, then
have a big party while they took the Jewish property,
When they finished one job, they'd go on to the next litthe
town. 1 made up my mind | was oot Eodng to go like an

to take revenge.” . .
ting In the almosphers of Naz| rer-
harsh methods. The elder. Porter led smahn
of partisans In dangerois operations Invalving
mining and blowing up ratlroad Hnes. fos) depats and
bridges

They also had o protect and find food for hundreds of

dJewish women and children lving In secret camps iIn the
-

W food from Gentile farmers, whom we threat-

ened. If they didn't give us potatoes, four ar =akt

it goOd I, the father told the son. “You must be carefisl

. Svrviving and

- .| E=
Sociologist-writer Jack Porter and a facsimile of ©
the title page of the 1948 Russian edition of
“Partisan Brotherhood.™ 5 book an Jewish parti-
SHIES.

In war., One s bitter and a Litle crazy. You do manv
wWrong things in erder to survive. During the time of the
underground, there is no kiw. You had to use the gun to
iged food . ., We had o use force, even kill o fewr §f they
dide’t give. Most of them gave, They were 50 surprised to
e Jews with guns. They were seared af us. They gave.
This {3 what we did for over two and a hall years. We
survived,"

Survivers of the Partizan units still lve i clfies
around] the United States, arid Porler has interviewsd
many of them. From those talks, he has Erined chilling
testimony that in the weeks and months after the war,
partisans, burning with vengsance, tracked down and

AN s T R S R LML et | Tk BAF bbbt IOl i EED
clsts, and to fight for my homeland and natjve eoutitry '
nFalrr.ul Hitler, the bleodhound, and his henchenthe
biood-thirsty Invaders. . and I I happen fo viokte this
sath, may the hand of my comrades fall LEPAOAN P, " e
Porter hied greal difficalty finding a publisher for the
baals, partly, he thinks, beeause of the hersic o st
rhetoric that shows through some of the rprnae Thiugh
the partisan documents testify to perfect friendshiprand
tommunis! unity ameng the Jews and Russigns wrhio’ did
this courageos m;:. slralns of anti-Semitiem bivén

“oflewed info the Eb
"It 13 one of the sad and Ironte chronicies of the v,

Forter writes, “that even in the midst of battle agalnst a
common, enemy, there was such division and hatred
among the partisans and against the partisans” 7

And the Ireny became even greater affer the iy,
when those Jews who returned home or tried Lo take Lp a
new life clsewhere in the Soviet Unfon seon, faced AW
thde of repression under the Stalin regime, . .

There ia a terrifying and murky postseript to Porter's
work on Jewish resistance. It Is an untold story of Jewikh
revenge here In the United Siates ¥ears after the war,

It ks well known that great numbers of Naz collabora-
tors were able to hide thetr pasts and move to the Unitkd
States under the same displaced Persons program. deed
by 80 many thousands of Jows. : Tt

Some murderers were discovered oy

In his research an Jewlsh resistance, Porter has un-
covdred hints Lhat on several ooeasions since theowar,
former Jewish partisans in varioes American cities haye
Miscovered some murderers of their families and friends,
saught them oul and killed them, .

“This Is 8 very sensitive matter, Porter sald, “And |
have no proof. But some of the victims have (aken it en
themselves lo carry out reverige in the Uniled States .

Porter does nol condone these alleged acts, In fact, lue
has done outreach work with children and families of Ho-
lcaust survivors and also has sought links of under-
Blandiog Eroups representing the nesxt generabions
of Ukrainiana and Germans,

But with his oam family history and with all his yers
immersed in study of the horrifying details of the Holo-
caust, Porter, like his Jewish partisan father before him,
fecls no sympathy for any of the Nazi collaborators wha
may have become victims of (hese rumored revenges Lill-
i
ngi—nd when he tries 1o gain perspettive on “the Inmom-
prehensibility and enormity of the crimes™ agsinst the
uews and ok her Innocent Polish and Russian cf tizenk dir-
ing the war, he finds his thoughts returning to the elp-
quent assesement of Jewish novellst Elle Wicsal: "Those
who know do not speak and those who speak ds net
i, ' LI

L
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From the Privaie Secrefgry

4 August,; 1983,

I am writing on behalf of the Prime
Minister to thank you for your letter concerning
the tragic death of your two sisters killed
in Maniewicz. On the basis of the information

in yvour letter, I can do little more than
note your comment.

Dr. Jack Porter
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The Rt Hon Douglas Hurd QC HP

Home Secretary

Home Office

Queen Anne's Gate

LONDON SW1H SAT August 1383
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WAR CRIMES

Thank you for your letter of 19 July setting gaut vyour current
thinking on the resources implications ‘of /implamenting the
recommendations of the War Crime Inquiry. I am also grateful to
Lord Fraser for his letter of 31 July about the possible
implications in Scotland.

The major resource implications, estimated at. £12-24 million a
yvear in England and Wales alone, would stem from the general
implementation of the 1588 Criminal Justice Act provisions for
live television evidence +to be taken from witnesses abroad. 1
understand why you would prefer to aveid the impression of making
special provision to enhance the likelihood of conwiections in the
war crimes cases. However,; most of the cogts involved would be
entirely unconnected with war crimes trials (where you estimate
the direct coste of television links to be only perhaps £200,000
per case = although I note that Lord Fraser thinks this is too
low) and I entirely endorse my predecessor's view that additional
resources should not be made available to implement that measure.
The necessary provieion would have to be found by the departments
concerned from within exisating rescurces.

Your estimate of other costs ie more modest, perhape £3-4 million
a year over 5 years falling in a rmumber of areas notably the
course, legal aid, Crown Prosecution Service and the policy. I
must say that I would expect costs of this size to be absorbed
within the considerable budgets of the bodies concernad. 1In any
case the resource estimates so far produced are not robust enough
to support bids in the current Survey and it would also be
premature to discuss provision in advance of a decision being
taken on the policy. However, assuming the recommendations of the




-

Inquiry are implemented and more reliable cost estimates are
available, I would be prepared to review the position in next
year's Survey.

te the Prime MNinister, James Mackay,

I am copying this letter
Tom Eing, Patrick Mayhew,

Geoffrey Howa, Malcolm Rifkind,
Lord Fraser and Sir Robin Butler.
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WAR CRIMES R o

Duglas Hurd wedte to you on 19 July 1989 setting out his current thinking
on the rescurce implications of implementing the war crimes inquiry proposals.
He made only passing reference to Scotland. As you may know, however,
one of the main cases in respect of which the inquiry concluded that sufficient
evidence is already to hand is a Scottish case. It was the case most exhaust-
ively investigated by Sir Thomas Hetherington and Mr William Chalmers.
1 therefore think it right to let you have an early indication of my thinking
on the rescurce implications for my Department of imvestigating and prosecuting
the case in guestion.

As Douglas Hurd has explained it is not easy to estimate likely oosts with
any degree of precision, but the following rough outline will at least
provide an early advice of the poszible order of costs involved., T will
adopt Douglas Hurd's categories of types of cost.

Regarding the irnvestigation of outstanding allegations his letter (at page
2} asmumes the primary inwolvement of the police in condacting further
inquiries - early guidance to the police on evidential issues being a matter
wvhich will require careful thought. The arrangements for the investigation
of serious crime in Seotland are different from those in England and involve
a primary role for my Procurators Fiscal, net just in advising the police
but in directing police inguiries and themselves undertaking aspects of
the investigation including interview of principal witnesses, I would
intend to use a team of experienced Crown Office and Procurator Fiscal
Service staff in the investigation of the Scottish case, Boane limited
polire assistance is likely to be required. 1 cannct at present place
a figure on that assistance or its cost - which would anyhow be a matter
for Malcolm Rifkind.

Tre Crown Office/Procurator Fiscal Service Team used in the investigation
ot the case would also be used in ite preparation for trial - supplemented
by Crown Coursel - 1f the investigation produced sufficient evidence and
proceedings were considered appropriate in the public interest.

Tha/




The estimated cost of the staff required for the investigation and case
preparation process would be in the order of E300,000 per annum - at present
rates. To this would require to be added the cost of accormodation, bravel
and subsistence and of employing experts, historians, tranelators ate.
I would expect the investigatien and any trial taken to ite conclusion
to take up to 2 years.

As for the trial itself, I am concerned Douglas Hurd's estimate of 50 hours
of tv evidence per case would be a very serious underestimate of what would
be required so far as the Scottish case is concermed - having regard to
the likely length and complexity of the trial and our understanding of
the position regarding the availability of essential witnesses. This,

should say, is set ocut in some detail in the unpublished Part II of
the PReport. it appears that we would not be able to produce  in person
any of the witnesses who make the major allegations. If the evidence of
these main witnesses is to be obtained it would seem that this will require
to be by video link. There are at least 4 such witnesses. Purther investi-
gation of the evidence may produoe several more in this category as other
possible key witnesses have been identified but have not yet been interviewed
and their ability to come to the UK has nat heen determined. The translation
procese will substantially extend the &uration of each witness's evidence
and lengthy cross esamination has to be anticipated since credibility and
reliability (in particular) after the possage of time in gquestion will
certainly be wery closely tested. [ would hestitate to make an estimate
myself of the likely length of the tv links which will be necessary in
our case, but I would judge that it is likely to be at least twice the
figure suggested by Douglas Hurd.

The overall cost to the Crown of investigating and prosecuting the Scottish
case, including the cost of satellite tvy links could well be as much as
El.5 million in total. ‘That does not, of course, include police opsts,
court costs or legal ald costs - thesa being matters for Malcolm Rifkind,

AS you will be aware, ne provision has been made in respact of any of these
costs, Proper investigation, preparation and prosecution of the Scottish
case will be out of the question withewt additional provision. The main
costs will arise in 1990/9]1 and 190 a2 However, Iif Parliament approves
the necessary legislation I would wish to set up Lhe Crown Office/Procurator
Fiscal Service Team as quickly as possible and its investigation would
be likely to comence during the current financial year, which could make
a supplementary bid necessary,

I am copying this to the Private Secretaries to other Cabinet Ministers and Sir
Robin Butler.

Dictated and signed in
the Lord Advocate's abgonos







War Crimel

War Crimes

332 pm

The Seeretary of State for the Home Department (Mr.
Douglas Hard): With permission, Mr. Speaker, 1 should
like to make & statement about the report of the war crimes
imquiry,

1 set up the inguiry in February 193 1o consider
allegations that persons who are now British citizens of
resident in the United Kingdom committed war crimes
during the second world war and 1o advise whether the law
of the United Kingdom should be amended 1o enabie
prosscutions Tar war crimes 1o take place in this country.

The report as submitted 10 me was in two parts, The
main report contains the inguiry team's analysis and
conclusions. The second part contains detailed material on
individual cases. The inguiry team intended that the main
report should be published. | am today publishing it in full
and without amendment. | also accept the expert view of
the inguiry team that publishing the material in the second
part about individual cases would risk prejudicing any
procecdings which might be instituted. 1 am sure thal the
House will sce the wisdom of that distinction and
understand why 1 cannot comment on individual eases.

1 believe that the House will find the main report a full
and impressive document. 1t takes @ broad view of the
historieal context affecting the territories and peoples of
eastern Europe, of the conduct of successive Brtsh
Governments during and after the last war and of the legal
and other isspes. The team visited the Sowet Linion and
interviewed a lorge number of possible witnesses. 1 am
most grateful to Sir Thomas Hetheringion, formerly
Ditector of Public Prosecutions, and Mr. William
Chalmers, formerly Crown Agent for Scotland, for their
authoritalive analyss,

The inguiry deals with allegations of hornfic killings en
u large scale—crimes which would constitute viglations of
the internationally agreed laws and customs of war. The
aliegations are mot abaul actions commitied in the heat ol
war. They concern mdividuals allegedly holding guite
senjor positions i paramilitery umils operating in
territorses occupied by the German forces, whose task was
the systematic murder of civibans,

The inquiry examined in detail seven cases. It
concluded im respect of four that there wat sufficient
evidenor io mount @ crminal prosecution. One of the
individials concerned has ginee disd. The indguiry went on
to recommend that further investigations should take
place in respect of the other three cases. In additon, of the
nearly M0 Further cases drawn to the altention of the
inquiry, it recommends [urther investigation of 75 and that
allempts should be made 1o trace 4 Nurther 46,

The inguiry recommends (hat there shoold be a change
in the law to permit the prosscution in this country of acts
of murder and manslaughier committed as war crimes in
Germany or German-occupeed termitory during the period
of the second world war, by persons who are now British
gtizens or who are resident n the Umted Kingdom.
Certain procedural changes, including the taking of
evidence by live television link from persons outside the
Umnited Kingdom, are proposed to facilitate the trml of
guch Cases.

The members of the inquiry were aware of the danger
of creating retrospective legmslztion and have tried to meel
that objection. They &re addressing actions which they are

Bl U | deb B-1
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gatisfisd constituled a1 the time clear breaches of
internation] law, and which would consiitute offences
triable in British courts now, had the persons concerned
been Hrifish citizens a1 thal stage.

The inguiry reached its recommendation on legislation
and proseculion in this country after examining and
rejecting other courses of action. In particular, it discussed
but did not recommend extradition of the individuals
concerned 1o stand trial in the Soviet Union. 1t se1 out in
the report the arguments for and against extradition. The
Government find the arguments against extradition to the
Soviet Union convincing.

The inguiry”s recommenclalions raise imporiant Siucs
of principle and practicality. It can be argued that it is no
service to the memory of the victims of these crimes 1o
resurmect, alfter so many years, the horror of what they
endired. One con question what will be achieved by
prosecuting old men so long afler the events. The practical
difficulties of conducting trials mclude the age and lrailty
of witnesses, the problems of assembling the evidence,
which is available in the Soviet Union, i at all, in 2 form
in which {1 can be convincingly peesenied to o pury in
Britain, and the problerm of establishing identity and other
key clements beyond reasonable doubt when witnesses”
memoriss are more than 40 years old, The report deals
with all those matiers.

On the other hand it will be argued that, in the words
of the report:

“The ciies commitied arc a0 monstroas that they canpot

he condoned Tao take no action would tzin e Linied
Kingdom with ihe slur of being a hsven for war criminals.”™

(rher countries that have uncoversd similar evidences have
acted to cnable the alleged offenders to be browght 1o trial,
sometimes making broader changes in the lw than
recommendsd i this report, Despite the practical
problems of conducting a trizl, the experienced inguiry
tearm  consisting of & former Direcior of Public
Prosecutions and a former Crown Agent, reached the view
that there would be suffictent evidence in three cases o
mount a prosecution if there were jurisdiction. If and when
the time comes for assessing the evidence, the prosecuting
authorities of the day will n=ed 1o make their own
pesestmett of particuir chies.

We are impressed by the force ol argument that led the
inquiry to ite clear conclusion that legislation was
required, buot we want to hear the views of Parlisment
before taking a final view on the principle of kgislation,
This is o matter, afier all, on which the views of Parliament
will be decisive, The Government will provide an
opportanity for cach House to debate the imphications af
the report and the action that should be taken m response
to gt The debates will tnke place in the auiomn once Lhere
has bhesn & proper opportumily 10 siudy the report and
refiect upon i1, In the light of the vicws expressed in those
debates, the Government will take a final decision on
whether to bring forward a Bill on the lines proposed by
the imguiry.

Mr. Roy Hattersley {Birmingham, Sparkbrook): 1 offer
the Home Secretary supporl for the general position that
he has adopied following the inguiry into war erimes. Few
will doubt that the crimes cansidered in the report are oo
appalling to be passed over, even alter hall a century has
elapsed. The inguiry was right, however, to identify some
farmidable problems of principle and practice that would




be imvolved in prosecutions. We therelfore welcome the
Crovernment's decision to arrange a debate in the House
before reaching any definite conclusion-on how 1o proceed

Il there are war criminals in Britain, and if they are
brought to trial, it is essential that action against them
should be tnken by scceptable legnl mepns, | therefore
welcome the Government's decision that, if there are to be
prosecutions, those prosecutions must take place in
Britain. It would be quite wrong to deport, or allow the
deportation of, suspecied persons 1o countries where, as
the report put 1t;

“The system of justice i not comparabie 1o that in Lhis
country”

The decisian 1o 1ry such people here would reguire
substattial changes in British law, | hope that the Home
Secretary will confirm, in terms, that it would require
restrospeciive extension of jurisdiction to persons who are
nol a1 present lisble to charge or trial,

With that in mind, let me ask the Home Secretary three
specific questions. First, il changes in the law were
necsssary-—for example, the introduction of wvideo
recordings as  evidence [n Scoiland—would  the
Covernment comsider changing the law in geperal and
applying the changes to all criminal procesdings, or wonld
they consuder smply changing the rulés of evidence as they
apply to war crimes? There is clearly o great danger in
having one rule of evidence For one crime and different
rules of evidence for all others,

Secondly, has the Home Secretary considered the full
implicationt of relying on evidence in statements by
individuals whe are now dead® Few people would be
happy were that practice 10 be extended 1o legal
proceedings in general and, again, there is great danger in
spplying the principle to one category of charges and trials
but mot to others,

Thirdly, the Home Secretary will know that some of the
individuals who muy be prosecuted onder the legislation
that he 15 considering have already been named im
newspapers. As they are not covered by the sub judics rule,
does the Home Secretary propose to take steps 1o protect
them From more prejudicial publiciny?

Finally, ket me nsk the Home Secretary 1o consider one
issue of principle—even before the House debates the
subpect, Does be agree that there are great problems of
principle and practice in introducing legislation to
facilivate the prosscufion of & very himited number of
inckividduals, who are probahly wlentifizble?

Would it not be betier o introduce general legislation
—perhaps in terms of the Genéva convention of 1949 —in
make poasible the prosecution of criminals from any war
who bave taken refuge in Great Britain or scquined British
nationality? 1 understand that that is the approach which
has been favoured by other countries that hove faced the
same problem. To many of us, that seems right—to avodid
mitking retrospective changes m the law o deal with
known individuals and 10 ensure that Britain does not
harbour criminals from any war taking place at any time
in any parl of the world,

Mr. Hurd: | am grateful 1o the nght hon. Member for
Birmingham, Sparkbrock (Mr. Haterstey) for his general
approach. This is a matter on which there will be strong
differences of view that will certainly cut across party lines
and on which Parliament as a whole will have o ke &
vicw
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1 confirm the right hon. Gentleman's ““dmlﬁﬂdmg
that the proposal in the inguiry would not make anything
cnminal which & not now criminal. Instend, it woyld bring
within the mrisdiction of our courts certain allegationg of
emes which are nol at the moment within their
Jurisdiction becawse those concerned did not live hee at
the time of the crime although they now live here ang in
some cases are British citizens. That is the scope of the
change,

1 necept the general principle that the right hop
Member suggested about not providing special procedures
for the particular erimes described in the repott. He will
know that under section 32 of the Criminal Tustice Mgy
1988 we provided for evidence to be taken by video links
in England and Wales. It does not apply in Scotland,
which is why the report suggests that it will have 1o be deall
with, I has not vet been implemented in England and
Wales, und we shall have 1o discuss its implications moge
thoroughly. The principle is provided in the baw for
England znd Wales.

The right hon, Member rightly said that there his besn
comment on ndividual cases in the past. Neither | por
anyone else can prevent such comment in the future. 1y jg
worlh saying that, even if Pariament decides 1o amend the
law, a5 the inquiry suggesied, three consequent shapes will
bear on & fuir trinl. First, the prosscuting authorites will
have to decide, by their wsual eritena, whether there i
scope for a successful proscoution, Secondly, the judge will
have te decide the conduct of the trial to ensure thal it is
Fair-—the Criminal Justice Act 15 clear about that, Thirdly,
the jury will have to decsde whether the trial has been fair

The right hon. Member mentioned the scope for wider
legislation, Other countries have gone wider, but 1o Eb
wider than the Hetheringion miquiry would land us in a
range of further problems. 1 shall study what the right hon.
Crentleman said,

Mr. Ivan Lawrence (Burton): Is my right hon. Friend
aware that the recommendations of this distiguished
inquiry will meet wide support throughout the country,
because They will mean that Britam will no longer be g safe
haven for the monsters who committed the wors:
atrocities? Although any decision to legslate will
undoubtely be strengihened by an opporiunity for quiet
consideration of this emotive subject, one of the
recommendations of the inguiry is that legislation should
be introduced as quickly as possible, bearing in mind the
nges of suspects and wiinesses, Will my right bon. Friend
wear in mind thar although the inguiry was Fmited 10
consideration of the second world war, it will be necessary
to have such legislation in place 1o deal with atrocities
commilted in wars since the second world war?

Mr. Hurd: On the second point, the scope of the
recommendalions is more limited, If we legislate, that is
exactly the sort of point that the House will want io
congider,

I note what my hon. and learned Frend save ahoui
speed, but | find this such a difficult subject, and all those
who have thought about it will share my views. The
argureents of principle and practice pile up on either side,
and it is nol easy to reach a conclusion. | am sure that it
e right that we should all consider the report carfully.
pause and listen fo views, which the Government certainly
mtend 1o do befone bringing proposals before the House
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Mr. Robert Maclennan (Caithness and Sutherland):
Will the Home Secretary accept that Social and Liberal
Demaocratic party Members welcome the measured depth
of the amalysis of these two distinguished gentlemen? The
Home Secretary has tuken appropriate action in allowing
Pardiment 1o voice its view before he takes 3 final
decision, although perhaps it is Fair to suy that his
staternent lcans towards scoepting the recommendations.

Dioes he accspt that the important finding of the report
ia that the crimes concerned were not only monstrous but
were againat international Liw at the tme that they were
committed? The lmilation of the recommendation 1o
extend the jurisdiction of our courts 1o denl with (hese
maliers 13 imporiant bocawse it enables us in Britain 1o give
greater effect to the rules of international law for the
purpeses for which the Muremberg trials were set up.

Finally, may [ add my support to the submission made
by the right hon. Member for Birmingham, Sparkbrook
(Mr. Hattersley) that in considering legislation it would be
appropriate to contemplate wider legislation 10 seek 10
bring within the scope of our jurisdiction war criminals
who have committed crimes in other situations and at
other times, perhaps those covered, as the right hon.
Crentleman suggested, by the Geneva convention?

Mr. Hurd: When the hon. Gentleman studies the
report, he will sce why the inquiry came down in favour of
4 narrow extension of the law. It was anxious to avoid the
accusation of relrospection and, therefore, to confine the
scope of any change in the law to allegations of crimes
which clearly and beyond any doubt were crimes and were
criminal at (he time they were commitied, and not as a
result of any international instruments that may have been
entered into since [945 [ am grateful to the hon

Crentleman for his general response,

Mr, Ivor Stanbrook (Orpington): Is my right hon
Friend aware that it would be a tragic mistake now to
institule wir crimes trials in this country and to stir up the
emations of hatred and revenge which would be evokad by
Lhe stories of these war-ime atrocities? How would it be
possible for those few men to get & Fair trial when a law
would be passed specially to frame them, when the
evidence would be almost 50 years old and when it would
be impossible for them 1o g9 to the Soviet Union to find
witnesses and evidence that might clear them?

Mr. Hurd: My hon. Friend puts a point of view which
will certainly be widely shared. However, the emotions
that he has talked about are, of course, stirred up by the
allegations and would certainly not be put to dlesp by an
announcement that the Government were going to do
nothing. Thal would not necessarily have the effect that
my hon. Friend mentioned. We in this country do not have
o statute of mitations. Other countries, such as Sweden
and Belgium, do, and it affects their handling of these
matters. However, like Australia, Canads and the United
States, we do not have statutes of limitations and,
therefore, although there is foree in my hon. Friend's
practical point, it is not a point of principle for our law.

Mr. Merlyn Rees (Morley and Leeds, South); Is the
Home Secretary aware that, as chasrman of the all-party
group on war crimes, | agree with his description of the
report a8 impressive? It contains within its covers a
statement about the mternational law and about whint has
happened in ather countries. Indeed, the impressive natare
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of the report is what one would have expected from Sir
Tom Hetherington and Mr, Chalmers. In the writings that
preceded the report, far too many people have ignored one
fact, which is brought out in paragraph 9,50, which states:

“The cases we have invsdtignted disclose horrific instances
of mass-murders"

I emphasise that the Hetherington report has been
investigating mass murders, net any of the other horrible
things that happen in wars on either side. [ should like to
make it clear to those fram the Ukraine, from Latvia and
from middle Europe that most of those people who have
come inte this country have become first-rute citizens, and
many of us know them, especially in the cities of the north,
The people that we are concerned about are those who
have been involved in horsific instances of mass murders,
and those who choose 15 forget that will be asking for
equally borrific things 1 happen in the futurs,

Will the Home Secretary confirm that the recoms-
mended change in the law is approximately this: that il I,
a4 & British citizen, had commitied these crimes in any part
of the world, [ could be brought to tral; so those who
acquire British citizenship subsequently are not heing
treated in any other way than in the way in which British
citizens by birth are being treated, and that is the way that
it shoald be?

Mr Hurd: The nght hon Gentlemiins frst and last
points are correct. The report brings out clearly the
turmoil in central and castern Europe immediately after
the war and the way in which people came here for all
kinds of reasons and through afl kinds of procedures,
There was confusion and a lwk of clear thinking and
adminisiration. As 3 result of that. many thousands of
peaple of cast European origin have been Hving here for a
long time as admirable and loyal Gitizens. The right hon.
Cientleman was right in pointing out that we have all come
o know and respect their communities. As the right hon.
Gentleman said, and a3 | tned 1o say in my statement, we
are not lalking about actions committed by soldiers in the
beat of batide. That is a different proposition. We are
talking abcut allegutions—they are only allegations—that
ermes of mass slaughter were presided over and
participated in by a number of people now living in this
ocounlry.

Mr. Joha Gorsi (Hendon, Morth): Docs my right hon,
Friend agree that to deter such crimes in the future, it is
first necessary o énsure that those who commit those evil
deeds will be certain that they will have to face justics and
that, therefore, there is & gap in our existing law? May [ ask
my right hon. Friend ane detniled question? If Parliament
affirms what my right hon, Friend will be putting to it in
the autumn, will it be necessary for the Brinsh police 1o
carry oul investigations, which they cannol at the moment
Carry out ar believe that it will be necesiary ta carry out in
fulure?

Mr. Hard: Yes, Sir, certainly, and the report makes that
clear, It recommends a series of investigations, but 1 am
nol prepared 0 authorise further work on them undl it is
clear in what way Parliament will wish o procesd

Mr. James Molyeanx (Lagan Valley): The Home
Secretary used the phrases “within the United Kingdom”
and “a Bill"_ If the Government decide, with Partiameni®s
approval, 1o introduce legislation, will they seek 1o
proceed by wiy of o single Bill applying simultaneously o
all paris of the United Kingdom?
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Mr. Hord: Yes, Sir, [ believe that that would be the
right way to proceed if—it is an “il"— it were decided 3]
scek legislation

Mr. John Wheeler (Westminster, North): Does my right
hon. Freend agree that there will be widesprend admiration
for the thoroughness of the excellent report, which
requires careful consideration” Does be also agree Lhat the
horrific nature of the allegations contained in the repoart
make it not a matter for just a British jury alone, but that
the wider isiues of justice and principle must also apply?

Mr. Hurd: | very much ccho the hope that hon.
Members and. indeed, the public will read the report. |
know people who have approached the subject with one
attitede but who, having read the repont, have come fo a
different cne. My hon. Friend is right 1o make his
distinction. It would not be for the House or for
Parlisment to decide whether individuals ware guilty or
even whether they should be prosecuted Now that the
report is before us, Parliament is involved with a question
of principle—whether there should be legislation to hring
wich allegations within our jurisdiction. IT Purliament so
decided, it would be for the prosecuting authorities [n
differcnt parts of the United Kingdom, under their exrsting
criteria, 1o decide whether prosecutions should be
meunted. If they were mounted, it would be for the judge
in each case 1o decide whether the trial was best cond seted
under this or that procedure authorised by Parfiament,
and at the end of the day it would be for the JUTY.

Mr. Peter Archer (Warley, West): While in no Wy
dissenting from the right hon. Gentleman's prroposal for a
debate, has it occurred 10 him that those who hear nemesis
approaching may decide to disappear for a second time? If
there is a delay in legistating, the Odessa file may be out
again. Has he any proposals for dealing with that and_ il
nol, is ime not of the essence?

Me. Hurd: I have ao proposals for dealing with that, [t
would be unacceptable 1o take powers 1o constrain the
maovements or actions of people who are invalved in the
situation that we are pow discussing, [ canniot wss any hagis
on which one could do that, The right hon. and learned
Crentlernan’s point is an argument about time, but I do not
befieve that he would press us to rush into legislation in the
fag end or the spillover of this Session. That would nat be
a sensible way in which to approach such 3 matter.

Mr. Robert Boscawen (Somerton and Frome): I think
that many people will be grateful that my right hon. Friend
the Home Secretary has agreed that Parliament should
make the decision on whether legislation shoyld g0 ahend,
My right hon. Friend has dlready answered my quesiion
when he said that Parliament would have no further $4Y on
whether there would be prosecutions lollowing thai
legrslation and that, naturally, that would be within the
hands of the prosecuting authorities. The decision to go
ahead with kegistation could mean that such war Crirme
trials could take place. Afier 45 years we in this country
should not feel that it is necessacy Lo prove that we are nod
2 safe haven for war criminals, We never have been and we
do not need crimes tried alter 45 years Lo prove that

Mr. Hard: | understand my hon. Friend's point of view,
I hope that he will read what is said in the report about the
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people, the crimes and the documenis and statements that
have heen produced as part of the imvestigation by Sir
Thomis Hetherington and Mr. Chalmers.

Mr. Jeff Rooker {Birmingham, Perry Barr): Docs the
Home Secretary accept that war crimes are not committad
by the losing side only, but that the specific and horrific
nature of the crimes in this case—no one denies that thoss
Lnmes wers committed—is what makes them different
from all other war crimes? Therefore, 1 do not belicve thist
we ihould feel apologetic ai all in seeking (0 consider
bringing forward legslation. It behoves the combxative
powers of the second world war, 45 years after it end, to
mirke a common degision snd o say, “We will proceed no
further at any time with any allegations regarding war
crimes” or, “Collectively, we shall amend mnd adjust our
legislation to pursue until the end of time those who have
committed those atrocious crimes.™ | subscribe 1o the
litter view, but one way or the other, a decision of
principle shonld be made.

Mr. Hurd: The report gives fascinaling aceount of the
efforts to reach precisely that decision af principle
mmeadiately afler the war and how those effars
foundered. Different countrics have gone different ways,
The United States, for example, deports and extradibes

—il has extradited to the Soviel Union and [ believe that
the person extradited was executed. In our terms | div not
believe that that iz a satisfactory way in which to proceed.
Orther countries have statutes of mitations and other
countries have held trigls, Canada and Australia, faced o
very similar situation to ourselves. have passed legiskation
that goes rather wider than tha propoded in the inquiry,
Although I see the advantage in what the hon. Member for
Birmingham. Perry Barr (Mr. Rooker) has suggested_ [ 3m
afraid rhat it is past praying for. We shall not get o
co-ordinated and harmonious approach 1o this maier, We
muast deal with it as the report deals with it, within the lsw
and within the practice of each co iy,

Me. lan Gow {Eastbourne): Despite the harrific nature
and the horrific scale of the allegations will my right hon,
Friend remeémber Churchill’s precept: there is no greater
danger than retributive persecution, and a policy of
retribution is a policy which is pernicious?

Mr. Hurd: It was actually Sir Winston Churchill whi,
during the war, set in hand the principle that there should
be retribution, The report clearly shows how that
staternent by the Prime Minister st the tone for a Ereai
deal that followed. The fact that someone like Sir Wington
Churchill had great difficulty, as time passed, in deciding
within bimsell what the right spproach should b,
Hlustrates something that anybody thinking about this
COmEes 1o appreciale—that if is extrsordinarily difficult and
that the passage of time obviously makes it more difficult
in terms of principle, but particularly in terms of practice.
| believe that the only recipe-—I will not give this advice
again—is for right hon. and hon. Members 1o digest the
report and to come back in the autumn and form views
Lpon it.

Mr. Greville Junmer (Leicester, West): Will the right
hon. Gentlernan convey 1o the distinguished and learned
commissioners the appreciation of the House of the way in
which they carried out their difficult task? Will he
especially convey the appreciation of those of EVETY
nationality, race and religion who suffered and whose
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Farmilies suffered as a result of the mass murders and

barbaric Mazi outrages 1o which this repart refers? Will he

tlso have regard to the final parngraph of the report—that
“Given the mges of the suspects and wilBesses™

the commissioners considened

“that any propossd legilation should be introduced and

brought into Fonse as quickly as possible™?

May we hope that the debate on this marter will be at the

end of this Session, although, of course, legislation could

be introduced only at the beginning of the next?

Mr. Hurd: [ nate what the hon. and learaed Gentleman
savs. I think that [ covered mest of his points in my earlier
replies. | would cerfainly hope that the debates will not be
long delayed; | mentioned the autumn, which gives the
buziness managers a certain Aexibility.

Mr. Hupert Allisos (Torbay): Does my rght hon
Friend agree that the report highlights an anomaly in the
law—that under present legmslation ths counlry does,
indzed, provide a safe haven for war coomimals, am
unpleasant fact which & true of only one other country,
Syvra¥ Onees legislation is contemplated by the House, wall
my right hon. Friend serowsly consider setting up a
specinhial police unit to investigate the allegations made
not only agninst the 75 people who have been identified
but aguinst (he 46 who have yet 1o be raced?

Mr. Hurd: Certainly, if the House decided (o proceed
dowi this path there would need o be further
investigations, The matter could not be left on the basis of
the cases that the inguiry had the tme and resources (o
explore. That would be far too haphazard. If Parliament
wwk a decision im principle there would be further
investigntions as 4 consequence and they would have o
take place in the usual way. As | have said, 1 am not
propared to authorise such further investigations al the
moment,

Mr. Hamry Ewimg (Falkirk, East): Am [ right in
assuming that the Government have still not made up their
mind ahout the possibility of bringing forward legislation?
[s the Home Secretary aware that this is a highly emotive
issue which pulls people in all dirsctions? For some time at
the beginning of the staiement 1 thought that | might be in
a minority of one—until 1 heard some Conssrvative
Members speak. | have just as much sympathy and feeling
for the victima of these atrocious crimees, but, on the
principle involved, what is (o be achieved by putting on
trial people of 80 years of age or more and, assuming that
they are found guilty, sending them to prison for the rest
of their natural lives? What on earth can be achieved by
that sort of approach? Does the right hon. Gentleman
accept that the world, north and south, 2ast and west, is at
the beginning of & healing process? Il we open up all these
old sores, how will we ever continee thal provess?

Mr. Hurd: The hon. Member puis it well; be wll
certainly not be alone. [t would noi be this Houss which
put very old men on trial. The decision belore the House
iz a different ane, about whether, as a matter of principle,
we should follow the example of Australia, Canada and
the United States, which were faced with the understand-
ing that there were people within their borders who might
have commilled these crimes, and which changed their
laws to bring those crimes within their junsdiction; or

o TR Rl FoT

M JULY 1959

War Crimmer T40

whether, again as 2 matter of principle, we should take the
lime that although we have no statute of limitations, the
matter i oo difficuli and too long ago, aml however
horrific the crimes, we inténd (o forget them,

I hope that the hon. Geptleman will read the report in
full. He will find his views recorded (here and he will
discover what the report has 1o say about them.

Sir Joln Stokes (Halesowen and Stooarbridge): Is my
rght hos, Friemd aware that 1 remember only too well the
war cnmes trials held immediately after the last war, and
that some, even then, had doubts abowt the procedurs,
although | agreed with it? Are we now 1o resume war crime
trials of these few old men 40 years later® How can we ever
obtain proofl? Will not the trals be in danger of being show
trials? Above all, do the people of England want this™ We
are not 3 vengeful nation and | have mot heard any demand
for it apart from the demand by this small aod highly
articulate lobby.

Mr. Hurd: My hon. Friend puts a view in which, as 1
hawve said, he will not be alone. He will read the report ag
others will, and he will see how it caters for the objections
that he puts forward about the firmess of trials, OF course,
the House will be concerned not with individual cases or
trinls but with the principle of the matter. Tt will be
concerned with the guotation, which I have now found,
from a spesch by Mr. Churchill to which I referred in
answer to my hon, Friend the Member for Easthourne
(Mr. Gow), Mr. Churchill. the Prime Minister, sapd:

“Hetrbulion ler these crmes will hanceforavard 1ake i
place among the major purposes of this war.™

Mr. David Winmick (Waksall, Morth): There are valid
prpuments on both sides about whether prosecutions
showld occur and many resons have been voiced by hon,
Members, Is it not more a question of justice and certainly
not revenge? Will not many people ask how it was possible
for people who have been held respansible for monstrons
crimes againet humanity 1o enter the couniry in the first
place? Iz il not correct 1o say that i it had been 1he
determination of the alkies 1o carry out in practice what Sir
Winston Churchill, together with other wartime leaders,
promised o do from 1M1 onwands, and iF Maz war crimes
hkad been properly investigated after the war nnd certainky
after Muremberg, but before the cold war started, it is
Iikely that some of the difficulties and agonising problems
hit e wre discussing about whether such peopls shouwld
be brought to justice would never have arisen in the firs
place?

Mr. Hurd; The hon. Gentleman can hark back like that
if he wishes, but | am not sure that it is profitable. The first
chapters of the report deal with the history in some detail.
Greal numbera of people cime here in the turmodl that
followsd the war, Some of them were deliberately recruited
by the Government for particular jobs, some were here a8
prsoners of war and, for example, many Poles came
because of their connections with the Polish armed forces,
The matter has a long and tangled history, Thers was a
good deal of screening. No one could argue that it was
particularly clear minded or administratively thorough
and no one with & sense of history would expect that it
could be. I do not think that the hon. Gentleman would do

anyone & greal deal of good by spending too much time on
history.
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Nir. David Sumberg (Bury, South): Will my right hoa.
Friend aceepl my congratulations on a sensitive statement
on matters which show crimes beyond parullel in the long
catalogue of human misery? Will he onderline that, as the
law stands, @t would bhe possible 10 proseculc @
natural-bom British citizen over such matters and that
what he now proposes is to put those who scquired British
citizenship after birth in the same position as those whao
acquired it on birth? 1 accept thet there is a nesd for the
House 1o debite the mutter widely and thoroughly. [oes
he accept thal there i a need to get on wath it?

Mr. Hurd: My hon. Friend accurately describes a
proposal which is ned mine but that of the imguiry. The
Government make no proposal today, We are impressed
by the force of the urguments and the background set out
by the inguiry, but propose to pause and listen n the way
that 1 have described.

Mr. Paul Flynn (Newport, West): Does the Home
Secretary appreciate that although 2 Bill may deal only
with war erimes, Mazi crimes started many years hefore the
commencetnent of the war? Dos he also appreciate that
since the war unfortunately, many other acts of mass
murder have heen commitied in both the East and the
West? Would not the Bill be & marvellous opportunity for
this country to reassert its leadership of the world on
humanitarian isswes? We can do that if we sent out a clear
signal to all thote whose busingss is miss murder and
torture, whether in the distant past, and recent past or
now, that never again will they find safe refuge in our
country

Mir. Hard: That goes very much wider and | think that
on examination the hon, Gentleman will find that there
might be quile sevious problems in terms af reatrospeclion
if we went back that far and ¢overed the kind of pre-war
offences that he talked ahout. 1 hope that be will look at
the report. He is obviously in sympathy with ils gencrel
conclusion and would like il 1o do more, The report spends
u certain amouat of time discussing why it thinks that i1s
limited recommendation is right.

weveral Hon, Members rose——

Mr. Speaker: Order. The House knows that there C ]
be a debaic on this matter lnter, but, as hon. Members
have been rising, 1 will call them. Howtver, we must move
on at 20 past four because we have another statement.

Mr. Tony Marlew [(Morthamplon, Morth): Will my
right hon. Friend agree with Milton Shulman. whio says in
loday's Evening Stamdard that no emotion
=gnils the human sprit mors Chan vengeance™
I3 it not possible, despiie what my hon. and learned Frend
the Member for Burton (Mr. Lawrence) said, that the
motivation behind this campaign has nothing 10 do with
justice and everything 1o to wilh smothering the workd
with & form of moral blackmail a5 a means of covering the
present behaviour of the state of Isracl? The House has got
the impression that my right bon. Friend is not happy with
this meisure, and has not found & respectable way ol
bringing it Ferward.

Mr. Hard: 1 honestly think that my hon. Friend’s
description is grotesquely astray in its aniempt 1o describe
Sir Thomas Hetherington and Mr. Chalmers, who have
taken a t deal of trouble to take the allegations that
have been made—for whatever reason—1io analyse them
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and 1o look behind them into the facts of thess crimes. |y
was because the Government wanted 1o gel away from the
kind of etmosphers that my hon, Friend attempts 1o
describe—in which all kinds of allegations were being
tossed to and fro, and nobody knew the motives or whay
subsiance there was behind the allegations—that we had
this inguiry. 1 hope that my hon. Friend will read the
regulis of it.

My, Spencer Batiste ( Eimet): Does my right hon. Friend
agree that the important message that should come from
the House is not one of revenge or of opening up old
wounds, but the simple fact that those who have been
guilty of horrendous crimes against humanity must never
be able to feel that they are capable of schieving a safe
haven in 8 civilised world? Would not that be the best
mewsage of hope thal we could give lo their potential
victims?

Wr. Hurd: | am sure that my hon. Friend is right in thai
ni seTions person can be interested in revenge as the basis
for justice. Mor could any senous person ignore the
difficulties of procecding as the inquiry suggests alter this
kength of time. Those difficulties are real, and that is wha
makes the subject so daunting Mevertheless, the analyss
s a clear and slrong one.

Mir. Micholas Benmeit {Pembroke): 1 share the
considerabie uncase that has been expressed by some of
my hon. Friends about whether, 45 years alter the events,
there can be a Fair trial and fuir rules of evidence, especially
when we have 1o introduoce reirospective legiskation
Therefore, T welcome my right hon. Friend's stalement
that Paslinment will make a judgment on this

1 have a more specific guestion concemning the
documentary evidence. My right hon. Friend will be aware
that most crimes took place in what & now ether the
Soviel Union or another castern bloc country, Historans
have recently expressed concern thal many documents
have been forged. Can we be assured that any documents
that might be used for trials will be the originals and net
photocopies?

Mr. Hord: That was one of the points in which some of
us were particularky mterested before the inguiry was sel
up, and it was semething on which the inquiry spent 4
good deal of time. It reached the conclusion set out in part
I, which is that there was a strong cuse for believing that
the documents concerned were authentic and the witnesses
credible.

Mr Toby Jesse! ( Twickenham): Is not the real posnt the
sheer number of murders? We are not talking of one
murder, nor six, nor 6, nor G, nor 6,000, naor 6 D, fid
00,000 but & million murders, including the murder of
about 1 milkon children. What s wrong with the ides of
a Hitle bit of justice for that?

Mr. Hird: In essence, what we are ialking about in this
inquiry is the staughter, after the fighting was ovet, of very
large numbers of Jews, simply &5 @ matter of podicy. The
pohicy was one of slaughver, and a herge number of people
participaisd in (hait,

Mr. Jobn Muarshall (Hendon, South): Should not the
fact that the cvidence is regarded as sulficient to warrant 8
prosccution by Sir Thomas Hethenngion gilence IhE
doubts of those who cast doubis on the gquality of the
evidence?
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Mr. Hurd: [ do oot expect a repert, however expert, o
silkence doubts on a matter such as this. 1 should be
surprised, and in a way dismayed, if that were to happen.
That is not the way that we run our affairs. There is bound
to be controversy, and it is hound to cross the ordinary
boundaries of party, as we have seen in these exchanges. It
is 1 clenr and forceful report, by people whose experience,
coolness aml caution in such matters it would be hard o
rival,

M, Habtersley: [ have no wish to take serious issue with
the Home Secretary this aflemoon. I think that we have
more in common aver this issue than over many, united by
our mutual doubts. However, [ ask him whether he will
consider one answer which he gave, and consider the
possibility that it was wrong in fact. He said that were we
to proceed an the lines that are now possible we would nol
be procesding against indraduals. That would certainly be
the case were we Lo amend the law in general as the Cieneva
convention of 1949 suggested, but were we to procesd s
the report suggests, it would be specifically directed
towards individuals. If the Home Secretary reads
paragraphs 8. 24 onwards of the report under the heading
“Tracing suspects™, he will see that the report does
everything but name the individuals against whom the
action s proposed. It is that which concerns some of us.
Therefore, will he think sgain aboul the more general
provision which | have urged upon him?

Mr. Hurd: 1 have promised to think about the more
general provision, but | would not agree with the right
hon, Gentleman. Partiament would be asked to extend our
_i'|_|n5ﬂ_u:|;|m~_ avier g serves of affences—nol 5‘|.'IEI:IFIE:1 andd not
specific as to individuak—commitied outside the Linited
Kingdom during the war, in Cermany of German-
pecupied territories, by people who were nol then Bratish
citizens by now are or who live here. That would be
compatible with individual decisions by the prosecuting
authorities 1o procesd or net lo procesd in particular
cases, That i what | mean by saying that Parlhament
worald be involved in deciding the principle. It would then
be for the prosecuting authorities, the judge and finally the
jury, if there were a prosecution and a trial. to decide in
particular cases. This fa an important point.
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Eleetricity Privatisarion T44

Electricity Privatisation (Nuclear Power)

421 pm

The Secretary of State for Energy (Mr. Ceeil
Parkimson): With permission, Mr. Speaker, T should like t2
make 2 statement about electrdcity privatisation and
nuslear power.

As a result of our preparations for privatisation, it has
recently beoome clear that the cost of reprocessing and
waste treatment of spent Magnox nuclear fael will be a
great desl higher than has been charged in dlectricity prIces
and provided for in the accounts of the Central Electricity
Cienerating Board and the South of Scotland electncity
board, The Magnox stations are drawing to the end of
their lives. One is already closed, and most of the others
are due to close within the next few years. Most ol thess
coats therefors relate to the past, to electricity already
generated and paid for. Future customers will be bearing
the full cost of the electricity they consume. [t would not
be right to burden them also with costs arisng from the
past.

It is important that the energies of the compames
should be direcied towards ensuring that their existing
stations are run efficiently and at lowest cost. Mational
Power will, subject to planning and other consents, also be
building new pressurised waier reactors. In order o enable
the nuclenr generating companies 1o focus their attenton
on the futurs, the Government have decided that it would
he appropriate 1o relieve the new companies of dealing
with these substantial problems of the past,

The Ciovernment have considered carefully how best to
implement this decision. [t has been decided that hoth the
assels and Habilities relating to the Magnox stations
belonging to the CEGH and the S5EB should remain
under Government control.

The advanced gas-cooled reactor stations will ]
assigned o Mational Power and the Scottish Nuclear
Company, and will be privatised. These stations have
many years of operation ahead. The operating perfor-
mance of these stations has shown marked improvement,
and this can be expected to continue in the futare
Therefore, we have good reason to believe that the AGRs
will have a long and successlul future in the privales sector.
Mational Power will continue to construct Sizewell B and,
subject to obtaining the necessary planmng approvals and
satiefactory contractual amangements, iniemds o come
atruct and operate three more PWRs.

Mo changes to the Electricity Bill are needed to bring
the Government's decisions into cffect. The Government
shall be laying & draft order kefore Pasliament during the
auLumin to increase the limit on the amounis payable under
schedule 12 from the interim level of £1,000 million 10
£2,500 million.

This order will be sshject to affirmative resolution and
will give the House a full oppor unity (0 debate our
detniled proposals. The order will enable grants to be paid
to Mational Power and 1o the Scottish Nuclear Company
fior unforsseen costs, as previously explained o the Houwse.
These powers will also be used to ensure that the Magnox
stmtions cun conlinue to be operated and thesr limbilities (o
be met

{ am most concerned 1o ensure that nothing is done to
jeopardise the future of the emiployess concerned. Theif
pension rights, their ability to benefit from the Aotations,
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With permission, Mr Speaker, ! =hould, like to make a
statement about the report of the War Crimes Inguiry. I set
up the Inguiry in February 1988 to consider allegations that
persons who are now British citizens or resident in the
United Kingdom committed war crimes during the Second World
War; and to advise whether the law of the United Eingdom
should be amended in order to enable prosecutions for war

crimes to take place in this country.

The report as submitted to me was in two parts. The main
report containg the Inguiry team's analysis and conclusions.
1'3':5' second part contains detailed material on individual

The Inguiry team intended that the main report
should be published. 1T am today publishing il in full and

withoult amendment . I algo accept the expert wiew of the

Inguiry team that publishing the material in bthe second part

fabout individual




abouk individual cases would risk prejudicing any
proceedings which might be instituted. The House will see
the wisdom of that distinction and understand why I cannot

comment on individual cases.

I believe the House will find the main report a full and
impressive document . It Etakes a broad view of Ehe
historical context affecting the territories and peapla
involved in eastern Europe, of the conduct of sucressive
British Governments during and after the last war, and of
the legal and other issues. The Eteam wisited the Soviet
Union and interviewed a large number of possible witnesses.

I am most grateful to Sir Thomas Hetheringkton, formerly

Director of Public Prosecutions, and Mr William Chalmers,

tormerly Crown Agent, for their authoritative analysis.

/The Inguiry
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The Inguiry deals with allegations of horrific killings on

a wvery large scale - c¢rimes which awwould constitute

violations of the internationally agreed laws and customs of

war, The allegations are not about actions committed in the

heat of war. They concern individuals allegedly holding

gqulte senlor positions in paramilitary units cperating in

== N 4 J .
-ETTitories occupied by the German forces; whose task was

the systemabic murder of civilians.

The Inguiry examined in delail seven cases. They concluded
in respect of four that there was sufficient evidence to
mount d CrimiInal proseécution lone of EFe individuals
concerned has since died). The Inguiry went on to recommend
that further investigalions should take place in respect of
the other three cases; in addition, of the nearly 300

further cases drawn to the attention of the Ingquiry they

recommend further investigation of 75 and that

Jattempls




attempts should be made should Le made to trace: &

Further 46.

The Inguiry recommends Lthat there should be a change in bkhe
law to permikt the prosecution in this country of acks of
murder and manslaughter committed as war crimes in Germany
or German-occupled territory during the period of the Second
World War, by persong who are now British pitizens or who
are ‘regldent in the United Kingdom. Additionally, certain
procedural changes (including the taking of evidence by live
television link from persons cutside the United Kingdom) are
proposed ko facilitate the trial of such cases.

The Inquiry was conscious of the danger of creating
retrospective legislation and have sought to meet that
objection. They are addressing actions which they are

satisfied constituted at the EFime clear breaches of

Jfinternational law,




inkernaktional law, and which would constitute offences
triable in British courts now, had the pprsons concerned

been British citizens at that stage.

The Ingquiry reached their recommendation on legislation and
prosecution in this country after examining and rejecting
other courses of action. In particular, they discussed but
did not recommend extradition of the individuals concerned
o stand trial in the Soviet Union. They =ekt out the
arguments for and against extradition. The Government finds
the arguments against extradition bte the Soviek Unien
COonvinoing.

The Inguiry's recommendatiens raise important issues of
principle and practicality. [t can be argued that i1t 15 no

gervice to the memory of the victims of these crimes to

resurrect, afber so many years, the horror of what they

fendured




endured. One can gquestisn what will be achieved by
prosecuting very old men so leng after the ewvents. The
practical difficulties of conducting trials include the age
and frailty of witnesses; the problems of assembling
evidence which is available, if at all., in the Soviet Union
in a form in which it can be convincingly presented ko a
jury in Britain; and the problem of establishing identity
and other key elements beyond reasonable doubt when

- Sl 1 4 e
Witnisses memories are meore than forty years old. I'he

J'I:'E"'I'_l]'.l'. deals 1t 11l Ehese matkbers,

On the other hand it will be argued that, in the words

the report:

"The crimes committed are so monstrous that they

cannot be condoned . To take no action would

taint the UK wilth the slur of being a haven [Cor

war criminals."”

jfother counktries
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Uther countries which have uncovered similar evidence have

acted to enable Ethe alleged offenders bBo be brought to

trial, sometimes making broader changes in the law than

roccommended in Lhis report. Despite the practical problems

of conducting a trial the experienced Inquiry team, a former

Director of Public Prosecutions and Crown Agent, reached the

view that Lhere would be sufficient evidencs in thres cases

to mount a prosecution if there were jurisdiction.

If and when the time comes for assessing the evidence, the

prosecuting authorities of the day will need to make their

DWW AfseseEment of particuplar cages,

We are impressed by the force of argument which led the

Ingquiry to their clear conclusion that legislation was

required. But we want ko hear the views of Farliament

before taking a final view on the principle of legislation.




This is a matter on which the views of Parliament will be

decisive. The Government will provide ap opporbtunity for
each House to debate the implications of the report and the
action which should be taken in response to it. This will
take place in the autumn once there has been a proper
opportunikty to stody the report and reflect upon it. In Ehe
light of the wviews expressed in that debakte, the Government

will take a final decision on whether ko bring forward a

Bill on Lhe lines proposed by the Inguiry.
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NB. The statement says that the Government wants to hear the
views of Parliament before taking a final view on the principle
of legislation. This approach may provide the best answer to
somé points which are raised, eq arguments that no action should
ba taken.

How soon can the B8ill be prepared?

We envisage a short, free standing Bill of some half dozen
clauses, which if Parliament supports the principle of
legislation, could be introduced next session. The EReport
signals the importance of moving with due speed, given the
increasing age both of witnesses and potential accused.

2. What will the Bill contain?

The Report recommends that British courts should be given
jurisdiction over acks of murder and manslaughter committed ag
War crimes in Germany or German occupled territory during the
Second World wWar by people who are now British citizens or
.resident in the United Kingdom. It also recommends some
procedural changes.

What procedural changes are gnvisaged?

The Report recoemmends a number of procedural changes to meet some
of the problems af bringing these cases to Erial: in particular
the application of the facility already available in Serious
fraud cases to dispense with committal proceedings (in order to
reduce the strain on elderly witnessesg): and the implementation,
and extension to Scotland and Northern Ireland, of the provision
in the Criminal Justice Act 1988 for taking evidence by live
television link from witnesses abroad.




Is thig not retr cotiv eqi Eion?

The Report argues that the legislation would not be retrospective
because the activities were contrary to the internationally
agreed laws and customs of war at the time they were committed.

Will proggcutions succeed?

There can be no guarantee that if prosecutions can be mounted,
there will be convictions. Even with the procedural changes
recommended by the Ingquiry, there will be formidable
difficultiag, All I can say is that two highly experienced
prosecutors, Sir Thomas Hetherington and William Chalmers, have
concluded that sufficient evidence is available in a number of
cases.

6. What about deprivation of citizenship and deportation?

The Report concludes against such action. Deprivation of
citizenship and deportation proceedings are likely to be lengthy
and hold no guarantee of suCcoess ., Furthermore, they do not
result in punishment.

What powers exist to Stop sugpects leaving the counkry?

*In the absence of legislation, none,

Will inv&shigétiuns_gnﬂtigye?

The Inquiry recommends that urgent steps be taken to follow U
the further cases, but we do rnot Propose acting on that
recommendation without the duthority of Parliament.

Q. What has been the practice of other countries over war
crimes?

Practice has varied, as the Report shows. France, for example,
abolished its statute of limitations, in regard to erimes against

humanity, so that offences of mass murder and genocide can still




be prosecuted; Sweden, en the other hand, decided against such a
change. The United States has put significant resources into the
investigation of war crimes allegations, but proceeds by way of
extradition or deportation, rather than domestic trials. cCanada
and Australia have alse established major investigative units and
have legislated (more extensively than proposed in this Report)
to enable war crimes to be tried in their countries.

10. what gbhoukt thea Japanege?

Japanese war crimes were outside the Inquiry's terms of
reference. There is no evidence to suggest that any Japanese war
Criminals have entered the United Kingdom.

11. What about alleged atrocities committed by UK forcea?

Our courts already have Jurisdiction over acts of murdar and
manslaughter committed by British subjects abroad.
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23 July 1989

From e Progie Seoeelart

WAR CRIMES

Thank you for your letter of 21 July
proposing a ravised form of words for the Home
Secretary's statement on war crimes, I am sure
that the Prime Minister will be content with it.

am copying this letter to Eir Robin

CHARLES POWELL

Pater Storr, E=qg..;
Homa Offica.
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At yesterday's Cabinet, it was agreed that the Home Secretary
would congider a revised form of words in the part of his
proposed statement which gives the Government's views on
legiglation.

WAR CRIMES

The Home Secretary now proposes to replace the final sentence
of the penultimate paragraph and the final paragraph in its
entirety with the following paragraph:

"We are impressed by the force of argument which

led the Inquiry to their clear conclusion that
legislation was reguired. But we want to hear

the views of Parliament before taking a final view
on the principle of legisglation. This iz a matter
on which the views of Parliament must be paramount.
The Government will, therefore, provide an
opportunity for each House to debate the
implications of the report and the action which
should be taken in response to it. This will take
place in the autumn once there has been a proper
opportunity to study the report and reflect upon it.
In the light of the views expressed in that debate,
the Government will take a final decision on whether
to bring forward a Bill on the lines proposed by the
Ingquiry.”

He will make the statement to the House on Monday afternoon.

I am copying this to the Private Secretaries to other Cabinet
Ministers and Sir Robin Butler.

f’f ?%Hdi L=l
F

T s

PR C STORR

Andrew Turnbull, Esqg
Private Secretary
10 Downing Streek
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WAR CRIMES

As you know, the report of the War Crimes Inguiry iz on the agenda
for discusszicn at Cabinet on Thursday. My memorandus arguss that, in the face
of the gerious allegaticns uncovered by the Inguiry, it would not be

acceptabla for the Government to decide to take no action; the statement
which I propose to make to the House on Monday afterncon will indicate the
Government'e provisional decision to accept the Inguiry's recommendations.
Ny memorandum deals in general terms with the costs and implications of
accepting the Inguiry's recommendations, but I am writing now to give as much
further detail &g is possible at this stage.

The Ingquiry loocked in detail at seven cases, in respect of four of

which it concluded that sufficient evidence is already to hand to sustain a
criminal prosecution. One of these has since died. As regards the other
three, the Inquiry recommended that further investigations should take place.
Thers were then another T5 cases not

invastigated in any detail, to which the Inguiry recommanded that further
attention should be given,plus another 46 cases concerning pecple who may or
may not have come to this country, but which the Inquiry also proposed for
Eurther investigation to determine whether they are within our jurisdiction.

Given the age of the potential witnesses and of any potential accused,
the Inquiry argued for thege further investigaticons to be set in harnd quickly.
I am suggesting to Cabinet colleasues, however, that with the excepkion of the
six cases locked at in detail by the Inguiry, we should not pursue or
encourage further enguiries about the other cases ontil the will of Parliament
iz clear. Ewven then these six cases would rate first priority. But public
and Parliamentary opinion will expect the other cases to be followed up with
spaad recognising the age of those ilnvalwved,

The cost will be of three types: the investigation of the outstanding
allegationz, the trial of cases and the general implamentaticn aof the
procedural changes which I believe we will meed to make to accommodate those
trials. HNone of these areas of expenditure is easy to estimate with any
preacision, and I must emphasise that the estimates which follow are

The Rt Hon John Major HP




of the crudest kind. We have not been able to undertake detailed costings and
there are major imponderables which could affect the overall figure several
times over. HNor would I wish to pre-eapt the views of colleagues on whom, in
the main, such costs will fall.

2o far as the ilnvegbtigative aspect is concerned, we shall need bo
decida tha level of affort to commit to this further work. In my Cabinet
memorandum, I said that we should determine a defengible period of time in
which to bring the exercise to conclusicn: there is clearly no point in an
investigative processz that lasts so0 long that the potential witnesses and
accused are dead before it is concluded. Five years might be the politically
acceptable maximum, and we should need an investigative effort that stood a
reascnabla chance of accomplishing the task in that time.

The precise arrangements for conducting enguiries and providing early
gquidance to police on ewvidential igssues will require careful thought. I am
not, however, snvizaging a team of the 50 or more that the Americans and the
Canadiang have devoted to the task, but we may need a dozen or more
individuals committed full-time to the work. The Inguiry employed £ive ax-
police officers, as well as a full-time researcher, other advigers and its
gecratariat, and cost nearly £0.5 million owvar the 15 memths of its life. Tha
invastigative effort which will be nesdesd ig likely Etc cost at lesast E1
million a year. We do not know, for example, how many fresh allegaticns will
be called forth by the publicity attending the passage of the legislation.
But E3-E10 million might be the bill for investigations.

Estimating Erial cogts
is; Lf anything, more difficult still, not least because it is impcssible to
predict how many cases will come to trial. It is gquite possible that nome
will. There is no power to stop suspects leaving the country before the Bill
ceceives Roval assent. Cases could collapse for evidential reasons or because
of the health - or death - of the accused. At the other extreme, we could
digcover 15 to 20 prospective trials.

The cases will ba long and complex: the court will almost certainly
hear detailed ewvidence about the historical context in which the alleged
offences occurred (the defence are likely, for example, to want to show how
Ehe individuals found themselwves in khe Garman forcas bo begin with); special
arcangements will be needed for the producticn and care of thoge witnesses who
are abla to travel f£from abroad; there will be difficult tachnical
arrangements to provide television links with those overseas witnesses not
able to travel; and there may well be public order type issues to be
addresged alsc. Even without committal proceedings - remowving the need for
which is one of the procedural changes for which I propose we should legislate
- these cases could each run for months.




Cautious early estimates within the Crown Prosecution Servica - to
which theay would not wish to be held and which I quote merely for illustrative
purpoges — were thet their own costs in preparing and mounting thesa cases
might ba at least £1 million a year. That does not include any element of
court or judicial costs, witmess expenses, policing or legal aid. These
latter together might, I suppose, be another £1 millicn a year.

Assuming, again, that these cases run over five years, we could be
talking of combined investigation and trial costs of E15-Ed0 million at
currgnt prices. But I emphasise again that these are little more than
gquassaes. If potential suspects leave the country after reading the report and
Asses5ing the debates on the B8ill the costs could be much less.

Thesa are the direct costs of isplementing the Inquiry's
recosmendations. I indicated in my Cabinet memorandom, however, that oy
preliminary view in regard to cne of the Inquiry's procedural recommendations
= for the implementation and extensicn to other parcts of the United Kingdem
of the 1988 Criminal Justice Act provisions for live televisicon evidence to
b taken from witnesges ahroad - ghould not be confined to the trial af thasa
cases.

As I =aid in ny memcrandum, I am concerned ko aveid any impressicn
that special circumstances are being created to enhance the likelihood of
convictionse in these cages. Thie would mean tha® the Criminal Justica Act
provigicns should ba implemented generally or at least for certain categories
of criminal proceedings, if we can find a satisfactory definition of what
these might ba. I quoted in my memorandum the current estimates that general
implementation of the provisions would lead to prosecotion costs in England
and Wales of £2.5 million, plus costs to the Legal Aid Pund of between ED
million and £21 million. Extension to Scotland and Northerm Ireland would
extand that figure further.

These calculaticons were, of course, mada before it was anticipated
that these provisions would be needed for war crimes trials. It is again
difficult to estimate how much use might be made of the fac:ility in war crime
cases. The earlier calculations assomed in fraud cases (for exampla) that
goma 20 houcs of TV evidence might be needed per case. Given the age of all
those who would be giving direct evidence of these ewvents, it is likely that
TV links would be needed in a significant proportion of cases. If 50 bours
of TV evidence were needed per case - and if, say, B0% of these required the
more expensive medium of satellite links [because of the remoteness of the
tegions Erom which the wiktnesses coma) - this might add another 200,000 to
the prosscution costs in each case - perhaps, overall, another Elm to thea
direct cost of implementing the Ingquiry recommendations. I suspact the
defence iz leass likely to make use of the facility, though the peoesibility
should not be ruled out.




i.

I thought it right to let you see cur current thinking on the resource
implications of isplessnting the War Crimes Inquiry proposala. As I said inm
my memorandum, no provisicon has been made in respect of any of these costs.
I must emphasise again the uncertainty of these figures, and that colleagues
more directly affected have not yet had an opportunity to attempt to refine
their costs.

I shall, of course, be discussing the resource implications more fully
with colleagues, in the light of decisions at Thursday's Cabinet. It is
likely that some investigative activity will begin in the latter part of this
year - though additional expenditure this financial year should not be great.
In 1990/91 (and thereafter) additicnal axpenditurs might be significant, even
though trials themselves might not start till the following year. I envisage
that the main PES bid will be made in PES 1990, but I will have to look with
Patrick Mayhew and James Mackay at what costs aight acise in 1990/91. We may
need to come forward with a late FPES bid in this year's cound.

I am copying this letter to the Prime Minister, James Mackay, Geoffrey
Howa, Malcolm Rifkind, Tom Eing, Patrick Mayhew and Sir Robin Butler.

X,
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PRIME MINISTER

CABINET: WAR CRIMES INQUIRY

I attach the Home Secretary's papar on the War Crimes Inguiry

which is to be taken at Cabinet tomorrow, together with his
SN R i

proposed Statement to the Housze. You are already familiar

with his recommendations. He thinks we should legislate to

give British courts jurisdiction over war crimes committed

abroad by people who ar# A Er]T]qh c1r1zen5 ar resident in

this country. But he rccmmmends Ehat thcre should be a debate

s Wi . ;

in the House - and possibly a Eree vote - before a final

R e et / i

decislion Le taken. These conclusions have already been

endorsed by a meeting of Ministers under the chairmanship of

the Lord President.

The only new point comes on page 5, where the Home Secretary
gives an estimate of the pnsgzgizﬁcnstﬁ of investigations and
eventual trials. Although highly speculative, he talks of

EIEE?EEd:Eich could rise to tens of millions of pounds. This

e

iz disturbing; but it needs to be balanced by his private
assessment that it is fairly uanlikely that prosecutions - or

very many of them - will in practice be mounted.

I imagina that a majority of Cabinet will wish to support the
Home Secretary's recommendation: but I do not think you need

to give any particular steer at the beginning.

c Y

Charles Powell

19 July 1989

EL3DQE
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Ref. ADBS/1938

PRIME MINISTER

CABINET, 20 JULY 1989
WAR CRIMES

DECISTONS

The Home Sacretary's memorandum = CC{B9} 11 - covers the text of a
statement which he proposes teoe meke in the House announcing
publication of the report of the War Crimes Inguiry. The Home
Secretary seeks the agreement of his colleagues that he should

announce that, subject to the cutcome of Parliamentary debates on

the issue to be organised during the spillover, the Government

will introduce legislation to enable the prosecution in this
country of war crimes committed during the Second World War by

people who are now British citizens or resident in this gountrv.

The Attorney General and Lord Advocate have bean invited to
attend for the discussion. Subsidiary issues which it will be

degirable for Cabinet to address include:

the scope and timing of legislation:

ii. whether any further investigation should be conducted
into the cases covered by the Inquiry pending legislation:

iii. the resource implicatjons of legislation:




CONFIDENTIAL

iv. the precise terms of the Home Secretary's announcement.

BACKGEROUND

. The War Crimes Ingquiry was announced by the Home Secretary
in February last year following the receipt by you of lists of a
number of war criminals said to be living in the United Kingdom.
Under the law as 1t stands, Britlsh courts do not have
jurisdiction over people who may now be British citizens or
resident in the UK, but who were not British citizens or seo
resident at the time when they allegedly committed offences of
murder or manslaughter. The Ingulry was set up to establish

whether evidence sufficient to warrant prosecution existed

against any or all of the people on the lists and, in the light

of the likely probative wvalue of the evidence, to advi=ze whether
the law of the United Kingdom should be amended to make it
possible to prosecute for war crimes pecple who are now British
citizens or resident in the United FKingdom who cannot be so

prosecuted at present.

Tha Ingquiry considered 301 allegations, =some of which
A—

concerned more than one person. It found evidenge sufficient to

warrant a prosecution in four cases (one of the people concerned

CONFIDENTIAL
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has since died) with substantial evidence in a further three

CASES . It recommended further investigation of another 75

cases,and that attempts should be made to trace those involved in

a further 46. on the basis of its findings, the Inguiry
recommended the introduction of legislation to give the British

courts jurisdiction over itted as war

crimes (violations of the laws and customs of war) in Germany or

Garman-occupied territory during the Second World War by persons
who are now British citizens or resident in the United Kingdom.

Alternative courses of action - deprivation of citizenship, where

applicable, and deportation; extradition; and prosecution in
military courts under the Royal Warrant of 1945 - were dismissed

by the Inguiry as either inadeguate or unsatisfactory.

4, The Home Secretary discussed the report with colleagues most

closely concerned at a meeting chaired by the Lord President on

13 July. While recognising the substantial difficulties in the
way of successful investigation and prosecution, the potential
burden on the courts, the resource costs involved and the likely
controversiality of a decision to proceed, the meeting concluded

that there was no satisfactory alternative to legislation in the

face of the Inguirv's firm findings and recommendations. That

conclusion accorded with your own preliminary views, as recorded
in your Private Secretary's letter of 3 July. You also favoured

publication of the report before the recess with a statement of
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the Government's intention to legislate, subject to confirmation

by Cabinet of that agreement to this course.

Ehould legislation be introduced?

5. The difficylties in the way of legislating as recommended by

the Home Sacretary are readily apparent: they include -

= the difficulty of successfully bringing any of the
cages concerned to progecution, not least because many (in

at least one case, the majority) of prosecution witnesses

live in the Scoviet Union and have already made clear their
unwillingness or inability to travel to the United Kingdom

to give evidance;

5 B8 the sensitive decisions which would face the
prosecuting aythorities about whether or not to proceed in

individual casaes if jurisdiction was taken}

iii. the heavy burden which possible trials would impose

on the courtsg, about which the Lord Chief Justice iz known

to have reservations;

1w, the resource Jimplications for all the agencies

involved. No provision has been made to meat tha costs,

which could be substantial;
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V. the fact that a decision to legislate may bring

renawed pressure for action to be taken agains

members of the British Armed Forces who are themselves

alleged to have committed war crimes during the Second World

War.

In addition a number of the Goverrnmant supporters in PFarliament
(such as Mr Ivor Stanbrook) may well argue that the events in
guestion happeaned so long ago that it would ba unseemly to take

action now as the Home Secretary proposes.

6. on the other hand, many will argue, as does the Home

Secretary, that some crimes are so grave that the duty to bring

griminals to justice cannoft be sat aside by the passage of time.

The meeting chaired by the Lord President concluded that none of

scussed 1 apore

would be satisfactory. In particular, extradition of the accused

to the Soviet Union would be likely to be even more controversial

than a decision to legislate to take jurisdietion in this country

over the alleged crimes. The resource implications could be very

substantial, but +these &should not stand in the way of
legislation. Refusal to legislate would be extremely difficult
diplomatically, not least because other civilised countries, such
as Canada and Australia, have taken the necessary steps to allow
action to be taken against alleged war criminals found within
their jurisdictions. In short, there was no alternative but to
legislate in the face of the Inquiry's firm findings and

recommendations.




T In establishing whether colleagues agree with this
conclusion you wWill wish to confirm that theyv endorse the Home
Secretarv's wview that none of the alternatives considered by the

Inguiry - in particular extradition of the accused to the Soviet

What should be the scope and timing of legislation?

8. The Inguiry recommended that the gcope of Jlegislation should
be restric o de d man u 5V

4] g laws and customs of W (later called war crimes), and
should not extend also to cover such acts where they are crimes
against humanity or committed at large (the legislation would
alsoc include certain procedural changes - such as provision in
Scotland to take evidence by live television link - designed to
improve the prospects of a successful trial). The Lord Advocats
has expressed doubts about confining the scope of the proposed
jurisdiction to war crimes only: he believes that the task of the
prosecuting authorities will be made more difficult if they have
to establish that at the material time the actions in question
constituted war crimes. He would therefore prefer the scope of
the legislation to extend to murder and manslaughter committed
during the period of the Second World War, without refarance to
war crimes. The argument against this is that it would set the
trap too wide, so that other murders would also be caught. The

Ingquiry recommended against thie option for that reason. This is

not, however, an issue which needs to be resolved in advance of
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the Home Secretary's statement. The Home Secretary's memorandum

suggests that it and the international law dimension of the
legislation are issues which can be swept up after Ministers have

slation is des]

9. The Inquiry report recommended that legislation should be
introduced as soon as possible. The Home Secretary's memorandum

proposes that a ghort, freestanding Bill {(of some half dozen

clauses) should be introduced in the next Parliameptary session.

Tha provisional programme for that session has already been
agreed and is a heavy one. ¥You will recall that Cabinet has
confirmed that there should be no additions to it without
offsetting savings being identified. You may wish to confirm
therefore that Cabinet is agreed that legislation should be
introduced next session but that its gcope and the implications
of its iptroduction for the rest of the Government's provisjional
programme should be addressed later by H Committee and QL as

appropriate.

No investigations pending legislation

10. The Inguiry identified 124 cases where more investigation is

requirad. It recommended that preliminary action should be put
in hand to follow up these cases in advance of legislation.

However, the Home Secretary conslders that it would be wrong to

act opn this recommendation at least befcore the Report has beep
debated b i . You will wish to ensure that colleagues

agree with this approach.
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11. The process of investigation and prosecution will be wvery
costly. The Home Secretary's memorandum notes that the overall
cost will depend crucially on how many cases came to trial. Even
if only a small proportion of the cases covered by the Inguiry
cama to trial, however, the cost could stlll be in the order of

tens of millions of pounds.

12. A further complication tending to increase the cost is that
the Inguiry recommended the implementation, and extension to
Scotland and Northern Ireland, of the provision in the Criminal
Justice Act 1988 for taking evidence by live television 1links
from witnesses abroad. This provision has not vet been
implemented in England and Wales; on resource grounds. Both the

Lord Chancellor and the Home Secretary take the wview that it

would not be right to implement the provisions solely in respect

of war crimas. But general Iimplementation of tha provisions
would be expensive (anything between £11.5m and £23.5m in England
and Wales alone). One possibility would be to limit
implementation of the provisions only to offences committed

(wholly or partly) abroad.

13. The Home Secretary has written to the Chief Secretary to
alert him to the resource implicationa. You will wish to ensure
that the Chief Secretary is content for the announcement to
proceed as the Home Secretary proposes.
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TERMS OF ANNOUNCEMENT

14. A draft of the Home Secretary's proposed announcement is
attached to his memorandum. This makes clear that the
Government's provisional wview is in favour of legislation, but
that the Government will wish to take the views of Parliament on
the issues before reaching a final conclusicon. It is the

=
Business Managers' intention to arrange debates on the issue in

both Houses during the spillover.

15. You will wish to confirm that collesacgues are content with

the terms of the propogsed announcement. The Home Secretary

proposas that the statement should be made on Monday, 24 July and

the Lord President is content with this.

16. Should cCcabinet not endorse the decision to legislate as

recommended by the Home Secretary, it will of course be necessary
to revise the statement accordingly. In those circumstances, the

options would appear to be either

to publish the report with an indication that the
Government intended to take no action on its

recommendations; or, more likely
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to publish without any indication of the Government's
view, sayving that the Goverrnment wished to hear the
views of Members and interested partiea on the report
bafore reaching a view on the Ingquiry's

recommendations.

HANDLING

17. You will wish to invite the HOME SECRETARY to introduce his

memorandum. The LORD CHAMCELLOR will have wviews on the

=

implicationa for the courts, and the ATTOENEY GENERAL and the

e S —

LORD ADVOCATE on the difficulties which legislating will pose for

g

the prosecuting authorities. The FOREIGN SECRETARY may have

comments on the diplomatic aspects, and the SECRETARY OF STATE

FOR DEFENCE will have an eye to the implications for ex-

5&rvicemen-315n accused of war crimes, The CHIEF SECRETARY will

ba concerned about the financial consegquences. ¥You may wish to
involve each of these in the discussion and also to take the view
of the BUSINESS MAHNAGERS on the likely reactions within the

Parliamentary party to the Home Secretary's proposed statement.

18. Assuming that Cakinet endorses the Home Secretary's
proposals on the lines of his statement, you may wish to

emphasise to colleagues the desirability of avoidipg any leaks of

the Cabinet discussion pending the Home Secretary's announcement.

There has already been some foreshadowing of the issue in the
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press, and further speculation in advance of the Home Secretary's

statement on Monday would not be helpful.

fers.

ROBIN BUTLER

19 July 1889
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DQUEEN ANMNES GATE
LONDON SWIH AT

1% July 1989

WAR CRIMES INQUIRY i

Thank you for your letter of 13 July. It was
particularly helpful to have your reservations and
proposad amendnents et out 850 clearly. They were,
with the full text of your letter, put imsediately
to the Inquiry. As you know, the response, giwven
in terms which indicated that Efurkher discussion
world not ba likely ko be fruitful, was that
neither mamber of the Ingquiry was dispozed to amend
the Report. It is disappointing not to be able to
meet your reservations,

I am copying this letter to the recipients of
FOULS.

N

Vol f oA i

r@‘—‘\] Lo

Tha Rt Hon The Lord Fraser of Carmyllie QC.
Lord Advocata

Fialden Housa

10 Great Collega Btreet

LORDON SW1P 35L
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LORD PRESIDENT @@ "i'.'{ 4

Thank you for your minute of 13 July summarising the views expressed at the
meeting held that morning.

There is an error in paragraph 3 which should be corrected. In line 3 of that
paragraph Peter Fraser and I are said to have confirmed that the process of
prosecution will be extremely difficult. The word will should be changed to
would. It is important that there should be no suggestion, however
inadvertently, of a premature or otherwise inappropriately taken decision as to a
prosecution.

| am copying this minute to the Prime Minister, Geofirey Howe, James Mackay,
Douglas Hurd, Malcolm Rifkind, Peter Fraser, Tim Sainsbury, John Major, Sir
Robin Butler and Philip Mawer (Cabinet Office).

7 July 1989
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WAR CRIMES INQUIRY
The Lord President chaired a meeting yesterday morning to discuss
the Home Secretary's minute of EEfJE;ﬂ covering the report of the
War Crimes Inguiry. In addition to the Home Secretary, tha
Foreign Secretary, Lord Chancellor, Secretary of S5State for
Scotland, Attorney-General, Lord Advocate, Parliamentary Under
Secretary of State for Defence Procurement, Mr John Tester (Law
Officers' Department) and Mr Philip Mawer (Cabinet Office) were
also present. The meeting had before it the Home Secretary's
minute of 29 June and letters of 3 July from the Private
Secretary to the Prime Minister and 11 July from the Lord

Advocate,.

2. The Home Secretary said that receipt of the report of the
Inquiry presented Ministers with two difficult decisions. The
first, and more minor, was whether tha report should be published
and when: he favoured publication of Volume 1 of the report
befoere the summer recess, accompanied by a statement giving the
Government's preliminary views. The second, more substantial

Colin Walters Esgq
Principal Private Secretary
to the Home Secretary
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guastion was what should be done in response to the
recommendations of the Inguiry. He had, frankly, been surprised
by the strength of the evidance produced by the Inguiry and the
consegquent firmness of its recommendation for legislation which
would permit prosecution of alleged war criminals in the British
courts. Although many (some of them supporters of the
Government) would argue that action now would be unseemly, given
the passage of time since the events occurred and the age of
those concerned, it would be wvery difficult to take no action in
the face of the Inguiry report. Faced with similar situations,
other countries, such as Australia and Canada, had taken action:
if the United Kingdom failed to do so, it would be virtually
alone among the civilised world. of the wvarious options for
action set out in the report, none of the alternatives to
legislation was satisfactory: in particular, extradition of the
accused to the Soviet Union would be technically and procedurally
very difficult, as well as extremely controversial. Subject to

consideration by Cabinet, he therefore favoured publishing Part 1

of the report before the summer recess and announcing at the same
tima the Government's preliminary conclusion that legislaticon
should be brought forward at an early opportunity as recommended
by the Inguiry. Thereafter it would seem desirable for the
issues to be debated in both Houses bafore legislation was
introduced. It was for consideration whether the issue should be
debated on a fres vote. He was aware that a Bill - which might
consist of some 6-7 clauses and would have to embrace the
procedural as well as the jurisdictional issues menticned in the
report - would pose additional pressures on the provisional
programme for next session, which was already tight.
Nevertheless it was difficult in the face of the report to see
any reputable argument for delay.

3. In discussion, the following points were made:
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a. There was general agreement that the strength of the
evidence uncovered by +the Inguiry was surprising.
Particularly powerful was the evidence of witnesses who had
themselves been punished for complicity in the events. The
evidence and the consequent recommendations of the Inguiry
could not be ignored, even though the chances of securing
successful prosecutions at the end of the day might well be
slim.

b. The practical difficulties in the way of evidence
gathering and prosecution would be very considerable indeed.
For example, many of the potential prosecution witnesses (a
majority in at least one case) were resident in the Soviet
Union and had made clear their unwillingness or inability teo
travel to the United Kingdom for any trial. It would be
possible, as the report suggested, for evidence to be taken
by live television link but this would be a novel procedure
and legislation would be needed before it could be allowed
in any Scottish proceedings. Moreover the age and, in sone
cases, 111 health of the accused would present the

prosecuting authorities with some very difficult decisions
about whether it was in the public interest to proceed in

individual cases.

o The report recommended that a considerable
investigatory effort should be mounted ahead of the
necessary legislation to give Jjurisdiction to the British
courts. It would not be right to begin such investigations,
however, until Parliament had had an opportunity to consider
the guestions of principle raised by the legislation.
Moreover, it was arguable that there was no authority to
incur expenditure on such investigations ahead of the
passage of the necessary legislation.

d. The costs of investigation, prosecution and trial could
be very substantial and no provision had been made for thenm
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in estimates. 1In addition, the taking of evidence by live
television link had not so far been introduced in England
and Wales, although it had been provided for by the Criminal
Justice Act 1988, because of the costs involved. It would,
however, be wrong to allow for the use of this technigque in
war crimes trials but not in other criminal proceedings.
The cost implications of this aspect would need to be
considered.

e. The Jjudiciary were likely to have considerable
reservations about the implications for the courts of any
decision to legislate as recommended by the Inguiry. It
would be helpful if the Lord cChief Justice and the Lord
Justice General were informed in advance of publication of
the report about how it was intended to proceed.

£ However, nona of the alternatives to legislation
identified in the Inquiry report were satisfactory. In
particular, extradition of the accused to the Soviet Union
would be even more controversial than a decision to
legislate to take jurisdiction in the UK.

qd. A decision to legislate would focus attention on those
individuals currently within the jurisdiction who it was
alleged had also committed war crimes. This could lead to
increased pressure on the prosecuting authorities to take
action in such cases. ©On the other hand, this was not an
argument against legislating to extend jurisdiction to those
cases covered by the Inguiry.

h. There would be no advantage in delaying legislation
although the implications of the Bill for tha rest of the
Government's legislative programme would need to be
addressed, not least because Cabinet had decided that there
should be no additions to the programme provisionally agreed
without offsetting savings. The precise scope of the

SECRET AND PERSONAL
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legislation would need to be addressed nearer the time of
its introduction: it was for consideration whether the
offencas to be included in any future legislation should be
defined as murder and manslaughter committed as violations
of the laws and customs of war (war crimes) or as murder and
manslaughter simpliciter. The potential internaticnal law
implications of the legislation would need to be carefully
considered: factors involved included precisely how extra-
territoriality was claimed, the need to avoid prejudicing
any provisions in European conventions designed to safeguard
fair trial, and the extent to which, in international law,
it was possible for a state to claim jurisdiction over war
crimes. It would be helpful if the Forelgn Office Legal
Adviser could get in touch with the Home Office ILegal
Adviser about these points.

Bafore Volume 1 of the report could be published, the
reasarvationa about the wording of some parts of it expressed
by the Lord Advocate in his letter of 11 July should be put
to the report's authore. It was desirakle for the Hone
Secretary to give the Government's preliminary view on
legislation when Veolume 1 of the report was published. His
statement should make clear that the Government would wish
to take account of the views expressed in the debates which
would be arranged in both Houses before any Bill was brought
forward. The statement would need to be carefully drafted
to reflect the diplomatic as well as other consideratione
involved. Regard would need to be had in handling the issue
to the position of people falsely accused of war crimes, the
case of at least one of wvhom was dealt with in the report.

4. The Lord President, summing up the discussion, said that the
meeting noted the wvery considerable difficulties which
prosecution of those concerned would involve, but agreed that

thers was no alternative but to legislate as the Inquiry had
recommended. No action should, however, be taken in advance of
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legislation to mount preliminary investigations inte wvarious
cases as recommended by the Ingquiry. The Home Secretary should
circulate a memorandum for consideration at Cabinet on 20 July
seeking endorsement of these conclusions and attaching the text
cf a statement which he might make in the House later that davy.
In advance of the discussion at Cabinet, the Home Secretary
should write to the Chief Secretary alerting him to the resocurce
implications of the proposals, including those in relation to the
use of live television links in criminal proceedings. He should
also inform the Lord Chief Justice of the contents of Volume 1 of
the report and of how it was proposed to proceed: the Secretary
of State for Scotland should take similar action in relation to
the Lord Justice Genaral. The doubts expressed by the Lord
Advocate about the wording of certain aspects of Part 1 of the
report should ke put to its authors. Assuming that Cabinet
endorged the decision to legislate, the Home Secretary's
statement should make clear that the Government's preliminary
view was that legislation should be brought forward broadly on
the lines recommended by the Inguiry. Tha Government would,

however, wish to listen to the views of Parliament before
bringing forward precise proposals, and debates would be arranged
in both Houses for this purpose. Follewing those debates, the

Home Secretary would need to put precise proposals for
legislation to colleagues. In formulating those proposals, it
would be helpful if the Foreign O0ffice Legal Adviser could speak
te his Home ©Office counterpart about the polnts about
international law which had been raised in discussion. The
implications of the proposed legislation for the rest of the
Government's Parliamentary programme would also need to be

considered.

5 I am copying this letter to the Private Secretaries to the
Prime Minister, Foreign Secretary, Leord Chancellor, Secratary of
State for Scotland, Chief BSecretary, Attorney-General, Leord
Advocate, Parliamentary Under Secretary of State for Defence
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Procuremant, Chief Whip and Sir Robin Butler, and to Philip Mawer
(Cabinet Office).

A
gg_,f_ (et —

STEVE CATLING f

Private Secretary
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QUEEN ANNES LATE
Liv ey SWLH 24T

14 July 19895

WAR CRIMES THOUIRY

The Home Secretary will be circulating early next week a
paper for consideration by Cabinet on 20 July. In view of the
diffienlty of the issue, he thought colleagues might find it
convenient to have before the weekend a copy of Part One of
the report by Sir Thomas Hetherington and Mr William Chalmers,
with which the paper will deal.

A copy of this letter, with a copy of Part One of the

Report; goes to Private Secretaries to members of the Cabinet,
the Chief Whip and to Trevor Woolley (Cabinet Office).

C J WALTERS

Alex Allan, Esqg

Private Secretary to the
Chancellor of the Exchequer
HM Treasury




PRIME MINISTER

WAR CRIMES INQUIRY

-

-~ ;
| chaired a meeting this morning with Douglas Hufd and other interested colleagues to discuss

the issues identified in Douglas's minute of 29 June covering the report of the Inguiry into the
presence in the United Kingdom of alleged war criminals from the last war and the question of
what action should be taken zgainst them. Geollrey Howe, James Mackay, Malcolm Rifkind,
Patrick Mayhew, Peter Fraser and Tim Sainsbury were alse present. The meeting also had
before it your Private Secretary’s letter of 3 July recording your preliminary views.

i A

You will recall that under the law as it ﬁ:a-r'{if., British courts do not have jurisdiction over
pecple who may now be British citizens or resident in the UK, but who were not British
citizens or so resident at the time when they allegedly committed offences of murder or
marslaughter. The Inquiry found evidence sufficient to warrant a prasecution In three of ‘the

© 301 allegations it investigated, with substantial evidence also in @ {urther three cases. There
were another 73 cases in which e inguiry recommended: further investigation. On the basis of
its findingsy the Iaquiry recommended the introduction of legistatron to give the British COLrts
jurisciction over murder and manslaughter committed as war crimes (violations of the laws. and
custorns of war) in Germany or Eerm&n-nnmpmd territory during the Second Warld War by
persons who are now British citizens in the Linited Kingdom:

Colleagues present at my meeting expressed surprise at the strength of the evidence uncovered

by The Inquiry, which was reflected i the firmness oi the inquiry's recommengations for

©action. Patrick Mayhew and Peter Fraser confirmed that the process ol prosscution will be
rextremely difhicult, not least because many (in at least one case, the majority) of prosecution-
witnesses live in the Soviet Union and have atready made clear their unwillingness or inabilit,
do-travel To the: United Kingdom o glve sivdenoeal jurisdiction was taken, very difficult
decisions would face the prosecuting authorities about whether or not to procesed in individual
cases, The Lord Chief Justice was believed to have very strong reservations about the ability
«f the courts to cope with the complex and lengthy trials which would be invalved. The

| resource Implications: for ali the agencies mvolves would oe very censiderable: no provision

. has, of course, been made o meel these costs, Legislation 1o extend the jurisdiction of the
Pritish courts over the actions in question Will be very controversial, not least among same of

OUr DWW SUPPOE LS di-Parliament
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‘Nevertheless, the meeting agreed that, wn the face of the Inquiry's firm findings and
recommendations, there was simply no alternative to legislation. Nore of the alternatives
identified by the Inguiry team - deprivation of citizenship, where applicable, and deportation;
extradition; or prosecution in military courts under the Eoyal Warrant of 1945 = would be
acceptable. In particular, a decision to extradite the accused to face trial in the Soviet Union
was likely to prove even more controversial than a decision to legislate. Tim Sainsbury pointed
out that a decision 1o legisizte might bring renewed pressure ior action to be taken against
LK citizens, including former members of the Armed Forces, alleged themselves to have
committed war crimes during the Second World War. But while this may present difficulties
for the prosecuting authorities, it was not theught to count against legislating in the manner

proposed by the Ingquiry.

Tae meeting therefore agreed that Douglas should put forward a memorandum: for
wonsideration by Cabinet next Thursday recommending that legislation should be brought
forward next Session In résponsa o the Inguiry repart. The precise scope of the legislation will
peed further consideration when the Bill 15 prepared, as will the consequences for the rest of
the Government's provisional programme. You will recall that the TRguiry’ report Fecammends
that certain investigations should be put in train in advance of legislation. Colleagues feir,
however; ‘that quite apart from the respurce implications, iT would not be right to put action
in hand until Parliament had been able to express a clear view on the legislation question.

Assurning that Cabinel endorses Douglas's propasaly it 15 his intentien to make an oral
‘statement to the House later that day, in the course of which he would indicate that the
Government's preliminary view was in favour of legislation as recommended by the Inguiry, but
that before bringing forward proposals we would want 1o take account of the views of
Parliament on the issues raised by the report. We would then arrange debates on the report in
both Houses probably during the spillover. Part | of the report will be published to coincide:
Wil DEUEISs"sS SIateiient: Douglas is putting to its authors some reservations which Peter
Fraser has about one or two references in it which might possibly prejudice a successful
prosecution. Douglas will also be writing to John Major about the resource implications of the
repor Lownie Diotrglas and Malooio Raiking will be respectively inlorming the' Lord Chied Justice
‘and the Lord Justice General of what is proposed befors o statemient 15 made 16 the Horss:

I am copying this minute to Geoffrey Howe, James Mackay, Douglas Hurd, Malcolm Rifkind,
Patrick Mayhew,; Peter Fraser and Tim Sainsbury, and to John Major, Sir Eobln Butler and
Philip Mawer (Cabinet Office).
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13 July 1989 ECRﬁrT. AND PERSGNH;pprDvEd in draft by the Lord President
and zigned in his absence.
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Lord Advacate's Chambers
Ficlden House
10 Great Cﬂﬂege Sireet

London SWIP 3sL

Telephone: Drect Line 01~ 278 6810
Swichboard O1- 270 Z000
CONFIDENTIAL Fax 01=-278 8834

The Et Hon Douglas Hurd CBE MP

Secretary of State for the Home Department

Home Office

Quesn Anne's Gate

LONDON SW1H 3AT 13 July 1989

dea.  Gomn lea,

Ny 1_-
WAR CRIMES TNOQUIRY (Illf’-. # ;‘ T |
Following on the discussion t orning I have given further consideration to
those amendmentz to Part of the Report.

L Para 9.10 line 3 delete "four" and subztitute therefor "soma",

2. Para 2.10 line & delete the zentence beginning "We invited® down to "also”
in line & and subztitute therefor "Anasther",

Para %.14 line 1 delete “twa".

4. Fara 10.5 line 2 delete "three" and sovhstitute therefor "those”™.

You will be aware that my concern really was because I believe that it is
posaible for a reader to deduce that Mr Cecas is one of the three surviving
persona referred to in paragraph 2.10 as being persons agailnst whom there are
reasonable proapects of obtaining a conwiction for murder. This is becamze it
became publicly known in Scotland in May of this year that Mr Gecas was to be
interviewed by the Inquiry. From this a reader can work out that he is being
mentioned in paragraph 9%.10 and again at paragraph 9.14. It may be that these
conslderations are onigoe to Mr Gecas' case,

If Sir Thomas Hetherington and Mr Chalmers would agree to these minor changes,
my concern that Mr Gecas could be identified as being one of those referred to
would be met,

" .
J am copying thils letter to the Prime Minister, John Wakeham. Geoffrey Howe,
James Mackay, Malcolm Rifkind, Patrick Mayhew and 5ir Robin Butler.

St
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HOUSE OF COMMONS
LONDON SWIA DAA

12th July, 1389

Mr. Jack Porter,
8 Burnside Rd,
Boston. Ma., 02161
USA

T e

Dear Mr. Porter; -

L very greatly appreciated your letter and enclosures.
You may be sure that we are dolng everything in our
power to get the results that you and we want = and

I much appreciated your offer to come to the UK to
help us. I doubt whether that will be necessary but
if 1t is, we shall let you know.

With best wishes,

Yours sincerely,

Ry Hen. Merlyn Ross, PC MP Secretary to the Group

Bt Hon Patar Archer, OC HP Philip Rubsnssin

Adex Curlile, GC HP Telephone: 01 121 6522

Jokin Gory:, HP Fax: ol 233 oiél
: Hon. Greviile jasner; QC HP

Meil Tharne, QRE TD MP

Rr. Hoa, The Lord Fason

jolin VWheelar, |P HP




Lord Advocate's Chambers
Fielden House
10 Great College Street

London SWiP 3sL

Tl_-]I:|_||:l||l1|=. Dhirewi Lane oi- 278 6819
Switchboard 1< 278 3000
Fax C1-276 868G

The Ht Hon Douglas Hurd CBE MP

Secretary of State for the Home Department

Home Office

(uesn Anne's Gate

LONDONM SW1H 9AT 11 July 1883
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WAR CRIMES IRQUIRY

I refer to your minute of 29 June te the Lord President deallng with the Repart
submitted to you by Sir Thomme Hetherington and Mr William Chalmers.

I understand that the Attorney General has already perused the Report and that
he has indicated that he is content that Part One be published though of course
he indicates that publication of Part Two could prejudice any future criminal
procesdings,

As you know since these allegations have come to light much publicity has been
directed towards a Mr Antanas Geceviclus alias Gecas who lives in Edinburgh.
Inevitably the announcement that the Inguiry has reported its findings will
lead to renewed media interest in this subject and in Mr Gecas in particular.
At paragraph 9.10 of the report details are given of the number of allegations
congidered and Iinvestigated, It iz clear that If PFart 1 of the report is
published in full many people will assume - and will rightly assume - that Mr
Gecas iz one of the cases which was examined in greater detail. I return to
this point below.

If any procesdings for war crimes are sventually instituted against Mr Gecas,
it is likely that he will argues that the pablicity given to his casze would make
a fair trial impossible. While 1 am reasonably confident that any such plea
can be succegsfully resisted, T am anxious to minimise the pisk that it may
succead.

At present Mr Gecas cannob seek the protection which the High Court of
Justiciary affords to acoused persons. This Is because Mr Gecas has not been
charged with any crime and no proceedings are presently active im terms of the
Contempt of Court Act 1881, Even if the legislation on jurisdiction is
amended, I anticipate that a considerable period will eslapse before any
proceedings would become active and before Mr Gecas would be able to claim this
protection of the High Court of Justiciary.




Mone the less Mr Gecas has already taken steps to try to protect himself. 1In
particular he has been granted interim interdict in the Court of Session
againat at least one newspaper publishing allegations about his involvement in
war crimes. He indesd went further and took proceedimgs, which just failed,
for breach of that interdiet.

In that situation, where the Court of Session has already acknowledged the
potential for prejodice in this special case by granting interdict to Mr Gecas,
1 consider that it wouid be imprudent for the Government to publish any
unnecessary material which could be thought to be prejudicial to Mr Gecas'
recelving a falr trial. 1 do not yet know what form of publication i=s
intended. If it is not one which involves privilege, then the Government might
find itself embroiled. The question of the effect on any trial would remain to
be canvassed. If, on the other hand, as seems more likely, the report of the
Inguiry is to be published in such a way as to attract privilege under the
Parliamentary Papers Act 1840, Mr Gecas would thereby be prevented from
obtaining any interdict against publication of any prejudicial material in the
report. However, at his trial Mr Gecas would be sble to argue, perhaps with
some force, that because of the Government's act in publishing the prejudicial
material in this way, the Crown should be held directly responsible for any
resulting prejudice to the prospects of a fair trial. This might well lead the
Court to give full weight to any arguments which Mr Gecas could mount as the
affect of any material for whose publication the Govermment could be held
responsible.

It is against this background that I have considered the passages in paragraphs
89.10, 9.14 and 10.5 of Part 1 of the report.

My concern really arises because I believe that it is possible for a reader to
deduce that Mr Geess is one of the three surviving persons referred to in
paragraph 9.10 as being persons against whom there are reasonable prospects of
obtaining a conviction for murder. This is because it became publicly known in
Scotland in May of this year that Mr Gecas was to be interviewed by the
Inguiry. From this & reader can work out that he is being mentioned in
paragraph 9.10 and again at paragraph 8.14. It may be that these
considerations are unique to Mr Gecas' case.

I have not formolated any proposal for amendment. At the meeting on Thursday 1
should however wish to discus® with colleagues whether it would be possible to
make these paragraphs more general. For instance, it seems perhaps unnecessary
to state that "in none of these cases has the full allegations been admitted at
interview" - prompting an inference that there has besn an admission to part of
the allegation - when this merely leads to the self-evident conclusion that
"tha verdict would depend on the jury's determination of credibility”. (1
would include "and reliability”™). I should merely add that it is not clear to
me that much would be lost since tha Inquiry's terms of reference do not
require it to report about the prospects of conviction in particular cases.




At this stage there are two other points about which I should wish to Indicate
A view.

The report recommends (10.3) that legislation should confer jurisdiction on
“murder and manslanghter committed as war crimes (viclations of the laws and
customs and war)®. At paragraph 9.30 the authors reject an amendment to cover
murder and manslaughter simpliciter. While I understand the theoretical
objections raised in paragraph 8.28, I believe that the need to prove that any
purder was committed as & war crime would be likely to complicate the issue at
any trial and to prolong the proceedings. [ should therefore wish colleagues
to consider whether the third option outlined in paragraph .28 should be
adopted.

Finally., I can say at this stage that, if any prosecution is to be held in
Scotland, the procedural changes for Scotland recommended in paragraph 10.4
will require to be implemented. This can be seen most clearly in the case of
evidence wia a liwve televizion link. Since five of the nine witnesses -
including the most important - whose testimony in Mr Gecas' case is contained
in Part 2 of the report are unable to attend court In the United Kingdom, no
prosecution could be held without this kind of procedural change. Accordingly
room would have to be found for appropriate legislation either in any War
Crimezs Bill or Iin some other convenient legizlative vehicle.

I am copying this letter to the Prime Minister, John Wakeham, Geoffrey Howe,

James Mackay, Malcolm Rifkind. Patrick Mayhew and Sir Robin Butler in order
that they are aware of my concerns in advance of Thurszday's meeting.

Yo e
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THE LEGAL SECRETARIAT TO THE LAW OFFICERS
ATTORNEY GENERAL'S CHAMBERS

ROYAL COURTS OF JUSTICE
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Andrew Turnbull Esg
Principal Private Secretary
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WAR CRIMES INQUIRY

1 am enclosing a copy of a letter from Stephen Wooler to Colin Walters of

30 June, recording the views ol the Attorney General on the publication of the
report of Sir Thomas Hetherington and Mr William Chalmers,

[ am copying this letter and i1s enclosures to the Private Secretaries to the

Foreign Secretary, the Lord Chancellor, the Secretary of State lor scolland, the

Lord President, the Lotd Advocate and to 5ir Robin Butler.
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ROYAL COURTS OF JUSTICE
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CONFIDENTIAL

Colin Walters Esq

Private Secretary to the Home Secretary
Home Office

ueen Anne's Gate

London 5W1
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WAR CRIMES

You wrote to Michael Saunders on |9 June about the Home Secretary's proposals
far the 'I-;'III.IJ“.‘.IE ¢f the report I.'F“|H'.I.'||':_ 0 wWir crimcs. In |'|?||'|i|:'|||.=:-_1 Yo souphit
the agreement ¢f the Attorney General to an announcement that the report had
been received and a commitment in very peneral terms to publication.

The Attorney General has now had an opportunity to study the report. He agrees
that Part 1 of the report should be published but that the nature of Part 7 makes
it unsuitable for publication. | understand that a meeting of Ministers has now

been arranged to discuss the handling of this issue.

h]
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10 DOWNING STREET

LOWNDON SWIAZAA
From the Private Secrefary

3 July 19835

Teo. Ghan,

WAR CRIMES INQUIRY

The Prims Minister has seen a copy of tche Home
Secratary's minute of 2% June to the Lord President, covering
the report of the Inguiry into the presence in the Unitced
Eingdom of alleged war criminals from the last War and the
gquestion of what action should be taken against them.

The Prime Minister's own view is that we should accept
the Inguiry's recommendations and legislate to make
prosecution in this country possible. However, the macter
will need to be discussed by Cabinat bafore a decision is
taken. Whether we publish the report now and delay a
statement of the Government's intentions until this autumn
depends on how guickly discussion by Cabinet can be prepared
and arranged. The Prime Minister's prafarance would be te
publish bhefore the recess with a statement of the Governmant's
intention to legislate (assuming this is the decision of
Cabinet].

I am copving this letter to the Privata Secretaries to
the Foreign Secretary, the Lord Chancellor, the Secretary of
State for Sgotland, the Attorney Genaral, the Lord Advocate
and to Sir Robin Butler.

Ugrmm el

\h_r:J \n;} Cili:f;hﬁ

C. D. PONELL

Colin Walters, Esqg.,
Home Office.




PRIME MINISTER

WAR CRIMES IHQUIRY

The Inguiry set up by the Home Becretary in February l9BE to

enquire into allegations that a number of war criminals are
e

resident in the United Kingdom and ought to be subject to

action = either prosecution (which would involve amending the

law), extradition or deportation - for their crimes at that

-
time has now been completed.

It is a wary substantial and wvery interesting piece of work.
——

You will not have time to read it im full: the main report is

————

175 pages and the accompanying case work a forther 400 pages.

I have myszelf read the whole of the main report and find that

—_———

it is very adegquatsaly summarised in Chapters 9 and 10, which I

attach. T recommend you read them.
———

in brief the Inguiry's axtensive researches show that many

people who fought with or supported the Axis during the War
— ————
could gquite easily have come to this country after 1945,

Bither as volunteer workers, members of the Polish armed

forces or as former prisoners of war. Although some screesning
——

was in operation at the time, it was not at all effective and

soma 200,000 pecple eventually came here, most of them from

———

the Baltic States, Poland, Byleorussia and the Ukraine. It is

—_——

prima facie possible that some of these were criminals and

evaded detection at tha time,.

i,

Tha report recalla that prosecution of war crimes was rather
haphazard apart from Wuremberg. Enthusiasm for war crimes

[ =il o

trials had petered out by 1950. There were none in the United

———— ——

Eingdom because no-one believed that there were any war

criminals here.
————————

The Inguiry confirms that as things stood no prosecutions can

be brought in the United Kingdom with respect to war crimes
allegedly committed by persons who are now citizens EE, or

ragident in, the United Kingdom although they were not British

-y
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citizens at the time the offences were committed. If action
is to be taken against them, the powers availables are

deprivation of ecitizenship and deportation; extradition: and

e —

changing the law to make prosecution in this country possible.

The Ingquiry comes down in favour of changing the law in this
country, to give British courts a jurisdiction over acts of
murdar and manslaughter committed as war crimes in Garmany or
——— e e 1 AT m o T T o g L TN
German—-occupied territory. At the sama time, legislative

provision will be needed to make admissible as evidence video

recordings and documents authenticated by an archivist and to

allow witnesses gutgide the United Kingdom to glve evideance

through a live telavision link.

The Inquiry considerad 301 allegations, but were only able to

go into detail in seven cases. Of these, they believe that

three are sufficiently serious for there to be & realistic
_—= Y e—

prospect of a conviction for murder. In threa mora, they

recommend forther investigation, as they do in 75 othar cases

which they have been able to consider onl superficially. The
e i ek

cases which they have investigated disclese horrific instances

of mass murders and they do not consider that the lapse of

time provides sufficient reason for taking no actiog.

The report will now be considersd by Ministers and the Law
Officers. The immediate questions which have to be answered

are summarised in the Home Secretary's minuote attached. The

main one is whathar to publish the report without comment, or

with a statament of the Government's intentions. THe Homa

Becretary favours publication pgw and a statement of the

Government's intentions in the autumn after we have seen how

the debate develops. Some of his colleagues feel that, if wa
intend to turn down the possibility of legislation, it would

be best to say so at once and face a strong but probably

short-lived reaction,

Phe Home Secretary's preliminary view on the substance is that

.ff;e should accept the Inguiry's advice and legislate to enable

e —

prﬂsecutiﬂng to take place, even if it sesms unlikely that
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-
they would be successful. He feels that we cannot simply let

i TR FLr ]
-

matters lis. .-

i

Recommendations will come to vou from Ministers in due course.

S ——

But you may like to express a preliminary view on the guestion
whether we should publish with or without a statement of the

Government's Lntentions.

e

C. D. POWELL
30 June 1989

DASAVY
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