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Ministry of Agriculture, Fisherjes and Food
Whitehall Place London SWIA 2ZHH

From the Miristers Privats Oiftca

KA

Mr HWell Thernton ﬁit.g

Frincipal Private Secretary to' the -

Secretary of State for Trade and Industry 13
Department of Trade & Industry ;
1-19 Victoria Street _
LOWDON

SW1H OET cQ ?’ February 1989

oS Nell

MONOPOLY - REPORT OW THE SUFPPLY OF BEER IH THE UNRITED EINGDOM
Thank you .for your letter Difglf§ebruary.

As you say, the recent report by the MMC on the beer industry 1s
highly sensitive, and in the periocd between now and the publication
of the Government's response to it, we will of course deal with
any queries in the way you have suggested. I should add that
the nature of the report and its recommendations are such that
my Minister will certainly wish to discuss them with your Secretary
of State in due course, once he has had a chance to digest
properly the wvery full analysis which 1t provides and before
decisions are taken.

1 am copying this to the Private Secretaries to all Cablinet
Ministers and to Trevor Woclley (Cabinet Office).

e

Principal Private Secretary







the department for Enterprise

The At Hon Lord ¥ of Graffham
Secretary of Stare for T and Industry

Department of
Ms Shirley Stagg Trade and Industry
PS/to the Secretary of State
for Agriculture, Fisheries and Food _ *-”!‘-’-fmjj";gr
wnitehall Place
ey e

Teex 881107475 DTHO G
Fax M-E12 2620

£15 5422
MM ACW

21 February 1389
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MONOPOLY REPORT ON THE SUPPLY OF BEER IN THE UNITED KINGDOM

You will no doubt be aware that the MMC has recent submitted

to my Secretary of State their Monopoly Report on the beer
industry.

This report is politically most sensitive, especially as the
brewers appear to have mounted a publicity campaign to secure
public - and, of course, Ministers' - support for the industry
as it is now structured. 1In particular, a brochurse 'The
Brewing Industry - a Special Report' is being widely
distributed. It would be helpful if in any reply your
Minister were to make, he were to refrain from making any
comment that might be interpreted as support for thea status
gquo. In reply, it might suffice to say:

"As you will know, the Government are considering
the Monopolies and Mergers Commission's report
on the supply of beer. You will understand that
it would not be appropriate for Ministers to
comment on areas which may relate to the report
until it is published and the Secretary of State

for Trade and Industry has announced his rdbonse
£ fE."

I am copying this to the Private Secretaries teo all Cabinet
Ministers with a reguest that they advise others as

u.-.-""",-"-m.":’Ir
‘ Eﬂtlrp ize
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the departmient for Enterprise

hEEEHHHf? in their departments of the sensitivity involved.
A copy goes also to Trevor Woolley (Cabinet Office).

), Sy
Mol bl

NEIL THORNTOM
Principal Private Secretary

@ogrertes”
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thie departimeil for Enterprise

Sir Bran Hayes LB
Permaneni Sﬂl:l'Etl.r:.'

~Andrew Turnbull Esg
Principal Private Secretary

to the Prime Minister
10 Downing Street Lesdo SWPIET 0BT
Whitehall ﬁmhh d
LOWDON SWL a1-215 7877

Telex SR11074/5 DTHO G
Fax  01-122 2629

215 4439

17 Janoary 1989

@/mf Fhdrees
|
MERGERS

Whan wa spoke last weak about mergers 1 axplained that the
Secretary of State for Trade and Industry has statutory
functions in relation to mergers which only he can exercise.
I thought that it might be helpful if I d88ciibed the
background in a little more detail, so that if either you or
I recelve further enguiries on the saobject an authoritative
lettar setting out the position would be available. This
latter has accordingly been drafted in consultation with our
8olicitor.

Thera are two key polnts. PFirst, under the legislation the
decislon whether or not a particular merger should be
referred to the Monopolies and Mergers Commiszsicon for
investigation mast be my Secretary of State's, and his

alone, =y
————

The second point concerns the role of the Director General
of Pair Trading. The statute prescribes that he should keep
himself informed of mergers, and should make recommendations
to the Secretary of Btate on what action should be taken -
which means essentially whether or not the merger should be
referred bo the Monopolles and Mergers Commission, In
practice, this means that the Director General is the
Secretary of State's key adviser on mergers. The Secretary
of State would almost certainly face an application for
jodicial review were he to take a reference decision without
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the department for Enterprise
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having received the Director Gensral's advice. In addition,
successive Secretaries of State have stressed the weight
which they place on this advice, by saying that they would

*normally expect to feollow it. Practice has been very much
in =] T owver the last four years there have been
over a thousand qualifying mergers but in only three cases
has the Director General's advice been overturned. Lord
Young himself has never yet gone agalinst Sir Gordon Borrie's
recommendations.

The Director General can be expected to consult all the
principal partias to a proposed merger. Hée will have
discusgions with them and their representatives and a range
of other parties likely to be affected by the merger
proposal - for instance, principal customers - but any one
who wishesa to make submissions to him will be free te do so.
In addition, any difficult and/or controversial cases will
be discussed in the Mergers Panel before the Director
General advises the Secretary of State. All interested
departments are normally represented on the Mergers Panel.
This body thus constitutes, and is generally acknowledged to
congkitute; the channel whereby the Eecretary of State's
colleagues express thelr views on a particular merger.

The Secretary of State himself may also receive material
representations on the issues raised, including
represantations from Cabinet colleagues. It ia his
invariable practice to pass on such representations to the
Directar General so that the Director Qenaral can consider
all pointa before he tenders his advice. It would not be
legally safe for the Secrestary of State to take his decision
- aftar he has received the Director General's
recommendations = if he had been in possession of relevant
information which had not been available to the Director
General when the Director General framed his advice.

The Director General's submission, especially in a complex
and controversial case,; will constitute a full statement of
the case; it always summarises the views which departments
have put forward at the Mergers Panel. The Secretary of
State, when taking his decision, will therefore know the
views expressed by colleagues, even if they have not
approached him personally.

It has always been accepted (and it has been recently
confirmed by the Law Officers) that,; once Lord Young has
s weged (Feceived the Director General's advice, it would be
. i, e dangerous for him to solicit or be sent additional material
e Dz dad from colleagues. Again, with judicial review particularly
ral o in mind, he might have to refer such material to the
p ™ Director General, who might feel obliged to andertake a
wekriF=  Further round of consultations before offering advice again.
Inordinate delay (which could impinge on the City Code




| 5]

thee dlepartiment for Enterprise

timetable), confusion and unneceasary expense could result.
The only safe procedure therefore is for the Departments
concerned to express their views and submit papers to the
Director General while he is pursuing his research and
before he tenders his advice TO ©he Secrétary of State.

e —

I hope that this sets out the position clearly. Thera is an
obligation to comply with the statutory provisions. Thera
is also a need to obsarve all the proper procedures in arder
to reduce the risk of a successful application for judicial
review against the Secretary of State. With such large sums
of money at stake companies involved in takeover bids
naturally adopt every possible means of achieving their
objectives, and recourse to judicial review is becoming
increasingly common. We want to minimise our chances of
losing!

I am sending a copy of this letter to Robin Butler,

f

[ /)
“m L)

(
Lt"

BRIAN HAYES

074AAL




CONFIDERTIAL

FROFESSCR GRIFFITHS

TAREOVERS AND MERGERS: ROLE OF POLICY ONIT

After our discussion T spoke, as promised, to George Gunise.

In the light of that I identifiesed two advantages and one
digadvantage from Policy Unit membership of the Director
General's Panel. First, by taking part in the consideration
of individual cases, the Policy Unit see competition policy at
work and are thereby better able to comment on genaral
competition issu S n aextent this could be achieved by
ceceiving the papers benafit would not be as great as

sttending the me=tin

Secondly, there 13 a benefit to Director General
agdvice from the Pelicy Unit who @ somewhatk oakside

normal departmental positions.

The disadvantage is that
that she does not bacoms
individual tagaovar Cas
inconsistent with the le i hetl ; i socially

or in the course il i h i A 8 ACCDSS most

0
of the players likely ba i 1wve -akeovers of major

British companies. i) i i 1w takes, such people
persist in trying influen } A NG : Ao matter what
tha nature of the } i nege takeovers are often
bitterly fought, ai rs do pot doe so gracefully. They ara
not above complaining about the manner in which they lost or
even above going to Courk. In the process, allegations about
the Prime Minlster's involvement can easily be

In these circumstances=, it ls essential that thes Prime
Minister's non-invoivement is not only actual bat is perceived
as well. If the Policy Unit ceases to attend mestings of a
Panal, she would be able to give that assurance without any
gqualification whatsoever. The difficulty is that someone may

seek to misconstrue the Policy Unit! role and Ery to argue

CONFIDENTIAL
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that =i y { luenee Ehorugh the back door. There

may be . . 8 but the accusation could be made.

vour suggestion, I spoke to Sir Gordon Borrie about the

saw in Policy Unit participation in the Panel. 'He

1@ wag pleased to have a representative of the Policy
they often brought a wider outlook and the people

to draw on wider experience. He

on where the balance of advantage lay.
He took the view that peopl: rding the Panel 4id4 so in a
parsoral capacity at 1 Ay i ion; and were there to assist
him. The Fanal was ion-making body, and no wvotes
were taken. Hae felt T g Policy Unit"s role was
consistant with the legislative framework, though he
acknowledged that, in a bighly charged dispute, that

be fully be

I decided Eoopn ; to the Prime
I said that, as regar
was nothing Improper

har was how muach

therafore asked her whebkher
ko continge attending the

wished them to withdraw,

&Y rESpORSE wWas thakt she would much rather that tha PDlicy

H
J

nit werea not involved. 1In the light of this I must ask you

to disengage.

ANDREW TURNEDLL
12 January 1989
CONFIDENTIAL
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PRIME MINISTER
TREEOVERS AND MERGERS: ROLE OF POLICY UNIT

Before he left, Nigal took up with Brian Griffiths the role
of the Paolicy Unit in the process of considaring takeovers and

mergers. For some time now, someona from the Policy Unit has
éttenaed the Director General's Panel. This comprises
representatives from a number of Whitehall Departments.
Through it, the Director General gathers together wviews and
information to anable him to make recommendaticns on MMC
raferrals to the Becretary of State.

The attendance of someone from the Policy Unit {(currently
usually George Guise) has two advantages and one disadvantage.
First, by taking part in the consideration of individual
cases, the Policy Unit see competition policy at work, and are
thereby better able to comment on general competition policy
qaestions. To a degree, this could be achieved by receiving
the papera instead of attending the meetings.

Secondly, there is a benefit to the Director General in having
advice from the Policy Unit who are somewhat outside the
normal Departmental position. I consulted Sir Gordon Borrie
about the importance he attached to this. He said he was
pleased to have a representative of the Policy Unit. They

oftean Eruught a qid&:-uu;lﬂuk. and the peopla involved were

often able to draw on wider experieance.

= —

The disadvantage is that you have made it clear that yon do
not become involved in the consideration of individual
takeovar cagses: indeed to do so would bhe incongistent with the
lagislation. Whether officially, socially, or in the causa of
a charity, you frequently come across those most likely to be
involvaed in takeovers of major British companies. Despite the
line you take, such people pergist in trying ta influence yon,
and will try to do so no matter what the nature of the
gatharing. These takeovers are often bitterly fought, and the

CONFIDENTIAL
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losers are not above complaining about the mannesr in which
they lose, or aeven above going to court., (Or, as in the
Guinnass case, they may end up being taken to court.) In such
circumstances, allegations about involvement by you can easily

be made.

In these circumstances, it is esssential that your
non=-involvement is not only actual but iz perceived as well.
If the Policy UOnit ceased ko attend meetings of the Panel, vou
would be able to gilve that assurance without any gqualification
whatzsoever, The difficulty is that scmecne may seek to
misconstrua the Policy Unit role and try to argue that you had
used your influence through the back door. There is no
substance in this, but the accusation could be made.

I put this to Sir Gordon as well, He took the view that
people attending the Panel did so in a personal capacity at
his invitation, and were there to assist him, The Panel was
nokt a decision-making body, and no votes were taken. He was
satisfied that the Policy Unit role was consistent with the
legislative framework. The only difficulty ia whether, in a
highly charged dispute, that would he fully believed.

I am satisfied that provided we make sure that whoever

:epreEEGtE the Poliey Unit is not involved in & conflict of

interest (as George Guise would have been had he not withdrawn
in the Minorco/Consolidated Goldfields case) there is nothing
improper in the Policy Unit role. The issue for you is how
EEEE_TﬁﬁnrtanEe you attach to having that last degree of
protection which comes from your being able to say, withoat
EEEiiE?EEtiun, that neither vou nor No.l0 are involwved.

Content to allow Policy Unit to continue attending the Mergers
Panal?
orc

Do you wish them to withdraw, receiving only the papers?
- N
A1 | ?
AT ) |ﬁﬁ JL- et e DAl |

ool .-"-4"'
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CLEARANCE OF MERGER PROPOSALS

The Secretary of State for Trade and Industry has decided, on
the information at present before him, and in accordance with the
recommendation of the Director General of Fair Trading, not to refar
the following merger to the Monopolies and Margers Commission wunder
the provisions of the Fair Trading Act 1973:-

Froposed acguisition by News International plc of William
Colling PLC

Preszs Engquiries: 01-215 4475/4472/4471
Public Enquiries: Q1-215 4751/9

Deperoment of Trade and [nchssery 1 ¥ioiona Street Londen 5WIH OET Fax 01-222 4382




the department for Emterprise

The Kt Hon Tony Mewton OBE. MP
lor of dve Duchy of Lancaster und
Minuster of Trade wnd Indmsery

Rt Hon Paul Channon MP Trade “rﬂ:m

Secretary of State for Transport

2 Marzham Streesk 1-19 Victoma Serest
LOMDON Loedon 5% 1M 0ET

SW1lP 3EB Swritchboard
01-218 THTT

Telkex SR1107475 DTHQ G
Fax 01-712 2629

215 5147

VS pDecembar 1988

)6

NMATIONALISED INDUSTRY REFERENCES TO THE MOMOPOLIES AND
MERGERS COMMISSION UNDER SECTION 1l OF THE COMPETITION ACT,

1980: LONDON UNDERGROUND

Thank you for your letter of 29 November seeking a further
deferral of the London Underground reference. I have also seen
Micholas Ridley's letter of 12 Decembar.

I can understand that it would not now be helpful to proceed
with the London Underground reference planned for the Spring and
that we should review the situation towards the end of next year
so that an MMC ingquiry coculd be focussed to look at the Board's
response to Fennell and any areas where you think further
improvements might be achieved. On Nicholas Ridley's specific
suggestion for the LUL's inquiry, I should explain that within
the legislative framework set by Section 1l of the Competition
Act (and also the monopoly provisions in the Pair Trading Act)
it is not open to me to ask the MMC to report on whether
continuation of the monopoly is the right approach. Both sets
of provisions enable the MMC broadly to leook only at the
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the depariment for Eaterprise

activities of moncpolists and to see whether their activities
are against the public interest. An MMC report would establish
the facts and might be a useful basis for a Government decision
on the future of the monopoly but it could not address whethar
alternatives to the continuation of the monopoly provided a
better way forward.

The withdrawal of both the London Underground and UKAEA
inguiries highlights the need for us to draw up urgently a
further programme of referances for the MMC to undertake In the
coming year and I shall be putting forward proposals shortly.

I am copying this letter to cother Members of E(NI) and
to Sir Robin Butler.

]

,{
r

dp*
g
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TONY NEWTON
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i MARSHAM STREET
LOMDON SWIP IER
01-212 3434

My rel:
Your rel

The Rt Hon Tony Rewton OBE MP
Chancellor of the Duchy of Lancaster
Department of Trade and Industry
1-19 Victoria Street
LONDON
SW1H OET 12 December 1988

(Ao
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NATIONALISED INDUSTRY REFERENCES TO THE MONOPCLIES AND MERGERS
COMMISSION: LONDON UNDERGROUND

— e f—t "
Paul Channon's laftet of 29 Hovember puts to you the case for
delaying the MMC reference on the London Undergroynd for at least
a rurther yea There is obviloualy 2 strong case for civinag
London Underground a little more time. However, the management
shortcomings »d by the Fennell Report would seem to maxe ik
more not important to have an MMC referen

-

P
ul
ce.
From my own Department’s viewpoint I am conscious of the need for
efficient mass transport to service growth and new development in
London. I think wa need to look carefully at whether the London
Undarground monopoly is the right continuing approach to
providing this service. It would be particularly usefrl to have
the MMO'3s views before we become committed to any major new rail
transport developments in London. That may not be completaly
practicable, but I hope you will keep Che London Underground in
the list of references for afg earlier date as iz practicable.

: |

lettar go to other members of E(NI) and to Sir

Eﬁlﬁnﬁﬂfkﬂfﬂ_Jﬁvuﬂh

fﬂ?ﬂhmaﬂfbfn

HICHOLAS RIDLEY

Coples of this
Rabin Butler.
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LONDON SWIA TAA

From the Privave Secrefary 8 Decembar 1988
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AMENDMENTS TO THE FAIR TRADING ACT:
ORDER MAEING POWERS

Thank you for your letter of 7 December
which the Prime Minister has seen. She is
grateful for the further consideration your
Secretary of State has given to this issue
and 1s now content to agree the power to
require information to be published if it
is limited to the categories you have described.

I am copying this letter to the Private
Secretaries to members of E(A);, and to Trevor
Woolley and First Parliamentary Counsel.

2 ey
P

{PAUL GRAY)

Jeremy Godfrey, Esg.,
Department of Trade and Industry.




the department lor Enterprise

The Rt. Hon. Lord Young of Geaffham
Seeretary of State for Trade and Industey pu_r A e

- artment of
Paul Gray Esg i e La—-l-f’{' %ﬁlnd[ﬂulh‘;
Private Secretary to the mﬁb o _
Prime Minister EJ1&;qLH‘I £ it 1-19 Victoria Strect
10 Downing Street — e London SW1H OET
London LEN |, /R ng?frﬁ
SWlk Z2AR <215 787
Y e L qe~ Teex BE11074/3 DTHQ G

L S e » (ELH'—{'E.-"' ;_--—"h !ﬁ'q! F-ﬂ.’ {“-m M’
215 5424 . AT |
JW1ABI Fﬂ;{:LuJ L._._ : ||f g1
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7 December 1988

P Bk

AMENDMENTS TO THE FAIR TRADING ACT: ORDER-MAKING POWERS
L
In your letter nftzyﬂﬁveni v, yon said that thaPrims

Miniater would like further consideration to be given to
whether there could be any limit put on the categories of
information which the Secretary of State can regquire to he
published following an adveras MMC report. -

The reason for requiring the publication of information is
that a company which dominates the market often controle the
information which potential competitors need and which
customers can use to make an effective cholece. In same cases
of monopoly abuse, thPrPfDrP, publishing information can
improve thea working of the market making it unnecessary for
thare to ba any direct iantervention {(such as ordercing a
divestment or limiting the prices a monopolist can chargel).

The main limitation on the use pf a power to require
publication of information will be the nature of the MMC's
findings. Any Lirm reguired to disclose information
annecaegsarily could challenga this in the courts.

Howewsar, wa recognise that there could be concern about such a
powar and have concluded that it could he explicitly limited
tu' g — -,

aceounting information on the goods or services in
guestion; and

information on the guantities and geographical areas
supplied.

fha '.:’.
‘ En fe rm

imitiativs
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the department [or Enterprise

‘This would exclude matters such as trade secrets about the
productys or processes themselves.

I would be grateful if you could seek the Frime Minister's
approval of the power to reguire information to be published
1f ¥t iz limitaed to the categories I have described.

I am copying this letter to Private Secretaries to other
members of BlA) and to Trevor Woolley and First Parliamentary
Counsel.
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PROFESSCR GRIFFITHS

POLICY UNIT ATTENDANCE AT THE MERGERS FANEL

Az vou Know, 1 have some concern about the attendance of a
member of the: Policy Unit at the Mergers Panel. Briefly, my

conceEtn 13 as follows:

The Prime Minister takes the line in public that mergers
and associated Monapolies Commission work are issues on
which sha does not become involved. They are for the

Secretary of State for Trade and Industry.

Dfficials, other than those from the OFT, attend the
Mergers Panel as representativas of their Departments so
that the Chairman of the Panel can ba aware of
Departmental views bafore making his recommendation to
the Secretary of State. T would expect that an official
would consult his Minister about his line before speaking

at the Panel where a major issue arises.

Folicy Unit members can only attend the Panel as a

reprasentative of the Prime Minister. The concept of

dttandance "in a personal capacit has no meaning in
this context. The Director General of Fair Trading is
not able to take account of "personal® views when giving

his recommendaktion to the Secrstary of State.
My concern is that there is an inconsistency betwean our
saying in public that the Prime Minister does not involve
herself 1n mergers matters and a Folicy Unit membear speaking
at tEhe meseting of the Panel.

Thare seem to me to be the following ways forward:

(i) the Policy Unit does not go to meetings of the
Panel;

FERSONAL




PERSONAL

the Poliecy Onit attands az cobservers bLik doss nok

speak)

Ehe Policy Unit zeeks the Prime Hi
attending for what
Panal.
I have &g it (1iil) seems bEo ome to be difficult,
cheleasgt ol LT not reconcilable with the Prims
Minister's pasgi i 2tance,

I zhould be grateful Eor vour views.

N .

N.L. WICES
! Dacembar L9588

EL3DEH

PERSOMAL




BAMEK OF ENGLAND

Wirk the Governor 's Cowmprimenis
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6 Dacembar 1988

The Rt Hon Lord Young of Graffham . LdLiﬁi:La
cecretary of SGtate for Trade & Industry

Department of Trade & Industry

1-19 Victoria Street 1. A
London

EWlH OET

Stk

COUNTY RATWEST/HLUE ARROW

Thank you for your letter of 29 Novembar advising ma of wyour
intention to appoint Inspectors under Section 432 of the Companies
Act . I am grateful to you for saying that your officials will

keep the Bank informed as the investigation proceeds.

I am copying this letter to the Prime Minister and the Chancellaor

of the Exchequer.
—ilm“‘”‘r;




10 DOWNING STREET
LONDON SWLA TAA

From the Private Secretar; 30 Neovember 1988

By ety

PROHIBITION OF SHARE ACQUISITIONS DURING
AN MMC INQUIRY

The Prime Minister was grateful for
your Secretary of State's minute of 29 November.
Subject to the views of the Business Managers
and other colleagues, she is content with
the propesal to include a further amendment
in the forthcoming Companies Bill prohibiting
share acquisition involving companies
which are the subject of a merger reference.

I am copying this letter to the Private
Secretaries to members of E(A), Trevor Woolley
{Cabinet OCffice) and to Brian Shillito
(Office of the First Parliamentary Counsel}.

Nei1l Thornton,; Esg.,
Department of Trade and Industry.




CONFIDENTIAL

i DEPARTMENT OF TRANSPORT
2 MARSHAM STREET LONDON SWIP 1ER

My ref -

Your ref:

The Rt Hon Tony Newton OBE MP 29 NOV 1988
Chancellor of the Duchy of Lancaster and
Minister of Trade and Industry
Department of Trade and Industry :
1-19 Victoria Street pfggﬁ_ﬁ
LONDON SW1H DET

NATIONALIEED INDUSTRY REFERENCES TO THE MONOPOLIES AND MEHGERS
COMMISSICN: LOWDON UNDERGROUND

We agreed in May that the reference of London Underground ( LUL)
originally planned for this year was unlikely to start until aarly
1989. Subsequently my officials told yours that it would not ba
possible to set a firm date for the reference until we had seen
the report of the Investigation into Kings Cross, and takan stock
of its implications for LRT.

The Fennell report shows the need for major changes in LRT and
LUL, and it will clearly require a huge effort and commitment from
management if they are to be implemented guickly and effectively.
It would be unreasonable to expect LRT in addition to cope with a
major MMC reference during the coming year, and therefore the LUL
reference should be dropped from next year's programme. I suggest
we should review the position again towards the end of IQEE.I

I am copying this letter to other membars of E(NI) and +to
Sir Robin Butler.

T
b gl

:ﬂhﬁ

|
PAUL CHANNON II

CONFIDENTIAL
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PROHIBITION OF SHARE ACQUISITIONS DURING AN MMC INQUIRY

I have besn considering whether any changes to the Fair Trading
- 1 X . ———— -
Act are dasirable in the light of Elders' behaviour after 1
——
referred their bid for Scottish & Newcastle Breweries to the

Mongopollias and Mergers Commission. You will recall that Elders

continued to buy S&N's shares in the market, even though the

0ffice of Fair Trading had, in the usual way, asked them to

provide an undertaking that they would not do so. We therefore

made an Order to prevent Further purchases and T subsequently
—_—

anncunced that it would in future be the practice to make a

gimilar Order whenever a bid is referred.

2. These Orders are made under the interim powers in the Fair
Trading Act, This means making an emergency Statutory Instrument
on Bach occasion, which is a cumbersome ptocess. As the
prohibition is to apply in every appropriate case, I have
concluded that it would be better for the prohibition to be put
on a permanent footing. The forthcoming Companies Bill - which
already contains amendments to the Pair Trading Rct - provides a

guitabla opportunity. I propese to include a further amandmant

which would automatically prohibit share acquisitions involwving
companies which are the subject of a merger reference, except
with my consent. This prohibition would extend to parents,
gsubsidiaries and associates of the enterprises concerned, and to
diract or indirect acgquisitions of interests in the shares.
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. This is essantially a technical change, not affecting the

axisting policy. I would like it to be ingluded in the Bill as

introduced and I should therefore be grateful to know by the end

of this week whether there are any cbjections to what I propose.

4. I am copying this minute to Members of B(A), and to Sir

Robin Butler and FPirst Parliamentary Counsel,

Eﬁ November 1983

Department of Trade and Industry
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[O DOWNING STREET

LONDON SWIA ZAA
From vhe Private Secretary

21 November 1988

Do e,

AMENDMENTS TO THE FAIR TRADING ACT:
ORDER MAEKING POWERS

The Prime Minister was grateful for your Secretary of
State's minute of 11 Hovember. The Prime Minister is
content with the proposed powars ta require specified
information to be provided to the Qffice of Fair Trading, to
raguire a business to be carried on separately, and to
prevent shares being voted. She 1s, however, concernad
about the proposed power to reguire pablicaktion of
information to enable third parties who might have suffered
damage to sea that the problem had been solved or to stop
any recurrence. She feels that any such powar needs to be
proparly circumscribed, and would be grateful if yvour
Secretary of State could consider whether the categories of
information which could be published could be specified or
limited in some way.

I am copying this lettar to the Private Secretaries to
membars of E(A), Sir Robin Butler and Pirst Parliamentary
Counsel.

Mo—.

P

e

(PAUL GRAY)

Neil Thornton, Esg..
Cepartment of Trade and Industry.

CONFIDENTIAL
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Treasury Chambers, Parliament Street, SWIP 3AG
CH=-2T0 300G

PRIME MINISTER

AMENDMENTS TO THE FAIR TRADING ACT: ORDER MAEING POWERS _
David Young copied to me his minute to you of 11 ‘Hovember
proposing three specific additions to the order-making powers in
Schedule 8 of the Falir Trading Act which are available to remedy
adverse effects identified by the Monopolies and Mergers
Commissaion (MMC).

It is clearly right that we should be able to take action where
tha MMC reaches an adverse finding. If our competition policy 18
to ba effective, we must ensure that our legal powers are
appropriate to today's problems. David Young's new proposals are
limited in their scope, and directed to specific problems which
have already been encountered. Although I find it hard to imagine
many circumstances in which he would wish to invoke the second of
his proposed new powers, the first and third are clearly desirable
and T am content that he should take these three additional powers
Hin the forthcoming legislation,

I am copying this minute to members of E{A), to Sir Robin Butler,

and to First Parliamentary Counsel.

[NL]
18 Novembar 1988
(A—Ppmui lmj Py Clasmrellow
sl fifwed i s da'um.t.)
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PRIME MINISTER

AMENDMENTS TO THE FAIR TRADING ACT: ORDER MAKING POWERS

N 0 [ ".'
| il Pl
bavid Young minuted you on 11 NovemWBr with specific proposals
to strengthen Order Making Powers in Schedule B of the Fair

Trading Act.

I am very conscious that increasing competition in the produst
market is the more effective way of ensuring that laboup
markets are more competitive and flexible. Aa thase proposals
avold the problems of very general powers BNSEld@VsSupportihls
proposal to Lake additional powers in the forthocoming
legizlations.

I am copying this minute to membera of ELA), to Sir Robin Butler,

and to First Parliamentary LCounsel.,
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PRIME MINISTER

FAIR TRADING ACT: ORDER-MAKING POWERS

At E(A) on & October, you resisted proposals from Lord Young

for a general power to provide for the implementation of MMC

racommendations. E(A) invited Lord Young to come forward with
s Lt

proposed additional specific powers designed to cover his
poants of concern.

Lord Young's minaote of 11 November (Flag B fulfills that
remit.

Other papers attached are:

i i,
Lo

Flag B - comments by George Guisej

ﬂ
e

= { i {!;':Eq.-. .,':.-'I_ L -A’.J-

Flag € - comments by Richard Wilson;

i

Flag D - minute from John MacGregor supporting the Lord

¥Young package.
: - = -~ .4
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; : Cppey Rt peiags . T
George Gulse continues to see potential difficultiss with the

#

more limited order-making powers now proposed, in that there

could be fduture situations where the Government will not be
able to 1mplement the MMC"s findings. But he recommends
supporting tha revised proposals.

Richard Wilson's note summarises Lord Young's package, and
suggests it can be broadly supportad, as baing much less

swaapling than the sarlier genaral power you_resisfed@. But he

suggests that you might urge Lord Young to circumscribe the

proposed power to regquire companies to publish information.

—

-
e S

————

Content to agree the revised Lord Young package, subject to

asking Lord Young to specify a limited list of categories of
information which could be published?
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PRIME MIMISTER 17 November 1988

AMENDMENTS TO THE FAIR TRADING ACT

Having been told by the DTI that only general powers could

glve Government the necessary effectiveness to implement MMC
recammendations, it ispremarkable“how effective the three

specific powsrs now reguested appear. These are based on

inadequate in some future situation. However, when pressed,
the DTI found it difficult to give me good examples of where

these thres powers would not suffica.

Th= main weakness of specific powers is that they normally
opearate through prohibitions rather than requirements for
positive action: It is therefore difficult and legally
CJﬁthﬂﬂmﬂ to use specific powers in order to cause positive
affects. So when the MMC finds that certain initiatives are
ragquired to remedy a competition limiting situation, the

SBecretary of State will have to draft orders in language
designed to stop things happening rather than to cause them.

A forther area where the present proposals may prove
inadesguate is in licensing of right&. Th= Fair Trading Act
is about the supply of goods and services, whereas the MMC
could be asked to investigate a situation inveolving
cqﬂgetitian in the supply of licenced rights. Examples

would be entry to car parks or acceas to intellectnal
property.

CONCLUSION AND RECOMMENDATION

‘bespite the limitations of the present proposals, the DTI
admit that they go a long way towards remedying the gap
which their previous paper identifieds These specific

?gﬁ;i;i should therefore be supported while recognising that




there could be future sitpations where Government will prove
dmpotent in implementing the MMC's findings. Unless any
membaer of Bl(A) still has difficulties with these thrae

cpaecific powerg,; 1t ooght not be necessary to convens a
gpecial meeting to deal with the matter.

GEORGE R GUIGE




MIMISTRY OF AGRICULTURE. FISHERIES AND FOOD
WHITEHALL PLACE, LONDON SWIA 2HH

From the Mumirtar

PRIME MINISTER

AMENDMENTS TO THE FAIR TRADING ACT: ORDER MAKING POWERS

David Young's mipiate to wyou of 11 November invited members of

E{A} to agree his proposals for taking additional order making

powers in forthcoming legislation to amend the Falr Trading Act.

[ entirely recognise as creating genuine, practical problems the
shortcomings he has desc =d in the current order-making poOwers
of schedule B of the Fair Trading Act, namely the absence of
specific powers to require certain information; the absence of
poweTs which would %ﬁ;hlﬁ us to specify more appropriately "tailored®
salutions to merger problems than simple divestment of holdings;
and the need for clarificaticn of powers to prevent shares belng
voted. I can thereforemgive -ny.full  Suppeit to-nis revised

proposals.

I am copying this letter to members of E(A), First Parliamentary

Counsel and to Sir Hobin Butler.

JOHN MacGREGOR

Minister of Agriculture, h;rﬂnuemher 1988
Fisheries & Food ;
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P 03271 From: R T J Wilson
17 Novembor 198E

MR GHAY cc Mr Woolley

Mr Monger
Mr Meilson

AMENDMENTS TO THE FATR TRADING ACT: ORDER-MAKING POWERS

You asked whether we had any comments on Lord Young's minute

af 11 Hovembar.

2 At its meeting on 6 October E{A) rejected proposals by Lord
Young for a gensral power to impose by order such reguirements
rlating to the carrying on of a business as he considered
necessary to remedy or prevent adverse effects found by the MMC.
Instead the Sub-Committee asked the Secretary of State Lo consider
whether his objective could be achieved in other ways, for example
By agattional specific powers; and to bring forth proposals
accordingly.

3. Lord Younq's minute is consistent with this approach. He
now proposes taking four additional specific powers:

La power to reguire specified information te be provided
seostheDEfTice of Pair Trading (OFT). This counld, for
example, enable OFT to monitor compliance with undertakings,
to check that monopoly profits were curbed, and to be
notified about future acquisitions;

ii. power to reguire the publication of information to
enable third parties who might have suffersd damage to sea
that the problem had been solved or to stop any recurrencea;

iii, power to require a business to be carried on separate-
E¥s The DTI may wish to insist on a business being
conducted on an arm's length basis, for example to guard
against cross-subsidisation or discriminatory dealings;




iv. rpower to reguire the voting rights in shares above a
cartain lavel not to be exercised in cases where the MMC had
found the share holding to be against the publiec interest
and the holding had not yet beecn =sold.

q. These powereg were mostly foreshadowed in the discussion on 6
October. The 'only one which appears te be new is (ii.) about
«requiring the publication of informatighl Potentially the
“ecategories of information covered could be wide—ranging. The

PR

power would seem to cover the publicatiaon of information on such
matters: as the price§l costs and prdfitability of particular gooda
and services. _It-;;r therefare ﬁttIﬂEE_;;EEHE;EtIEWE*ﬁE, on the
qiﬁii_iiah, we understand from DTT that it could only be usaed Lo
sthe extent necessary to remedy an adverse finding by the MMC and

te promote open competition,

CONCLOSION

D Overall, Lord Young's proposals are much less sweeping than

the general order-making power which he proposed earliefsy But it
might be worth making the peint that the proposed power to reguire
companiss te publish informetion (paragraph 4 of his minute) needs
to bae prmpﬂly circmutrihaﬁ Lord Young might be asked to
-:unsldar whether the cat lltugnrinﬂ of information which esanld he

published could be limited in some way.

E T J WILSOKH
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PRIME MINISTER

AMENDMERTS TO THE FAIR TRADING ACT : ORDER MAKING POWERS

F

Aa) P
E(A) on 6 October asked me to bring forward proposals for

gpecific additions to the order-making powers in Scheduole 8 of
‘the Pair Trading Aeét which are available to remedy adverse
effects identified by the Monopolies and Mergers Commission
(MMC ] .

2. There are EREEW; lTimited, additional powsEsy the lack of
which in thes pgﬁt has prevented us from dealing swiftly and
effectively with damage to competition. They would enable us o
reguire the provision of information, to require a business to be

anrriud_nq separately, and to prevent shares already held being

— —

vated.

iy —

Powers to Require Information

3. We need to be able both to reguire specified information to

be provided to the Office of Pair Trading, and to require
Enfp:nntiun to be published. The first would make it easier for

the OFT to monitor compliance with provisions of orders or
undertakings. Accounting information may be needed, for

example, to guard against crosas-subsidisation, or to check that

monopoly profits are being cupbéﬁ. We may alsc want to be

notified of future events, such as further acguisitions in the
same fiald. In the past, such as with the reports on animal
waste and on concrete roofing tiles,jweshave sometimes had . to
g2ttle for less information than we really needed to monitor the

monopolists' conduct.

—

—
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the departmend for Enterprise

4. Sometimes, however, the best check on future conduct is full
transparency, by reguiring the publication of Infurmqpinn. In

this way,; third parties who might have suffered damage can see
that the problem is solved or spot any recurrence. This was
recommended; for example, in the report on pest control services.

Requiring a business to be carried on separately

-1 We may want to stop short of blocking a merger or reguiring
divestment, but still insist on an arm's-length relationship to
‘guard against cross-subsidisation, or discriminatory dealings, or
Ensure that a business retains a separate identity, This was
gsomething recommended by the MMC when S5 & W Berisford originally
took over British Sugar, for example. It could in some casss
avoid tcha-nesed £fOr a more drastic remedy, in accordance with the
principle that we do the minimum necessary to remedy the adverse

aeffects found by the MMC.

Preventing shares being voted

B . Emost alwayzs when the MMC find against an existing marger,
they recommend that antil the sharehalding can be sold or
raducad, the voting rights in the shares above a certain level
sbhould not be exercised. Since we may wish to allow time for
sale of the shareholding, to minimise disruption to the market or
financial penalty to the holder, it is iSPSFEant that the holding
- which the MMC have already found to be against the public
interezt - should net be exploited to influence the company .
Usually, holders are prepared to give suitable undertakings; but
this itself can take time, and our ability to press for these is
weakened by the lack of suitables powers (even if companies are
not necessarily aware of this). We found this a problem with
“Perruzzi's holding in British Sugar.

-
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Conclusion

Ta I believe it to be essential gifswerare secious abouk
competition that we should strengthen the existing powers in this
way. These limited extra powers are directed at specific
problems we have found in the past, and, as with the existing
powersy my ability to exercise them weould bBe subiect to the
constraint that they could only be used to the extent necessary
to remedy the adverse affects found by the MMC. On this basis,

I hope that the Sub-Committee will be prepared to agrees to my
taking these additional powers in the forthcoming legislation.

I am copying this minute to members of E(A)}, to Sir Robin Butler,
and to First Parliamentary Counsel.

f”ri)

oY
il November 1988

Department of Trade and Industry
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For the racord.

Christopher Eugster, of Klelnworts, who was on the Node course
with ma, telephoned me thig afterncon at 4.10pm to say he had
been trying to get me earlier (as I discovered on my return from
Prima Minister's Questlons) about S&N/Elders.

He =zaid it was now too late since Lord Young (or more accurately
OFT, according to my briefing) was seeking undertakings from
Elders not to wvote any shares in S&N above 15% and not to acguire
any further sharas.

Had he been able to get me earlier he hoped I might hawve put
pressure on DTI to get Elders, who had behaved extremely badly, to
divast themselves of their purchasa today.

I expressed no opinion on the matter or whether, had he got me in
time, I would have assisted.

BERNARD INGHAM

10 November 1988
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<y ATSTRALIA i A
et ALSTRAL1A HOUSE
STRAND
LONDON WC2ZE 4LA

01-438 8000

10 November 1988

R\
Mr C.D. Powell K
Overseas Rffairs

Prime Minister's Office
No. 10 Downing Street
LOMDOR SWlh 2ZAR

F
1"|:_. Ly I:I:_-i_- il

I am now attaching the original letter from the
Australian Prime Minister, The Honourable R.J.L. Hawke
AC MP, +o the Prime Minister in connection with the
bid by Elders Brewing Group for Scottish and Nawcastle,
A copy of this text was forwarded to you on 4 November.
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(D.W. Evans)
Deputy High Commissioner




PRINE NHIHSTER'S

PERBONAL MESSAGE

BHIAL MB~ TRwfE
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FRIME MIMIGTER

CANBERRA

2 NOV 1388

bov Hongl

vou will be aware of the Elders Brewing Group's bid for
Scottish and Newcastle. My Covernment encourages Australian
companies to improve their overseas links, as part of a
wider objective of effectively integrating the Rustralian
egonomy with the world economy.

Foreign takeovers can, of course, provoke a range of
responses from those most affected, but I hope that the
outcome of bids such as that by Elders would be determined
on their economic merits to the benefit of the wider
community.

We have sought to ensure such assessment of foreign
investment in Australia by the considerable lessening we
have achieved in our regulation in this area.

I would like to take the opportunity te add how much I
appreciate your wvery prompt and positive action to see what
can be done to give effect to our agreement during your
vieit to strengthen relations between Australia and the
United Kingdem. I appreciate your invitation to me and
Australian Ministers to visit London in June next year for
further discussions and lock forward to seeing you then.

B.J.L. Hawke

The Rt Hon. Margaret Thatcher, MNP
Prime Minister
LOWNDON U.K. EwWl




Press notice

B8/817 10 November 1988

PROPOSED ACQUISITION BY ELDERS IXL LIMITED
OF SCOTTISH & NEWCASTLE BREWERIES PLC

Lord Young, Secretary of State for Trade and Industry, has
decided, in accordance with the recommendation of the Director General
of Fair Trading, to refer the propogsed acquisition by Eldersa IXL
Limited of Scottish & Newcastle Breweries plc to the Monopolies and
Mergers Commission for investigation and report under the provigiong
of the Fair Trading Act 1973. The Commission are being required to
make their report within four months.

The Secretary of State considers that the marger ralses
quastions of competition in the brewing, wholesaling and retalling of
beer which deserve investigation by the Commission.

The decision to make a reference to the Commission does not in
any way prejudge the guestion of whether or not the margar ooncarned
would ba against the public interest. It is for the Commission to
report on this after investigation.

NOTES FOR EDITORS

1 The Fair Trading Act 1973 empowers the Secretary of State to rafer
to the Monopolies and Mergers Commission for investigation and report
actual or proposed mergers which create or intensify a "monopoly” (25
par cent or more of the supply in the UK or a substantial part of tha
UK of a particular good or service) or involve the takeover of a
company with assets exceeding £30m. The Commission are required to
investigate and report to the Secretary of State whether the marger
operates or may be expected to operate against the public interest.

2 The Director General recommended that a four month period be
allowed for the investigation to permit the Commission +o take acecount
of the conclusions of their separate two year monopoly investigation
into the supply of beer. This latter report ig due by 3 February 1989.

Frass Inquiries: Ol 215 4469/4471/4475/4472

ENDES

Deparmsent of Trade and Indusery 1 Victoria Street London SWIH UET Fax 01-222 4382
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CONFIDENTIAL AND MARKET SENSITIVE

DRAFT LETTER FROM THE PRIME MINISTER

The Hon R J Hawka

Frime Minister of BRustralia

Thank you for your letter of 4 November which has been passed to
me by your Deputy High Commissioner about the proposed acguisition

of Scottish & Newcastle Breweries by Elders IXL.

I thought you ought to know that Dayid Youn announcing today
JEP S O W h’é,‘H. e "I E‘J‘-ﬁ':l
tha; ha has decided to refer the Elders biﬂ ta the MMC, on the

basis of the possible effects of the merger on competition in the

UK.

You may wish to see the text of David Young's announcement, which

is anclosed.

CONFIDENTIAL AND MARKET SENSITIVE







10 DOWNING STREET

LONSWEMIN 5W LA T4 A

From e Private Secrefan 4 November 1988

";.;_-L.:._; | APRAY |

I enclose a <opy of a lLetier to The
Frime Minister from the Australian Prime
Minister about the bid by Eldars Brewing
Company for Scottish and Hewcasntle.

1 should be grateful for a draft reply
in due coursa.

I am copying this letter and enclosure
to Bob Peirce (Foreign and Commonwealth Office].

N, o,
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CHARLES POWELL

Heil Thornton Esg
Department of Trade and Industry.
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GUNMDERTIA
. :
AUSTRALIAN HIGH COMMISSION /
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STRAND

LONDON WC2ZB 4LA
01-43E 3000

4 Mowvember 1988

Mr ¢.D. Powell

Overseas Affairs

Prime Miniater's Office
No. 10 Downing Street
LONDON SWLA ZAA

Mfmi

T have been asked to pass the text of a letter
from +he Augtralian Prime Mnister, The Honourable R.J.L.
Hawke BC MP, to the Prime Minister in connection with
the bid by Elders Brewing Group for BScottish and
Mewcastle.

The original of the letter will follow shortly
but in the meantime we would be grateful il the text,
which i attached, could be brought +to the FPrime
Minister's attention when she returns from Poland.

Hﬂhu a;*hijﬁm
" B A

(D.W. Ewvans)
Deputy High Commissioner
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Text of letter dated 4 November 1988 from the
Rustralian Prime Minister, The Henourable R.J.L. Hawke
AC MP, to the Rt Honourable Margaret Thatcher MP, FPrime
Minister.

"Dear Margaret,

¥You will be aware of the Elders Brewing
Group's bid for Scottish and Newcastle. My
government encourages Australian companies to
improve their overseas links, as part of a wider
nbhjective of effectively integrating the Rustralian
egonomy with the world economy.

Foreign +takeovers can, of ecourse, provoke
a range of responses from those most affected,
but I hope that the outcome of bids such as that
by Elders would be determined on their economic
merits to the benefit of the wider community.

We have socught to ensure such assessment
of foreign investment in Australia by the
consgiderable lessening we have achlieved in our
regulation in this area.

T would 1like to take the opportunity to
add how much I appreciate your very prompt and
vogltive actien to see what can be done to give
aeffect to our agreement during your wvisit to
strengthen relations between Australia and the
United Kingdom. I appreciate your invitatlon
to me and BAustralian Ministers to wisit London
in June next year for further discussion and loock
forward to seeing yocu then.

With my best wishes.

Yours sincerely

R.J.L. Hawke

The Bt Hon. Margaret Thatcher, MP
Prime Minister
LONDON SW1"™

GONFIDENTIA!
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MERGER POLICY

27 October 1988

¥You might like to see the arh

attached copy of & speech my
'Em:reur; of State is giving this afterncon to ﬁht
Internationa oc change Conference for Tndustry. Recent

Fmar s

decisions on reference or non-reference of mergers to the
Monopolies and Mergers Commission have given rise to a good
deal of intersst and some comment that the Government's merger
policy has either changed, or become inconsistent. There have
been calls - for example from Sir Trevor Holdsworth of the CBI

- for a clear restatement of the Government's policy,
notwithstanding the Blue Paper.

The attached speech is therefore being widely distributed to
ma jor companies, as well azs to MPs and the Press,

I am sending copies of this letter to Paul Gray, to Private
Secretaries to Members of the Cabinet, and to Trevor Woolley.

N e

. NEIL THORNTON
Private Secretary —

nt rse
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POLICY

An address presented to
the Stock Exchange Conference for Industry
at the QEI Centre on Thursday 27 October 1988
by the Right Honourable Lord Young of Graftham
Secretary of State for Trade and Industry



MERGER
POLICY

An address presented to
the Stock Exchange Conference for Industry
at the QEII Centre on Thursday 27 October 1988

by the Right Honourable Lord Young of Graffham
Secretary of State for Trade and Industry




Mergers Policy

The title of this conference prompted me to look for a subject
close to the hearts and minds of both the Stock Exchange and
industry. The choice was not difficult. The Government's
mergers policy fits the bill on all counts.

Six months ago my Department published a Blue Paper after a
thorough review of our mergers policy. Since that Paper was
published claims have been made that the rules were being
rewniten; oreven that there were norules. Twant thisevening to
set the decisions that I have made over the last six months in the
context of our policy,

Any mergers policy must provide industry and commerce with a
clear and predictable framewark within which to conduct the
merger and takeover acthivity that 1s an important part of the
operation of the market. Our policy, far from being the thing of
shreds and paiches its detractors would claim. does show a
remarkable degree of consistency

The presumption underpinning all we do is that the market
should be allowed to “get on with it”, Government interference
is justifed only when theére is a clear expectation that the
outcome will not be in the best interests of the economy as a
whole. This is not a blind belief in market forces, but rather the
empirical judgment that in general market forces will be more
likely to be “right” than the deliberations of committees of
politicians or burcaucrats. Indeed, as valuable as the MMC is, T
am sure they would not wish to take over from the market the
decision on the many mergers that take place month after
month,




Competition is the Key '

The Blue Paper concluded that the basic policy which we have
been following for a number of years is correct: that the main
consideration in evaluating a merger for a reference to the
Monopaolies and Mergers Commission should be the potential
effect on competition in the UK.

1 want 1o take a minute 1o explain what that outwardly rather
bland statement actually means. My responsibilities are for the
UK, not Europe nor the wider world. 1 look at mergers from the
standpoint of the UK customer. Itis competition policy which is
the great shield of the consumer.

In many cases thal consumer is. of courss, a business. My
concern can therefore be restated as ensuring that UK industry
has sufficient choice to be able to buy the materials and
components it needs at the lowest possible prices and on the best
possible terms.

Let me elaborate on what we do not do. We do not look at
mergers from the viewpoint of the companies concerned or of
investors. The interests of these parties are promoted by other
means, 30 mergers policy is not in the business of “‘saving'”
companies from predators, of indeed from foreign takeovers. 1
do accept that the threat of takeover adds 1o the problems faced
by those running companies. I am equally certain that removing
that threat by adopting 4 more interventionist stance would not
be in the best interests of UK industry. The best defence is,
surely, getting your company into such good shape that a
predator realises that he can’t make a berter use of the assets and
has no incentive to offer a winning price. This approach is also in
the best interests of the economy as a whole.

Whilst competition will be the main consideration in my decision
whether to refer I still retain the power to make a reference on
public interest grounds. Such cases arg exceptional. Public
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.1 terest is often claimed as the effect of a merger on employment

or R& D . These are matters where the parties themselves may be
left 1o take a view, What is good for the firms in the long run will
be good for the economy.,

The Reference Procedure

What does a reference of a merger to the MMC actually mean?
It certainly does not mean that 1 have anything against the
companics concerned. Tt means only that there are issues which
ment further investigation, Itis, if vou like, the equivalent of the
Magistrates hearing, when they are deciding whether there is a
casc to answer. It s not the [ull tnal and it certainly does not
mean the bid will be blocked — thatcan only be done if and when
the MMC find it against the publicinterest. Of course, itis notas
simple as that, and the delay and uncertainty of a reference can
sometimes lead to bids being abandoned. Thave asked the MMC
to reduce the delay and they have halved the time they take. A
decision to refer is not taken lightlv. Of around 240 cases
considered this vear. only 7 have been referred to the MMC for
further investigation. The aversge year produces about eight
cases and the highest is 13 in 1986

There seems to be a beliet that references are somelimes used as
i kind of political boli-hole, and that decisions on whether or not
to refer can be influenced by extensive — and cxpensive —
campaigns involving lobbying and advertising. 1 have even
known cases where parties to a bid have published open letters
addressed 10 me in full page advertisements in the national
press, although, heaven knows, if they did want to write postage
would be cheaper, This is not how the system works.

The first step in the process is for the Director General of Fair
Trading to analyse the implications of the bid. He discusses the
issucs with the parties, their customers and competitors, This
assessment. which covers the effect on competition, and any
other public interest ssues, forms the basis for the Director




General of Fair Trading’s advice to me whether or not to ref
the bid to the MMC. The decision is mine: but [ would need very
strong reasons to reject the Director General's advice. On only
Y occasions, out of a total of over 2,000 cases since 1979, has that
advice not been followed by the Secretary of State of the day_ So
the message 1o companies involved in controversial takeovers
who want to influence referral is — don™t advertise, don™t talk o
me, talk to Sir Gordon Borrie,

Confidential guidance

Another service available to prospective bidders is the “con-
fidential guidance™ available from the OFT. In appropriate
cases the Office can give a confidential indication after
consulting me of whether [ would be likely or not to refer a
particular merger. Such guidance does not tie my hands in
making a substantive decision and is based on the limited
evidence available at a time when the proposal is not public
knowledge. Approximately 30 requests for Confidential Guid-
ance are dealt with each vear.

Markets Differ

How do some of the more controversial recent reference
decisions fit into this framework? [ believe with rather more
consistency than that adopted by some of the critics. Let me
Examine some recent cases in more detail.

Acompetiion-based mergers policy 1s about the economics of
evaluating markets and market shares in terms of the com-
]:u;:liﬁl..'q: structure. In competition térms, market sizes vary
greatly.

. . . & local market

Some markets are confined to a part of the UK. For example
recently, in the Badgerline case. 1 referred a merger between
two companics running bus services in Bristol and Avon, Bus
services are a market where competition is highly localised:

‘nsidﬂr local bus services in the context of the overall

LU'Kmarket for bus services throughout the UK would not make
a lot of sense!

. .. the UK market

Other products and services do have a national, UK-wide
markel, where competition for the consumer is essentially
between UK companies and where, for whatever reason.
imports or international sources play only a very minor part,
Take package holidays as an example; competition in the
mirket for foreign inclusive tours by air, which is one of the
markets in which Thomson and Horizon operate, is mainly
between UK companies, Together they have a large market
share. There appeared to be no mitigating factors such as
competition from overscas operators; and so the bid raised
questions of competition and the bid was referred, How valid
the questions are, the MMC will consider.

Let's mow take a controversial non-reference decision —
Rowntree. Here we looked at the effect on competition in our
chocolate confectionery market. Continental chocolates do not
sell well in the UK., and thus the markets were different. There
were no competition issucs: Nestle and Suchard had only 3%
iand 2% respectively of the UK chocolate confectionery market.

Arguments were put forward that Rowntrees should be referred
on public interest grounds. The particular issue was reciprocity.
Now reciprocity is a tricky concept — especially in the mergers
market. It turned out that Swiss companies like Nesile are
virtually immune from hostile bids even from other Swiss
companies; that some British companies are in the same
position. Indeed 1 was given a list of over 60 British companies
that had, often with the consent of their sharcholders, protected
themselves against unwelcome bids. There are no Swiss
Government rules against mergers involving foreign compa-
nies. 1t goes without saying that there are no UK rules either!
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To have referred MNestle's bid simply because Nestle
effectively bid-proof would have sent a dangerously misleading
signal toother countries about our attitude tonward investment
and invited retaliation against UK investments abroad.

« +» Europe

For other products competition comes from Europe, or even
further afield. That means that the UK consumer can purchase
from a very wide range of sources and is not limited to UK
producers. The creation of LIk companies with large shares of
the UK output of such products is entirely consistent with our
concern to encourage effective competition within open
markels.

In only a few weeks British Steel is coming to the market, as a
single entity. It still has over 60% of the domestic market Tor
finished steel products, yet in the UK it s still faced by
competition from other European producers.

Another recent example: at the end of September 1 announced
my decision pot to refer the acguisition by Volvo Bus
Corporation of Leyland Bus Group. Although Volvo and
Leyland Bus together accounted for over 50% of bus and coach
delivenies i the UKin 1987, 1 took into account the competition
from European manufacturers, as assessed by the OFT.

« « + the Waorld

The Minorco bid for Consohdated Gold Fields was referred on
competition grounds. The Director General of Fair Trading in
the wsual way assessed the im |'}]i|;.'|11'4_111_l- of the d for the
world-wide supply and prices of certain metals and minerals. |
accepted his advice. Iconsidered that there was a case to answer
— the merger rased competition 1ssues which justified derailed
investigation by the MMC.

Incidentally. I have heard it argued that the bid should not have

i

‘Eu relerred, because titamum and zircon would account for

only a minute part of the new group’s activities. This is not the
test. What must concern me 15 not the interests of either of the
companies involved, or of the new group, but the effect of the
new arrangements on the consumer 1n the UK. The Director
General considered — and | agreed — that the effect of the hid
could be to reduce competition. We shall see. 1 am not
prejudging the outcome of the MMOC's enquiry. They have
hardly begun. The appointment of mspectors under the
Financial Services and Companies Acts had no bearing on the
reference, nor was the nationality of the bidder in itself a factor,

The Customer is King

S0 markets vary, It 15 too simplistic to say merely that Europe
ought to be the market against which competition is judged. For
some products or services the market mav be a single county
— for others it may be the UK. There are circumstances where
the whole of Europe is the market and as I have shown on
accasion we might have to take the whole world into account.

Bufl in each and every case it is the markcet that is judged and the
effect on the customer is the test. If a merger is likelv to lead to
loss of choice and higher prices for the UK customer. it will
probably be referred. But the corollary follows — where the UK
customer has adequate choice as the result of effective
competition from elsewhere in Europe or the world, apparently
high shares of the UK market created by a merger will not
necessarily lead to reference.

What this means is that reference decisions cannot be reduced to
some simple arithmetical formula based on market shares.
There 18 of course a market share test of 25% (together with an
assets test for the acquired company of £30 million) in the Fair
Trading Act: but these are no more than tngger levels for
determining whether the merger qualified for investigation.
Theassessment of the competition implications requires a more
sophisticated analysis to determine the effect on the consumer.
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The Single Market in Europe i

Asthe Single Furopean Marketdevelops, and 1992 approaches,
the remaining barriers to trade among the Community countries
will gradually be removed. This will inerease the scope for
competition from Europe, and increase the importance of that
factor in our consideration of mergers.

Our pehicy of taking account of competition from overseas is
often confused with a separate issue — that of international
competitiveness of UK firms. It is often argued that we should
give more weight to international competitiveness. What people
mean by this is that a reduction in competition in the UK should
be accepred in order toenable large UK groups to be formed to
compete more effectively in world markets. We certainly
consider claims that a merger will increase efficiency and
international compettiveness: but I have tosay that all too often
inthe past the claims have not been borne out by results, and the
track record of post-merger performance does not justify our
simply taking such claims on trust. In general, therefore. if a

merger poses a threat to competition in the UK, we regard the
MMC as the appropriate body 1o balance the prospective
benefits against the detriment to competition,

EC Merger Reguiation

[ would not want to talk about mergers policy without
mentioning the EC propesals for a merger control regulation.
Some of the critics of our mergers policy who argue that it is too
parochial have gone on to say that implementation of merger
control at the European level will provide the ideal solution. I
have already made it clear that mergers policy takes the
European and international dimension into account. and that
there is no need for an EC merger control regulation on this
account. In any event, some degree of merger control at the
Europcan level already exists in the form of Articles 85 and 86 of
the Treaty, which cover competition. It is an entirely separate

g

.EEEEE‘HI as to whether the regulation would provide a better

regime for controlling mergers at Community level than the
existing regime of Articles 83 and 86, It is well known that the
UK has reserved its position on the principle of the Regulation,
while continuing o participate constructively in Council
working group discussions.

Leveraged Bids

An 1ssue which has caused a lot of concern is haghly geared, or
leveraged, bids. The Blue Paper looked carefully at this
question, in the hight of the MMCs report on the first major case
of this kind in the UK — Elders’ bid for Allied Lyons. The
conclusion was that I will not normally regard leveraging on its
own as a ground for reterence: but there may be a case for
referral if high leveraging combined with some other feature of
the bid may have undesirable effects. This is how our policy has
operated.,

Some highly leveraged bids have not been referred (such as
Barker and Dobson's bid for Dee Corporation): but the most
recent example of a reference involving a leveraged bid —
Goodman Fielder Wattie's bid for Ranks Hovis McDougall —
also reflected competition wornies. One of the markets affected
by the proposed merger was the bread market, which in the the
UK is both important and unusuzal. There are only two dominant
producers, and this initself can imply significant barniers to large
scale entry. The weakening of one of the producers could have a
potentially serious effect on competition, While the high
leveraging of the bid would not normally, in itself, have been
grounds for reference the knock-on effect this could have had on
competition was of sufficient concern to justify a reference. In
the end the withdrawal of the bid prevented us from putting this
to the test.

Public Interest
The reference of the Kawait Investment Office shareholding in
BP was an example of a reference made on wider grounds than
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traditional competition concerns. Such cases are very rare a
this was truly an exceptional one. The implications of BP coming
under the mfluence or control of a Government which as
substantial oil interests, and which is a member of the OPEC
cartel, raised 1ssues of publicinterest which warranted investiga-
tion by the MMC. But even herc there were issues of
competition in the widest sense.

Protectionism

Some mergers involve foreign bids for UK companies. Where
these have begn referred, some observers have claimed there
has been a shift of policy towards protectionism. Where they
have not been referred, others have accused us of operating too
open asystem, The [act that both criticisms can be made speaks
for itself. Merger policy 15 not pro-Swiss, nor is it anti Kuwaiti,
anil Australian or anti South African. The nationality of the
bidder 15 not in nsell a factor in mergers policy. Nor are we
adopting a “'fortress UK™ posture,

During this decade nearly 500 bids by foreign companies have
been cleared, including bids for household names such as
Courage beer, Rowntree and Leyland Bus. The Government's
general approach to investment from overseas in the UK
economy is 10 welcome it. and o encourage the free flow of
investment both inward and outward. Today the UK is the great
overseas investor. The value of UK direct investment overseas
has risen three-fold since the beginning of the decade 1o stand at
over £90 billion, Since 1986, UK companies have spent on
acquisitions overseéas L2006 billion in the United States, £3.1
billion in Western Europe and £0.7 billion in Australia.

Merger Policy
50 1o look at a number of reference decisions and draw the
conclusion that we are, for example. against bids from a

I

.ﬂiﬂ'ulilr country, or a particular type of bid is, if I may say so,
so much arrant nonsense. Each mcrger is different and is
considercd individually on its merits: we start with a clean slate
each rime and look at every merger but within the framework of
our stated policy. My aimis to achieve open markets. Thatiswhy
the main criterion in deciding whether to refer a merger to the
MMC is the effect on competition in the UK.

Primied ovibhe LU dor Slor Blasrate 5 Stanones Difus
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MERGER POLICY

The title of this conference prompted me to look for a subject
close to the hearts and minds of both the Stock Exchange and
industry. The choice was not difficult. The Government's

mergers policy fits the bill on all counts.

Six months ago my Department published a Blue Paper after a
thorough review of our mergers policy. Since that Paper was
pablished claims have been made that the rules were being
rewritten; or even that there were no rulés. Iwant this
eyening to set the decisions that I have made over the lltt Bix

o

months in the context of our policy.

Any mergers policy must provide industry and commerce with a
clear and predictable framework within which to conduct the
merger and takeover activity that is an important part of the
operation of the market. Ourgpolicy, far from being the thing

of shreds and patches its detractors would claim, "d5&g show a

remarkable degree of consistency.

e

Theé presumption underpinning all we do is that the market should

be allowed to “"get on with it". Government interference is

justified only when there is a clear expectation that the

Feamtmnr s

outcome will not be in the best interests of the economy as a

—

whole. This is not a blind belief in market forces, but rather

the empirical judgment that in general market forces will be

more likely to be "right" than the deliberations of committees

iy
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of politicians or bureaucrats. Indeed, as valuable as the MMC
is;, I am sure they would not wish to take over from the market

the decision on the many mergers that take place month after

month.

Competition is the Rey

The Blue Paper concluded that the basic policy which we have
been following for a number of years is correct:; that the main
consideration in evaluating a merger for a reference to the

Monopolies and Mergers Commission should be the potential effect

on competition in the UK.

e —— ——
—

I want to take a minute to explain what that ocutwardly rather
bland statement actually means. My responsibilities are for the

UK, not Burcpe nor the wider world. "I look at mergers from the

"standpoint of the UK custemer. It is competition policy which

is the great shield of the consumer.

In many cases that consumer is, of course, a business. My

e

concern can therefore be restated as ensuring that UK industry
has sufficient choice to be able to buy the materials and

components it needs at the lowest possible prices and on the

best possible terms.

Let me elaborate on what we do not do. We do not look at

mergers from the viewpoint of the companies concerned or of

e -

investors. The interests of these parties are promoted by other
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. means. So mergers policy is not in the business of “"saving®

.nnng:giggfiggg_ﬂilﬂilnml, or indeed from foreign takeovers.
'Eﬂau accept that the threat of takeover adds to the problems
faced by those running companies. 1 am egually certain that
removing that threat by adopting a more interventionist stance
would not be in the best interests of UK industry. The best
defence is, surely, getting your company into such good shape
that a predator realises that he can't make a better use of the
assets and has no incentive to offer a winning price. This

approach is also in the best interests of the economy as a

whole.

Whilst competition will be the main consideration in my decision
whether to refer I still retain the power to make a reference on

public interest grounds. Such cases are exceptional. Public

interest is often claimed as the effect of a merger on
employment or R&D. These are matters where the parties
themselves may be left to take a view. What is good for the

firme in the long run will be good for the economy.

The Reference Procedure

What does a reference of a merger to the MMC actually mean? It
certainly does not mean that I have anything against the
companies concerned. It means only that there are issues which
merit further investigation. It is, if you like, the eguivalent
of a Magistrates hearing, when they are deciding whether there

is a case to answer. It is not the full trial and it certainly




does not mean the bid will be blocked - that can only be done if

and when the MMC find it against the public interest.

Of course, it is not as simple as that, and the delay and
uncertainty of a reference can sometimes lead to bids being
abandoned., I have asked the MMC to reduce the delay and they

have halved the time they take. A decision to refer is not

taken lightly. Of arcund 240 cases considered this year, only 7

have been referred to the MMC for further investigation. The

average year produces about eight cases and the highest is 13 in

1986.

There seems to be a belief that references are sometimes used as
a kind of political bolt-hole, and that decisions on whethear or
not to refer can be influenced by extensive - and expensive -
campaigns involving lobbying and advertising. 1 have even known
cases where parties to a bid have published open letters
addressed to me in full page advertisements in the national
press, although, heaven knows, if they did want to write

postage would be cheaper. This is not how the system works.

The first step in the process is for the Director General of
Fair Trading to analyse the implications of the bid. He
discusses the issues with the parties, their customers and
competitors. This assessment, which covers the effect on
competition, and any other public interest issues, forms the

basis for the Director General of Fair Trading's advice to me

whether or not to refer the bid to the MMC., The decigslion is




mine : but Irwould need very strong reasons to reject the

Director General's advice. On only 9 cccasions, out of a total

L
of about 2,000 cases since 1979, has that advice not been

———
followed by the Secretary of State of the day. So the messzage

to companies involved in controversial takeovers who want to

influence refarral is - don't advertise, don't talk to me, talk

to Sir Gordon Barrie.

Confidential guidance

Another service available to prospective bidders is the
"ronfidential guidance® available from the OFT. In appropriate
cases the Office can give a confidential indication after
consulting me of whether I would be likely or not to refer a
particular merger. Such guidance does not tie my hands in

making a substantive decision and is based on the limited

evidence available at a time when the proposal is not public

knowledge. Approximately 30 requests for Confidential

Guidance have been dealt with so far this year.

Markets differ

How do some of the more controversial recent reference decisions
fit into this framework? I believe with rather more consistency

than that adopted by some of the critics. Let me examine some

recent cases in more detail.

A competition-based mergers policy is about the economics of
evaluating markets and market shares in terms of the competitive

structure. In competition terms, market sizes vary greatly.




+++ @& local market

Some markets are confined to a part of the UK, For example
recently, in the Badgerline case, I referred a merger between
two companies running bus services in Bristol and Avon. Bus
services are a market where competition is highly localised; to
consider local bus services in the context of the overall UK

market for bus services throughout the UK would not make a lot

of sense!

ss+s the DK market

Other products and services do have a national, UE-wide market,
where competition for the consumer is essentially between UK
companies and where, for whatever reason, imports aor
international sources play only a very minor part. Take package
holidays as an example; competition in the market for foreign

inclusive tours by air, which is one of the markets in which

Thomson and Horizon operate, is mainly between UK companies.

Together they have a large market share. There appeared to be
no mitigating factors such as competition from overseas
operators; and so the bid raised questions of competition and

the bid was referred. How valid the questions are, the MMC will

consider.

Let's now take a controversial non-reference decision -
Rowntree. Here we looked at the effect on competition in our
chocolate confectionery market. Continental chocolates do not

sell well in the UK, and thus the markets were different.

i
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There were no competition issues: Nestle and Suchard had only 3%

and 2% respectively of the UK chocolate confectionery market.

Arguments were put forward that Rowntree should be referred on
public interest grounds. The particular issue was reciprocity.
Now Feciprocity is a tricky concept - especially in the mergers

market. It turned out that Swiss companies like Nestle are

virtuvally immune from hostile bids even from other Swiss

companies; that some British companies are in the same pngitinn.

Indeed 1 was given a list of over 60 British companies that had,

often with the consent of their shareholders, protected

themselves against unwelcome bids. There are no Swiss

—

Government rules against mergers involving foreign companies.

It goes without saying that there are nc UK rules either!

To have referred Nestle's bid simply because Nestle was
affectively bid-proof would have sent a dangerously misleading
signal to other countries about our attitude te inward

investment - and invited retaliation against UK investments

abroad.

=ss EUrOps

Por other products competition comes from BEurope, or even
firther afisld. That means that the UK consumer can purchase
from a very wide range of sources and is mnot limited to UK
producers. The creation of UK companies with large shares of

the UK output of such products is entirely consistent with our
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'ILuncern to encourage effective competition within open markets.

In only a few weeks British Steel is coming to the market, as a
single entity. It still has over 60% of the domestic market for
finished steel products, yet in the UK it is still faced by

competition from other European producers.

Another recent example: at the end of September I announced my

decision not to refer the acguisition by Volve Bus Corporation

of Leyland Bus Group. Although Volve and Leyland Bus together

accounted for over 50% of bus and coach deliveries in the UK in
1987, I took into account the competition from European

manufacturers, as assessed by the OFT.

.+s the World

The Minorco bid for Consclidated Gold Fields was referred on
cempetition . grounds. The Director General of Fair Trading
in_tﬁé_;;uéiﬁuay assessed the implications of the bid for the
world-wide supply and prices of certain metals and minerals. I

accepted his advice. I considered that there was a case to

answer - the merger raised competition issues which justified

detailed investigation by the MMC.

Incidentally, I have heard it argued that the bid should not
have been referred, because titanium and zircon would account
for only a minute part of the new group's activities. This is
not the test. What must concern me is not the interests of
either of the companies involved, or of the new group, but the

effect of the new arrangements on the consumer in the UK. The
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.‘Muctnr General considered - and I agreed - that the effect of

the bid could be to reduce competition. We shall see. T am not
prejudging the outcome of the MMC's enguiry. They have hardly

begun .

The appointment of inspectors under the FPinancial Services and
Companies Acts had no bearing on the reference, nor was the

nationality of the bidder in itself a factor.

The Customer is King

So markets vary. It is too simplistic to say merely that Europe
pught to be the market against which competition is judged., Por
some products or services the market may be a single county -
for others it may be the UK. There are circumstances where the
whole of Burope 13 the market and as I have shown on occasion we

might have to take the whole world into account.

Bat in each and every case it is the market that is judged and
the effect on the customer is the test. If a merger is likely
to lead to loss of choice and higher prices for the UK customer,
it will probably be referred. But the corcllary follows - where
the UK customer has adeguate choice as the result of effective
competition from elsewhere in Burope or the world, apparently

high shares of the UK market created by a merger will not

necessarily lead to reference.

What this means is that reference decisions cannot be reduced to

some simple arithmetical formula based on market shares. There
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. is of course a market share test of 25% (together with an assets

test for the acguired company of €30 million) in the Fair
Trading Act : but these are no more than trigger levels for
determining whether the merger gualifies for investigation. The
assessment of the competition implications requires a more

sophisticated analysis to determine the effect on the consumer.

The Single Market in Europe

As the Single EBuropean Market develops, and 1992 approaches, the
remaining barriers to trade among the Compunity countries will
gradually be removed. This will increase the scope for
competition from Burope, and increase the importance of that

factor in our consideration of mergers.

Our policy of taking account of competition from overseas is
often confused with a separate issue - that of international
competitiveness of UK firms, It is often argued that we should
give more weight to international competitiveness. What people
mean by this is that a reduction in competition in the UK should
be accepted in order to enable large UE groups to be formed to
compete more effectively in world markets. We certainly
consider claims that a merger will increase efficiency and
international competitiveness : but I have to say that all too
often in the past the claims have not been borne out by results,
and the track record of post-merger performance does not justify
our simply taking such claims on trust. In general, therefore,
if a merger poses a threat to competition in the UK, we regard

the MMC as the appropriate body to balance the prospective




benefits against the detriment to competition.

EC Merger Regqulatieon

I would not want to talk about mergers policy without mentioning
the BEC proposals for a merger control requlation. Some of the
critics of our mergers policy who argue that it is too parochial
have gone on to say that implementation of merger control at the
European level will provide the ideal solotion. 1 have already
made it clear that mergers policy takes the Buropean and
international dimension into account, and that there is no need
for an EC merger control regulation on this account. 1In any
event, some degree of merger control at the European level
already exists in the form of Articles 85 and B6 of the Treaty,
which cover competition. It is angentirely separate question as
to whether the regulation would provide a better regime for
controlling mergers at Community level than the existing regime

of Articles B85 and B6. As is well known the UK has reserved its

position on the principle of the Regulation, while continuing to

participate constructively in Council working group

discussions.

Levaeraged Bids

An issue which has caused a lot of concern is highly geared, or
leveraged bids. The Blue Paper loocked carefully at this
question, in the light of the MMC's report on the first major
case of this kind in the UK - Elders' bid for Allied Lyons. The
conclusion was that I will not normally regard leveraging on its

own as a ground for reference : but there may be a case for
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refercral if high leveraging combined with some other feature of

the bid may have undesirable effects. This is how cur policy
has operated.

Some highly leveraged bids have not been referred (such as
Barker and Dobson's bid for Dee Corporation) : but the most
recent example of a reference involving a leveraged bid -
Goodman Fielder Wattie's bid for Ranks Hovis MacDougall - also
reflected competition worries. OCne of the markets affected by
the proposed merger was the bread market, which in the UK is
both important and unusual. There are only two dominant

producers, and this in itself can imply significant barriars to

large scale entry. The weakening of one of the producers could

have a potentially serious effect on competition. While the

high leveraging of the bid would not normally, in itself, have
been grounds for reference the knock-on effect this could have
had on competition was of sufficient concern to justify a

reference., In the end the withdrawal of the bid prevented us

from putting this to the test.

Public Interest

The reference of the Kuwait Investment Office shareholding in BP
was an example of a reference made on wider grounds than
traditional competition concerns. Such cases are very rare and
this was truly an exceptional one., The implications of BP
coming under the influence or control of a Government which has

substantial oil interests, and which is a member of the OPEC
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cartel, raised issues of public interest which warranted
investigation by the MMC. But even here there were issues of

competition in the widest sense.

Prntlctinni!!

Some mergers involve foreign bids for UK companies, Where these
have been referred, some observers have claimed there has been a
shift of policy towards protectionism. Where they have not been
referred, others have accused us of operating too open a system.
The fact that both criticisms can be made speaks for itself.
Mergers policy is not pro-Swiss, nor is it anti Euwaiti, anti
Australian or anti South African. The nationality of the bidder

i= not in itself a factor in mergers policy. Wor are we

_ ==

adopting a "fortress UI'-pnatur&‘

During this decade nearly 500 bids by Foreign companies have
been cleared, including bids for household names such as Courage
beer, Rowntree and Leyland Bus. The Government's general
approach to investment from overseas in the UK economy is to
welcome it, and to encourage the free flow of investment both
inward and cutward. Today the UK is the great overseas
investor. The value of UK direct investment overseas has risen
three-fold since the baginning of the decade to stand at over
€90 billion. Since 1986, UK companies have spent on
acquisitions overseas £20.6 billion in the United States, £3.1

billion in Western Burope and €0.7 billion in Australia.




Merger policy
S0 to look at a number of reference decisions and draw the

conclusion that we are, for example, against bids from a

particular country, or a particular type of bid is, if I may say

50, 50 much arrant nonsense. Each merger is different and is
considered individuvally on its merits: we start with a clean
slate each time and look at every merger, but within the
framework of our stated policy. My aim is to achieve open
markets, That is why the main criterion in deciding whether to

refer a merger to the MMC is the effect on competition in the

UK.
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CONFIDENTIAL

PRIME MINISTER

MEETING OF E{(A): & OCTOBER

Papers for the three Agenda itams are in the separate folders.

Item I = WNorthern Ireland isguacs

fou saw the main E(A) paper - Plag A - over the weekend.
Further papars now enclosed are:

Flag B - Further background to the proposed EFL figures
for Harland and Wolff and Shorts. I do not
think you need bother with this,

Flag C - Cabinet Office brief - you will want to use this
to steer the discussion,

Flag D - A note by George Guise. You will want in
particular to cead George’s comments about

Shorts.
-_.—'—'_'__

Thera are no major difficulties over Mackles.
On Harlands, you will want to consider

the latest proposals for a successful disposal
the deadlines to be sat

che implications of run-down for complatien of
the AOR
the proposed EFL.

poseq

Shorts is very troubling, George's note deseribas the very
difficalt relations between Tom Eing and the company's

management. You will want to considar

the prospects and timescale for identifying
potential bidders, aither for th;_;EETE_EUEin&as
ﬂr'EEfEEibf its

whetﬁég_ﬁhmrts should aven contemplate

developing a new 'planeg

the European Commission aspects;
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the likely financial disposal; and
the EFL for 19B8/B9.

Item IT - Amendments to Fair Trading Act

You insisted in earlier correspondence that this should come
ta E(Kk) .

Over the weekend you saw the initial DTI paper - Flag E. 1
told DTI that you regarded this as inadeguate and thay have
now provided further material in the letter at Flag F.

Other papers included are:

Flag G - you may like to have to hand the Lord Privy
Seal's arguments about the earl1er proposal to

set aside the hfhrld 115trunmnt procedure, whluh

Lg;d_fnung has now dropped.

Flag H - Cabinet Office brief.
Flag I - Mote by George Guise

Lord Young has two proposals still on tha table:

(i) The creation of a new offence of deliberately or

rucktgfg}y supplying fal@g_lnfaggggipn to the
Ebmpeticinn authoritf jes., The Cabinet Office

brief [ﬁE;agraph 2) points out that this follows
4 precedent alrpady set on gas licensing. You

may therefore feel this point can be guickly
agreed j

the introduction of a general power enabling the [

Secretary of Btate to implement recommendations
spacifled in MMC reports,

This is tha issue which most concerns vou. The
Cabinet Office brief fairly sets out both sides

of the argument, and highlights the sort of
T L

points which have been troﬁﬁizﬁg you. George
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Guise, however, comes: down strongly in faveur of
Lord Young's proposal. 1 think the key points

aresz

there is already a general power in relation te
prospective mergers. Are you happy to inkroduce

a further general power relating to mergers

which have already taken place and to

monopolies, on the basis that the power could
only be used to remedy or prevent adverse
effects specified in the MMC reports?

can the effects Lord Young is seeking be
achieved, without excessive costa, by further

elaboration of specific powera?

Item 111 - Hitrates

You have already seen last weekend:

Flag J - Cabinet Office paper
Flag E - Cabinet Office brief
Flag - Policy note.

The only additional paper now available is that by the
Minister of Agriculture at Flag M. It encloses a research
papar which suggests that the application of nitrogen
fartilisers by farmers may not be the main reason for

the nitrates problem.

Tha Cabinet Office brief sets ocut the maln points you will

want to work through.

—

1 R
’T PAUL GRAY Q$Lm£ia‘J"ii-
4 5 Dctober 1988
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FRIME MINISTER

AMENDMENTS TQ THE FAIR TRADING ACT 1973
E(A)(88) 43

[Letter from Lord Young's private secretary to your
office of 3 Octobar]

DECISICHS

The main issue is whether Lord Young should include in next
session's Companies Bill wide-ranging powers for the Government to
remedy adverse findings by the Monopolies and Mergers Commission
(MMC}. Under the Fair Trading Act 1973 the Government already has
powers to require certain specific types of action following an
adverse MMC recommendation. Tord Young wishes to replace these by
a general power which would enable the Becretary of State to impose
any prohibitions or requirements relating to the carrving on of any

business if he considers them requisite for the purpose of
remedying or preventing the adverse effects specified in an MMC
report. There would be examples in the statute of the types of
order which could be made, but these examples would be without

prejudice to the genarality of the order-making powers. The
alternative would be to take precise additional specific powers to
Eill the gaps which have been identified (for instance, to reguire
information to be supplied for the purposes of monitoring). You

will wish to decide which approach should be adopted.

" Lord Young also seeks agreement to the creation of a new
offence of deliberately or recklessly supplying false or misleading
information to the competition authorities (that is, to the MMC,
the Office of Pair Trading and parts of Lord Young's department).
But he is not now proposing to disapply the hybrid instruments
procedure for divestment orders.

( CONFIDENTIAL )
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BACEGROUND

3. It has already been agreed that a number of proposals
contained in the report on Mergers Policy published in March should
be included in next session's Companies Bill. These include new
procedures for voluntary pre-notification of mergers, for the
giving of undertakings in place of an MMC reference, and for the
introduction of charging to meet the costs of merger control. Mr
Mauda minuted you on 5 August with proposals for threea further
provigsions for the Bill, which had not been ineluded in the March
document. These were to broaden the order-making powers following
an adverse MMC finding, to disapply the hybrid instrument procedure
for orders reguiring the divestment of assets, and to cresate a
wider offence of supplying false or misgleading information to the
competition authorities. In Septembar your office twice indicated
your concern about the scope of the proposed order-making power,
and suggested that a discussion at E(A) was required. Lord
Belstead expressed doubt in particular about changing the hybrid
instrument procedure. Lord Young has now agreed to drep that
proposal. He has not, however, made any modifications to the other

two proposals in the paper which he has circulated to E{A).

ISSUES

The case for a general order-making power

4, In his latest letter, Lord Young gives examples of the ways in
which the Government's existing powers are unsatisfactory. He says
that he has been unable to:

stop a company (Ferruzzi) exercising its veting rights;

11. require a company (British Sugar) to carry on a
particular business in a subsidiary;

(CCONFIDENTIA
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iii. require a company (British Sugar) to provide accurate
accounting information;

iv. secure enough information to monitor whether abuses had
bean eliminated (MMC Report on Animal Waste);

Vi vary a formula governing prices to be charged by
monopolists (MMC Report on White Salt):

vi. require distributors to make popular films available to
competing cinemas after a "first run' of 18 days.

S e He therefore wants to give his mergers policy real teeth by
avoiding having to fit order-making powers to a very detailed
statutory specification which may not be entirely appropriate. He
emphasises two particular points:

i. time and resources. The present process takes up a lot

of time (particularly of legal advigers) and iz therafore
wasteful. The cumulative process is quite large;

11. risk of challenge. Having te comply with tightly defined

powers exposes the Govermment to legal challenge. Lord Young
will point ocut that major British companies, advised by
leading firms of solicitors, have recently been taking a close
interest in the Government's order-making powers, and testing

out some of their potential shortcomings.

Against this, it can be argued that:

L.

The only constraints would be that the Secretary of State
would have to consider an Order to be necessary to remedy or
prevent adverse effects specified in an MMC Report; and that
the Order had gone through the negative Resolution procedure
in Parliament. Provided that these were satisfied, the
Secratary of State would be able to dictate to any company how

(" CONFIDENTIAL )
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it should run itself, in his own words "reguring the behaviour

we want" (paragraph 10 of his paper). Would this extend to
such things as dismissing staff, declaring dividends, closing
down a business, carrying out a recrganisation and dictating
commarcial decisions? Parliament has in the past been wvery
wary of this sort of general power; and the Courts hawve
scrutinised the exercise of such powers very critically
{except in wartime and emergencies), importing judicial review
and the rule of natural justice wharever possible.

ii. the proposed power would also extend to a much wider

range of situations. The present powers apply only to

prospective mergers. The new power would extend also to
mergers which have already taken place, to monopolies and to
people carrying on an uncompetitive practica. This axtension
is not fully discussed in thesa papers, but here again
Farliament and the Courts might well bea critieal;

iii, the power deoes not appear to be essential. In his
letter, Lord Young concedes that it has usually been found
possible to achieve the desired result in another way, albeit
not the most straightforward one. The problem is that finding

the sclution requires complicated negotiations, and takes up
the time of administrators and legal advisers. He says that
"whilst rationalising the powers will not make a great deal of

difference in terms of their practical effect, it should help

to shorten and simplify the process,; thereby saving time and

resources”.

Ta Lord Young recognises that further specific order-making
powers would be an alternative way forward (paragraph 11). This
would be much less controversial, and could remedy at least some of
the shortcomings in powers currently identified. It could
certainly deal with the problem of needing authority to reguire
information for monitoring purposes. AsS Companies Bills are taken




(" COMFIBENTIAL )

through Parliament relatively frequently, there ought to be

reasonably regular opportunities to take further specific powers,
should this bhe justified by future events.

g. ¥Yogu will therefore wish to decide whether to endorse the

proposed Order-makling power in the interests of having an effective

and efficient mergers pelicy; or whether to invite the Secretary

of State only to include in the Companies Bill such further

specific Order-making powers as are needed to fill eclearly defined

gaps in the present powers.

New offence of supplying false or misleading information

3z Lord Young recommends that it should becomes an offence
deliberately or recklessly to provide false or misleading
infoermation to the competition authorities. t iz already an
offence to supply false or misleading information in response to a
Eormal requast from the competition authorities. However, most of
the MMC's work is carried out informally, and informal work will
become @ven morea important in relation to the new veluntary
pre-notification of mergers procedure. This extension to statutory
coverage of information supplied informally was included in the Gas
Act 1986 in relation to any work deone by the MMC on gas licensing.
Loxd Young now seeks to extend it to all the MMC's other invest-
igative work. In view of the precedent set on gas, you may bhe
conitent to agree to Lord Young's proposal.

HANDLING

: You may wish to ask the Secretary of State for Trade and

Industry to introduce the discussion. The Chancellor of the
Exchequer, the Secretary of State for Employment, the Lord Privy
Seal and other Ministers may wish te comment briefly. You may wish
to invite the Lord President and Chief Whip to comment on how they

think Parliament would react to the proposed Order-making power.

Rv.

ET J WILSOHN
Cabinet Office
5 October 1383
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AMENDMENTS TO THE FATR TRADING ACT

The DTI proposals are not a bureaucratlic attempt bto make
Govarnmant more Intrusive and regulatory in the conduct of
business. They are the consequence of improved competition
and fair trading policy as set out in publications earlier
this year which were generally welcomed by business.

Misleading information

A major new proposal is that companies be encouraged to
provide pre-merger notification detailing the businesses to
be combined and fature iEfEntinna. After a time gap of
several weeks, the merger may proceed if no adverse signal
has come back from the OFT. This procedure is designed to
gpaad ap business activity and it would make nonsense if
false information could be given with impunity. To make its

pIQ?iﬁiﬁﬁ illegal is therefore a necessary adjunct to the
implementation &f an improved procedure.

Remedying adverse effects reported by the MMC

Once a merger has taken place or an uncompetitive situation
has been identified, existing powers of action are limited.
The present law is heavily weighted towards actieon to
prevent a merger or moncpoly which has not yet come into

— -

being.

The KIO/BP case is a very good carrent example. Under
advice from the HMMC the Secretary of State has asked the OFT

to obtain undertakths from RI0O to reduce its BP E

shareholding to below 3.ﬁ£. Government certainly has the

power to do this aonder existing legizlation (although there

1
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may be specific difficulties because of EIO's sovereign
ownership).

However, the OFT has also been asked to seek undertakings

——,

from KID not to vote more than %.9% of its BP shareholding

of ﬂ%er iﬂ% even though divestiture of the balance has not

bean completed. If the KIO ignore this reguest there is
lvery little that Government can do about it. This is an

e

excellent example of the kind of powers being sought.
would only apply to MMC recommended actions and could
unsed to set up DTI inspired witch hunts at whim.

RECOMMENDATION

Thea DTI'"s proposed amendments to the Fair Trading Act
logical conseguences of the improved mergers and fair
trading policies already announced. They are necessary
legal mechanisms to enable these policies to operate and
should be sapported.

GEORGE GUISE

2
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the department for Emerpriie

The Re. Hon, Lord Young of Graffham
&:rﬂnr}' of Stute for Trade and ]nﬂu:tq.-

.Paul Gray E=ag Department of
Private Secretary to the Frode sud Miduntry
Prime Minister 1-1% Yiciomna Street
10 Downing Streat Lasdon SW1H JET

LONDON Sweitchhoard
EWlna 2AR 01-215 7477

Telew BR1107475 DTEC) G
Fax 01-222 24629

215 5423
PS1BMK

3 Octobar 1988

Do FPouk

AMEWDMENTS TO THE FAIR TRADING ACT : ORDER MAKING POWERS

In advance of Thursday's E{(A); vou told me the Prime Minister
would walcome more details about how the proposed powers would
work.

I attach the existing powers in Schedule 8 of the Act. It

is proposed that these powers should be made more general,

iso that the Secretary of State may impose any pPIORLDICIONS OF
requirements relating to the carrying on of any business if he
consId8Fs them requisite for the purpose of remedying er |
preventing the adverse affects specified in an MMC report. !
Part I of Schedule 8 would give examples of the types of Order
which could "be made, but these examples would be without
prejudice to the generality of the Order-making powers.

The existing general provision in paragraph 12, applies only
to prospective mergers:; in effect it Would® be extended to
mergers which have already taken place and to monopolies.

This would make it possible to make an Order imposing
prohibitions, restrictions or regquirements whera a merger has
already taken place, or on a monopolist or on somecne carrying
on an anti=-competitive practice.

i
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Precisely how these powers will be framed is of course Eor
Parliamentary Counsel. Their effect will be to aveid having
to fit the terms of our Orders to the very detailed provisions
of the existing Schedule, which may not always be entirely
suitable. This process takes time (particularly valuable
Iegal advisers' time) and leaves scope for the pawers to be
challenged. It may be helpful to illustrate this with some
examples, showing the kind of problems we have faced in the
past.

Implementing the MMC Reports on White Salt and Animal Waste by
order would have involved going Beyond Ehe scope of the
present powers. For white salt, the difficulty related to the
formula governing pricés to be charged by the monopolists,
allowing the formula to be varied by the DGFT to reflect
changing circumstances. For animal waste, we needed to ensure
that enough information was provided to monitor whether the
abuses identified had been eliminated. 1In the event, in both
cases; the parties were willing to agree to undertakings
incorporating the necessary provisions, but if they had not
been prepared to do so, we could not have enforced this by
Order. Our inability to use the threat of an Order also made
it more difficult to bring the negotiations to a rapid
conclusion.

In the Ferruzzi/British Sugar case, we were unmable, under the
presant powers, to stop Ferruzzi exercising their voting
rights pending divestment of their existing holding, as we
should have wished. Another problem which arose when
Berisford's first took over British Suogar was that we could
not reguira them by order to carry on the business in a
separate subsidiary and provide accurate accounting
infoermation.

(in the recent case of the Cinema Films Order, to implement the
MMC's report we wanted to require distributors to make popular
films available to competing cinemas after a "first run" of 28
daya. The way we are having to do this is prohibit agreements
lunder paragraph 1 of the Schedule) whereby the films are
supplied to cinemas in circumstances where they are shown at a
first run cinema, and not shown at a competing cinema, for 28
days, and are then not made available to any competing cinema
which wanta ik. Thi= makes the Order rather complicated.

Az the previocus examples show, it is usually been found
pessible to achieve the desired result in another way,
although often not the most straightforward one. But this is
often at the cost of much detailad negotiation, involving
delay in rectifying the problem, and taking up the time of

P
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administrators and legal advisers, There are only a few
examples of a process which, to a greater or lesser extend,
has to be gone through on every case, 30 the cumulative
affect is guite large. Tt would be unsatisfactory to

to the powars piecemeal, as has been done before, or further
gaps could come to light later. Whilst rationalising the
powers will not make a great deal of difference in terms of
their practical effect, it should help te shorten and simplify
the process, thus saving time and resources. I hope that on
this basis the Sub-Committee will be prepared to agree to the
change that the Secretary of State proposes.

[ am copying this letter to Private Secretaries to the members
of E(A) and to Sir Robin Butler.

l?n“'a-*—ﬂ";,

p S

JEREMY GODFREY
Private Secretary

=
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X ANMNEX A

118

Sectiond 54, 73,
T, 77, 80 apd 91,

c.dl Fair Trading Act {973

Panr [
Cro00s PARTLY EXCLUDED IN RELATION Tor NORTHERN IRELAND ONLy

Descriprion of govds Farm of sypply excluded
14. Live pigs Supply for slaughter.

I5. Fresh uncured carcases or Supply otherwige than by way ol
parts of carcases of pigs. retail sale. _

SCHEDULE 8

Fowers EXERciSaBLE BY ORDERS UNDER SECTIONS 56 aMD T3
Pazt |
FowEers EXERCISABLE IM ALL CASES

|. Subject to paragraph 3 of this Schedule, an o¢der under gection
36 or section 73 of this Act (in this Schedule peferred 1o =z an
" order *) may declare it 10 be unlawful, except 1p such extent and
in such circumstances as may be provided by or under the order,
o make of o carry ouwt any such agreement as may be specilied
or described in the order.

1. Subject 1o the pext following paragraph, an prder may require
any party to any such agreement as may be specified or described
in the order to terminate the agreement within quch time as may
be 3o specified, either wholly or to such extenl as may bs so
specified,

3—1) An_order shall not by virue of parsgraph | of this
Schedule declare it to be unlawlul to make any agreement in so
far as, il made. it would be an agreement to which Part [ of the
Act of 1956 would apply.

(2} An order shall not by virtue ol paragraph | or paragraph 2
of this Schedule declare it 1o be unlawful 1o cammy ouf, or reguins
aoy person [0 terminate, an agreement in so far as it is an agreement
1o which Pant I of the Act of 1956 applies.

{(3) An order shall not by virtue of either of those paragraphs
declare it 10 be unlawful to make or o carry oul. Or require any
person 1o terminate, an agreement in so far as, if made, it would
relate, or (as the case may be) in so far as it relates, 10 the terms
and conditioas of employment of any workers, or to the physical
conditions in which any workers are required 1o work.

(4) In this paragraph * terms and cooditions of smployment * bas
the meaning assipned to it by section 167(1) of the Industrial
Relations Act 1971, '

4, An order may declare it to be unlawful, except to such extznt
and in such-circumstances as may be provided by or under the
order, to withhold or 1o agres to withhold or to threaten to with-
hold, or to procure others to withhold or (o agree 1 withhold or

threaten to withhold, from any such persoos as may be specified




Fair Trading Act 1973 c. 41

thed o the order. any supplizs or services 1o specified or
! or any orders for such supplies or services (whether the
ling is absolute or is to be efectual only in particular
Boes).

Au order may declare it to be unlowful, except to such extent
" such circumstances as may be provided by or under the

o require, as a condition of the supplving of goods or sgryices
{ erso—

| -t buying of any goods, or

4) the making of any payment in respect of services opher
than the goods or services supplied, or

tha doing of any other such matter as may be specified or
uescrbed in the order.

v orider may declare it to be unlawful, except to such extent
i such circumstances as may be provided by or under the

to discriminate in any manner specified or described in the
order batween any persons in the prices charged for goods
or services so specified or described, or
i) o do anything so specified or described which appears o
the appropriate Minister 10 amount to such discrimination,
¢ procure others to do any of the things mentioned in gub-
1 (@) or sub-paragraph (&) of this paragraph.

it order may declare it to be unlawful, except 1o such eatent
' such circumstances as may be provided by or uoder the
) W0 give or agree (o give in other ways any such preference
in respect of the supply of goods or services, or the giving
of orders lor goods or services, as may be specified or
lestnbed in the order, or
| o do aoything so specified or described which appears 1o
the appropriate ]k‘f]:ms ister 10 amount to giving such
preference,
[rocure others 0 do aoy of the things menlioned in gub-
#ph {g) or sub-paragraph (b) of this paragraph.

\a order may declare it to be unlawful, except to such extent

soch circumstances as may be provided by or under the

' «oarge for goods or services supplied prices differing from

any published list or notification, or to do anything specified

nibed in the order which appears to the appropriate Minister
sunt o charging such prices. "

¢ order may require a person supplying goods or services to
* & list of or otherwise potify prices, with or without such
rnfo:sation as may be specibed or described in the ordgy.

1) Subject to the following provisions of this paragraph, an
Wiy, 1o such extent and in such circumstances as may be pro-

<l by o under the order, regulate the prices to be charged for
soanls services specified or described in the order.




fair Trading Act 1973

(2} An order shall not exercise the power conferred by the pre.
ceding sub-paragraph in respect of or services of any descrip.
ton ualess the mailers specified in the relavang report as being thoss
which in the opinion of the Commission operaje, or may be expecied
o operate, against the public interest relate, or include matters
relating. to the prices charged for goods or services of tha
description.

(3) In this paragraph " the relevant repont ™, in relation o ag
order, means the report of the Commission in consequence of which
the order is made, in the form in which that report is laid befors
Parliament.

11. An order may declare it to be unlawful, except to such exten
and in such circumstances as may be provided by or under the
order, for any person, by publication or otherwise, to notify, to
persons supplying goods or services, prices recommended or suggested

&5 appropriate 10 be charged by those persons for those goods or
SETViCes,

I2—{1) An order may prohibit or restrict the acquisition by any
person of the whole or pan of the undertaking or amets of another
person’s business, or the doing of anything which will or may have
8 result to which this paragraph applies, or may require that, if such
an acquisition is mads or anything is done which bas such a result,
the persons concerned or any of them shall thereafter observe amy
prohibitions or restrictions imposed by or under the order,

(2) This paragraph aEplizs o any resuli which CONSISLS in (WO of
more bodies corporate becoming interconnected bodies corporate.

{(3) Where an ovder is made in consequence of a report of the
Commission under section 72 of this Act, or is made under seciion 74
of this Act, this paragraph also applies to any result (other than
that specified in sub-paragraph (2) of this paragraph) which, in
accordaoce with section 65 of this Act, consisis in two or more
colerprises ceasing 1o be distinct enterprises.

13, In this Part of this Schedule * the appropriate Minister ”, in
relation to an order, means the Minister by w the order is mada.

Pant II

PoweRs Exercisante ExcePT tH Cases FaLLING wITHIN
SECTION 56(6)

l4. An order may provide [or the division of any business by the
sale of any part of tbe undertaking or assets or ofhersase (for which
purpose all the activities carried oo by way of business by any one
pecson or by any two or more interconnected bpdies corporate may
be treated a3 a single business), or for the division of any group of
interconnected bodies corporate, and for all such matters as may
b¢ oecessary to effect or take account of the division, ncluding—
(g} the transfer or vesling of properiy, rights, liabilities or
cbligations ;




Fair Trading Act [973 c. 4]

(£} the adjustment of contracts, whether by discharge or reduc-
tion of any liability or obligation or otherwise :

(c) the creation, allotment, surtender or cancellation of any
shares, stock or securities :

() the formation or winding up of @ company or other asso-
ciation, corparale Or unincorporate, of the amendment of
the memorandum aod articles or other insiruments regulat.
IDg any COMpany of association ;

Ae) the eatent to which, and the circumstances in which, pros

= visions of the order affecting a company or association
un its share capital, coastilution or other matiers may be
altzred by the company or association, and the registration
under any epaciment of the order by companies or asso-
cintions so affected ;

(f} the continuation, with any necessary change of parties, of
any legal proceedings.

13. In relation 0 an order under section 73 of this Act, the
reference io paragraph 14 of this Schedule to the division of a
busincss as mentioned in that paragraph shall be construed as
including a reference to the separation, by the sale of any pan of
any undertaking or assels concernsd or other means. of enterprises
which are under common control otherwise than by reason of their
being enterprises of interconnected bodies corporate.

SCHEDULE 9

ProCEDURE FRELIMINARY TO LaYig DRAFT of ORDER TO WHICH
SECTION 91(1) APPLIES

1. The provisions of this Schedule shall have effect whers the
secrelary of State proposes to lay belore Parliament a draft of any
such order as is mentioned in section 91(1) of this Act.

. The Secretary of State shall cause notice of his intention 1o
lay a draft of the order before Parliament to be published in the
London Gazette, the Edinburgh Gazetie and the Belfast Gazette and
in two or more daily newspapers (other than local Dewspapers), ang
shall oot lay a dralt of the order until the end of the period of
forty-two days beginning with the day on which the publication of
th= notice in accordance with this paragraph is completed.

3. A notice under this Schedule shall—

(a) state that it is propossd to lay & draft of the order beforg
Parliament ;

(4) indicate the nature of the provisions to be embodied in the
order ;

() name a place where a copy of the dralt will be available 1o
be scen al all reasonable times @ and

{d) state that any person whose interests are likely to be affecteq
by the order, and who is desirous of makiog representations
in respect of it, should do so in writing (stating his interes

SCH. 3

Sectiom B1.
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PRIME MINISTER

MEETING OF E(A): & OCTOBER

You may like over the weekend to have a first look at the

papers for next Thursday's meeting of E(A).

There are three items on the agenda:

- Nitrates
Last February E(A) commissioned the Cablnet Office to
coordinate substantial further work. The paper at Flag A

fulfils that remit. Briefs by the Cabinet Office - Flag -
and the Policy Unit - Flag C - provide a steer through the

lssums .

2. Powers Lo deal with MMC RepOrts

You wera unhappy with the proposals circulated recently by
Francis Maude, and asked the Department of Trade and Industry
to submit a paper to E(A). That has now been done, and the
paper is at Flag D. Briefing will follow next week,

3 s Update on Northern Ireland Economic Issues .

Tom King's paper - Flag E - gives an update on the position at
Jamag HEEELEJ Harland and Hﬂlff,iﬂnﬂ Shurts‘] Frankly, it

- i L ol
doesn't take ue much Further on any of these' iggues. Your

— S e T T )

main aim will be to ensure that effective action is in hand.

o

I doubt if you will want to use B(A) as the right forum to
regolve the issues raised on precise levels of external
financing limits for Harland and Wolff and Shorts - T suggest
you remit that to Nerthaen Ireland Office/Treasury
discussions. Further briefing on this paper will follow next
week.

AL
PG

30 September, 1988,
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REVIEW OF MERGERS POLICY | ﬁ?]‘;’{
i A

Following receipt of a copy of your mimdte to the Prime Minister
of 5 August, my Private Secretary wrote to yours to fndicate my
initial reservations about setting aside hybrid instrument
nrocedure on divestment Orders. I have now had the opportunity to
consider this matter further and, as your preposals are now to be
brought to E(A), you may find It helpful if I set out my views.

On such an important piece of legislation as the forthcoming
Companies Bill and in what will be a busy session it would, In my
view, be a great pity if we found that debate was neadlessly
diverted into procedural matters and this, I fear, is what could
happen if you proceed with your amendment on divestment Orders.

I get the impression from your minute and from your Private
Secretary's letter to Paul Gray of 16 September that since 1356
very few divestment Orders have in fact been made. Indegd I am
advised that only two Schedule 8 Orders sSeem EVET Lo have been
petitioned against - the Soclus Petrol (No.2) Order 1366 and the
Regulation of Prices (Tranquillising Drugs) (Mo.2) Drder 1973.
The first of these lapsed following agreement bDetween tne parties
and the second was ordered by the House not to be referred,
hecause it was felt that the findings of the MMC could not be
Faulted. Even if such Orders were toc be petitioned against In the
future the chances sre that on the 1973 precedent the House might
decide not to remit them to a Select Committee. I imagine that,
more often than not, the threst of the exercise of the order-
making power is sufficient to achieve divestment. The existence
of the hybrid instrument procedure does not, at least on the




face of 1t, seem to have materially aftfected the effectlive
exercise of the powers up to now.

It is true that matters will normally have been fully explored by
the MMC before the Order is laid but prior imguiry is not in
itself inconsistent with private legislation procedure - Special
Procedure Orders will invariably have been subject to publie
inquiry, for example. And you yourself concede that you will
sometimes wish to make divestment Orders as an alternative to a
reference to the MMC - in which case, there will of course have

been no prior examination.

I parficularly want to advise caution in this matter because when
Che Labour Government tried fto exclude the hybrid procedure. from
applying in a number of bills in the late 1970s the House gave
them a very rough ride. I have in mind here the proceedings on
Lhe Offshore Petroleum Development (Scotland) Bill in 1975 and the
Local Government (Scotland) Bill 1977 when Gordon Campbell led the
charge. As a result , the then Government were obliged to
withdraw their proposals and introduce the expedited hybrid
Instrument procedure instead. Many of our own backbenchers will
recall those days and our proceduralists will certainly wish to

become involved too! Furthermore, while there are, it is true, a

few precedents for disapplying the procedure they do not in their
subject matter rest happily with what is now being proposed; nor I
must emphasise, did they disapply a procedure which had already
applied in a particular circumstance for & considerable number of
years (which is what you now propose to do).

All in all, I really do wonder whether we may not be going out of
ourT way to lock For trouble so far as divestment Orders are
concerned and whether in the clrcumstances we should not let

matters lie.




I am sending a copy of this letter to the Prime Minister, members
of E(A), James MacKay, Douglas Hurd, John Wakeham and Sir Robin
Butler.
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From the Private Secretdry 19 Saptember 19B8
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REVIEW OF MERGERS POLICY

Thank you for your letter of 16 September, which the
Prime Minister has seen. She continoes to have conceras aboutb
the proposals as indicated in my earlier letter of
7 September. The Prime Minister would therefore like these
proposals to be brought to E(A)., I should be grateful i1f you
could arrange for a paper to be prepared for this purpose.

I am copying this letter to the Private Secretaries to
the members of B(A), to Paul Stockton (Lord Chancellor's
Offica), Nick Sanderson (Home Office}, Alison Smith (Lord
President's Office),; Mick Gibbons (Lord Privy Seal's) and
Trevor Woolley (Cabinat Office).

".'%I
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Paul Gray

Chris Merth, Esg.,
0ffice of the P.U.5.5. (The Hon. Francis Maude MP),

Department of Trade and Industry.
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PRIME MINISTER

REVIEW OF MERGERS POLICY

You expressed serious reservations about the propesals in
Francis Maude's minute of 5 August for tightening up

p[ﬂviﬂiﬂnﬂ on mergers policy to be included in next Session's

Companies Bill. (Barlier papers at Flag A)

T

Rather than suggest that Mr. Maude put a paper direct to E(A),
I asked his office to set out in more detail his arguments for
introducing more general order-making pﬂwers:ﬁisayplying the

hybrid instruments procedure for divestment orders.

—

The DTI letter of 16 September (Flag B) fulfils that remit.
The burden of their case i3 that the proposed changes are
necessary to make competition policy effective; and that
thare are automatic checks in the system, given that the use

o
of powers would be limited to dealing with adverse affects
e e —————

identified by th

DTI point out that Lord Belstead has expressed reservatlions

about disapplying the hybrid instruments procedure. But both
e e P

Home Office and Treasury Ministers have expressed themselves

content with the package.

If you still want these issues to go to a Cabinet Committes,
the obvigus choice is E(A). We alraady have heavy agendas for
that Committee at mEnE;ﬁgs scheduled for late September and
early October. And given the evident pressures on your diary,

it would be very difficult to fir in another meeting.

Ara you now content with the DTI preposals, subject to Lord
Belstead's further consideration of the hybrid instruments
point? Or do you want us to try to sgueeze in a slot for

i i i 7 5 - P i
caollective conslideration? ,f?tq R Fem ot b e i
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The Hon Francs Maude MP
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Corporate Affairs

PS/Prime Minister Department of
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215 4417
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September 1988

Deaw Mv Gy,

REVIEW OF MERGERS POLICY I.Jj‘- v

%
You wrote on 7 E&ptegbé} about the proposals in my Minister's
minute of 5 nuqust.L

The Prime Minister was concerned, first, that the proposed new
order making powers would be very sweeping. It ia true that
they would give us a wide-ranging power to make prohibitions or
regquirements in relation to the carrying on of businesses.
However, like the existing powers, the Secretary of State could
only use them to remedy or prevent effects adverse to the
public interest which the Monopolies and Mergers Commission
have identified. Any attempt to overstep the limits the MMC's
findings impose would be open to challenge.

The prasent powers (copy at Annex A) are already wide=-ranging
[including, as well as powers to prohibit agreeaments and
control prices, a power to reguire a company to sell off parts
of its business). But since they take the form of specific
praovigsicone it can sometimes be difficult to £it what the MMC
may recommend, or we may think appropriate, to remedy the
adverse effects within the powers. In addition to the
difficulties mentioned before - in relation to obtaining
information to help monitor compliance with an order, or
reguiring a particular business to be carried on by a separate
subsidiary — many of the powers relate only to goods and
sarvices and not other business activities such as the granting
of licences to enter on or use land (eg for car parking): it
can in some cases be difficult to restrict the exercise of
voting rights; and the powers to reguire publication of
information are limited. Soch problems can result in
unnecessarily complicated drafting or in delay. These have

P

(Fesrertee
JOHAFD niar ise

feitiativae




O

the department for Enterprise

2

arisen 1n a number of cases. One example is the 1983 MMC
report on cinema film distribution, on which we have just
announced our intention to make an order; because of the terms
of Schedule 8, this has had to be couched in the roundabout
terms of prohibiting agreements, rather than simply insisting
on particular action.

Adeguate remedies are essential to an effective competition
policy. Once the MMC have found something to be against the
public interest, any difficulties or delays in dealing with it
cnly allow further exploitation of consumers = bhoth industrial
and final consumers - with consequent costs to the economy. It
would be possible to add to the detailed provisions but this
could still leave gaps; since we have the opportunity, it seems
praeferable to take a general power with specific examples. Tha
ultimate safeguard against abuse would remain that this could
only be used to deal with the adverse effects found by the MMC.
Moreover, 1f other Departments’ interests were affected one
could not envisage these powers being used without prior
consultation, in addition to the statutory requirement for
public notice.

The other point raised by the Prime Minister was about
dizapplying the hybrid instruments procedure from divestment
orders. Lord Belstead has already expressed some ressrvations
about this, and said that he would like to consider it further.
My Minister recognises that this could cause difficulties with
the Lords, and that the offsetting advantages are hypothetical,
until the need arises = but this may occur at any time. The
arguments here are the same as for orders gemerally: that
effective remedial powers are essential to the success of the
policy. The case for taking them out of the ambit of
procedures designed to protect private intarests; 1is that thosa
private interests would already have been found by the MMC to
be in conflict with the public interest; and there is also a
consultation procedure in the Act. The delay which could be
caused by the need for a Lords Committee to hear
representations, and then possibly refer the matter to a Select
Committes - aven if that did not lead to the MMC's findings and
recommendations being over-turned — could allow
anti-competitive situations to be prolonged.

The need Eor these powers will be greater once we accept
undertakings to divest parts of businesses instead of referring
mergers to the MMC. Accepting undertakings could weaken our
position on anti-competitive mergers unless undertakings can be
adequately enforced. Like other undertakings obtained under
competition legislation, we propose making these directly
enforceable in the Courts, but in the last resort we may need
to make an order by statutory instrument. Previous instances
where the hybrid instruments procedure has been disapplied are

=
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the department for Enterprise

=

the Local Sovernment Rct 1972, Schedule 3, paragraph 1[(3)}; the
Water Act 1973, Section 3(11), and the Independent Broadcasting
Ruthority Aet 1974, Section 3(7).

Finally, John Cope's letter to my Minister of 9 September
gxpresses concern about whether the new crder-making powers
will apply to terms and conditicns of employment. This is
something officials are discussing, and reqguires careful
consideration: but is subject to whatever 1s decided on the

moIe general power.

I am copyling this letter to the Private Becretaries to members
aof E(A), the Lord Chancellor; Douglas Hurd, John Wakeham, Lord
Belstead and Sir Robin Butler.

I:'-'1--" u_.a-i'_il
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CHRIS NORTH
Agsistant Private Secretary
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34 ACQUISITIONS AND MERGERS IDENTIFIED WITH FRENCH CONCERNS

YEAR

QUARTER

UE COMPANY

Fr.
PHRESENT
VALOE
[ whers
known )

19§7 TO DATE

FRENCH COMPANY

(B B B3 B B3 B b e e e e e e e e B e L B L B B et

BEENT CHEMICALS THTE
BHORTOMS GROUP

PEPE GROUP

SAMUELSON GROUP
BRENT CHEMICALS

AVON RUBBER
COURTAULDS PLC
GUINNESS PLC
GRAMPIAN HOLDINGS PL
GEANADA GROUP

RONICE PLC

HEGGITT HOLDIHNGS
ROWHTREE MACKINTOSH
RUGBY PORTLAND CEMEN
STEETLEY PLC

W H SMITH & S0OMNS
WCRS GROUP PLC
COATES BROS FLC
GRANADA GROUP PLC
EWIK-FIT HOLDINGS PLC
STEETLEY PLC

W H SGMITH & SON (HOL)
CAP GROUP PLC

MAXWELL COMMUNICATION]

MILLS & ALLEN GROUOP

PEARSON PLC
SBVAGE GROUFP PLC

T & 0N FPIC

P
" =
=4 & =

W
LEV I o T B e e - LA e

e =

BLANCOMME SA

AOXIGLASS

BUFFALD SA

SOCIETE ANONYME MONEYESQUE VIDEAU
PACERAGING INTERNATIONAL
ABUR CAOQOUTCHOUE

DLRE TEXTILES

HEDIARD

ASSETS QF PATRICK SA

GL DISTRIBUTION

COIN EQUIPMENT

SDMI S&

CANDICE-MARTIAL

SOCIETE FINANCIERE V¥V
DOUANNE

TV SPORTS CHANKEL

GROUF BELIER

LORILLEUX INTERNATIONAL
GL DISTRIBUTION

TOURS PHEUS

SOCIETE CARRIERES DE LA
FRENCH-LANGUAGE TV 3
SEMA-METHA

FRANCOILS IMPRIMERIE
EOROPOSTER

LES BCHOS

TRIPLEX

SIME THNDUSTRIE

MEILLERATE




QUARTER

UE COMPANY

PRESENT
VALUE
[ wharea
known}

FRENCH COMPANY

THE LAIRD GROUP PLC
THE WCRS GROUP PLC
HYMARN
LOWE HOWARD SPINK

& BELL
MCCARTHY & STONE PLC
THORN EMI PLC

2
fi

CPLO GROURP

S5GEEMD

FRANCEL

ADVERTISING ARM OF QUADRILLAGE

MERLIN THMOBILIER
HOLOFHANE
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Caxton House Tothill Street London SWIH ONF
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Mindrrer af Srane

The Hon Francis Maude MP P
Parliamentary Under Sscretary of State -
Dapartment of Trade and Industry HLe ¢ a fe
1-19 Vigtoria Street (7
LCNDON W1 ﬁ September 1588

Dewr fﬂén1$&r
REVIEW OF MERGERS POLICY
I have seen the Prime Minister's response to your note of

5. August, as recorded in the Private Secretary's letter of T
Septembar,

This Department has a particular concern because of the
posasible implications of broadening the existing order-making
powers, as you propose, to affect agreements relating Lo terms
and condltions of employment. These are currently excluded,.

I am sure that such a c¢hange would require careful
consideration and I would therefore like us to be represented
in any further discussions,

I am copying this letter to the Prime Minister, members of
E{A), James Mackay, Douglas Hurd, John Wakeham, John Belatead
and to S5ir Hobln Butler.

\[c.rwa S un wmaly
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fP JOHN COPE
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5T. ANDREW'S HOLUSE
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Parliamentary Under-Secretary of State
for Corporate Affairs

Department of Trade and Industry

1 -19 Victoria Street

LONDON

SW1H OET ? September 1988

4

e

The Hon Franciz Maude MP ﬁ? [

i\ﬁu Ol

REVIEW OF MERGER POLICY

I have now seen your minute of 5 August to the Prime Minister and
copied to colleagues seeking comments by 9 September on proposad
changer tn improve the operation of the Fair Trading Act.

| am content with the changes you propose and have no detalled comment
to offer.

Copies of this letter go to the recipients of your.

MALCOLM RIFKIND
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DGERACWN

10 DOWNING STREET

LONDON SWIA 2AA
From the Private Secretary

7 September 198B

Qoo Adee,

REVIEW OF MERGERS POLICY

The Prime Minister was grateful for Mr. Maude's minute of
5 Bugust. Ehe has also seen the Home Sacretary's letter of
19 August and the Financial Secretary's of 31 August. The
Prime Minister is concerned about some aspects of these
proposals. 1In particular she regards the proposed new order
making powers as very sweeping and wonders, for example, who
would decide on their use and on what basis. &he is also not
persuaded that it would be appropriate to change the hybrid
instrument procedure for divestment orders.

The Prime Minister would be grateful for further comment
on these points, and has commented that 1t may be necessary to
convensa a mesting to discuss the proposals.

I am copying this letter to the Private Secretaries to
the members of E(A), to Paul Stockton (Lord Chancellor's
Office), MWick Sanderson (Home QOffice), Alison Smith (Lord
Precident's Dffice), Nick Gibbons (Lord Privy Seal's Office)
and te Trevor Woolley (Cabinet Office).

Paul Gray

Andrew Heyn, Esg..,
Parliamentary Under Secretary of State's Dffice (Mr. Maude),

Department of Trade and Industry.
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5 September 1988

Lk el

BEVIEW OF MERGERS POLICY

e

Thank you for sending me a copy of your minute of 5 August 1988 to the
Prime Miniskar.

Although [ can foresee some difficulties on the way, and the provisions

will need to be carefully framed, I do not disagree with your intention to
seek these powers.

I am eopying this letter to the Prime Minister, other members of E{A),
James Mackay, Douglas Hurd, John Wakeham, John Belstead and Sir Robin
Butler. 3

The Hon Francis Mawie MP

Parliamentary Under Secretary of State
Depactment of Trade and Industry

1 Victoria Street

LMo

SHlH OET







PRIME MINISTER

REVIEW OF MERGERS POLICY

Francis Maud's minute of 5 August sought E{A) agresment ta
three of the tightening ubmpiﬁﬁIsinnE on mergers policy for

oo e e S

naxt session's Companies Bill that might prove controversial:

= -

1. Extending the order=-making powers to remedy matters which

ey

the MMC find against the public interest.

2. Digapplyving the hybrid instrument procedure for divestment

orders following adverse monopoly or merger reports.

3. Introducing a general cffence of deliberately or recklessly
supplying false or misleading information to the Eeprutargq

of State, Director General of Fair Trading or MMC.

The Home Sacretary (159 AZugust) and Financial Secretary [31 ﬂuqustﬁFEﬁil
are content.

—

The proposals strike me as Justified.

— — ===

Content to give policy agreement, subject to any other detailed

comments by colleagues?

L]
S ol
E |"_"|.-_1;ﬂ.-;
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5 September, 1988.
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The Hon Francis Maude MP

Parliamentary Under Secretary of State for

Corporate Affairs

Dapartment of Trade and Industry

1-19% victoria Street

LOKNDON

SWlH 0ET J) August 1988

[ ﬁfmuhx

REVIEW OF MERGERS POLICY

=

I "havae seen a copy of your minute of 5 August to the Prime
Minister about the review of mergers policy.

Nigel Lawson and 1 have wvery much welcomed this review and
Treasury officials have been closely involved with yours in
working out the details. I am content with the Ethree changes
you propose.

I alego note that in your wview, the other technical amendments
are minor and likely to attract little attention. I understand
that these are to be cleared at official level, and am content
for them to be handled in this way.

Copies of this letter go to the Prime Minister, members of
E(A), James Mackay, Douglas Hurd, John Wakeham, John Belstead
and S5ir Robin Butler.
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QUEEN AMNES OATE
LOWDOMN SWIH SAT

19 Augqust 1388

/Dﬁm Feomnw

You copled to me your letter of
5 August to the Prime Minister.

My interest lies in the proposed new
criuinal offence of supplying false or

isleading information to the competition
autharltles in the standard
questionnaire. I am content with the
proposed offence in principle but should
be grateful if my officials could be
consulted about its detailed formulation.

A copy of this letter goes to the
recipients of yours.

ﬁ'\..h.-h\-r"'
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The Hon Francis Maude,
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Toxs
Prime Minister
From:

Francis Maude

f; Ahugust 1988

REVIEW OF MERGERS POLICY

Earlier this year, QL agreed that next session's Companies
Bill should incorporate a number of provisions relating to
mergers. These were to implement the proposals agreed by E(A)
for the voluntary pre-notification of mergers, statutory
undertakings instead of reference to the MMC, and a charge to
cover the coats of merger control; and alsc to make a number
of technical amendments to the existing provisions. Most of
these are minor changes designed to improve the working of the
Fair Trading Act, and should attract little attention.

However three of them involve some strengthening of the
powers, and for that reason, whilst likely to ba the most
udaful, could also prove controversial. I am therefore
writing to"8eek the agreement of colleagues to the three
changas described below.

Order-making Powers

Schedule B of the Fair Trading Act sets out the powers which
carn be used to remedy matters which the Monopolies and Mergers
Commission has Tound to be against the public interest. It is
very detailed and specific - for example, orders can declare
specified agreements to be unlawful, prohibit the withholding
of goods or services or prohibit discriminatory treatment.
But the list is by no means comprehensive, and dues_&gt for
example allow us to insist on the provision of infnrmﬁfipn to
halp monitor compliance with the order, or to reguire a
particular business to be carried on by a separate subsidiary.
Rather than attempting to extend the list Of specific
provisions, which might still leave gaps, we propose taking a
broader power to impose such prohibitions or requirements in
relation to the carrying on of any business as are considered
fequisite to remedy or prevent the adverse affects found by

» The MMC; there might be a list of examples, but without
pféjudice to the generality of the powers.

This change will reinforce our powers to act on MMC reports,
and to some extent simplify the process, by allowing us to
impose whatever remedies seem most suitable to deal with the
adverse effects, without having to fit them to the wvery
specific provisions of the schedule. But it may be criticised
as giving us new and mare far reaching powars} The answer to

e —— ——
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the department for Enterprise

this is that, as at present, we shall only be able to make
orders following an adverse finding by the MMC, and will be
tied by the MMC's conclusions, reached after a full enguiry.
Arfr—imterested parties will have had an opportunity to put
forward their views to the MMC, and will also be able to make
representations on the draft order itself. It is guite wrong
if something which the MMC have already found to be against

~A¥the publiec interest, can continue to the detriment of the

~<" public merely because of insufficient powers to deal with it.

el

tment Orders

Part II of this Schedule gives powers to order divestment,
following adverse monopoly or merger repofts. The orders are
subject to AFfirmative Resolution, and as they affect persons’
private rights are subject to the hybrid instrument procednre.
This gi?edﬂEhnau adversely affected by the order a right to
petition the Lords:; a Committee then hears writt®n and oral
representations, and may recommend that there should be a

further engquiry by a Select Committee (although this
recommendation may be overturned by the House itself).

It is clearly unsatisfactory that a matter which has already
been fully examined by the MMC should be open to
re-examination by a Select Committee before action can bes
taken. It means such orders are harder to make, and whilst
there have been very few in the past, the power is an
important one, which I have made clear we are prepared to use
when appropriate . It will in any case be needed to back up
divestment undertakings obtained instead of a merger
reference, as proposed in the mergere Blue Paper. Apart from
the initial MMC inquiry, parties have the opportunity to make
representations before the order is laid, and any matters
still unresolved can be aired when the orders are debated.
For these reasons, 1 believe we can justify disa lying the
hybrid inatrum&qrs.prncadure,”?Ef“ﬁﬁ?ﬁﬁ‘fﬁEFEF;?gEEhnumb&r of
précedentss However, such a change will inevitably prove

‘controversial, particularly in the Lords, and will require
cdreful handling.

New offence of providing false or misleading information

At present, supplying false information to the Eompetition
authorities is only an offence if done in response to the
formal powers to obtain information. These are seldom
invoked, and most information is supplied to a greater or
lesser extent voluntarily. The new voluntary merger
pre-notification procedure in particular will rely heavily on
the information supplied in the standard questionnaire being
correct. GSupplying false information would clearly be an
attempt dishonestly to obtain an advantage, whether it is
clearance of a merger, or diverting the authorities from the
activities of the monopolist. We therefore propose to
introduce a general offence of deliberately or recklesaly
supplying false or misleading information to the Secretary of

MM IACH
—

initiaiive
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the department for Eserprise

Btate; Director General of Pair Trading, or MMC for the
purpose of their functions under the Pair Trading Act,
Competition Act 1980, Telecommunications Act 1984 or Alrports
Act 19HB&. My officials have already discussed this with those

in the Home Office.

I should be grateful to know whether colleagues are content
with these proposals by 9 September.

I am copying this minute to the members of E(A), James Mafay,
Douglas Hurd, John Wakeham,; John Belstead and Sir Bobin
Butler.

Gosiertts.

laltiative







SECRET 3
COMMERCIAL IN CONFIDENCE

MINISTRY OF DEFENCE
MAIN BUILDING WHITEHALL LONDOMN SW1A 2HB

Tolophore O0-218 2903

MO 26/8/2L 2afuly 1988

Vs Chortas,

SALE OF SINGER LINK MILES LTD
L L
You wrote to Brian Hawtin on 7Eh Jily seeking comments on a note
by a member of the Policy Unit on the possible sale of Singer Link
Milas to Thomson CSF. I should emphasise that MOD has not been
approached by either company and that there are unsubstantiated
rumours that others may also bid for the business, GEC and MBE are
two names which have surfaced. We have no information on the
likelihood of the sale.

Singer Link Miles are & major defence contractor. In 1986/87 the
company had approximately E75.5m of MOD work on their books, the
majority with the air systems controllerate. They have an involve-
ment with Jaguar, Tornado, Sea Harrier, Harrier, Lynx and Sea King.
The company are currently bidding for the Trident Command Team
Trainer, and are alsoc included on the list of recipienta for the
specification for the Precision Gunnery Trainer for the Challenger 1
tank.

On some projects the company have had and, 1f they are
successful in the Trident competition, will need access to sensitive
information. However information classified as confidential and
above is covered by standard contractual conditions which would be
called up in the relevant contracts. Sach information can only be
handled by nominated individuals who have previocusly been cleared by
the MOD. Should a company divulge any information to unauthorised
parsonnel it would be in breach of its econtract and the company would
also be debarred from receiving future MOD orders.

We co not consider that the possible sale of the company to
Thompson CSF presents any cause for concern. The MOD do not seek to
influence the ownership of private companies and foreign ownership
does not of itself dsbar a company from receiving MOD contracts. You
may like to note that, following the sale of the Reddifusion
Simulation business to Hughes of America, there are no UK owned
gimulator manufacturers. Sensitive information in this area is
protected in the contracts let by MOD in the manner described above.

Sous sin Mﬂ;
o (ostgn

{3 P COLSTONM)
Private Secreatary

s N Ps. Lraen wribing B, | wadorsfond Ehat wa Lave
narles Powe H1 1) : ; - .
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10 DOWNING STREET
LONDON SWIA 2AA

From the Privaie Secrefar) 7 July 1988

SALE OF SINGER LINE MILES LTD

] enclose copy of a note by a member
af the No.1l0 P 1cy Unit about the proposed
sale of Link Miles to the French Group
Thompson CSF. I should be grateful for
any comments you may have.

C. D. Powell

Brian Hawtin,; Esg.,
Ministry of Defenece.

SECRET - MAREKET SENSITIVE




SECRET - MAREKET SENSITIVE

MR POWELL & July 1988

SALE OF SINGER LINK MILES LTD

An anglophile American consultant has informed me of the
following: Link Miles is a British suobsidiary af the US
Singer Group which is currently being broken up and sold off
in bits by the U8 corporate ralider; Belzerian. <Curcent
negotiations are underway for the sale of Link Miles to
Thompson CSF of France for a price of the order of $200m.

It was originally planned that BAe wonld bid in conjunctien
with Thompson CSF but Bhe subsequently dropped out.

I am advised that; inter alia; Link Miles is involved with
British MOD work involving training and combat simolators
for tanks and submarines. My informant believes the
intellectual property within Link Miles is of considerable
military value and that our MOD shoald sesk to prevent the
gale to France. He has taken this up with the US DOEP buat

claims that they are so preoccupied with scandal guenching

on other fromts that they cannot be relied upon to pursua
tha matter. In any case US defence interasts may be laas

involved than ours.
I will let you know the name of the consultant if you wish
who assurses me that he has no direct or indirect financial
interest in the ocutcoms of the proposed sale.

&
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GEORGE GOIEE
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Ref. ADBS/1925 a{-c'(»

L1(I,

Mr Robert Maxwell and Societe Generale de Belgique

Rumours have been breaking in Continental papers that
Mr Maxwaell is ceming on ths scene as a 'White Knight' in an
attempted takeover of the Belgium conglomorate, Sociste Generale

de Belgique (SGB), by the Italian entreprensur Signor De
Benedetti. Mr Maxwell wanted the Prime Minister to know the
f;EE;TTalthﬁugh anly part of what follows will be contained in a
press statement which he is putting out this evening,

.

25 Signor De Benedetti has been trying to gain control of

5GB, but has not guite sucgeaded in gaining an overall majority.

Mr Maxwell has enterQ agreement with Cthe French company,
SEEE, under which Mr Maswsmell will buy a prupﬂFFiﬂn of Signor De

Benedetti's shares SGB, and then will set up a joint company
with Suez With capital™f E400 million - part provided by

Mr Haxuell?&nd part provi E‘E;_EEE*: which will diversify into
areas of the gpmmqnicatiuna;igggatrr in Europe. Mr Maxwell sees

D SEEES

this as a béﬁefit to his own business in extending his

communications interests into EBurope in a way which is
complemeantary to his interests here,; but which also contributaes
to the UK's effort towards 1992 and the single market,

e

; 5 Mr Maxwall amphasised that this information is for the

e

Prime Minister alome for the time being: he will be telling

Lord Young about thess plans shortly.
——
.'-—'—"""._F"_-
o i Weels

II._r.gl ROBIN BUTLER
22 June 1983
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20 June 1988
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RESTRICTIVE LARCUR PRACTICES:
POSSIBLE FURTHER REFERENCE TO THE MMC

- '-r!..-"' i
- Ay

Thank you for your lc:terﬁzéfld’ﬁ;y. I agres
that the Deregulsation Unit is probably the most
guitabhle means of complling informatiom about
promising candidates for further reference under

gection 79, I am thersfors nominating Mra M E
Moxon a&s your official contact.

I am copying this letter to the Prime
Hinister, members of E{CP) and to 5ir Robin Butler,

L

O VA ]

\Diﬂ-__

CONFIDENTIAL

The Rt Hon Norman Fowler, MP.
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Tht Hoan. Francs Maiade MP
Parlumentary Under Secretary of Stare for
Corporate Affairs

ment of
The Rt Hon Norman Fowler MP Trade and Industry
secretary of State for
Employment 1-1% Victoria Sereet.
Department of Employment Londos SW1H OET
Caxton House Switchboard

Tothill Street London SW1H 9NF ' 01-215 877
Telex BANIOTESS DTHO G
Far 01-X3F W19

01-215 4417

-l;-h—; June 1988

Wik ied

RESTRICTIVE LABOUE PRACTICES: POSSIBLE FURTHER REFERENCES TOD
MMC

i’ i

_.-'.rl'l '.'rl'—"'

I refer to your lefter of 14 May to Nigel Lawscn about
restrictive labour practices and possible further references to
the MMC.

I agree that we should undertake a general trawl to identify
further possible candidates for reference under Secticn 79. In
examining likely industries and services there are a couple of
points worth emphasising. PFirst a reference must specify a
particular practice to be investigated - though the decision
whether it does amount to a restrictive labour practice is for
the MMC - and the MMC cannot go on a "fishing expadition”,
Second the reference must relate either to commercial
activities generally or to the supply of specific goods or
sgrvices or the export of specific goods; this means that the
practice must be prevalent in an industry and not merely
confined to a few firms. The term "commercial activities®
would also rule out some public services.

I have asked Mr Herron in this Department to contact

Mr Johnson in your Department. Meanwhile I am copying this
ietter to my colleagues in DTI in order to start the search for
possible candidates who fall within their areas of
responsibility.

-7
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thi department for Enterprise
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1 am also copying this letter to recipients of yours.

ISR

FRANMCIS MAUDE

JCEARE




10 DOWNING STREET
LONDON SWIA 2AA

From the Private Secretary 7 Jumne 1988

[

Thank vou for your letter of 27 May
to Nigel Wicks with which you enclosed
your Minister's paper on accounting for
mergers and acguisitions. The Prime
Minister has seen this and noted your
Minister's wview that it would be wrong
to try to restrict the permitted treatments
by law while the profession is itself
raviewing accounting standards.

Deminic Morris

Andrew Heyn, Esg..
Department of Trade and Industry.




.HIH'E MINISTER

Francis Maude's paper on gmerger accounting covers the one

item of unfinished business from last year's raview of

s

mergers policy.

ACEGROUND
B A lorslgaesla

¥You and colleagues were concernad that current account ing phjg

procedures could be used by firms in a takeover to disguise
the cost of the subseguent reorganisation and to make

= LA

—

post-merger acquisition performance lock more attractive than

it really is, ey PR

—

Paragraph 1l of the paper lists the main vulnerabilities of

—

the present system. In brief, firms can use one or other of

— —

the two accounting treatments [(merger or acguisition
. g

accounting) as suits their book and can put an artificially

low value on the assets being used when measuring how well

E———y

they are performing. This happens when goodwill is elimipated

—

when it is passing through the profit and loss account.

Tou agreed last year that the key was greater disclosura.

DTI's PROPOSALS

The paper proposes to keep the two types of accounting
treatment. Its key feature is the additienal statutory

disclosure powers which DTI intend to put into the Companies
Bill scheduled for the coming sessien. The main proposals are
in paragraph 18. 1In brief, the disclosure should ensure that
shareholders and analysts will be Eéﬂﬁ‘aﬂggg “b¢:hﬂaE:EEE
alternative accgunting treatments have bean used and of the

different results recorded.

—

DTI have drawn back from using legislation to outlaw scme of

the more creative accounting methods used in bids over the

last couple of years.




'.he:,r do propose, however, that in calculating goodwill in
-___‘_-_-—F

e g e

acquisition accﬁuntingf:nmpanies cannot write off acquired
goodwill to a revaluatlon reserve (i.ma. it stops them

% - _— 3
artificially depressing the price of acquired assets and
keeping them off the profit and loss account).,

-— T — e —

————

DTI alsoc have resarved their position to introduce future

secondary legislation to deal with companies using merger

reliaf and acquis{Einn accounting to get the best of both
worlds, The threat of leglslation is to keep the accounting
standards bodies on their toes during the review of the next
glx months,

CORCLUSION

I think that these proposals address the key elemants of the
concern you expressed last year and would not suggest any
intervention in the correspondence.

M

DCMINIC MORRIS

3 Jane 1988
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United Biscuits’ chief hits out at shareholders selling UK f;
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United Biscuits’ chief hits out at shareholders selling UK firms

Who ave the shareholders? And what

In 8 contested 1akeover, there is

‘At any price it is still prostitution’

oy
%

: Mgy
oy R

{ 2 gt Pes oo e iy

alling for & re-think: Sir Hector Laing, cpening Poplas
business purk in Londosa’s Dockiands ifls week

de they want? The “shareholdes™
whi H'I-l_ik'ﬂ the hife-ar-deatl deczsions
bor British public companiss are
approsimaiely 2 or &0 fund man-
apers momajor Aaancial mstrtutions,
whio mily or may not personally own a
lew shares, but who have besn
appoinied agenis 1o manage millions
af shares for millions of indmwidual
pension fund members apd life policy
holders.

Those managiog agents probably
believe that, by maximizing the valus
ol their funds through shon<germ
dealing,  they are acting in their
clients” best inieresis, Aut perhaps we
should be asking them, and they
should be asking themselves, if they
meilly ane

Do we really want to go dovwn in
histary 45 the gencration which sold
for @ mess of pottape the finest British
companies, which have scpeessfully
banlt brand names and franchises of
high reputs over & century arF more =
companies which are well managed
and provide a good rewm om
investment, and which afe comimil-
ad 10 making a coniribulion 1o the
camtunities i wiich they tmde and
openibe inferms of leadership as well
ad resources? [ do not believe the vast
majoniy of peopl: wanl (o see Brivish
indusiry sold abrusd for jam woday.

Considering (he number of major
Brilish companies currently the sub-
ject of takeover speculation, §f sems
1hat in the present climate any pnd ol
of Britizh industry is for zale if the
price 15 right. Prossistion is nol &
pretsy word, snd T am muse we will pot
sl pursalves chasp —bal ot any price
it i5 3! prostiinten.

[ we sopposs that

5 maanal

e

By Sir Hector Laing

institution ke Marks and Spencer
could not fall to foregn contral i
sarmeane offered doubde the present
shire pnce? What then af ther
“klode in Britain™ policy® What
prospecis then for the Yorkshire
teatile industey? Bratish tmde, in-
dustry and commence are inferdepen-
dent. and of conirol of key
companiet would have very damag-
Ing knock-on effects.

I 1oy many of our major coems
pinies are taken over by non-Brinsh
owners, and free market forces make
that more rather than less likely, then
the UK will become increasingly &
satellite economy, ‘with decision-
mzkers based elvewhere, If the strate-
gic mansgement decisions aboot
bugineites aperating i this constry
gre taken in Muonich or Milan, in
Mirneapolis or Melboume, who wall
then uphold the interesis of British
cmpbovees and British communites?
> we nod care of do we ool
underatand?

Asa Scot | have not enjoved secing
the control of many large busineises
moving ¢ul of Scoiland because of
the conceniration of wealth and
power in the South-sast of England,
where those who call the shots are
miore likely 1o be based. As a Briton |
do aol wadl that 1o happen o the
Lindted Ernpdom asa whaole, becatse
il would met ke loss of comimerncial
power only, bul ullimately of political
power as webl. If Bricemn loses its
ernmamic power base with the loss of
onneiship of @5 mapr businesss,

wha fa the world would beed our
viewa? We wnold be reduoced 1o
podut il serfdom toa.

I recogrize that it is impoctant for
Britain to remain an open market,
endd that our fimencial services in-
dustry depends an a free inlernational
flow of money, bul the City snjoys a
safrstannial depres |.1;"|;\-r|;||n:-:|,|'|:|r,| umder
Banking and Frnancial Services Acts.

Tvis sl thai chauvinism is wrong,
but the Crermans, Frepch ard Japa-
nese bave froe market economies and
trade successfully in warld markets,
and they are ceriainly chapvinistic =
much more 5o than we are. They have
coondmmec @md financial stmciuees
whieh gafegoard their pational in-
terisds, Are we s0osure that our policy
15 mght and evervone clse’s is wrang?
We must safeguard e national
Ineerest = otheraise, same af wihkat we
think of =5 large Brtish companies,
but which are by world standards
very small, will Iveome increasinghy
casy takeover wrgels for much larger
!'iu:mgn redaiory companics.

The L ment should mow re-
dedinie the lermns of reference of the
Monopolies and Mesgers Commis-
Fion 5o that we can create warkd-clags
British companies specialized 1n one
indusiry, even if this appears 1o
reduce UK compelitgn. [n parafled,
perlaps we should ai l=am siall the
ipeed at which commel” of our
husinesses cam be transferred, and
block thoss speculators whose ondy
inberest is to make a quick killing by
puliing a compay in plav.

something inequitabde in the im-
pobEnee of 4 company's long-service
emplayees, which coniresis sironply
with the concentration of i
the hands of & relatively few fund
managers, [1 seems all wrong that an
arhifrzpelsr whe might have booshi
shares only last menth could decide
the fale uF thoasznds of emplovess
who have given many years of Joval
service. -

Woald it-not he sensible fo devis
gcane formuls by which to redress the
balance beiween money and iime?
For example, sharcholders might be
required 1o “eamn™ their vale by
holding their shares for, sav, a year,
and empiavees might “eam™ & voue
equivalent 10 & definad number of
shares by length of service — say afier
10 yesrs,

We have fought’ wars to keep
Britain independent. Are we By
Eoinig 1o 520l thal hen for instant
cash pratification? It ie esid that
maney alwiys 1alks, but are we really
s0 cvnpcl that we confarm to Oscar
Wilde's definition of knowing “the
price of everyihing and the value of
nothing™? When our children and
g.rnm:h:m'ldm'. aix ws what we were
dioarg while Coreal Britain Limited
aild her indepenidence. and with 1
b wli=respect, how will we answer
Ehemy .

Farm nol calling for a sadical changs
in ceur caprial sysiem bt g re<think of
attiludes 1o wagding i cupital, and an
avceplante SFfesponsihility of owners
b on the par of lund mansgers, 55
ihad thay are Detisr =rving the long-
term interests ol the glimaoe owners
and the nakan,
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ACCOUNTING FOR MERGERS AND ACQUISITIONE

My officials have been considering, in consultation with the
Treasury, what changes we should introduce in the Companies
Bill planned for the 1988/89 Session in the area of agcounting
for mergers and acqulsxtluns. You may like to see the result
of that work which Is reflected in the attached two detailed
papers. The conclusions were endorsed recently by the -
OTI/Treasury Group on aECQU1t1nqLThsuea which Sir Anthony
Wilson chairs. I have now looked at this and 1 agree that we
should go ahead on the lines proposed. I should be grateful if
you could confirm that you are also content.

The main change we envisage is much 'h improved statutory

isclpsure reguirements which should end the ﬂﬂffus:ng and
som@times misleading way in which certain companies show the
effect of mergers and acquisitions in their accounts and make
it difficult for the outsider to understand what has been
happening. We considered more radical options but concluded
that it would be wrong to try to restriet the permitted
treatments by law at a time when the ‘accounting profession is
itself 'embarking on a full scale review of this subject. I
Wwould not in any event wish Government to step unnecessarily
inte territory best covered by accounting standards.
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EAH'TH DIRECTIVE: ACCOUNTING FOR MERGERS AND ACQUISITIONS

[55U

Wnat changes should we include in the Companies Bill on accounting
for mergers and acguisitions in the light of responses to the
Dapartment’ & consiuiletative letter of 23 Decamber 13877

RECOMMENDATIONS
In the next Companies Bill:

we should implement Article 20 of the Directive, which
permits "merger accounting” under stated conditions, at tha
We should introduce

Directive but leave it open to accounting standards to set
ti?htEE,EE"dit*ﬂn’ for the use of merger accounting. (The

net effect is to maintain the existing position with a
slight tightening of the conditions under which merger

accounting is available.) (para 17).

wa should introduce additional statutory disclosure
requirements to enable the effects of mergers and
dcquisitions to ba clearly seen and compared. The details

are at para 18.

3 We should not proceed with the other cptions on accounting
for mergers and acquisitions flcated in ocur consultative letter.
However, in implementing the Directive provisions on acquisition
accounting we should ensure that the calculation of goodwill
reflects the difference between the fair value of the net assets
acquired and the fair value of the consideration given.

& In announcing these changes, (as socn as the policy is
agreed) we should make clear that we intend to lock again at some
of the legislative options we identified in the light of the

H23RAN




:-'.:me gf the review of the standards on goodwill and accounting
£or acguizitions and mergars now beaing undertaken by the ASC.
| 5oma of =hese can be made by regulation).

S The closely related topic of the resarves against which 1t
snould be permlssible to write off goodwill (touched on in our
consultative letter) i1s dealt with in a saparate papar.

[NTADDUCTORY COMMENTS

& The accounting treatment of mergers and acguisitions in
consolidated accounts is a hotly debated subject amongat
accountants and businesses and a wide range of views is held as to
the suitability of the alternative methods - "merger accounting"

and “acguisition accounting”. The iaplementacion of the Saventh

Uirective requiras us to choose between certain options governing
the usa of thesa treatments which were set gut in the note ilssued
oy tha Department in December 1987 (Annex A). Comments on this
note have now been received from interested partiaes.

q Acguisition Aczounting. This is the usual treatment and is

the basic method prescribed by the Directive. It is at present
covered in accauw:ing standards, not the law. The assets and

i

liabilitlies acquired are bruught onto the consplidated balance
sheat at tE‘r value. Any excess of the fair value of the

cansideration over the net assat value is described as ign&will

and must Hl-hat be ﬂritt:n ﬂff immediately to reserves or

aﬂn:tlaed agalnut pruflt: over its useful ecnnumic life. (The

Fourth Directive does not allow goodwill to be carried forward
permanently as an assat). Prnflt: af the acquired company are
included in the Eﬂnﬁﬂlidated accﬂun 8 only from the data of

Acgulsitlion.

B Mergar Accounting. Merger accounting amerged as an

alternative to acguisition accounting for cases whare there is a
true merger rather than a take-over of one company by anothar and

whare no rescurces leave tha group. The essance i3 to treat the

W2 JAAN 5




camSination as if the qrﬂup nad always bEE“ :umblned- In cgpnkerast

o acqguisicion ac:quntiﬂq the 355255 anﬁ l‘abllitjeg of rha

233‘.311’115? :::mpu.r.u:l ArCe 3tated in the consolidated accounkts are

bock values. Profits of the acqguired company are included in t=he

consolidated accounta for the whole year. The Directive givaes
ramber scates the nptiuﬁ of allowing merger accounting undar
stated conditions. Merger accounting is at present defined in
accounting standards, not the law, though statutory marger ralisf
(see below) is a necessary precondition for its use. Very few

Jioups use merger accounting.

Merger Reliasf

3 Marger relief was introduced in the 1981 Companies Act.

Basically it reliaves cumpnnias of the cbligation to set up a

Thus the eampuny can

ahﬂw *he sharea e laaued At nominal Ualuil in its own accounts.
Merger relief is necessary where merger accounting is to be used
in the consolldated accounts - though merger relief and merger
dccounting are conceptually gquite distinct. The other affect of
merger relief 13 that it will in certain cases increass thas

ability of the issuing company to make distributicns.

AREAS OF CONCERN

LD One concern is that the different accounting treatments
permitted might distort take-over activity itself. The variety
and flexibility of treatment, it is argued, encourages take-ovars
which would be diif;cult Lo justify purely on ?ﬂﬂﬂﬂﬂlc

fundamentals: post merger performance suggests that by no means

all mnrgara and acguisitions have been ungualified economic
au:cesa 5tur1a: These concerns emarged to some asxtant during the

recent review af mergers policy. But, by the very nature of the
praEIEM._;;IE;ﬁé;_I;"hard to come by. Some companies have put

forward the argument in Qur current cunaultatitn axercisa that a
tightening of the acecounting rulns would remove the competitive

edge thaey belleve they have in bidding in NWorth America againat US

i
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";—Ietl.:ars who are subject to a less pernissiva acocounting
regi . This argument is of course cwo-edged. The Ccompanias wich

=0 preserve their advantage in making acquisitions burt, equally,

Lt can be argued that this simply enables them to pay ovar tha
>dds for acquisitions. Another argument which is logical, i

difficule to demonstrate, is that permitted accounting treatments
a

currently tilt the playing field more than would otherwise be =h
case in favour of the listed company who can Lssue ghares in a

-aﬁemve: and against the unlisted campany who by and .arQE oSt
nﬂﬂE 8 -aﬁh Did. But "uerall the avidence of distorting affacts

is s:arae and 5Ub]ﬂﬂtLUE. We do not favour legislating to change

the permitted accounting treatments on the basis of thesas

SIUJUmEncs .

il The other principal area of concern is that too much
flexibility in permitted accounting treatment leads to confusing
and misleading accounts and makes inter company and inter vear
comparisons difficult. However, there 1s little pressura to cure
this by eliminating either of the methods permitred at pregent.

The main criticisms of the present situation are:

(a) the two forms of accounting present sgquivalent transactions

in different lights, making it difficult to make muanlngfdi

comparisons betweaen Companlias;

the conditiona intended to restrict merger accounting to
‘trua” mergers are too wide and open to manipulation

B M, -
(though this criticism would have more force if merger

accounting were used more widely);

the ability to use acquisition accounting in consolidated
accounts in cases where the acquiring company has taken

merger relief in its own accounts is an abuse. In

Da+tlcular such creatments can be difficult to fallow and
may result in the wrong figure baing shown for goodwill

arising on consolidation.




lgl disclosure of the impact of the acguisition on the
consolidated accounts 1s i1nadequate, in particular very faw
IR A e S
COmMpAnNlas glve infoarmatlon about ad]45:m1n;5 made to book

=== =—_

values of aszets and liabilities ﬂﬂqulred.

=  —

L2 Cpinions range right across the spectrum on all these
points. The Accounting Standards Committee is attempting to find
a consansus 1n LES review of the accounting standards on
Accounting for business combinations and goodwill. Howaver, we
nead o take decisions on the legislative framework before the
raview 1s complata. The letter circulated in December said that
@ did not, in implementing the Directive, intend to step into

territory best coverad by accounting standards.
THE CONSULTATIVE LETTER

13 The consultative letter sgught to focus consultsas on
legislative changes rather than prolong general debate on the
marits and demerits of merger and acquisition accounting and the
“reatment of goodwill. It sought views in particular on the

following:

tl) Should we take advantage of the option in the Seventh
Directive to ntrm:t {but not requlra} merger accounting

where certcain nnnﬂitiura are mety

e — = = e ==y

Should we requirae addltlnnul disclosuras to snabla tha

s

effects of margers and acqu;sLt1qna on the consolidated
daccounts to be clearly seen whichever treatment is usaed?

e ——

Should we Dring the conditions for merger relief into line
e

With those we introduce for mearger accounting?

-

Should wa regquirs consistent treatment between individual

and consalidated accounts?

Should we restrict merger accounting to "real” mergers?




RESULTS OF CONSULTATION

L4 The consultation reveals a consensus in favour of steps [1)

and (2} but relatively little support for going ahead at this ,

staga with any of steps (3]} to (5). A summary of the main

rasponsas 15 at Annex 3.

i5 The lack of enthusiasm for going beyond better disclosure

ceflects the controversy within thas accounting profession on many
- L,

of the issues raisaed in our letter:

5 Many consultees argue that the Dapartment should await the
review of the relevant accounting standards. This review

has of course been announced since we wrate and the

"threat” of legislation was probably a f;Etar in getting
dgreament to it. The argument is that the changea would be
controversial and, regardless of one‘'s view on the merits,
Wwould need much fuller debate bafore any changes to the
law.

Some argue that many of the changes canvassed should be for
accounting standards rather than the law. One reason faor
putting forward the legislative option; and seesxing to take
acvantage of the opportunity provided by implementation of
the Seventh Directive, was that we doubted the ability of
the existing Accounting Standards Committee to get to grips
with this issue. However, post-Dearing the accounting
standards setting body may be in a better position to

tackle this subject.

dJthers argue on the merits. A number emphasise the need to
keep the current flexibility as long as companies are not
able to retain goodwill on the balance sheet as a permanant
asset. One of the attractions of merger accounting is that
no goodwill arises on consolidation and the problems of
dealing with 1t are thus side-stepped.

W2 IAAN




Le The general conclusion 13 that we would need an extremaly
strong casa before enforcing radical change agains: the

considerable doubts of the accogunting profession.
CETAILED PROPOSALS

(1) RMI 40T REQUIRE MERGER ACCOUNTING UNDER TTH
CIRE

L7 The Directive requires explicit legislacive provision to be
made if merger accounting is to continue to be available. ¥o
consultee f[avours outlawing mecger accounting though soms favour
crestricting its use (at least in the longer term) to very tightly
defined circumstances. We recommend therefore that we follow the
option in Arcticle 20 of the Directive to permit the usa of merger
accounting. The Directive lays down minimum conditions which must
be met. We intend to introduce the Directive conditions with an
addicion designed ta overcome a technical weakness. We also
intend to makxe clear esither when we announce firm proposals or
during the passage of the Companies 3ill that wa considar that
ACCOUNting Sstandards can set conditions in addition to those
spacified in the Directive. This is important if existing
conditions in accounting standards not taken from the Directive

Ara to remain avallable.
{ 2] ADDITICHAL DISCLOSURE

18 Consultess are almost unanimous in favour of more sxtensive
disclosure and that this should be covered in legislation. There
15 also a Wwide measura of agreemant on the detail. We rsconnand

therafore requiring disclosure:

(a) for all mergers and acquisitions in the financial year in

gquestion:

(i) the names of the combining undertakings;:

N23AAN




{11) whethar merger or acquiszition accounting has been
used:

in respect of each material acguisition or merger in tha

financial year in gquestiont

details of the composition and fair value of tha
consideration for the merger or acquisition:

where acquisition accounting has been used, a table
showing the bock values and fair values of the

agssets and liabllities acquiriﬁ? including (a) the

Iffl:l nf applylnq Eﬂﬂllltlﬂt ac:nunting policias,
{b) an e:planl:ian of significant adjustments and
(e) the amount of the ~goodwill arising on the

—

anquia:tlun,

“L=E —

where merger accounting has beaen used, the effect of
applying :qngilp-qingccuunting policias on the

assets and liabilities acquired, including an
explanation of significant adjustments:

a breakdown of results for (i) the period up to the
date of the acquisition or merger (or disposal) and
(11} the prior year.

Consultees tended to tha view that it was unrealistic to sesk a
breakdown of results post merger or acquisition and we do not
propose to require this.

(el In respact of ncquiaitiunu, the cumulative amount of

goodwill written off, net of dllpﬂlllu

—_

ALIGN CONDITIONS FOR MERGER RELIEF WITH THOSE FOR MERGER
ACCOUNTING

19 We put this forward on the basis that merger raliaf had

N231AAN




basn lntroduced to facilitace mercger accounting and that thara
therefore no reason to set different condizions for Terger

and for merger accounting. A clear majoricy - chough far

= consultess take 3 differant view.

20 The argument turns on one's views of the use of acquisicion
dccounting in conjunction with merger relief. This has become an
incraasingly COmmON practice since merger relief was introduced in
L?Bl+ It 1s attractive to companies i{n that it enables them to

drl‘! ©Off goodwill arising on consolidatisn against the share

premium that would have been created in the absence of merger
ral1ef. willst enjoying the advantages of u;Inq acguisition
agg?ﬁﬁhlpg iwhich tends to reflect the steepast profics growth).
Critics of the practice see it as enabling companies to get the
cest of two worlds: certainly it was not énvi:ngud'uhen-méEair
Faliaf was introduced. On the other hand many argue thact,
whataver the original purpose of merger ralief, 1ts use in
conjunction with acguisition accounting has proved beneficial,
given that the Fourth Directive does not allow goodwill ta be

carried as a permanent asset.

21 If it 18 considered acceptable to take merger relief in the

parent company's individual accounts and combine this with

ACQuisition accounting on consolidation then there is no reason in
principle for bringing the conditions for merger relief and merger
accounting into line. A number of consultees recognise that this
i3 a controversial topic within the prnfasa:an and argue that the
jepartmﬂnt should stay 1tﬁ.hand pEnding the raview of accounting
standards. Some go further and argue that the purposes of merger
relief and marger accounting are guite distinect: merger reliaf is
about capital maintenance and marger accounting about consolidated
accounts. Whilst the first part of this argument ia tachnically
correct 1t lgnores the fact that merger raelief was introducsd
specifically as a necessary precondition to permis marger

accounting.




12. On balance, howaver, we recommand that we do not introduce

this into the next Companies Bill but await the raview of the
iccounting standards. We should make clear tha: at that stage we
shall reconsider. There i3 power in the Companies Act =5 amend
the merger relief provisions by regulation. This would enable us

to align the conditions for merger relief with those far merger

ACCQUNTLAg .

(&) CONSISTENT TREATMENT 2ETWEEN INDIVIDUAL AND CONSOLIDATED
ACCOUNTS

23 We also favoured this option. though acknowledged it could
nave the undesirable side effect of affecting distributable
resaerves of some companies. Almost all consultees are against
this option, on broadly the same grounds as for (3).

24 The thinking behind consistent treatment is that (i) it
would prevent the more outlandish and difficult to follow
Accounting treatments found at present, in particular where
gocdwill arising on consolidation is not calculatad by setting off
the fair value of the consideration againat the fair value of the
acquisition and (ii) it is preferable that the value in the
parent s accounts raflects whether the company perceivas the

acquisition as a merger or acguisi:zion.

25 Since wWwe wrote, however, we have thought further and we
recommend that we do not go ahead with this option as such. The
#rong set off tends to be made where merger relief is =aken {(and
nominal values used in the parent company's accounts) and this is
followed by acquisition accounting on consclidation. Howaver, wa
are nowWw clear that we cCan regquire the correct set=off to ba zhown
in implementing Directive provisions on acquisition acsounting.
The effect will be that, where a company takes merger reliaf and
uses nominal values in its individual aecounts for tha sharasa
1ssued, 1t will be forced to make a consolidation adjustment to
snsure that goodwill is calculated correctly. This does not go
gulite as far as requiring consistent treaatment but, when couplad
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w.'l the disclosure at (2] above, should have auch the same
@#ffact. We should make this clear in announcing gur ilntencions.

SHOULD WE RESTRICT MERGER ACCOUNTING TO "REAL MERGERS"7

B This was lncluded in the consultative lettar but not as a
serious cption for legislation. Drafting legislation to achiave
this end would be extremely difficult with every chance of it

failing to achieve its purpose. WNothing has emerged from the

consultacion which inclines us to change our assessment and we

racommend that this is not pursued. This does not mean that the
option 1s without Lts attracticns. A number of consultees favour

maving in this direction but probably via accounting standards
rather than the law and not within the timescale of the nexc

Companies 8ill.

Ccompanies Division Branch 3
April L3288
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[MPLEMENTATION OF THE EC SEVENTH COMPANY LAW DIRECTIVE ON
CONSOLIDATED ACCOUNTS: ACCOUNTING FOR MERGERS AND ACQUISITIONS

Since the formal consultation on implementaticn of the EC Seventh
Company Law Directive in 1985/86 there has been a lively debatas (n
the accountancy and business world on the possible shortcomings of
acquisition and merger accounting and the flexibility of treatment
presently permitted. Ann Wilks wrote to you on 1 May on the wider
issues raised by this. We are grataful for the very helpful
responses to her letter from you and other consulteas.

In the light of this, and of the possible review of SSAPs 22 and 23,
wa hava looked again at the legislative changes we might make,
linked to implamentation of Articles 19 and 20 of the EC Seventh
Company Law Directive. I am writing co invite your views on this
spacific aspect.

I attach a note setting cut the main lagislative opticns we have
identified. (As you will see, these are not mutually exclusive,)
The reguirement to show that we have implemented the directive in a
binding manner means some legislation is inevitable, But it is not
our intention to step into territory bast covered by accounting
standards. I should particularly welcome your comments on the
raspactive roles of standards and the law in this arsa.

Qur preliminary view is to favour the following legislative changes:
(i) permit but not raquire merger accounting where the diresctivae

4
conditions are met; otherwise require acguisition
accouncing;

raguira additional disclosura where businesses havea combined,
an the lines suggested in Option B;

briag the conditions for obtaining merger relief into lina
With the directive conditions for mecger acecounting, as in
gption C;




require consistent trzatment between parent and consolidarad
iCCounts, on the lines of Option D or QOption E.

nanga wnich we belisve merits serious considerarion would
trict the ability of companies to-cancel the share premium
. nrough the courts using the procedures in secticns 1315-117

the Companies Act whnere this is used to create a reserve against
ich to write-off the goodwill arising on consolidation,

should welcome comments on both the daegsirability and
facticability of these changes.

I

We believe that in the main accounting standards rather than
lagislaticn provide the best way of dealing with the related issues
L the treatment of goodwill and of provisions made in the contaxt

an acquisition, We intend to legislate, however, to make clear

fat 1t 1s not permissible to write-off goodwill to the revaluation
rasarve. Ygu may recall that this proposal was floated in a
consultation note issued by the Department in 1986,

I should be grateful for written comments by 19 February 1988,

Il am writing in similar tarms to the other CCAB bodies, tha ASC, the
CBI, ths Stock Exchange, the Law Society and the Law Sociaty of
scotland.,

i L b"“‘-'-"‘l\-\

'l'-:al_ri""ll':"':"l""ﬂ

NMEKWORMAN ~




. ADDaEx

ALCOUNTING PCR MERGERS AND ACQUISITIONS:

DETION A - MINTMAL CHANGE

—mplament the saventh diractive sg st the exiz=:
fositicn as Little as possible i=:

‘al allow merger accounting whers the conditions set our
diractive ara met, Hequire acquisition accounting
cLherwise,

Limie
A ;

L5
Saorlve

closure to that which is mandatory under the
¥

‘¢l make no change to the merger relisf proviaicns.
Comment. This option is favoured aither !f we ~oaclude that

thera 18 no ssrious problem or that any problems which warrant
change should and will be dealt with by accounting scandards.

JETION B - ADDITIONAL DISCLOSURE

« but with additional disclosure requived by law.
in disclosure requirements should be:
the names of the combining companies (Article 20 af tha
Saventh Directive regquires this faor mergar accountingl:

whether merger or acguisition accounting has been used;

details of the composition and fair walue of tha
consideration for the merger or acquisition;

whers acguisition accounting i{s used, a tahla showing the
back values and fair values of the assets and liabiliries
acquired, lncluding the effsct of applying cansistent
accounting peolicies and an axplanation of significant
adjustments;

Hh&l‘.’i I].'IE!.'Q'EL' aﬂ'cﬂunting - Uﬂﬁd, ..-_.l'_lE- effﬂct .:E appl}!-_:'—:r
consistent accounting policies on the assets and
liahilities acquired including the explanation of
significanc adjustment:

In addicion we might requires a breakdown af the results for (i)
the period up to the date of the acguisitien or merger (ar
disposal): (ii) the prior year; (iii} the pariod from the date
of acquisition to the year end. Wa should welcome views in
particular on whether such an additional requirement would lsad
te the provision of useful and meaningful informacion.

Ccemmant. This is at present dealt with pPrimarily in accounting

standards. There i3 a broad consensus in favour of be=tar
disclosure, if rnot on precisely what this should cover. Sinsa

SRIADH
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L - CONSISTENT TREATMENT BETWEEN PARENT AND CONSOLIDATED

with the additional requirement that treacment in the
#d accounts must be consistent with treatment in
cocounts. This means:

m@rger rasarve in the parent's accounts,
acguisition accounting ia the conselidaced

wilithout merger raserve in the parant's accounts,
merger accounting in the consolidated accounts,

N9 merger relief in the parant's accounts, followed by:
acguisition accounting in tha consalidated acecounts.

One way of achieving this might be to specify how the "book
value of sharea" hald 3y the parent in the subsidiary are to be
sed (ie nominal or fair value). £

Thals would avoid zome of the more curicus and
ta follow t:zatments - in particular whera merger
in the parenr 3 accounts (without establishing a
following this with acqguisition accounting on
nsa_lﬂatlen. In conseguence saome companigs do ok calcalatas
alament in an acguisition by satting off tha fair
investment against the fair value of the ret assats
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counting treatmant crequired by this option
ain circumstances affect tha amount of a company's
reservas.
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watld Be aausuial £o maxa a ErFsaement in Ehe parent's accounts
uape1den: on tae acecsounting methed used on conselidaticn bur we
do nok szae that this would cause any difficulty since in
Peactice the accounting poslicles Wwill be-dacided ar the =ame
Eime.

JPTION E - PROHIEBIT MERGER RELIEF IN PARENT COMPANY'S ACCOUNTS
WHERE ACQUISITION ACCCUNTING [S USED ON CONSOLIDATION

Thisz 15 a tighter varsion of Option D. Companies which wished
: : , : : F

Lo us2 acgulsltlaa asfounting on consolidation would be barred

Erom taking merger ralief in the parent's accounts,

Commant. Givan Ekat theras aras additienal conditions in
accounting standards (and possibly in legislation) which
companies have to mest before they can merger account this
eption would alse have tha effect of restricting merger relief
bayond the 3 111 conditions., It should eliminate the treatment
wheres companias take merger relief, create a merger ressrve and
acquisition account on consolidation.

Like Option O it may make the accounting treatment in the

parent's accounts dependent on the treatment in the consolidated
accounts.

OPTION F - MAKE MERGER ACCOUNTING MANDATORY WHERE MERGER RELIEP

IS TAREN

As Option C, with the additicnal requirement that merger
accounting must follow merger relief and (by implication)
adguisition accounting would apply where thers was no merger
ralief.

comment. This would remove one of the problem areas - tha nsa
T _ SRR T [ g ¥ 3

of acguisition accounting with merger relief - and would cut
down an the flexibility in the choice of accounting matheds.
There is a difficulty, however, in that the accounting standards
would not be able to prascribe rastrictions on the use of merger
accounting over and above those in legislation.

OPTION G - RESTRICT MERGER ACCOUNTING TO "REAL" MERGERS

This is an alternative to Option C. It would involvae aithear
imposing much mora restrictive conditions for the use of marger
Accounting than thosa sat out In the directiva (broadly on US or
Canadian linas) or achieving the same effect indirectly by
getting much tighter conditions for merger reliaf.

Comment. This would return more closely to what the Department

had 1n mind when Ehe merger reliaf concession was introduced.
It would mark a substantial departura from current practice. It

is likely that it would prove extremely diffisult to draft
l= 1'la ion which could not be andermined in practice.
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ANNEN B

.mm'rwr; FOR MERGERS AND ACQUISITIONS

SUMMARY OF MAIN RESFONSES

TIG‘&SUJ‘.’E

Share many of our concerns.

Agree on need for better disclosures favour, in addition to
our proposals, 3 pearmanent record of goodwill (now ineluded).

Favour prohibiticon on use of merger reliaf where acquisition
accounting used on consolidation.

=mphasise need to consider changes within comprehensive
framework = in particular in relation to treatment of goodwill
[ favour inclusion in consolidated accountg at cost lass
provisions for permanent Zall in value.) (We have sympathy with
this but have to implement Tth Directive in the context af 4th
Directive = change not realistic in short term - and fact that
review of SSAPs 22 and 23 only just under way. )

ACCH
Favours:

merger accounting restricted to "true mergercs” with
watartight criteria in standards

minloum conditions which =ust be met for merger accounting
prascribed in legislation

oringing conditions for merger relief and mercger agcounting
inte line

in place of our consistent treatment option, legislative
prevision that where merger relief is taken and acguisition
agcounting used company must either (i) create merger reserve
in the holding company's own accounts or {ii) make a
consolidation adjustzent to give correct calculacion of
goodwill. (This is in line with our current thinking)

by implication awaiting outcome of review of SSAPs 22 and 23
and Dearing Commictea.

ICAEW
Favours:
- minimum changes necessary to implement directive

- allowing merger accounting and leaving circumstancesa to




‘::cun:ing standards

- better disclosure.

Agalnst options on consistent treatment.

Divided views as to whether conditions for merger relief and
marger accounting should be brought into line. Propose that do

nat for the Sime being align the two.

Suggests aligning conditions for merger relief and merge:g
accounting in case of 5133(1) only.

[CAS
Favours minimal legislacive changes for time being.

Favours discussion and consulkation on radical approach to
accounting for business combinations:

i) all aggets and liabilities =2 be revaluad following any
ma jor change in the combination of the group:

(1i) consclidation to be on marger accounting basis;

{1ii) reorganisation costs to be disclosed in the year of
combination;

Againsks

= alignment of conditiona for merger relief and merger
accounting

- Sonsistent treatmant,
[CAL
Favour minimum change.

Law Society

Overall in favour of minimum change but with additional
disclosure.

Spacifically against amendments to 51311 and alignment of merger
ralief and merger accounting conditions.

Arthur Andarsen

Favaur:

- opportunity for all to express views before any legislation




.euv:nq A8 much £o S55APs as possible

= restricting merger accounting to cases where no dominane
party |though recognises this cannot be agreed guickly)

consistent treatment (in principle)
additional disclosure (more extensive than we proposed)

Price Waterhousa

Regard use of§l3l with acquisition accounting as unintended Bue
beneficial.

Agalnst legislative change until review of standards complete.
Can accept additional disclosura.

Arthuar Young

Favour minimal changes to 5131 since share premium to do with
capital maintenance rather than financial reporting.

Alsc against alignment of merger reliasf and merger accounting
conditionsg.

Also against consistent trsatment.

Peat Marwick

Against precipitate change.
Favour minimal change with additional disclosura.
Against other optiocns.

Spicer & Jppenheim

Letter focuses on concern that Covernment might restrict use of
merger relief to cases where merger accounting used on
consolidation. Argues strongly against any such change.

International Stock Exchange

Favour implementing merger accounting opticn from Diractive,
additional diselosure and tightening of marger accounting
conditions.

dther changes should be deferred until review of SSAPs
complate.




{Intarin reply only)

Favours restricting mearger 4CcCOURCLIAg to true mergers.
40 change should be made to availabilis=y of merger ralief until

the "question of the treatment of goodw:ill had Eeen finally
agreed”.

A zummary table L= attached.




ACCOUNTING FOR MERGERS AND ACQUISITIONMS: SUMMARY OF FRINCIPAL
RESPONSES TO CONSULTATIVE NOTE

(1} [2] L3} 4] (5]
N ¥ ¥ b 4 Tia)

|

Law Sociaty

Arthur Andeczen

Spicer & Oppenheim

Celoittes (F)

Arthur Young (g}

Faats

Stock Exchange

CBI(h)

Hay

[ L) Fermit but not require mercgar accounting under Tth

(2} Additional disclosure bayond that mandatory under Diractive

{3} Align conditions for mergar relisf and mArger accounting
Consilstent treatment of individual and conssl. accounts

[ 5] Restrict marger accounting by law te "raal mecrgecs”

Footnotas

(a) but sees poesible EC complications

(B) but im favour of variant

le) Ln principle - “"watartight” criteria to be agreed in standards
(d) only disclosure requirad by directive

(&} in principle, i(f consensus could be found

[£) Mr Holgate's perszonal visvs

ig] Mr Paterszon's persconal views

{h) Preliminary reply only.




RE@RVES AVAILABLE FOR GOODWILL WRITE oFF

Iasues

Should we further CESLtrict the reserves available for goodwill

write-off? In part*ﬂular-

(1) should we restrict the ability of companies to seek the

approval of the courts to cancel their ahare anmlum agcount for

the purposes af CI®Atlng a reserva whlcP is used ln the
consolidatad aceoounts for the purposes of writing off goodwill?

(id) should we amend para 34 of Schedule 4 of the Companies Act
O make it clear beyond doubt that it is not permissible to
Write=off gcndwill to the revaluation reserve in (i) individual

—_— —

acdcounts and {il) consolidated accounts?

Recommeandations

We recommend:

that we do not pursue (i) above for the next Companies
811l. We should make clear, however, that this is an
option we may want to reconsider in the light of the

s —

outcome of the current review of the accounting standard on

the treatment of goodwill.

that we amend Schedule 4 tc make clear that purchased
goodwill (i) in individual accounts or (ii) arising on
consolidation cannot b- written off to the revaluation

-

regarver

Tlmlng

i We should announce our intentions together with the

closely ralated proposals covered in the separate papar on




-]'}t.l]'l.tlng for mergers and acquisitions.

Explanation of the Main Terms Used

4 Purchased Goodwill is the amount by which the fair value of

the price paid for a business exceeds the fair value of its

sgeparate net assets. The prescribed treatment in the acquiring

company's accounts is either to amortise goocdwill through thae
annual profit and loss account or write it off to reserves. The
Fourth Directive does not permit goodwill to be carried

jr—— =

indefinitaly as an assut.

C—— = ——

5 The revaluation reserve is the reserve created when a

company revalues an asset and initially represents an unrealised
profit. Usually it is un&y redp;eg whan the same asset is
depreciated falls in value, is scld, or whera the accounting
convention changes (eg from current cost to historical cost). A
number of companies write nfE acquired goodwill o the ra?aluatlmn

Cesarva.

& The share premium account represents the axcess of the fair

value over the nominal value of shares issued. The Companies Act
tightly restriects the purposes for which the share premium account
can be used, on grounds of capital maintenance. However, sections
135-137 of the Companies Act enable companies ko apply to the
courts to reduce capital. These procedures are intended to be
used by companies in severe financial difficulties but are

increasingly usad to create a reserve thch_ﬂﬂﬂ be usad in the

consolidated accounts fa{_gﬂnduill ur:te-aff.

INTRODUCTORY COMMENTS

7 In the consultative letter sent out in Decembar an

accounting for mergers and acquisitions we suggestad that we

wanted to look at the possibility of restricting the ab;l:ty af
the courts ta cancel a company's share premium account for the

purposas of wr:t rg | off goodwill: we also said that following
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E".Ef consultation we lntended toa :la:1f~£'_ :he_. law to maka clear
that gocdwill cannot be written off to the revaluation resarve.
The response on the first point from both companies and the
accgunting profession was almost uniformly hostile:; on the second
there were strong objections from companies who write off goodwill
in this way but the views of the accountancy profession were mixed
and on balance in favour of changing the law as proposad.

8 To give perspective to what te the non accountant seems a
technical issue of only presentational significance, I addrass
first the guestion as to why companies attach importance tao the

—

rules governing the resarves available for goodwill write-off.

The simple answer is that companies are naturally keen tg pﬁE the
best awvailable gloss on their accounts. For an acguisitive
company, particularly one in the service sector, the figure for
acgquired goodwill to be dealt with in the consolidated accounts
can be very large since much of the value of what is acgquired, eg
creative teaaﬁ in advertising, cannot be treated as assets under
accounting rulea. The way in which this goedwill is dealt with
can significantly affect the appearance of the accounts and,
arguably, the perception of thepanmpany by the outside world.

Until recently companies have had the option of retaining goodwill
as a permanent asset. Were this still the position companies

T SR

would probably attach little importance to the issue of reserves

to which goodwill may b? written off. Of the two available

treatments for gﬂﬂdwlllfCGMPaniEE are generally reluctant to use
amortisation whera the goodwill figure is large since this will

depress the reported figure for group profits. Most companies

therefore have a policy of immediate write-off. (Companies which

traditionally have amnrtiggg;guadwiLl are f;ﬁding to change their
accounting policies in favour of immediate write-off.) Companies
either with limited reserves available for write-aff or who, for

presentational reasons, 4o not wish to use the profit and loas

T e ==t

reserve will be attractad to use any other reserve which is

— -
available or can be created. Some companies therefore use the
evaluation reserve or seek (via the courts) to cancel the share

sremium account and use the reserve created in its place for

R26AAI




i_‘gl:@h'ill write off.
9

The two issues are considered separately below.

USE OF THE SHARE PREMIUM ACCOUNT FOR GOOLDWILL WRITE OFF

10 The idea of restricting the ability of companies to eancel
their share premium account 1in order to write off goocdwill was
mentioned in our consultative letter but nos developed. The
reasoning behind the 1dea is that the Companies Act clearly

prchibits direct write off to the share premium account. Seeking

S i

the court's appranal to cancel the share premium to create a

reserve for this purpose is a device to circumvent the
rescriction. In addition it is strange that a provision of the
Act intended to assist companies in financial difficulties is
being used Dy sound companies to deal with the presentational
problem of goodwill arising on consalidation.

11 With one exception reaction has been hostile., Wa recommend

that this is not pursued for the next Companies Bill: ewven though

e

the arguments raised against the proposal are not conclusive, wa
would need to spend time wurk1nq up a much morce carefully

developed p'ﬂFﬂth and then consult mnrn wldeLy. Since the

- e i

proposal 1s clearly controversial we do not believe there is time
to develop this idea. In announcing our intentions, howaver, we
should make clear that we may wish to look again at this option
once the Accounting Standards Committee has completed its review
of SSAP 22 (accounting treatment of goodwill).

12 Consultees deploy the following arguments against the
proposal:

(1) a8 long as companies cannot retain goodwill as a permanent
asgsat there must be flexible options open to a company to enable

immediate wrikte-off;




{. there are safeguards against abuse since the process

requires the approval of sharehnlde:s and the court is regquired to
look to the interssts of B‘.-:‘E-fl"tg creditors: —— =

— — e
(iii) the proposal confuses the role of individual accounts and
consolidated accounts: the share premium account has a spacial
Status in individual accounts as a protection of a company's

capital base but this concept has no real meaning in conselidated

accounta.
These arguments are not conclusive,.

= 0On (i), we recognise that companies need a means of
writing-off goodwill immediately. However, where no other option
is available, a company can create a goodwill write-off reserve
with a zero opening balance to “hEEE_tEE_?Dﬂd"lll_}ﬁ_ﬂPbiFEEJ
There is no bar on this in the Companies Act. This has Eﬁé_meri:
of showing clearly the cumulative amount of goodwill written off
though there are mixed views on whether negative reserves are in

—

principle desirable.

—

- On (ii), it should be borne in mind that the cancellation

of the share pr amlum account 1s reflected first in a company's

individual accounts and is carried thruugh £o the consolidated

accounts. A side effect of this - which we trust is fully
appreciated by the courts - is that it can eventually enhance the

realised reserves af the parent company. " In gaining the Court's

approval for the nancallatlnn a company will typically give an
undertaking that the special reserve created in place of the share
premium account will not be treated as realised profit as long as
any existing creditor remains unpaid. It is, however, relatively
simple to pay off or re-finance existing creditors, in which case
the reserve would be realised and thus distributable.

= Point {iii) is technically correct but ignoras the
potential effect on the individual company's distributable

reserves axplained at (1i).

R2BAAT




UE! UF THE REVALUATION RESERVE FOR GOODWILL WRITE OFF

History

14 The revaluation reserve is specifically covered in the
Fourth Directive (Article 33.2 - egxtract at Annex A). 1In
implementing the Directive as part of what became the 1981
Companies Act the UK decided to allew the ravaluation reserve to
be reduced only in the ways specified in the Directive, It was
not the intention to allow the writing off of _gocdwill to the

'evalua lDﬂ reaerve

—

L5 The relevant legislation i3 now found in para 34 of
Schedule 4. (extract at Annex B). Unfortunately the law did not
unambiguously achieve the intended effect. The Directive
provisicn, that the revaluation reserve must be reduced to the
extent that the amounts transferred to it are no longer necessary
"for the implementation of the valuation method used and the
achievement of its purpose”, is implemented in para 34(31) by
reference to the amounts being no longer necessary "fnr the

purposa of the a::uuntlng policies adopted by the :ﬂnpany

number of companies believe this can be taken to refer to all of

their accounting policies, not just those relating to revaluatluns

and in conseguence writa off goodwill to the revaluation rasarva.

—

16 This problem came to light in 1985 when the accounting

profession expressed concern that the law was unclear, In

consequence the Department published a consultative note (Annex C)
in 1986 which argued that the law should be changed to make clear
that the revaluation reserve could not be usad in this way. This
was presanted primarily on the basis that the Fourth Dirsctive did

not permit this use of the revaluation reserve.




=

w lts of Consultation

17 Most respondents to the 1986 consultative note agree that
legislation is desirable since the existing law is uncertain. A

13]ert? - but by no means all - consider that the snluFiun iz tn

e —

make clear that such write-offs ara nat permissible. Some argue

'L ]

chat more debate is needed within the prnfeuslun and doubt that
the practice involves a real abuser others draw a distinctisn
oetween individual and consolidated accounts; and a number argus
that this issua has to be considered in a broader context. Recent
responses to our consultative letter of 23 December 1987 (which
sald that che Department intended to legislate on the lines
proposed in the earlier consultative note) also reflect mixed
views - even 1f one allows for the vested interests of soma of the
companieas who have replied. Saveral pecple suggest that

Article 33 of the 4th Directive allows member states to "lay down
rules governing the application of the revaluation reserve ,..,"
and that this would allew the UK to provide specifically that the
writing-off of goodwill is a permittad use of the revaluation

reggrve.

Whare do we go from here?

18 It is BuFerchxally attractive to say that this should be a

EEA T

matter tor a::aunting standarda rather than the law.

Ln:urtunntaly the structure of the Fnuth Directive prevents this.
The revaluation reserve can only be used in this way if
specifically permitted by law. We must therefores consider the
legal and policy aspects as regards (i) individual accounts (ii)

consolidated accounts.

Interpratation of Article 33(c) of tha 4th Directive

19 Whether or not the 4th Directive allows Membar Statas to

permit the writing-off of goodwill to the revaluation reserve

Arricie 33{c). Cﬂuld tha rulas rafgrred toa in the f:rs: line

R2GAAL




c.er this?

20 The wording itself is opague. It is difficult purely on a
textual analysis to concluda with certainty that such a rule is
not permitted. However, ..om consideration of the context in
which Article 33 was prepared, and from recent discussion with ths
Commission, 1t 18 clear to us beyond doubt that this was not the
intention., The Commission has made clear that the second para of

=

resgrve begomes realised as thae agget to which 1t relatses 1=

e ——

depreciated and (ii] where the reserve may become realised in

whole or in part on disposal of the asset to which it relates, and

for no other purpose. The revaluation reserve is seen as

4 capltal reserve; it should indicate the extent to which tha
basis of valuation in the accounts has moved away from purely
historical cost. For these reasons it is singled out for specific
rJlEE under the Fourth Directive. Taken in context it would be
extramely curious i1f Member States were frea to allow reductions
for gquite different purposes.

21 Given the obscurity of the wording, we believe that the
European Court would try to make sense of the Directive by
reference to the context and intention. We consider it likely,

were the guestion to be put, that the Court would uphold the

argument that the Fourth Directive does not allow a Member State

to permit the write off of goodwill to the revaluation reserve.

22 Article 29.1 of the Seventh Directive applies the Fourt
Directive valuation rules, including Article 33, to consolidated
accounts. Legally therefore, it is difficult to argue that the
position is different in consolidated accounts than in individual

ACCOUNTSE.

Folicy Considerations: (i) Individual Accounts

23 The reason for distinguishing between the writing off of
goodwill in individual company accounts (which arises where a

R2BAAIT




c.:ran:,r buys an unincorporated body) and goodwill arising on
consolidation {(which is much mora common) is that only in the
former case does the effect on the ability of a company to make a
distribution have to be considered.

24 Wnether a reserve is realised (and thus available for
distribution) is relevant only in the case of an individual
COmpany & accounts. The revaluation reserve is usually an
unrealised reserve though over time may become realised because of

e — =

the additiconal depreciation charged to the profit and loss aceount

on the revaliﬂﬂ A3sets. Although not strietly true, it is
commonly held that write offs to this reserve have the advantage

of enabling a company to preserve cther distributable reserves.

e —

25 In most cases goodwill is written off iamediately as a
matter of accounting poliey, not because there has been a loss of
value in a business just purchased. In such cases it is not self
evident that an unrealised reserve such as the ravaluation reserve
ghould not be used for the 1Eit1al write-off. S5AP 22 does not

rule this out in principle though an ED which praceded it did so.

However, SSAP 22 requires, since goodwill cannot be retained as a

————

pEtm&ﬂEnt asget, that any iaitial write qff to an unrealised

reserve should be followed by a series of t:ansfera 50 as to
deplete realised reserves in the same way as if the amortisation

route had been followed. Unless transfers are made the resulting

revaluation reserve could comprise a mixture of realised and
unrealised profits and losses. The interpretation of thea
resulting balance could be impossible for readers of accounts and
15 potentially misleading.

26 On balanca wa favour a bar on write offs nf_gqnduill £t the

revaloaction resarve in lndivldual accounts. This wills

(a) prevant confusion as to the extent of distributable

FEsarves.

ensures that the revaluation reserve relates solely to the




. ravaluation of assets which will improve the transparency
of accounts.

Policy Considerations: (ii) Consolidated Accounts

27 Most goodwill arises from the acguisition of one company by
angther and thus affects the consolidated accounts. The traatment
of goodwill on consclidation is thus of much more practical
impuqtagce to companias than the treatment in 1n&iu1dua1

accounts. e

ra: [t is more difficult to see a strong case for prohibition
in consolidated accounts where the ability to distribute profits
is not an issue. It is in any event dlEf{;Elt tﬁ.read'iﬁb_ﬁuch
lnto the split or level of consolidated reserves.

29 It must also be remembered that the alternatives to the use
of the revaluation reserva may not be preferable from our point of
View. Possibilities include the creation of a negative é;;ﬁﬁail
write off reserve and applying to the courts for the reduction of
sha;e premium account. It is also conceivable - thuugh'ﬁa}haps
fanciful - that a company might capitalise the ravaluation reserve
(as is permitted) and then apply to the courts to authorise Ehe

cancellation of the share capital so created for the purposes of

writing off goodwill,

30 Furely on pelicy grounds we would be prepared to allow
companies to write off géEdﬁ?lL to the revaluation reserve in the
consolidated accounts, pending the review of the relevant

=

standards.

Conclusions

3l In individual accounts we consider that poliey and legal

considerations polnt in the same direction and we do not propose
to permit the use of the revaluation reserve for goodwill writa off.
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32 In consolidated accounts, the legal considerations indicate

that we would need strong policy reascons for wishing to permit tha
writing off of goodwill to the revaluation reserve. We do not

believe that strong enough reasons exis= and wa proposa therafora

to make clear that this is not a permitted use of the revaluation

[a3geIve.

Companies Division Branch 3
April 1988




FOURTH DIRECTIVE

Articla 11

2. 'al Where paragraph 1 is applied, the amount of tha
difference between valuation by the method used and
valuation in accordance with the genaral rula laid down in
Article 32 must be entered in the ravaluation rasarve under
"Liabilities', The treatment of this item far taxation
purposes must be esxplained either in the balance sheet aor
in the naotes on the accounts.

For purposes of the application of the last subparagraph of
paragraph 1, companies shall, whenever the amourt of the
ragerve has baen changed in the course of the financial
¥ear, publish in the notes on the accounts inter alia a
table showing:

= Bhe amount of the reavaluation resscve at the beginning of
the Einancial vear,

the revaluation differences transfarrad to the
revaluation reserve during the financial year,

the amounts capitalized or otherwise transfsrred from the
revaluation resecve during the financial year, the nature
of any such transfer being disclosed,

the amount of the revaluation raserve at tha snd of tha
financial year.

{2] The revalupation reserve may be capitalized in whola ar
10 part at any time.

tz) The ravaluation reserve must be raduced to the extenk
that the amounts transfarred are no longer necessary for
the lmplementation of tha valuation method usad and the
achisvemant of iks purpose.

The Member States may lay down rules governing the
application of the revaluation reserve, provided that
transfers to the profit and loss account from the
revalpation reserve may be made only to the extent that the
amounts transferred have been entered as charges in the
profic and loss account or reflact increases in values which
have been actually realised. These amounts must he
disclosed separately in the profit and less account. No
part of the revaluatiaon reserve may be distributad, aithar
directly or indireectly unless it represents gains actually
realised.

{d) Save as provided under (5) and (2} the revaluation
reserve may not be raduced.

BAMABL
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Eg?a;uatian reEZarve

14 tly Wirh respect to any determination af the wvalue of an
assat of a company on any basis menticned in pacagraph 31, the
amount of any profit or loss arising from that detsrmination
(aftar allowing, where appropriate, for any provisions for
depraciation or diminution in value rade otharwise than by
rafarsnce to the valus so detarmined and any ad justments of any
such provisions made in the light of that detarmination) shall
be creditad or {as the case may be) debicted ta a separate
resarve |("the revaluation resarve®).

{21 The amount of the ravaluation resarve shall be shown
in the company's balance sheet under a separate sub-heading in
the pcsizion given Ecr the iLtem *ravaluation ragarve™ in Format
*** 1 pr ? of the balance sheat formatbts set out in Part 1 of this
schedule, bat need nok be shown under that name.

{3} The revaluation reserve shall be reduced to the extent
that the amounts standing to the credit of the raserve are in
the opinion of the directors of the company no longer necessary
far the purpose of the accounting policies adopted by the
company; but an amount may cnly be transferred from the reserve
ks the profit and loss account if aither -

{a) tha amount in gquestion was previously charged to that
account; or

{h) it represents realisad profit.

{3} The treaatment for taxation purposes of amounts
ceredited or debitad to the revaloation reserve shall be
disclosed in a note to the accounts.
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SCHEDULE 4, COMPANIES ACT 1985: THE RULES RELATING TO
DEPRECIATION CHARGED ON REVALUED ASSETS AND THE USE OF THE
REVALUATION RESERVE

INTRODUCTION

This paper deals with two questions of interpratation of
Accounting law in the Companies Act 1985 on which it has becoms
ipparant that there are differences of cgpinion among companies
and in the legal and accountancy professions. The first
concerns the rules relating to the valuation of fixed assets and
the depreciation to be charged on them (paragraphs 17 to 19 and
32 of Schedule 4 to the 1985 Act) and the second concerns the
us2s which may be made of the revaluation reserve, particularly
Ln relation to goodwill (paragraph 34 of Scheduls 4), On sach
of these issues the paper sets out the interpretation of the
ciles which the Department believes to be legally correct and
puts forward for consideration proposals to amend the rulss so
4% S0 remova any ambiguity that currently exists,

Commants should be sent to:

The Department of Trade and Industrcy
Companies Division

Room 513

Sanctuary Buildings

16-20 Great Smith Street

London SW1P 30DB

and should arrive by 30 May 1986

The rules lating to the valuation of Fixed assets and
tha depreciation te charged on them are set out in paragraphs
17 to 19 of Schedule to the Companies Act 1985. They
implemant Article 315(1) the Fourth Directive. Thesa
provisions are set oubt in Annex.

2. Paragraph 18 of Schedule 4 ticle 35{1)(b)) sets out the
normal rules for depreciation by reduwiring that the value of
avery {ixed asset which has a limited ful economic life must
be reduced by provisions for depraciatief~gn a systematic basis
over its useful economic life. It is not sPated explicitly in
Schedule 4 or in the Directive that these provigions must be
charged to the profit and loss account but the D

considers that it is implicit from the existence o

headings 7(a) and A4(a) in Formats 2 and 4 (and note
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T. Views would be wa n the perceived need for and
advisability of such an amendnose

B. Ravaluation Reserve

q. The problem over the ravaluatian raserve has arisen
specifically as a rasult of consideration in the professsiocn gof
the guidance in S5AF22 over the write aff of goodwill againse
undistributable resarves, but it is in Fact of more genaral
ralevance,

The issues

2. S5AP2Z provides that purchased goodwill should nermally be
gliminated from the acecaunts immediately on acguisition by
writing off against resarves, but it may be eliminatad by
Amortisation through the profit and loss account over its
useful economic life, Appendix 2 to the Standard providas
guidance for use in cases whara companies write off the
goodwill against reserves and Suggests that where, for exampla,
A company lacks sufficient distributable reserves ta cavar the
purchase cost of the goodwill, it may be appropriate for that
goodwill to be writtan off initially against a 'suitable
unrealised raserve', It goes on to say, 'it should be notad
that the rastrictions regarding the use of the ravaluatian

TEserve get out in paragraph 34(4) of Scheduls 8 (now paragraph
1403) of Schedula 4) may make [t inappropriate to charge the
amount written off against that resarva', Finally, it suggests
that in cases of doubt, lagal advice should be sought,

10. Despite this note of caution, the Department is aware that
an increasing number of companies are choosing to write off
goodwill against the revaluation resecrve, both in individual and
consclidated accounts, and that there is concern within the
praofession,

l1. This difference of views has arisen bacause of uncertalinty
over the interpretatiaon of paragraph 34(3) of Schedule 4. That
paragraph implements Article 33(2) of the Fourth Dirsctive
which states quite clearly the usas which may or must ba mada
of the revaluation raserva. (See Annex)

12, No provision was made for Article 33(21(b) in UK law
because it was considersd that there is nething te prevent a
company from capitalising its revaluarion raserve if its
Articles of Association provide for such capitalisation.

Li. Article 13(2)(z) was implementad by paragraph 34(3) of
Schedule 4 but whila Article 33 says that the ravaluation
ceserve must be reduced to tha extent that the amounts
transferred to Lt are no longer necessary 'for the
implementation of the valuation mathod used and the achievement
of its purpose', this was changed in paragraph 34(3) to refer
to the amounts baing no longer necessary 'for the purpose of
the accounting policies adoptaed by the company'. The

ECLAAY




D.r:ment understands that this phrase in the legislation has
been interpreted by some companias as referring to all of their
accounting policias and not only those relating to revaluaktion;:
thus, for axample, in the casa of goodwill, if they have an
accounting policy of writing off goodwill against the
revaluation reserve, they consider that to be permitted by
paragraph 34.

14. It was never inktended that this provision should be
interpreted so broadly and the Department considers that zince
the ravaluation reserve is created only as a result of the
valuation accounting policies, it may be reduced only to the
axtant that the amounts credited to it arem no longer necassary
for the purpose of those valuations. This is consistent with
Article 33(2)iec) of the Diractive. The Department tharefore
proposas Lo make an amendmant Eo paragraph 34(3) =so tchat ie
reflects more clearly the provision of the Directive in
Article 33(2)te).

.5. The remainder of Article 33(2)(c), concerning transfers to
the profit and loss account from the ravaluation reserve, is
reflacted in the latter part of paragraph 34(3) of Schedule 4.

16. Article 331(2)(d4} is not specifically reflected in UK
legislation. Howsver, givan the uncertainty that has arisen
the Departmant now conaidars that it would be useful to add a
specific provision along these linaes.

17. In the specific case of goodwill, the Department considers
that amendments as described in paragraphs 14 and 16 would
prohibit the practice of writing off goodwill against the
revaluation reserve, both in individual and, given paragraphs 61
and 62 of Schedules 4, consolidated accounts.

18. Views are invited on the proposals in paragraphs 14 and 16
above. Amendments would be made to paragraph 34, to bring the
wording of sub-paragraph (3) more closely into line with
Article 33(2)(c) and to add a new sub-paragraph raflecting
Article 33(2)(d).

ECLAAY
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. thee diepur ument lor Enterprise

The Hon. Francs Maude MP
Parliamentary Under Scerctary of Seate for
Corporate Adfairs

Frivate Secretary ment of

10 Downing Street Trade and Industry

LOMDON
1-19 Victorna Sireet

Landan SWIH DET

Swiichboard
01-215% 7877

Telex 8811074/3 DTHQ G
Fax 01-223 2579

215 4417

2% May 1988

Dear Negel,

ACCOUNTING FOR MERGERS AND ACQUISITIONS

You may like to see the enclosed letter and enclosurea which my
Minister has recently sent to the Financial Secretary.

Although the subject is specialised it is one in which 1
understand the Prime Minister expressed an interest at an
earlier stage. T e 3

?EUFI Jmnrgﬂgi?

ANDREW HEYN.
Privata Sacratry

=7
rhe
‘ En te .ﬁpﬁ

dmitiailva
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the department for Enterprise CONFIDENTIAL

.:u Hon. Kennesth Clarke QT MP
Chancellor of the Dty of Lancaster and

The Rt Hon Migel Lawson MP Department of
Chanceller of the Exchegquer Trade and Industry
HEM Treas=IY

Parliame=t Street (? S L g 119 Victoria Smect

Landeon SW1H OET
LONDON T
SH1F 3AG [ Lw ‘ I"—v—-.-—‘i{a_i 31-215 7877

Telex EENIOT4S DTHOQ G
Faxr 01-222 3529

215 5147

20 May 1988

DERRWY

MONOPOLIES AND MERGERS COMMISSION: PROPOSED PROGRAMME OF
MATIONALISED INDUSTRY REFERENCES

¥ o |

Thank you for your letiér of 29 April accepting the programme of
references now available and urging an early announcement,

I am content to proceed as you suggest and propose to make an
announcement by means of a Parliamentary gquestion on 26 May.

The text of my answer, which has been agreed by officials at the
Departments concerned, 1s attached.

The programme being announced is, of course, more limited than
we had originally planned. In particular I have avoided
references to "a 1988" programme, not only because we are well
into the year bEE_EISn'BiﬁauEE the timing of the London
Underground reference may slip further., Although we were
planning on a reference Auring the Second half of 1988 I now
understand that the report on the Kings Cross Investigation is
unlikely to be available before the Autumn. A great deal of
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senior LUL management time and effort is bound to be needed to
prepare a response to the investigation's findings and
racommendations. In these circumstances I think that it would
be unreascnable to embark simultaneously on a major MMC inguiry
into LUL, and colleagues should be aware that the reference is
now unlikely to start until early next year. This does not, of
course, lessen the need to be ready with a new programme early
next year and my officials will be contacting sponsor
Departments in the Autumn for their proposal for 1989,

Copies of this letter go to the recipients of yours,

L S

EENMETH CLARKE

CD4AER




FOR PROPOSED ANSWER ON 23 MAY

QUESTION

To ask the Chancellor of the Duchy of Lancaster what progreas
has been made in implementing the current programme of references
of natlonalised industrieas to the Monopolliea and Mergers Commisaion

and what further references are planned.

The Commisaion's report on the Welah Water Authority was published
on 13 May and I expeet to publish the report on the Post Office
Counter= Servicesz shortly. The Commission are currently investigating

British Coal's capital inveatment and Britizh Rail'a Provincial

Servicesa.

Further references will relate to the United Kingdom Atomic Energy

Authority, the Northern Ireland Transport Holding Company and,

cnce the Kings Cross investigation is completed, London Undarground.







10 DOWNING STREET
LONDON SWIA 2AA

Fram the Private Secretary

I am writing on behalf of the Prime
Minister to thank you for your letter of
19 May and to acknowledge receipt of the

enclosed background note.

Paul Gray

Kenneth Dixon, Esg.




Rownitree

The Rt. Hon. Margaret Thatcher, MP,
Prime Minister,

10 Downing Street,

London 5W 1

19th May, 1958
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You may find useful the enclosed summary of the key commercial and
public interest issues which we believe surround the decision on an MMOC

reference of the Nestl® bid for my company.

A great amount of paper has already been generated by this case bul [ hope

you will find time to glance at this short alde memoire.

Copies are being sent to a number of your ministerial colleagues and senior
back benchers,
{

B

|'~—" | sy .ﬁ‘p Cere
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ROWNTREE / NESTLE

A background note prepared by Rowntree plc

This note summarises the key commercial and public issues surrounding the decision on
an MMC referral of the bid for Rowntree.

ROWNTREE'S STRONG OPPORTUNITIES A5 AN INDEPENDENT COMPANY

Confectionery is an industry in which Britain is a world leader. There are only
six world-scale confectionery manufacturers; Rowntree and Cadbury together
account for just under 30 per cent. of their combined sales.

The marketing {lair which has enabled Rowntree to secure its world pesition for
British brands is universally recognised and admired.

Rowntree has for years been planning strategically and successfully to achieve
a world presence.

In particular, in recent years, the careful building of a European business ahead
of 1997 has established Rowntree's brands as an important and growing power in
European confectionery.

The opportunities for Rowntree's Eurcpean and, indeed, world business are
outstanding. Rowntree is on a threshold - not by chance but by design.

This strategy has been formulated and led by senior managers with a
commercial and marketing flair which has been rare in Britain.

THE SWISS HAVE NOT BEEN ABLE TO COMPETE WITH ROWNTREE

Swise confectionery marketing has been stodgy for some years - they are in the
slow growing parts of the market and have been unsuccessful in building brands
where the market is strong.

Nestlé want to buy what they cannot build - they know Rowntree may be thelr
last chance.

BRITAIN'S LOS5

If Nestlé succeed and if the current threat to Cadbury also materialises, Britain
will no longer own a major confectionery business.

The uninspired performance by Nestlé's confectionery brands suggests that
Rowntree's success may be dissipated under their ownership, as Nestlé's
different culture stifles Rowntree's enterprise and creativity.




IS THERE A BRITISH SOLUTION ?

Official statements suggest that large scale domestic mergers might now be
allowed, in line with the government's evolving policy stated in its "Mergers
Policy™ blue paper. There have been no test cases of this policy invelving major
companies.

Complex corporations should not try to cobble together mergers against a
deadline set by a bid and by a recent change in the interpretation of merger

policy.

Key issues which managements would have to explore to decide whether
merging could be a commercially sensible course would be:

- are the business stratagies of the companies compatible?

are their market strengths complementary so that combining
thes adds value?

can their distinctive =zkills be arganised so that theay are
devalaped, not stifled?

what redeplogment of manufacturing capacity would be
reguired to achieve the commercial benefits?

in shoert, would a merger produce énough additional value and
potential to justify if to shareholders?

[5S THE OPPORTUNITY OF 1992 ALS0 A THREAT TO BRITAIN 7

The Rowntree affair shows the likellhood that successful British companies, well
prepared for 1992, will become the targets for foreign companies less well

prepared.

This trend will be reinforced because aggressive bidders know they are unlikely to
succeed elsewhere in the EC. Our successful companies are ripe to be plucked,

The Swiss are likely to be particularly aggressive because of their concern about
exclusion from the EC - but they will go on protecting their ewn companies from

aggressive acquisition by foreigners.

Reciprocity is an important principle of free trade - it needs to be upheld
consistently. The government has already shown itsell willing to stand up fer
British commercial interests in the case of Japan.

"Mergers Policy™ explicitly recognises non-reciprocity as a possible basis for
referral (see Note).




THE PUBLIC CASE FOR REFERRAL I5 CLEAR

Referral will:

r give an opportunity for these new issues 1o be given mature and careful thought.

give the government the sppartunity 1o
- review this test case of merger policy ahead of 1532
consider UK policy in the context of the developing EC merger policy

combine our free market preference with the encouragement of British
international enterprise

NOTE &

“one consideration that may be relevant in some cases is the extent to which
¥ companics have reciprocal fresdom £EO acguire companies basad in the homs
country of the prospective acquirer”™ - Nergers Folicy (para, 2.26)




10 DOWNING STREET
LONDON SWIA ZAA

THE FRIME MINISTER 1B May 198B

¥
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Thank you for your letter of 10 May drawing my attention
to some of the national issues raised by Mestle's bid for

Rowntree .,

David Young addressed your concerns about the focus of
the Government's competition policy in his speech at the CBI
Aprmal Dinner on 12 May. He confirmed that the Government

takes account of the gecgraphical nature of the market whan

assessing the effect of a merger, whether that market be

regional, UK, Buropean or internaticonal. He continued:

" I1f we are open to products from the rest of Europe,
and perhaps the rest of the world, then it may not
matter if there is only one UK supplier, because that

supplier faces competition from ootside.”™

The full text of David Young's speech is enclosed.

With regard to the possible reference of the Nestle bid
to the Monopolies and Mergers Commission, it falls to the
Director General of Fair Trading to consider these
developments under the Fair Trading Act 1973 and te advise
the Secretary of State for Trade and Indostry in the normal
way. The main consideration In deciding whether to make a
reference to the Commission is the effect on competition, but
the Director General and Secretary of State also take into
account other relevant aspects of a case including wider

public interest issues. One consideration which may be




relavant in some cases ie the extent to which UE companies
have reciprocal freedom to acquire companies based in the

home country of the prospective acguirer.

-

tijhaﬁ {}bﬁlxn¢%j

I I

. '%MQIJ

Eenneth Dixon; Esqg.
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the department for Enterprise

The Bt. Hon. Lord Younp of Graffham
Secretary of Stage for Tr and Industry

.Faul Gray Esqg artment of

10 Downing Stresat Trade and Industry
LORDON SW1A 2AA

1-19 Wictoria Street
London 5% 1 H OET

Swischboard
01.215 7RT7

Trlex BE11074/5 DTHO G
Fax [M-2X2 2629

215 5422
DCSAKF

16 May 1988

™
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1
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Thank you for your letter of M May enclosing a letter
racalved by the Prime Minister from Mr Kenneth Dixon, Chairman
of Rowntree plc.

A draft reply to Mr Dixon is attached.

=)
lia

_Ei-a,f“lﬂ-":, ;{;;L[»--j

JEREMY GODFREY
Private Secratary

-
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DRAFT REPLY FOR THE PRIME MINISTER TO SEND

Kenneth Dixon Esg
Chairman

Rowntree plc

York

Yol 1X¥

Thank you Eor your letter of 10 May drawing my attention to some
aof the national issues raised by Nestle's bid for Rowntree,

i P ;LMJ&{
David Young addressed your concerns owes the parochlaldsynf the

Government's competitlion pollcy in hisg speech at the CBI Annual
Dinner on 12 May, #nuﬂbéahﬁﬁe confirmed that theé Government takes
account of the geographical nature of the matket when assessing

the affect of a merger, whether that markét be regional, UK,

European or international. He continued:

"If we are open to products from the rest of Burope, and

perhaps the rest of thg;ﬁarld, then it may not matter if
there is only one UK supplier, because that supplier faces
competition from optside.™

The full text of David Young's speech is enclosed,.

With regard to the possible reference of the Nestle bid te tha

Monopolies and’ Mergers Commission, it falls to the Director
General of Fair Trading to consider these developments under the

Fair Trading Act 1973 and to advise the Secretary of State for
Trade and Industry in the normal way. The main consideration in

DCIAKH
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deciding whether to make a reference to the Commission iz the
affect on competition, but the Director Genaral and Secretary of
State also take into account other relevant aspects of a case
including wider public interest issuss. One consideration which
may be relevant in some cases 18 the extent to which UK companies
have reciprocal freedom to acquire companies based in the home

country of the prospective acquirer.




' (@Qnomic success

Tonight we are able to celebrate success, the success of
the British economy and the success of people in business.

In the 50’s, the 60’s and the 70’s we became the sick man
of Europe.

Now, in 1988, our competitors have no doubt.

"The most dynamic economic nation in Europe” writes an
influential German newspaper.

Or, as Fortune says, we have suddenly stopped declining and
come roaring back.

| quote from our competitors overseas because they know.
If they are worried, then we really are having an effect.
But far too many people here still don’t recognise how

successful our economy is compared to the rest of the
world.




are entering our eighth successive year of steady
growth and increasing productivity, faster than all other
major European Community countries.

We have been losing our share of world trade for as long
as | have been alive, indeed longer, now over a hundred
years! But no longer.

Since 1981 we have stopped the rot.

Last year we actually increased our share of world exports
of manufactured goods!

Now let us accept our own success.

Lack of confidence and writing ourselves down is not an
inevitable part of the British culture.

Confidence, but not complacency, should be the order of
the day.

We are doing better; we are still not doing well enough.

Our productivity is still as much as 30 per cent behind
France and Germany.




Thirty percent! To close that gap we must look for better:
better design,
better quality,
better reliability

That is why we introduced the Enterprise Initiative.

Then, training.

We have all been talking about training, and the need for
training for years and years.

Now something is, at long last, being done about it.
And you are doing it.

Carry on with the Management Charter Initiative.

Who knows, soon we might have a carcer pattern for
individuals and encouragement for companies to recognise
the value of training.

It 15 up to you.




Then, employee involvement.

We have given tax incentives tor employee share schemes
and profit related pay.

Closely involving employees in their company is responsible
for major differences in productivity levels between

businesses.

Sec what the Japanese have done, not over there but over
here.

Forget the two sides of Industry.
They don’t exist.
All there 1s 1s the firm and the customer.

Forget the customer and you are finished.

FForget that everyone who works with you is part of your
firm then you too are finished.




More and more today recognise that the two sides of
industry I1s an outdated concept.

You need the people who work in your business, wanting Lo
work there, enjoying working there, and being motivated to
work there.

You are all in the "people business".

S0 am !

All these elements - innovation, training, and employee
involvement - add up to greater flexibility, better use of
resources and therefore higher productivity.

Many companics have achieved these changes; too many still

have to.

My job 1s to work with you in tackling those goals.

To influence the attitudes and behaviour of people in
business.

First, to encourage open competitive markets.




How?

We have always had a relatively open economy.

Now it 1s becoming an international economy.

The stock of direct and portfolio investment in the UK by
overseas residents has tripled since 1979 from about £30
billion to about £90 billion at the end of 1986.

Investments overseas by UK residents have risen much

more, up sixfold from about £40 billion at the end of 1979
to £240 billion at the end of 1986.

So we live in an international economy - an economy that
must be competitive.

- ion Poll

That is why we are putting so much effort into competition

policy.




@ have published a Green Paper on restrictive trade
practices proposing far-reaching changes to the law on
agreements with anti-competitive elfects.

And we have published a Blue Paper on competition policy
which said that the main criterion in my decisions whether

to refer mergers to the MMC is the effect on competition.

To-night is not the night for individual cases, either past or
present.

But some say that our policy is too parochial, that it fails
to take into account the wider international context.

That criticism is based on a misconception.

Of course we look at the effects of a merger in terms of
the effects on UK customers and consumers.

But the geographical nature of the market is clearly
relevant: it may be a region of the UK; it may be the
whole UK; but equally it may be the European or indeed :
wider international market.




If we are open to products from the rest of Europe, and
perhaps the rest of the world, then it may not matter if
there i1s only one UK supplier, because that supplier faces
competition from outside.

Past merger decisions testify to this.

There have been many cases in recent years when a merger
has created a high market share - sometimes in excess of
80% - yet the merger has not even been referred to the

MMC for closer scrutiny, let alone been stopped.

Competition is what 1992 is all about.

Its purpose is to sweep away the many remaining barriers
to trade among the Community countries.

As I have pointed out on many occasions, this will not only
create extra opportunities for our firms in the rest of
Europe but will also increase the challenge from them here.

Our mergers policy has taken this into account.




f.CGIlI[JE:IiIiDI‘I increases from other Community countries 5o
it will assume an even greater role in examining mergers.

1992 will not call for a sea change in mergers policy - just
a further evolution of the approach we have taken for

many Years.

The second part of our role in DTI is to encourage people
to develop their enterprise and their skills in business.

Partnership with business

We can only do this if we work in partnership.
This does not mean that we will uncritically reflect the
views or complaints of business within Government; no more

than we expect you to accept our policies uncritically.

I haven’t noticed you doing that!

]}us an aside, | should say that 1 have noted the points in
the President’s speech.




1.11 well known as a man who shuns publicity so 1 shall
say nothing about exchange r&ltﬁsj

Of course we talk with you, we listen to you and we argue
within Government for policies to encourage enterprise and
against policies which hamper it.

This is an enterprise strategy.

Our job is to help you to help yourselves, so that you
decide and take the action that is needed to create a
successtul economy.

Government grants have all too often in the past done just
the opposite.

It is up to you to decide about your own business - our
job is to make sure that you have all the information.

1992

That is why, in partnership with you, we must take the
message about 1992 into every business.




Many business leaders are playing a key part in advising
me and in working as part of our campaign.

Many business organisations, including the CBI, are working
with us to organise seminars throughout the country to
spread awareness and to generate action.

By 1993 Europe will be gur home market.

With the opening of the Tunnel we will be physically part
of the rest of Europe.

We should be thinking now about Bremen and Barcelona -
just as we do about Bradford, Birmingham or Bristol.

But our horizons should be must broader than that.

We should be thinking about alliances, joint ventures and
direct investment.

Perhaps we have been slower in the uptake than our
competitors.

Doing business in Europe means operating as a European
business.




I do not intend to tell you how to respond.

What we can do, and what we are doing, is to raise
awareness about 1992; to provide comprehensive information
on what will occur and when; and to offer an action check
list;

S0, ring our hotline - 01 200 1992

use our database - Spearhead

but, most of all, get prepared for the Single Market.

We have to get two facts across.

First, the Single Market is going to happen.

Now we have majority voting on most major issues, not
even two major nations in Europe will be able to block
decisions.

On tax, of course, unanimity is required.




-%cuncl, the Single Market is already happening.

Some issucs, argued about for years have already been
agreed.

The barriers are already coming down all over Europe.
Peroration

| believe, in this area as in many others, we must provide
information, encouragement to enterprise, the climate of
low inflation and competitive markets.

When we have done that - you get on with the job.

If we cannot put our faith in your enterprise and skill
then we will not be a successful country anyway.

The subsidies, the pressures, and the intervention of
previous Governments reflected a deep seated belief that

business could not be trusted.

Even more, business would fail unless Government "helped”,
and 1 say "helped" in inverted commas.

Page 13




,”iﬁe attitudes, persisted over many decades made us ill,
the sick man of Europe.

Sick not because the economy or business was inherently
il but because the good doctor of Government insisted on

prescribing its own quack medicines.

Over time people became hooked on the drug, they began to
believe the message.

Luckily, many people in business didn't.
| didn’t, and I don’t.

The last few years has shown that setting business free
has created the healthy man of Europe.

If [ have one ambition about the future it is simple and it
Is this.

As we go into the next decade and enter fully into Europe,
they will say of us that we were the best prepared nation
In Europe.

The rest is up to you - and today, unlike ten years ago - |
have not the slightest doubt of the outcome.







L5-CON-35% CONFIDENTIAL

Caxton House Tothill Street London SWI1H 9NF

Tzlephone  Dired Line 01-273
Switchhaoard (1-273 3000 Telex 15564
CTM Code 273 Facsimile@]-273 5124

The Rt Hon Nigel Lawson MP
Lhancellor of the Exchequer
HM Treasury

Treasury Chambers

LONDOHN SWI1P 3AG

RESTRICTIVE LABOUR PRACTICES: POSSIBLE FURTHER REFERENCES
TO MMC

How Lthat we have successfully referred the guestion of
restrictive labour practices in TV broadeasting and films &
the MMC I am sure we must continue to search vigorously for
further candidates.

o

The Section 79 inquiry procsdures should he able to contribube
Significantly to a more competitive economy. But for that te
happen, they need to be used in a continuing and syELenabin
Way . [t would be wrong to ses the broadecasting reference as
an isolated event and I believe there is a natural expectation
of mora to come.

What I suggest we must now do is to work up a stors of
potenti al1v worthwhile further raferences, We should have
Lthiz ready im good time belore we have the MMC report on
broadecasting, dua by the end of the year, 3o as to be in a
good position to decide on the most suitable next and
subsequent referances and the best timing. The axercise
ghould pover bhe range of likely industries apnd services,

I recognise that this further general trawl will require some
care and effort in sponsor Department to indentify promlsing
candidates; perhaps thias is a task that the individual de-
regulation units could undertake.

am ask 1ﬁp Mr A G Johnson Iin this Department to take thase
uggesti forward, and to co-ordinate responses with a viaw

CONFIDENTIAL
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to my reporting to E(CP) later in the year, I should be
grateful 1f yeu and solleagues in sponsor Departments would
sagh nomlnate an official for him to contack.

I am copying this letter to the Prime Minister, other members

of B{CP), Douglas Hurd, and to Sir Robin Butler.

_./; W A \/\ﬂw

HORMAN FOWLER

CONFIDENTIAL
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The Rt Hon. Lord ¥ of Graffham
&q:m}' of Sexie for Tr and E'Ld.nﬂ':.-

+Nigel Wicks Esg CBE
Private Secratary to the
Prima Minister 1-19 Victoria Strect
10 Downing Streaet Loedos S%1H OET
LONDON BW1A 2AR Sewirchbeard
01-215 THTT

Telew BB11074/5 DTHC G
PFax 01-223 36327

215 5422
DC4ADI

12 May 1988

Do LJLE'_E,,t

MERGERS

f

You spoke to my Secretary of State thils afterncon, he agreed
that we would provide a draft text for you to consider issuing
to Private Secretaries to other members of the Cabinet. I
attach a draft which has been cleared by Lord Yaung.

\{ {1.1_,.-:. Ew-'-n. "_A-djb

E‘:-H;LH_ T‘?n-r-"l. .){_l,.-il'

ol EPHEN RATCLIFFE
Private Sacretary

Gosiertie.

imivianiva




NOT FOR PUBLICATIOM, BROADCAST, OR USE On
(‘. CLUS TAPES BEFORE|S 3o HOURS &0, fB.5.7T.
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SUMMARY OF SPEECH BY THE SECRETARY OF STATE FOR FOREIGH AND
COMMONWEALTH AND AFFAIRS, THE RT HON SIR GEOFFREY HOWE QC MP
TO THE AGRICULTURAL FORUM: 11 MAY 1988

n1992: THE RURAL REVOLUTION™

The farmer must again become an entrepreneur, Sir Geoffrey Howe
Howe told the Agricultural Forum on 11 May. For years, farmers had
been able to produce more, Knowing that Governments would buy and
taxpayers would pay. How that was changing.

The trend was towards a dramatic reduction of subsidies. The
farmer must focus on the market place and become more conscicus of
customer needs. That would mean greater specialisation or
diversification. Additional activities - such as farm shops or
tourism-related projects - would supplement the farmers’ income:
more and more farmers would rightly see themselves, not just as
producers, but as protectors of the environment and providers of
recreation for an urban population. And techneclogy would bring
work back to the countryside as more people were able to take their
jobs with them. We had to preserve the countryside, but not as a
mUSeun.

The farmer must strengthen his links with the processor and
retailer. Consumer tastes were changing both in the UK and on the
Continent, with an increasing emphasis on processed foods. The
farmer would have to develop a marketing and export strategy which
identified and satisfied changing taste in hitherto untapped
Community markets. But European consumer demand for food was
limited. Real expansion would have to come from outside the
Community in countries where prosperity was increasing and
populations still growing.

Sir Geoffrey Howa =aid that British companies needed to be
able to buy into or take over European companies: "they should not

ke thwarted by barriers placed in their way. That is true for the

Community; and for our trading partners outside it. Swiss
companies, for example, expect to make takeovers in our market; their

Governmant must ansure British firms can make takeovers in theirs",.

CHECK AGAINST DELIVE...
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= The thing about Daniel was that, against all
outward appearances, the odds were stacked in
his favour. He knew right was on his side. The
lions knew it. Only his persecutors did not.

BEo he could afford to go into the den smiling.

- The farmer in his den is an altogether more
daunting prospect. If, therefore, I approach
this audience and this subject with hesitation,
it is not because I expect to be torn limb from
limb. It is, rather, that anyone who ventures
to speak to an audience such as this, and to
speak about your livelihood and your future,

would be rash to think he could emerge totally

unscathed.




- Daniel was saved from the lions’ jaws by an
angel. I can expect no such divine

inter¥entian.. So I shall endeavour not to try
your patience too far. My aim is not to write

prescriptions but to provoke discussion.

= For years the farmer has been the wvictim =
sometimes the willing victim = of many of the
worst aspects of State control. He was
encouraged to produce when the market was
growing. And even after it had stopped growing.
As is often the case when the State takes over,
farmers came to think that high prices were the
norm. Inevitably, high prices encouraged high
costs and incomes were sgueezéed. This led to a

never-ending ratcheting up of prices and costs.

- Worst of all, farmers lost contact with their

customers. The consumer was obliged to pay high

prices. The normal laws of supply and demand

g turned upside down.




- You all know better than me about growing for
intervention. Demand from real consumers has

been supplemented by a wholly artificial demand,
in the shape of the intervention store, operated

at the taxpayers’ expense.

= After European markets were saturated, we
pushed our surpluses on to the world market.
Paradoxically, this exacerbated the appalling

chasm of hunger and famine in Africa.

= The problem of producing for already
saturated markets was made worse because of
technoleogical advance. We passed the point
vhere new and faster-growing strains of wheat

were filling a fundamental nutritional gap.

They were, and are, simply boosting

over-supply.

= We now have to face up to the consequences of

t reality.




- We have started to faca uUp to it within the
Eurcpean Community in ways you know. We arce
facing it internationally in the Uruguay round
of trade negotiations. What we need is a
contribution from all countries. What the EC is
doing, the Américans and Japanese must also do.
The United States have proposed the total
elimination of all subsidies. Past history,
not just in the US, suggests that reforming
zeal all too often expires on the doorstep of
domestic electoral reality. But the trend is
and must be - towards a dramatic reduction of

subsidy. Towards a return to the marketplace.

= What does that marketplace lock like? For

start, it deoes look more like a marketplace.




- Farmers can no longer plan to produce

ever-increasing gquantities in the sure knowledge

that governments will buy the product and

taxpayers will pay for it, even if consumers do

not want it or cannot afford it.

= When governments who have been doing much of
the buying stop buying, the first consequence
has to be that prices will fall and farmers
produce less. That is inescapable. The second
consegquence has to be that the farmer discovers
his true purpose - as an entrepreneur. He will
have to become more conscious of what his
customer wants: conscious of gquality; conscious
of consistency; and conscious of value for

moneay.

He has to find new ways of tapping demand. He

has to diversify into new areas.




= In industry, it happens all the time. It’s
an old trick learnt from the farmer in the first
place and called not putting all your eggs in

one baskat.

- For years, we have put producers in
categories: wheat producer, dairy producer, beef
producer. That will change. Some farmers will
specialise more - identifying a market and
catering for it. Others will diversify. Many

are already doing so.

= More and more farmers will rightly see
themselves, not just as producers, but as
protectors of the environment and providers of

recreation for anm urban population.

- A farm in my constituency opened its doors to

visitors a few years ago. It was a working farm

with a handful of visitors, HNow it is a working

farm with hundreds of wvisitors. It remains a




working farm. But its income comes as much from
the visitors as the visited. And the visiters
g0 to the local pub and the local shops. And a
thriving rural economy based in and on a farm,

but branching out from it, has grown up.

= In hitherto remote rural areas like the South
West, farm and land prices have started to

climb as improved access from London brings a
new kind of buyer. Of course it is sad if the
traditional sheep farmer is obliged to sell out

to the yuppie stockbroker.

- But it is not inevitable. Nor, if it
happens, does it necessarily mean the demise of

farming.

= It is not inevitable because a lot of farmers
are themselves diversifying. About a third

of British farmers have a second job. Only 15%

earn their living solely from the land. Farmers

e




are branching out in many directions. Tourism
is a favoured area. More than 3,000 farmers in
Wales alone are involved in tourist projects.
But there are many strings to the rural
enterprise bow - food processing, fish farming,

farm shops.

= A farm that might once have gone derelict may
be able to remain a farm if its owner can
supplement his income. Or a farm which might

once have gone derelict may remain a farm

because somecne has the will and the money to

invest in it. Either way, that will help safequard

the rural economy.

- The first industrial revolution took the farm
labourer off the land and put him into the
factory. The second industrial revolution may

return his descendants to the countryside.




= More and more industries are less and less
dependent on city infrastructure. The umbilical
cord which tied the office to the availability
of urban services is being cut. The telephone
and the computer have become as mobile as the
people who use them. Instead of moving to look
for jobs, people will increasingly move and take

their jobs with them.

= AS more business moves away from the centre,
as more farms diversify, as more people seek to
axpand rural enterprise, there will be

inevitable pressure on the land.

= In a country such as ours, with open space at
4 premium, no.single group has a monopoly on
concern for the environment. It is the heritage
of each one of us. But we must distinguish
betwean preserving the countryside for our

benefit and preserving it as a museum-piece; as

a.inactiue tribute to a bygone age.




= The charm of the Yorkshire Dales or the
Sussex Weald or the Welsh Marches lies not just
in their natural beauty but in their natural

beauty as shaped by the hand of man.

- The first dry stone wall probably changed the
faca of the countryside just as much as the

first time a farm was turned into a golf course.

= I am not suggesting a wholesale policy of
beating plough shares into golf clubs. But I am
suggesting that there is no place for Luddism in
the rural marketplace. Or in the Council

Chamber.

= ~Change and technological change are part of
the pattern of farming life. Technology will

continue to revolutionise production.




= To the dramatic advances in chemical
technology of the last four years are now being
added those brought about by genetic
engineering. Commercial production of the
hormone bovine somatotropin (BST), which is now
possible thanks to biotechnology, offers the

prospect of milk yields increased by up to 25%.

= Improved technology will enable the farmer to
produce more, more cheaply. But, unless we have
a policy geared to the market place there is a
risk of more production, leading straight down
the same dead end we are in now. That is

especially true if the farmer produces more

for a European market where population is

declining.

= 8o technology has to be harnessed in
different ways; harnessed to meet the demands of

the market place at a lower price.




= The information technology that will allow

the town dweller to work from the country could
also halp the farmer - by giving him instant
access to market information and forecasts. HNot

just in Britain. But all over Europe.

= Perhaps, even, new technology - which has
already revolutionised financial markets around
the world - can come to the aid of the
agricultural markets. Perhaps producers
themselves will make more use of futures markets
to hedge against price changes. Might not the
grain broker come to play as important a role as

that now played by the intervention storekeesper?

= 5Some of these developments will inevitably
ancourage producticon on a scale that will
Bgueaze the smaller farmer, as the supermarket

Bqueezed the corner greengrocer in the 1950s.




= But it 1s worth noting, before we mourn the
demise of the cornershop retailer, that he is
back. He may sell more newspapers than
cabbages, more Sunday morning yoghurt than daily
milk. He may come from Karachi rather than
Cardigan. He may be called Patel rather than
Powell. But the cornershop Patels have
identified a need and catered for it. They have
supplied what the customer wanted: when he
wanted it. They have exploited the opportunity
in change. Not succumbed to the threat implied
by change. There is a lesson for the farmer

there too.

= In a world governed by subsidy the producer
can all too easily become divorced from the
processor and retailer. That too is changing.
You know better than me how the retail market is

changing. Some of it, like the demand for

o'unic: produce, has been consumer-led.

= 13 =




= But processors and retalilers have not been
slow to identify the change in consumer demands
which that implies. HNowadays, the local health
food store 1s likely to be called Tescos or

Salnsburys or Marks and Spencer.

- The days when convenience food was more
fconvenient’ than ‘food’ are over. Most
children learn their ‘E’ numbers with their
alphabet. Today’s convenience food is as likely

to b 1 ariniéres as beefburgers.
o D moules marinl 4 |

- ©One of Britain's most successful turkey
farmers started off with half a dozen scrawny

birds and an idea. The idea was that turkeys

weren't just for Christmas. Everyone told him

he was daft. Today he sells millions of turkeys
a year - throughout the year. And in every
shape - boned, rolled, sliced - that you can

imagine.




- HNot everyone can have that flair. But every
farmer 1s going to need a marketing strategy,
To have his ear to the ground of consumer
demand. To establish an ever-closer
relationship with the processor and retailer.
To be imaginative and adaptable. And tuned to

the European market.

= Farmers must look to ways of differentiating
themselves from their neighbours. It is already
happening. Who would have thought 10 years ago
that you could sit down to a British cheese
board which could run to 20 farmhouse cheeses,
none of which was the traditional variety.
Baenleigh from Dorset is a blue cheese made from
evwe’s milk, which rivals anything France can

producea.

= And that too is a sign of a new trend: it is

as untrue to suggest that the British housewife

h's only baked beans and beefburgers as it is

= 15 -




to think that the French housewife still goes
three times a day to buy her bread at the
boulangerie. The French housewife, like the
British, goes more and more to the supermarket.
More and more, like her British counterpart, she
is buying convenience foods of better and better
quality; and specialist foods of even greater

diversity.

= That is a market which British producers,
processors and retailers must increasingly tap
into. I am very glad to see that it is
happening. In 1987 British food and drink was
promoted in nearly 2,000 department stores and
supermarkets in France, Germany and the Benelux
countries. Our food exports to those countries
rose 18%. Recent export successes to France
include Weetabix, smoked salmon, Mr Kipling's

cakes and - perhaps surprisingly - spam., But

(. imagination and entrepreneurial skill must

= 16 =




not stop there. We must be looking for the new

markets of the next few years.

= Between now and 1991 £35 billion of European
Community money will be spent on developing the
economias of what are now the poorer member

states of the Community, mainly Greece, Portugal

and Spain.

- The days are gone when every British tourist
in Spain used to sit sipping warm Watneys in a
pub called "El Pussycat". The growth in British
consumption of wine and lager bears witness to

that.

= Because our taste is changing does not mean
that theirs won’t. Quite the reverse. It is a

two-way pProcess.




= Growing prosperity will mean growing demand.
And a taste for new tastes. When paella palls
for the Spanish family, why should Italian pasta

take its place?

= I am mot suggesting that British taste can be
translated unchanged to Community dinner tables.
But why should we not supply the changing

consumer demands of Spain, Portugal and other EC

member states?

= We have to jdentify and meet - and even
create = their demand. Some of that will be
clever marketing. Why else does generation
after generation grow up on hamburgers and cola

drinks? I find it hard te believe that this

loyalty can be traced solely te the intrinsic

meérits of the product. It is, rather, a tribute

to marketing and retailing.




= Where marketing and retailing can’t win the
market, then cooperative ventures and takeovers

may.

= ©One of the effects of 1992 and the singla
market must be to make that process of maerger

and acquisition more of a two-way process than

it is now.

= British companies need to be able to buy

into/take over European companies. They should

not be thwarted by barriers placed in their way.
That is true for the Community; and for our
trading partners outside it. Swiss companies,
for example, expect to make take overs 1in our
market; their government must ensure British
firms can make take overs in theirs. We want
the Single Market to be an open market. But if
the away teams are going to play on a level

pitch when they come to the Community, we shall

w’ to see them levelling their pitch too for

the return match.
- 1-9 =




= The 'C’ in the Common Agricultural Policy has
never before stood for competition. It must now

gtart to do so.

= But we must also be competitive beyond the
Community's borders. Within Eurcpe we are
catering for stomachs which are more or less
full. There is ample scope for changing
people’s taste. But only limited scope for
increasing their net consumption. Marketing can
persuade a man that he needs three cars and two
televisions. Marketing can persuade a man to

eat moules mariniéres in preference to mutton.

It is hard to persuade him to eat both in

sufficient guantity to increase consumption

overall.

= If you can generate, and satisfy, new demand

there will be profit to be made. But one

producer will still displace another; as we

h already seen with the increase in

R 1y




consumption of white meat at the expense of red.

= Outside Europe, however, the world population
is growing. There is still the chasm of
starvation to be filled. It will best be

filled in the long run in Africa, as it has been
in India, by cheap domestic production. Not
expensively subsidised imports. And new
technoleqy will come to the aid of third world
production, further reducing the cppertunitias
for large-scale exports of traditional |

agricultural commodities.

= But there will be more opportunities for
producers and exporters. HNot necessarily for
the large scale food exporter. But for the
specialist producer and the producer of

processed food.

= The European Community is constantly

’Elﬂpiﬂq and expanding its econamic links with

- 21 =




a wide range of third countries, from ASEAN and
China to the Central American states and the

countries of the Andean Pact.

= With increasing prosperity, demand in those

countries will grow. "Selling ice cream to

eskimoes" may no longer be a measure of the

impossible but a real test of enterprise and

ingenuity.

= To identify new, specialist markets will
require a radical new approach. The farmer will
have to become a businessman and the
businessman will have to work in partnership

with the farmer.

= That may sound like a harsh message. But the
message of challenge and opportunity is the same
for the food industry as for every other

industry.




- It is the government’'s business to ensure

that our food industry can compete on egual

terms with the rest of Eurcpe.

= The government cannot make our food industry

more competitive than the rest of Europe.

= That is your business.

= It is our business to help with the process
of adaptation and to ensure that rural
enterprise and the rural environment can live

amicably, profitably and responsibly together.

= The first ever market was a farmer’s market.

The single market can be a farmer’s market too.
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10 DOWNING STREET

LONDON SWIA ZAA
From the Principal Private Secrelfury

12 May 1988

The Prime Minister was guestioned this afterncon in the
House about the interest of Swiss companies in Rowntree
Mackintosh. The Prime Minister refused to be drawn as she has
rafused in the past to be drawn on merger or potential merger
cCases.,

The Prime Minister regards 1t as important that no
Minister should make any public comment which expresses, or
could be construed as expressing, a view on any particular

merger case 1in advance of the Secretary of State for Trade and
Industry's decision whether to refer the matter to the MMC.
The line must be that it is for the Secretary of State for
Trade and Industry to make his decision as to reference in
accordance with his statutory responsibilities, and in the
light of the Director General's advice; and that meanwhile
any other comment is inappropriate. The Prime Minister would
be gratefunl if Ministers would bear this in mind when giving
gpeeches or interviews.

I am writing in similar terms to the Private Secretaries
to the ather memberz of the Cabinet, to the Private
Secretaries to the Chief Whip and the Paymaster Ganperal and to
Sir Robin Butler.

The Private Secretary

RESTRICTED




PRIME MINISTER

Lord ¥Young telephonad today to say that he was somewhat
concernad about the report (Flag A) in today's Financial Times
concerning a speech by Sir Geoffrey Howe on merger policy. 1In

fact, Sir Geoffrey's comments (Flag B) were more innocuous

than the newspaper report suggested, and the PT has given
I
them, perhaps inewvitably, an unhelpful twist. BSir Geoffrey
T —— e T |
Iwill be telephoning Lord Young to set matters right.

Lord Young hae suggested, and I agree, that I might send a
latter to Private Secretaries to Cabinet Ministers saying that
you think it important that Ministers should not make public
comments which express, or could be construed as expressing, a

view on any particular merger case, in advance of his decision
L ——

to refer the matter to the MMC, A draft is at Flag C.

— ——

—

Agree that I should write in these terms (though I would

—

replace the first paragraph suggested by the Department of
Trade and Industry by the manuscript change)?

e ““‘\p,,ﬁ
Nl fw(

(M.L. WICKES)

12 May 1988
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Thursday May 12 1988

CORFUSION about tha Govern-
ment’s competition policy
incressed yesterday as Sir Goofl

intorvened in the row ower the
possible Swiss takeover of Rown.
tree, the York-based chocolate
group, He warmed Switzerland
that it must be resdy to allow
Britlsh companies to moke take-
over bids thers without Jegal
| restrictions,

The Government faced
increased pressure gt Weatmin
ster o clarify ii= palley after con-
flicting ~ official statements,
Including a epeech yesterday by
Glr Gordon Borrie, the Director
Canperal of Fair Trading, 16 which
he defended the Dexibility of the
Government's merger policy, but
emphasisad that “eur priocipal
concern & baund to be the effects
Eﬁ_‘mﬂyn on competithon jn the

The calls for clarification came
[rom opponents of the possible
lakeover both of Rowniree and of
Cadbury Schweppes, by non-
European Community groups,

Sir Geoffrey made no mentlon
of the §21bn bid by Mestlé, the
Bwiss Tood group, for Rownknes,

but, echiing tha concern af sew

eral opponents of the offer. he
todd & meating In Lecdon: *Brii-
lsh companies need to be able to
buy into apd take over Eurcpean
companies. They ' shoald not be
{lrwaried by barricrs 4
“Bwiss companies, for sxampla,
expert (o make takeovers fn our

market . .|, We, want the singia '

roy Howe, the Fomign Secrelary,

Howe intervention on Rowntree
adds to merger policy confusion

BY PETER RIDDELL AND DAVID WALLER

market o be an opén market.
Bul if the away teams are palng
b play on g level pitch whan
t?;ﬁ come to the cammunity we
- want to soe them kevelling
their pitch toe for the return
match,” ke added.

Sir Gordon, while polnting up
the -prime UK concern in policy
o & European Study Conferencs,
also cited - recent examples to
show ibat "the International
dimension of 4 merger was {aken
imto aecound,

Une was the ap
link-up between the twe main
British manulsctarers of aubamno.
thve bearings, Vandervel and a
subsidtary” of T&N, " becsnss the
lulnmu{lu'eﬁnrlm nu.l.‘l:lnei. Was
pewerfully Influesced by Lnterns.
timnal ompetition.®

plcy

will not need to be changed to
tnke into gecount (1562 . . . be
causa the palicy 18 one which
alrensly takes U facls as it {inds
them {including the Impact of
International competition), 1
believe that Brl‘talnl'.li present
mergers policy ks well designed
for the 199" g

oL Coeuments . in; recent

bath Losd Yeung, the mﬁ::ﬁ
Industry Secretary, and Mr John
MacGregar, the Agrbeulinre Min-
ister, have suggested that a
marger ‘of ‘two UK companieg
producing & monspely in the
damestic - markef ‘mizht be per-
I‘.'ﬂ]l'.llﬂE]n the :ivuu:ﬂ&ﬂ of 1:::

[ Bumpean erial mar

ﬁmm after 1 oo

al of the Mergers

Mr Tony Blair, Labour's trade
Epokesman, last might wrole io
Lord Young asking whether
there was any ques of UK
demestic competition consider-
ntona cessing to be relevant oF
whether W owas just thar, in cer-
taln mreas, brosder questbirs of
Eurapean-wide competition
Applied.

For the sceond suecessive day
b the Commons, minlktars cams
Ll presaure to refer the Rown-
tree bid tp thé Mo o4 and
Commksion. Tha {ssues
'was ralsed & dozen times, and the
fwo ‘mals Conservative and
Latwmir motions were hacked by
140 MPs .

In spdie af ihe mounting calls,
Rownitres’s share prico remainsd
relatively firm agalnst the pene
eral foll in the stock market, The
shares edged down Lp to 8Mp,
3P abova the valas of the bid §§
dividends sre taken into account,
Meatlé, which yestariny declared
that It ewned 134 per cent of
Rowntiree's shares, was sgain
adding to ite halding.

Mr Kenneth Dixan, chaicman |
of Rownires, med a group of more |
than 30 MPs 10 seek support on |
the groundn of ohsence of pecl- |
Procily (given that Swiss compa
fles are bid-prool), the company’s
regional base apd reots in Yark
ardl the porth, and jts employ-
ment record. MPs were left with
the impression that any ratiomal-
Isation ‘waild involve pedundan-
cles in the 12 500 workfores in ths
hundreds rather than thousands.

{QW@""—




= Where marketing and retailing can’t win the

market, then cooperative ventures and takeovers

may .

- One of the effects of 1992 and the single
market must be to make that process of merger
and acguisition more of a two-way process than

it is now.

= British companies need to be able to buy

into/take over European companies. They should

not be thwarted by barriers placed in their way.
That is true for the Community; and for our
trading partners cutside it. Swiss companias,
for example, expect to make take overs in our
market; their government must ensure British
firms can make take overs in theirs. We want
the Single Market to be an open market. But if

the away teams are going to play on a level

pitch when they come to the Community, we shall

want to see them levelling their pitch too for

the return match.
..lg_
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DRAFT LETTER FOR THE FPRIVATE SECRETARY TO THE PRIME MIHISTER TO
SEND TO:

s W sl

MERGERS

The Prime Minister |

retatrior=to [the interest of
Hacklntgﬂh

comment which expresses, or cggld b

+ 8 view on any particular merger case in

1 advance of the Secpetary of State for Trade and Industry's
decision whether fo refer the matter to the MMC. The line must
be that it is ED; the Secretary of State for Trade and Industry
to make his decision as to reference in accordance with his
statutory responsibilities, and in the light of the Directaor
General's advice : and that meanwhile any other commant is
inappropriate. The Prime Minister would be grateful if Ministers
would bear this in mind when giving speeches or interviews.

T onn vk tupints ﬁ /i?ﬁ> T 400
0 taﬂ_r;va g Secr tarips .nﬂyemb&r% of tha

Cabinet, Private Secretary to thptﬂ_?&aa o Geneval and to
Sir/Robin Butler.

DC 4 AOM
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10 DOWNING STREET
LONDON SWILA ZAA

From the Private Secrefary | By 10 May 19B8

I attach a copy of ‘a letter the
Prime Minister has received from
Mr EKEenneth Dixon, Chairman of Bowntree plc.

I should be grateful for an urgent
draft reply to send to Mr Dixon, ow .re dlifci.plg d

Paul Gray

Stephen Ratcliffe, Esg..
Department of Trade and Industry.




Rowntree

Kenreth Dixon

I_harrar

The Rt Hon Margaret Thatcher, MP

Prime Miniaster

LD} Downing Street

London SWL 10 Mawy 1988

D'l:fﬂ-l. Ly Ly o ﬂh{l*}-:f{

I would like to call your attention to some national issues which are
being raised by Beatlé's bid for RHowntree.

As we approach 1392, British companies are at a substantial
disadvantage to other European companies as a result of present
competition policy. The Government's current policy discourages
British companies within the same industry from mecging, Lf the sffect
of the merger would be to reduce competition im the UK market. This
policy runs counter to the Goveroment's recently expressed objective
thar British companies should compete agpressively and from 8 poeition
of strength in the European market. Indeed it is significant that the
DTL's Ttecent paper "Mergers PFolicy" does not addrees this important
new isaue.

Furtharmore, British companiss which are successful in preparing for
1992 by developing a compatitive position in Europe are the natural
targets for Continental European companies determined to consolidate
their position in Europe. The UK has ome of the most open markets in
the world:. There are material practical obstacles to completing
concegtead cakeovers on the Continent.

The confectionery industry is but one example of this phenosmesnoa.
Pharmaceutical, insurance, other food companies, and oll and gas
companies are logical candidates, as well. Indeed, some activity has
already bheen experienced in thege sectors. As a result, we fBce &
subatantial risk that 1992 will see the decline of international
Bricigh inJuELIy, rather than Lta gruuLh+

We submit that & review ol these critical issues and UE competition
pelicy 1% urgently called for. Rowntree should have the opportunity
to beénefit from Buch a review, rather than being the cause cBl2bre
which emphasises the need for change. The only way to address this
igsue in the short term - and the matter is urgent because the two
Swiss companies; Nestl# and SBuchard, already own more than &0% of our
shares - is for the Becretary of State to refer the bid oo national
interest grounds to the Honopolies and Mergers Commigsion

L@W\ =1L )KLH,
- /




10 DOWNING STREET
LONDON SWLA ZAA

From the Private Secretar) 10 May 1988

MERGERS
The Prime Minister is most grateful

for the factual briefing note enclosed with
your letter to me of 9 May.

Paul Gray

Stephen Ratcliffe, Esq.,
Department of Trade and Industry.
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MERGERS

As requested this morning, I attach a EEELEﬂl_hllfflng note
covering the wvarions current "gerger sjtuations”, the powers

and proceduresa under UK and Swiss legislation and the policy
on reciprocity. Any of this may be uaﬂd puallnlf, except for
the passage marked "not for puabllic GUeer.

e

I hope this is helpful. Pleagse let me know if vou reguire
any further information.

\{h-.. R/

Gt Es

STEFHEN RATCLIFFE
Private Secretary

Gosiertes

imltiative




MERGERS EXAMINATION FROCEDURE

i F If a merger gqualifies onder the Fair Trading Act 1973
for reference to the Monopolisszs and Mergers Commission (it
does so iIf the merged company would account for 25% of a
relevant market or if the merger involves the acguisition of
assets worth £30 million or more) the Director General must
advise the Secretary of State on whethar it should be '
referred. The Secretary of State has discretion whether or
not to refer : but he has acted against the Director
General's advice on only nine occasions {out of over 2000

gualifying mergers) sigge 1370,

2. In general the collection and analysis of information
by OFT can be expected to take some four weeks. But
contantious cases may however take longer; and the QFT as
far as poseible takes account of the bid timetable.

HESTLE,/ROWNTREE

On Tuesday 26 April Nestle, the Swiss food group announced a
£2.1 billion takeover bid for Rowntree. The Nestle offer
valuad Rowntree at BY90p per share. Rowntree shares now

stand at 904p having declined frem a 928p high point
fnllawing_lhe announcemant of the bid.

SUCHARD/ROWNTREE

Jacobs Suchard, the Swiss confectionary group, acquired a
14,9% stake in Rowntree in a dawn raid on 12 April., Suchard
have now increased their shareholding &0 at some 28%. Some

gsources claim that Suchard now hold 29,.9%. -
i )

GENERAL CINEMA/CADBURY

General Cinema Corporation, a U5 company operating
exclusively in that country in cinema ownership and soft
drinks bottling acguired an B.5% shareholding in Cadbury
Schweppes plc in January 1987. It raised its holding to
18.2% in HNovember 1987. On 26 April General Cinema
announced that it should no longer be regarded as a "passive
investor™. The OFT advised that the 18.2% shareholding
constituted a merger situation. T

THE POSITION OF FOREIGN TAKEOVERS UNDER SWISS LAW

The Swiss Government has no powers to intervene to stop a
takeover, even one invelving a foreign company.

= _ —
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But Article 686 of the Swiss Civil Code enables Swiss
companies in gﬁﬁggs to block unwelcome bjds, whether from
5:155 or forsign companies. A 5wiss company may through
Appropriate provisions in its Articles of Association,
refuse bto register the shares of any person whom the board
regards as "undesirable®™. The owner of these shares therehy
loses wvoting rights.

REFERENCE POLICY

Our policy is that in deciding whether to refer a merger to
the MMC, the maln consideration is the effect of that merger
on competition. However, in exceptional circumstances
references may be made on other public interest grounds,

— - -

RECIPROCITY

[n general the Government welcomes investment in the UK by
foreign concerns, whether direct investment or investment by
acquisition of UK companies. The UK, as a substantial
investor abroad has an interest in open markets.
Nevertheless, in some cases foreign ownership of a UK
COMpANY may raisa issnes which justify investigation by the
MMC. A factor which may be releavant in some instances is
the extent to which UE companies have reciprocal freadom to
acquire companies ba%Sed in the home counffy of the
prospective acgulror,

[Hot for public use]

—

In practice, lack of reciprocity may be a contributory
factor to a decision te rafer, but it is difficult to
conceive of circumstances in which lack of reciprocity by
itself could justify a reference. It would be necaeszsary for
the Secretary of State to be satisfied that the MMC might
conclude that lack of reciprocity Was responsible fbr that
particular merger being against the public interest,

THE INDUSTRY ACT 1975

The Act enables the Secretary of State to prohibit foreign
contral of important undertakings in manufacturing industry
which would be contrary to the national interest, and 1f
necessary to vest Ehe share capital of the Tafget company in
the Governmant,

Thesa powers have never bean used. They apply only to
"important manufacturing undertakings™ and cannot be used
against EC companies without serious risk of challenge under
the Treafy of Rome. -

—
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For the purposes of this Act, ‘control' is defined as
possession of 30% or more of the voting rights.
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The Bt Hon Lerd Young of Graffham
Secretary of State
for Trade and Industry
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The current bid by Nestle for Rowntree and the accompanying chreat
from Suchard raise an issue of considerable Importance both to
the food and drink industries, f[or which 1 am sponsoring Minister,
and to industry generally.

My concern is with reciprocity. The circumstances and importance
of the Rowntree case, and the growing political criticism to
which it is giving rise, are such that we do now have to face up
te this issue. The whole basis of our approach to mergers and
acquisitions has been that, provided they do not have an adverse

effect on competition, we should wherever posaible leave 1t to
market forces, operating freely, to determine the outcome, The
bidding company and the target company have the opportunity to
bid or eounterbid and in the end the shareholders determine the
outcome, as they should do. Bur it 1g ¢clear that this kind of
free operation of market forces is not possible in this case,

The position in Switzerland was described in yesterday s cable
From Zurich of which your cfficials have a copy. The conclusion
ig clear that an unfriendly takeover of a Swigs Company & majority
of whose shareg are feg;ggg;gg_tand we understand that both Nestle
and Suchard are in effeec in this catepory) by a forglign company
"ig, for all intents and purpoges, imposaible”. The essential
pre-condition for the effective working of Dur policy is therefore
missing and market forces are not permitted to work.

fAlthough I would ...




plthough I would have preferred Chis matter to be

considered by
Ministerg, 1 T cthat

tl under the legislation the courses Open
o us sre MOTe agtric ' If that ig the case, than [ supges
Jestle bid for Rowntree should be referred to the Monopol ie

that t}
A
che

| am sending coples

Geoffrey Howe, MNigel

Prime Minister

JOHN MacGREGOR




MR_GRAY
ROMNTREE

This is to record my conversation today with Sir Michael
Franklin, now a Director of Rowntra&a, about Ehe article by
Jeremy Warper in today's Independent (attached). Sir Michael
said that there had been some dismay in Rowntree when they had
reéad the comment that:—

"One source close to Downing Street thinking described

the company as 'just a lot of pinkos'.

8ir Michael went on to say that that sort of comment derived,
no doubt, from the activities of certain charitable trusts
which had besen established by members of the Rowntree Ffamily.
But those trusts were guite independent of the company:
indeed, one, which had financed certain SDP activities, no
longer held any Rowntree shares.

I tald S5ir Michael that I was as certain as I could be that no
such comment had emanated from No.l0. The Prime Minister's
firm rule was not to get involved in takeover matters, and Eo
direct all enguirias to the Department of Trade and Industrv.
I was certain that she woaold take that line with this
particular enguiry and would not wish to intervensa.

5ir Michael expressed himself relieved.

i R

N.L. Wicks

28 April 1988
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Crude price rises: Crude oil
prices Tooe 10-15 cents a gallon
on news that six non-COpec
producers offered Lo cul &
ports by 5 per cent contingent
on & similar Opec sacrifice.

BP blecked: British Peiro-
lewm's plans to take a 40 per
pont stake moa new §5.20m
Seoul refinery have been
hlocked by the South Korcan
indisstrial gonglomerale,
Hyundai. Page 7

(Guinmess eniz: The mom-
disclosure of the £52m puy-
ment b4 former Gulnness di-
rector Thomas Ward wos &
breach of mmﬁnmy law and
Guinness's articles of associn-
tign, the compaiys counsel
inld the Court of Appoal yos-
terday. Mr Ward is appealing

against o judgement that he
m return the mOoney.

Ramsden In courts Roacehorss
owmer and share dealer Terry
Ramsden appeared in South-
:-]:.:t Crowm [l‘.:u'm'!. dxt:; deny
cgnirons Of BWe -
menl of more than M?Iﬁl
VAT on #0c ing deals.

Dismonds rise The price of
uncut diamonds ks going up by
13.5 per cent on Tuesday in re-
sponse 10 booming

worldwide, De Beers an-
nounced yesterday. This page
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Swidney: Prices gloeed higher al:
thowsgh brokers said il was a dis-
appointing performance ik
eri.n&’llhe ponginued sErong gains
on Wall Street &nd in Lordon.
The All Ordinaries index closed
pp 2.2 ot 14434,
Brussels: Helging shans ended
higher as market SEvity picked
up a litle. Petrofina, the oil g
ant, attracied atiention, gRining
12 francs to fimish &t LT
{rancs
Stockiolm: In moderately aame
trading shanes closcd hagher af-
ier & slow opening. The Veckans
Affnrer all-share index chosed
1.14 per cent higher
Paris: Shares ended the contif-
pows session slightly higher 18
i ading. The CAC index

Hopes p

ROWKTREE faces an wphikll

[ i pbtnining the Mooop-
olkes and Mergers Commission
ruferencs which ng mi-
alysts believe offers il thee amlly re-
allsibc hope of remaining nde-
pemdent,

There appear io b o COmpE-
tition grounds for reforring Mies-
dés E11ba bid.

Howniree's only chance ol get-
ting the Nesthi bid refierred

om the fact ihat British
companies do Bel hote the same
ppportunity = make scguisitions
in Sediperisnd that ibe Swiss
mave in Britaln.

fntereils off Swiss companies
— & laeck of reciprocity that may
gwny the British Governmeal in
h-uuhrlil' putting u bleck on M-

e L
ply. 10 oost the yalue of s

By Jeremy Warner
Business Correspondent

viewed as one of the few enclATEE
of corporate Britain which ia fun-
damenially heosiile te Thatcheriie
aims.,

Cine source close i Downing
Street thimking described the
compAny &5 “jusi & lod of plakis™,
p perceplion which secms [0 be
based on Rowalree's pasocintion

packing organitstlons con
with the Labour Party.
In additien, the twn Rownlred

l;nu- 3 miex as ihoy
huve to i for Beitish onex

inned on MMC

charlimble trusia fund whai Is
smmvotimes seen a8 palitically me-
tivisted research into thie couses of
perceived soclal ilks.

Hirweser, ihe irusis oWn Do
more than 6.8 per cenl of the com-
pany's shares and they have hid
no dircct influence on Hownirees
affnirs foT mANY years

'I-:hdlh:ll-ilﬂﬂ!lntdlm
prmsts sttempted to interfere with
the company it was sble io do ne
maore Lhan abmut the re-
fusal of Rowstree's South African
offshool o recognise the black
trade mnlon, BAAWL.

Rownirer b5 ke beavily io-
vohed directly in charitable ne-
thitivs mnd a5 8 member of the
sPer Cent Cluh™ ghves gway 1 per
cemf ol s UK profits & year (o be
enl cummunity projecis.

The Per Cent Club camset,
however, be described 52 naf-
Thaicherite  having teem
\smnched In 1986 al & receplion
asted by the Prime Minister.

Owtloak, page 25
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Bank plans two
more gilt auctions

Diamond
prices to go
up by 13%

THE PRICE of uncut dinmonds
is going up by 3.5 per cenl on
Tue in response 10 booming
demand worldwide, De Beers an-
mounced pu!trduil

11 i the second inccase in Hix
miniks: last October prices of an-
cul EEORCE WELE | by 10

A pokesman for the group,
which coatrols 80 per cont of the
warld dismond market, said the
the increase reflected stromg de-
mand rather than the weakngss ol
the dollar, the carrency in which
dinmands are priced. Hiwever,
currency effects hawe helped
sales.

Creer ihe past o Fears, taking
into mecoant this latest increase,
uncut diamond prices will have
riser by 38 per cenl, showing a
sirong recovery fram the shump of

the enrly eighties,

ITC

‘m

(] nes

veslcl

THE BANK of England is to hoid
rovos more auctions af gilt-cdged
stock this E.I:nlrlc'llllglcu.r, with the
first likely to be in July of A

and the second earty o 1989,
will be similar to the experimcntal
guctions hekd during 1967-68, al-
qhuugh tochmical -changes to the
bidding procedure are sall being
comssderod.

The decision 1o porsist with
auctions as ma element in the
funding amimne has been
taken after deliberations within
the Bank and Treasury and dis
cusslons with market participants.

The Bank raised £2 #ba m 19€7-
RS using suctions, Siock was allot-
ted 10 participants al the price At
which they bid, althought Bark
peserved the right in GETtAIn cif-
cummances mod 1o alkod all the
ammaunt up for auctian

The official vicw is thal the £x-
perimenls Wers 3 Eoceess, @l

orally oblige

By Peter Wilson-Smith
Financial Editor

though the reaction in the gl
miarhet was mined. The third Auc:
tlon was only narmowly coverad iy
bids mnd @ reosni sufvey oMk
ducted by stockhrokers Capcl
Cure Mycrs suggested that insti
tustiomal imviestors :
uncnihusiastic about the Bykem.

with about DEbn of gilts matut
ing and a government budget sar
plus forecast &t £3bo, the Ban
will Bave to sl abouat £5be of jgil
during 1088-89.

The rwo muciions will be fo
amounts up 10 £1bn and detad
will be apmounced in two SEARE
The dote of fhe suctin &ncd ma
rity aif th stock will be annoumcs
ai beast @ monih in advance
tlse Fing detuils pod Less than seve
days abead.
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MONOFOLIES AND MERGERS COMMISSION:
1988 PROGRAMME OF NATIONALISED INDUSTRY REFERENCES

You have seen the correspondence arising out of our discussion in
E{NI) in January, culminating in Tom EKing's 12 April letter to me.

Having seen the arguments put forward by Nick Ridley and
Paul Channon T do not believe there is anything to be gained from
going over this ground again in E(NI). Accordingly, I suggest we
should now announce the four references which have been agreed -
British Rail (provincial sector), London Underground, the UK Atomic
Energy Authority, and the HNorthern Ireland Transport Holding
Company¥. As Tom says, the precise terms of reference can be sorted
out when the individual references are made. I naope therefore,
that our officials can now agree gquickly on the text of an
announcement.

I am copying this letter to other members of E(NI), Tom Eing and
Sir Robin Butler.

;'*’Lf it v
>‘\j T J .
b

NIGEL LAWSON

LAy
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The Rt Hon Nigel Lawson MNP
Chancellor of the Exchegquer
HM Treasury
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MONOPOLIES AND MERGERS COMMISSION: 19 ﬁmER -Eh 1E__H;¢kﬁh,¢;
Thank you for your letter of T”HE?EH. about my arguments fo
excluding Thames Water and English Heritage from the MMCs 1353
prom] rCamme

5o far as Thames is concerned, I am not in pri
referring a body which is to be privalised. 1
conceded that Thames was a pessibility otherw . What con
me, on reflection, ars Lhe practical difficulties in this
particular case. We won't have 18 months from reporkt to
privatisation as with GRA but possibly only 12 months. With
water ;:;?a"1¢a+::n we are not simply selling an existing
business, Thamaes management have to restructure thetir
orgenisﬂtLﬁn G?T?lL___I to reflect activitles which are Lo pass
g the HRA. The regime of charges control, reporting on lavels of
service and asset maintenance L= all new. They have to adapt
themselves bto LE u:c&iﬁly Gefors flokation. This ig all gaite
different Erom any other previcus privatisation case.

neiple against
should not have
g CErns

i
-
-

while there is room for improvement by Thames' management
propose Lo pursue this with the Chairman and in more detai
official level. We have dLEPJﬂI had a number of meetings
fallow up the Corporate Plan discussions, to cover araas which
had been of concern to us. We have also used our contacts with
the ayditors to that snd. (They of course do expect some valus
for money work as part of the audit). I would not axpesc raally
eorious criticisms to emerge from a MMC scrutiny. I am convinced
rhat it would divert resources from successful flotakion,
jeopardising Thames' position in the quLUL, and that it would
exposse ma ko answer UNNECessary EFE"U akion :1d doubts in the
' gxaminz the fine print of whatever the MMC
Tually to all of

=1
1 at
s |

that English Heritage should be
scrutiny with NAO. But I would
point, about dual scrutiny of




CONTIDERTIAL

the United Eingdom Atomic Energy Authority. T de not think the
two cases are really on all fours. The UKAEA ia unusual in that
fte Chairman is an Accounting Officer; in his own right, and so
it is guite propar that NAO should want to investigate the
Agency; on the other hand, it is also close to a trading industry
and 50 suitable for MMC investigation. There 1s no read across Lo
the much smaller scale bodies which 1 had in mind, since thoss
are concerned more with management and activity in a specific
policy area, such as the countryside, sport, or heritage, and do
not have significant hrJS'ng activities. NAD scrutiny is quikte
gufficient, and to introdu MMCT would muddy the waters far more.
Moreover, so Ear as I am aware both MAD and the MMC have bean
content to accept thelr dual roles in the UKAEA case, without
seeking to use it as a pracedent elsewhere.

There is one reflection on the recent programme discussion which
1 would like to leave with you and colleagues, and that is
wHaLhur it is any longer appropriate for us to try and Ffind a

ecific number of references each year. When we had loks of
naticnalised industriss, it might have been reasonable to siggest
& reforences a year. But now that we have successfully privatised
so many, there seems guite a strong case for getting away from an
absolute number of references each year, and instead sesking to
decide how often the whole or a part of a nationalised industry
or Government controlled body should be reférred to the MMC. (You
will appreciate parallels with the FPinancial Management and
Policy Reviews of which we carry out). We could explicitly
exempt bodies whi an the point of privatisatlion, or radical
reaorganisation of or the whole of the industry. The benefit
of thls approach w ha that we would have a regular programms
of references for l ic sector bodies, and each body would know
roughly when It was going to be scrutinised, without the very
difficult efforts we all have to make each year to achieve Lhe
target of a particular number of references.

==

I'_l' = i

I am copying this letter to other members of E(NI), Tom King,
Norman Lamont and Sir Robln Butler.

A LA

Il

NICHOLAS RIDLEY
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The Re, Hon. Kenneth Clarke QC MP
Chancellor of the Dhachy of Lancaster and
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AOBCPOLISS AND MERGERS COMMISSION: 1988 PROGRAMME OF

NATIONALISED INDUSTRY REFERENCES

e B L= | ik ,cj".'_:.:,'j:.'l-:“_..

I have bean—following with interest your recent exchange of
letters with Nicholas Ridley and other E(NI) colleagues’
comments on the content of the next programme of section 11
references (which I should like to announce as soon as the
current batech is completed with the referral of British Rail's
provincial services, scheduled for 11 April). 1In particular I
was interested in your views on the guestion of HAD and MMC
"doubla" scrutiny.

1 agrea that, when the Competition Bill was debated in 1979/80
this question was probably not considered. However, as you
know, since the pool of section 11 candidates has been reduced
by privatisation we have tried to cast the net wider than
originally envisaged in order to maintain programmes of
sufficient substance to sustain the argument against NAQ/PAC
access to the nationalised industries, We have now identified
range of bodies eligible for section 11 scrutiny to which HAOD
also has access. While I accept that referral does not
necassarily advance our arguments against MAQ scrutiny of
nationalised industries, I do not believe that judicious
referral would necessarily undermine our position. As
Comptroller and Auditor General, Sir Gordon Downey i3 recorded
as saying that HAD should not be regarded as a management

IS1ABN
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ihe depariment for Ergerprise

consultancy; their role is only to identify and bring to public
notice evidence of weakness or unsatisfactory performance. In
using section 11 we have come to expect more than this from MMC,
As wall as undertaking a full and impartial assessment, we
axpect them to identify and where possible guantify
improvements, particularly those of a priority nature. The
pablie interest guestion which we include in most references is
an additional and important sanction and the trigger to
statutory remedial action following an unfavourable finding.

Because of the broader remit which section 11 allews I do not
think that, as a matter of principle, we should exclude all HAD
bodies from its scope. I agree that the NAQ bodies should not
ba tied to a published target of scrutiny once every four years
but I also think that where a need is perceived for an external
gcrutiny, section 11 should be considered more routinely perhaps
as an alternative to amploying outside consultants. Selectivae
use of the provision Iin these cases would help to demonstrate
that we believe gsecticen 11 Ffulfils a uzeful purpose and that the
Government is willing to use these statutory powers whera we

balieve thers 15 a need.

On the guestion of antagonising the NAO, T note that in Appendix
1l of their report on section 11 published in 198  the NAD lists
the bodies then being actively considered for section 11
raferral. These included the UKAER and the Welsh and Scottish
Development Agencies which are, of course, MAD accessible. The
NAO have not however sought to raise guestions about the
principle of double scrutinies and if they did so, I think we
could reasonably put forward the pointe mentioned above without
undermining our own argument that the principal objection to NAD
access in other areas is that it would constitute a major and as
yet unjustified constitutional change, since HAD access to the
nationalised industries would either necessitate detailed
control by Departments or create a line of accountability that
would not pass through Ministers to Parliament,

With regard to individual future candidates for the reference
programme, I am content for English Heritage to be dropped as
Micholas Ridley has no strong reasons at present for referring
it, I am quite sure however that we cannot afford to lose any
others if we are to maintain the momentum of what I envisage as

a solid and worthwhile programme in 1988/89.

Coples of this letter go to the recipients of yours,

™

KEENNETH CLARKE

IS1ABN
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The RL Hon Nigel Lawson MP
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HM Treasury

Treasury Chambrers
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LONDON Ak
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MONCPOLIES AND MERGERS CUOMMISSION 1988 PROGRAMME

"'.]_ Syt JI.-':.,..
Your- letter of 7 March” to TJi'.".'m.'i:—.‘ Ridley dnvites me to agrea
Ehat the Civil Awiation Authority should be referred later this
year 1f a Water Authority is not included in the /1%88 programme.
Despite - thi argumsnts 3 vour letter T remain strongly opposed
to a CAA reference 5 year Ag I o s53:d- 1p my earlier lettar
I only 3 : - s A {HT) CAA might “be referred’ this year
itl qreat reluctance, and events since then 'have wvery much
trengthened my original wiew that reference of the Authority
u

Id be mOre appropriate next Year.

W

Of course I entirely accepl ChA should be subject tée MMC

sgrutiny, particularly sipnce 1t 15 d28 you say; ‘in  many respects

a monopoly supplier; that is wh am willing to See & CAA reference

in next wear's. programme. v, earli letter. was not seeking to

Buggest 2. Investlgatlion 3 the Transport Select Committee

Was gubgtltute ivestigation. The ocurrent intenae

S alr safety has simply reinforced

& mandgement in carrying through

hand, to modernise and develop

meet the rapidly growing levels

management should be able tb concen-

Erate  « getting Ethese ritiatives well under way before their

attention 15 1w J [ y ations [or an - MMO. investigation,

An MMC 1nvestiga r -has . " would be counter-productive  and
premature.

1. am Copying this st Ee to other members of E(NI), Tom King,
Norman Lamopt and to 1 Robin Butler.
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MONOPOLIES AND GERS COMMISSION: 1988 PROCRAMME ﬁ
Sy

I have seen a copy of Nicholas Ridley's latter nprf;}ehruary; in
which he suggests that bodies subject te NAD scrutiny should not
also be subject to MMC reference.

My concern is that we decided at E(NI) to refer the UK Atomic
Energy Authority, another body subject to NAD oversight. The
Authority is coming under very clese examination by the HAOQ on a
number of fronts this year: indeed it was in recognition of this,
ag well as of the other considerable and growing pressures on the
Authority, that we decided to refer no earlier than the end of
1988. I am not seeking to reverse that decision, but suggest
that if we are to apply the 'double scrutiny' argument we must do
8o econsistently; otherwise it will serve only to strengthen the
NAO's case.

The total exclusion of bodies subject to NAD scrutiny would,
moreover, hamper our efforts to secure a credible counter to PAC
criticism that the MMC programmes are running out of steam, which
we know the PAC still have very much in mind: to this end we noed
to ensure both full and balanced future programmes. Paul
Channon's letter of 25 February illustrates the difficulties
which external events can cause in this context, particularly
when the success of our privatisation poliey is, as Nicholas
Ridley's letter also underlines, progressively shrinking the pool
of major candidates.

I am copying this letter to those who received Nicholas Ridley's.
|

¥

' ﬂuﬁd / Al 4
1
i

CECIL PARKINSON
CONFIDENTIAL







PART ___ Two. ends:-

S [TRANSPORT o SSIDM. 292.%%

* il

PART_ _TH#=.  begins:-

<5 [ENEEGT e CH.8X0, 1.3 8%







