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Published Papers

The lollowing published paper(s) enclosed on this file have been
removed and destroyed. Copies may be found elsewhere in The
National Archives.

CM 595, The Monopolies and Mergers Commission — Badger
Holdings Lid and Midland Red West Holdings Ltd

Published by HMSO

[SBN O 10 105953 3

CM 651, The Monopolies and Mergers Commission — The
Supply of Beer

Published by HMSO

[SBN O 10 106512 4
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Department of Trade and Industry documents

Reference: Report by Inspectors appointed by the Secretary of State
for Trade and Industry

Description: Investigation - County Natwest Limited and County Natwest
Securities Limited

Date: 12 July 1989

The above documents, which were enclosed on this file have been removed
and destroyed.

Such documents are the responsibility of the Department of Trade and Industry
and their successors. When released they will be available in the appropriate

DTI Classes.

Signed

PREM Records Team
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PRIME MINISTER (r\_a-)% 21 July 1989 @{' =
1 s

COUNTY NATWEST AND THE BLUE ARROW INVESTIGATION

1. The 1investigation censures a major clearing bank jand one

J
of the biggest stockbrokers for breaches of the Companies Act

—

and Stock Exchange Rules which caused the market to be misled.

What should be emphasised 1s that both were vef;ﬂ:iﬁr’playerﬁ
in corporate finance business. —

—

2. WatWest set up County Bank from scratch, buying skilled
outeiders to employ NatWest's immense finaneial strength in a
bold attempt to storm a corporate finance market dominated by
a few old established merchant banks. The Union Bank of
Switzerland, then the world's largest bank by capitalisation,

took over Phillips & Drew and iﬁﬁédiately decided to build uap

the one area, corporate finance, in which that essentially

resg@atch and fund management based firm had not wanted to expand
ander the old rules - because of the potential conflicts of

interest.,

3. HatWest and UBS wanted a return on their investment and
the men brought in to run their new operations were under pressure

to perform. There was a premium on aggressiocn which made.ﬂmunty

NatWest a by-word in the cCcity for 'hire and fire' etc. ¥Yat

nelther parent bank had enough senior management of its own with

celevant experience; - able to supervise. They had bitten off

L —

Too mich.

——
e

-

3. In principle there was a new regime of rules to.deal with
problems arising out of 'Big Bang', especially within the new
financial conglomerates which it made possible. In practice
the compliance officers were usually young lawyers with vary

limited financial experience and conseguently wery limited status




in 1987. They were often seen as pedantic irritants; Lhay

had difficulty in creating the systems necessary for their work

bacause management was teoo busy with "the real business-doing'.

—_—

This was true in all areas and most Firms.

L Lots of aggression backed by the parents' huge balance sheets

did not produce overnight results. CNW and P & D decided that

backing the new breed of entrepreneurs was the answer. Tony
Berry of Blue Arrow was a perfect client; his ambitions matchead
theirs.

6. To him, CNW and F & D had to prove that they could do
everything which the established banks and brokers offered,
There was intense commitment, fierce competitiveness to succeed,
CHW and P & D had everything to gain by the coup of the 'biggest
rights issue' for such a young company, in establishing
tnemselves, as well as in fees. The temptation to cut corners
would have been huge and P & D's willingness to help CNW to

deceive the BStock Exchange even before the rights issue was

launched is damning evidence of that.

—

T The market was sceptical of what Blue Arrow was doing.
CNW's and P & D's ambitions in corporate finance were threatened
with a fiasco. The 'busiress deers' took charge again and the
investigation censures those who organised the ensuing deals
and mieled a market, Their basic defence = that ambiguities
in the law provided adegquate cover for commercial decisicns -
does not address the main issue; everything was done for their
self-protection in terms of money and particularly prestige and
market makers and investors were left with a wholly misleading

impression of what had happened.

B. The moral blame is with the 'business doers'. Seniocr
management are rightly censured for creating erganisations which
they could not control. Changing the Companies ACt to remove




gertain ambiguities 4is necessary but only effective sanctions

orn those censured will frighten managemente snoogh to in in

the *business doers' who have, wuntil very recently, had most

thingg thelr way. None of this invalidates 'Big Bang' but it

ig a wital test for the resolution of the regulators.

Honittfnnscn thaghs

HOWELL HAREIE HUGHES




CONFIDENTTIAL

FROM M C SCHOLAR
DATE 20 JULY 1989
EXTN 4389

MR GIEVE (IDT)

PS/Chancellor

Sir Peter Middiston
Mr Walsh

Mr Ilett

Mr Piria

Mr Gray - No 10

I attach a final version of the guestion and answer brief revised
to take account of the Chancellor's comments.
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PERSONAL AND CONFIDENTIAL

DTI Inspectors's Report on County Natwest Ltd and County HNatwest
Securities Litd

Report published at 9.00am this morning. DTI and Bank of England
press notices attached (flags A and B). Short background history
of events alsoc attached (flag C).

1. Q. Doas the Prime Minister not agree that the Inspectors’
Repcrt reveals a shambles in Natwest, its subsidiaries and
Phillips & Drew? What action will the government take to bring
the culprits to book, and to put matters right in thase
institutions?

A. Hon Members can read the Inspectors' Report, published by
my rt hon and noble friend the Secretary of State for Trade and
Industry this morning, and see for themselves the carefully
coneiderad conclusions it reaches. Report criticises certain
individuals and the systems within Natwest Bank Group which
allowed this state of affairs to come about. My rt hon friend has
passed the Report to the Serious Fraud Office and to the relevant
regulatory agencies - the Bank of England, the Securities and
Investment Board and the Securities Association - who are
urgently considering what action they will take.

2. . Why was this Report published when the House of Fraser
Report was not?

A. The present Report concerns a major clearing bank and its
subsidiaries, and the Govermnment has taken the view that it is in
the public interest to publish the report as soon as possible. 1In
every case an assessment has to be made of the risk to any
investigation or criminal proceedings that might follow the
publication of the report. In the present case my rt hon Friend
the Attorney General and the Director of the Serious Fraud Office

are satisfied that the Report should, on balancae, be published.

PERSONAL: AND CONFIDERTIAL




FERSONAL ARD CONFIDENTIAL

Does this mean that prosecution is ruled out?

Matter is with the Serious Fraud QOffice.

4, Q. What will the Bank of England do? Will it take action to
prevent those in the NWB Group criticised in the Report from
halding positions of responsibility in the City?

A. The Bank of England is considering the Report urgently.
It will, promptly, take whatever action is necessary under the
Banking Act.

5. Q. Will the Prime Minister in due course inform the House of
the action taken by the Bank of England?

A. It has not been the practice of the Bank of England to
make any public announcement of the actions it has taken under the
1987 Banking Act: if there weres a practice of making such
announcements this would work against the cbjectives of the Act,
the protection of depositors and the maintenance of confidence in
the Banking System. Moreover, under 582 of the Act the Bank i=s
prohibited from disclosing any unpublished information which it
has obtained in the course of exercising its responsibilities
under the Act.

6. Q. Should the Bank of England have taken steps at the time to
guestion County HNatwest's actione more strongly?

A. The Report records that the HNational Westminster Bank
Group itself accepted full responsibility for these events and did

not seek to share that responsibility with the Bank of England.

The Inspectors agreed with that approach and their report attaches

no criticism or responsibility to the Bank of England for these
events,

PERSONAL AND CONFIDENTIAL
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the department lor Enterprise II-\J ﬂ-'n'ﬁ_ﬁ"
COMMERCIAL IN CONFIDENCE, MARKET SENSITIVE

Secretary of Staie for Trade and Incustry

The . Hon, Lord Young of Grafibm p{‘l : j;: (\J

Chanceller of the Exchequer Department of
Treasury Chambers Trade and Indusery
Parliament Street 1-1% Vicroria Serect
London SW1 London SW1H 0ET

Swntchhoizrd
01-Z15 7877

Telex BE1IOT4/S DTHOQ G
Fax [1-212 3629

Dieculime 215 5437
Cureel P IALY

Yoar rel

pwe |G July 1989

COONTY NATWEST - INSPECTORS' REPORT

My Private Secrebtary wrote to youra on 13 Jualy Fith A copy aof
this report. 1 can confirm that it is my Intention to publish
it at 9,00 am tomorrow, 20 Jduly. Publication will be
announced by means of a press releass which is being clearad
at gfficial level, together with associated press briefing. A
draft of the press release i3 enclosed.

I have decided that it would be better not to have an arranged
Parliamentary Question about the report, as the procedures for
tabling guestions in the Commons will necessarily draw
attention ta the likelihood that poblication is imminent and
lead to the sort of speculation that we should avoid., It is
not our usual practice - for this reason - to announce such
reports in Parliament and on reflection we see no need to make
an exception in this case. Copies will of course be made
available in the Vote Office and the Printed Paper Office at
9.00 am.

Copies of the report will be supplied a short time before
publication to the companies concerned, to Natwest Bank, and
to various individuals criticised by the Inspectors —
Section 437(3) Companies Act 1985 esnables this to be done.

In responding to press comments, we shall be making it clear
that further investigation and prosecution ara matters for the
Serious Frand Office, whilst regulatory action iz a matter for
the Bank of England and relevant Self Regulatory Organisations
of which the companies investigated are members. Much of the
press attenticon can therefore be expected to come to the SFO

=

e

imitiafivd




| 5]

the department for Enterprise

or you or the Bank; our officials are in touch to ensure a
common line, It will, of course, be for you to consider with
the Bank of England whether any changes in regulations of
banks are called for as a result of this investigatien,

I am sending copies of this report to the Prime Minister, the
Attorney General, the Lord President, the Governor of the Bank
of England and the Director of the Seriocus Fraud Cffice.
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COMMERCIAL IN CONFIDENCE
MAREET SENSITIVE

DRAFT PRESS NOTICE FOR THURSDAY 20 JULY 1989

COONTY NATWEST LIMITED
COUNTY NATWEST SECURITIES LIMITED

Lord Young, Secretary of State for Trade and Industry, has today
pubighed the inspectors' report on County Natwest Limited and

County Matwest Securities Limited.

The Director of the Serious Fraud Office [and the Director of
Public Prosecutions)], with the agreement of the Attorney General,
[is/are] satisfied that in this case the balance of publie

intereast lies in publication in advance of completion of police

enguiries. Lord Young has therefore decided to publish the

Report, which concerns the country's largest ¢learing bank and
its subsidiaries. ,

Copies of the report have been passed to the Serious Fraud
Office, the Bank of England [and to The Securities Association]
for their consideration. The report has been considered by the
Director of the Serious Fraud Office who has asked the City of
London Police to carry out certain investigations. The Bank of
England is considering the report and further comment would be
inappropriate at this stage.

Mr Michael Crystal QC and Mr David Lane Spence CA were appointed
on 19 December 1988 ander Section 4321(2) of the Companies Act
1985 to investigate and report on the affairs of both companies,
and to loock in particular at the role of those companies in the
affer by Blue Arrow ple for the whole of the issued share capital
of Manpower Inec in 1987 and their subsequent interests in the
shares of Blus Arrow Dlc.




HMotes to Editor

1 Copies of the report can be obtained from Her Majesty's
Stationery Office, price [E£45].

2z The registered office of County Watwest Limited and County

Natwest Securitlies Limlited is at Drapers Gardens, 12 Throgmorton
Avenue , London BCZ.
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w FROM M C SCHOLAR
f,:-}‘ DATE 19 JULY 1989
. EXTH 4389

CHARCELLOR OF THE EXCHEQUER Sir Peter Middleton
Mr Walsh (FIM)
Mr Giewve
Mr Ilett

NATWEST

The DTI press notice (latest draft attached) and publicaticn of
tha Inspectors' Report is to be at 9.00am tomorrow. I attach some

material (some guestions and answers plus a background brief) for
i . - - - - .
Prima Minister's guestions, on which Mr Gieve could draw, which I
e —————

have agresd with the Bank and the DTI.
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PERSONAL AND CONFIDENTIAL

DTI Inspectors's Report on County Natwest Litd and County Natwast
Securities Ltd

Report published at 9.00am this morning. DTI and Bank of England
press notices attached [flaqs A and B). B8hort background history
of eventz also attached (flag C}.

: B Q. Does the Prime Minister not agree that the Inspectors’

Report reveals a shambles in Natwest, its subsidiaries and

Phillips & Drew? What action will the governmnment take to bring

thea culprits to book, and to put matters Tight in these

institutions?
——

&. Hon Members can read the Inspectors® Report, published by
my rt hon and noble friend the Secreatary of State for Trade and
Industry this morning, and see for themselves the carefully
considered conclusions 1t reaches. Feport criticiseg certain

™Y
individuals and the syetems within MNatwest Bank Group which

allowed this state of affairs to come about. My rt hon friend has

passed the Report to the Serious Fraud Office and to the relevant

regulatory agencies - the Bank of England, the Securities and

e I r
Investment Board ang the Sacurities Association = Wlo  are
———— —_-—

urgently considering what action they will take.
=

2. Q. Why was this Report published when the House of Fraser
Report was not?

A. The present Report concerns a major clearing bank ang
gubsidiaries, and the Government has taken the view that it is
the public interest to publish the report as soon as possible. In

avary case an assessment has to bea made of the risk to any
investigation or criminal proceedings cthat might follow the

publication of the report. In LhE_EEesanL casa my rt hon Friend
the Attorney General and the Director of the Sericus Fraud Office
e e e

are satisfied that the Heport should, on balance, be published,

=

PERSONAL AND CONFIDENTIAL




FERSONAL AND CONFIDENTIAL

Does this mean that prosecution is ruled out?

Matter is with the Sericus Fraud Office.

=

5. Q. What will the Bank of England do? Will it take action to
prevent those in the NWH Erﬂup criticised in the Report from
holding positions of responsibility in the City?

A. The Bank of England is considering the Report urgently.
It will, promptly,; take whatever action is necessary ta ensure

that the National Westminster Bank, and other austhorised

institutions within the Group, fully meet the criteria laid down
in the Banking Act.

¥ Q. Will the Prime Minister in due course inform the House of
the action taken by the Bank of England?

A. It has not been tha practice of the Bank of England to
make any public announcement of the actions it has taken under the
1987 Banking Act: if there were a practice of making such
announcements this would work against the objectives of the Act,
the protection of depositors and the maintenance of confidence in
the Banking System. Horeover,; under SB2 of the Act the Bank 1is
prohibited from discloaing any unpubligﬁgﬁ-infﬂrma:icn which it
has obtained in the course of exerfising its responsibilities
undaer the Act.

e

s 3. Should the Bank of England have taken steps at the tima to
question County Natwest's actions more strongly?

4. The ERepocrt records that the National Westminster Bank
Sroup itself accepted full responsibility for these avents and did
not ggek to share that responsibility with the Bank of England.
The Inspectors agreed with that approach and their report attaches
ne <oriticism or responsibility to the Bank of England for these

BVEnts.

PERSONAL AND CONFIDENTIAL




COMMERCTAL IN CONFIDENCE
MAREET SENSITIVE

DRAFT PRESS NOTICE FOR THURSDAY 20 JULY 1989

COUNTEY NATWEST LIMITED
COUNTY NATWEST SECURITIES LIMITED

Lord Young, Secretary of State for Trade and Industry, has today
published the Inspectors Report on County Matwest Limited and
County Hatwest Securities Limited.

The Director of the Seriocus Fraud Office, with the agreement of
tha Attorney General, is satisfied that in this case the balance
of public interest lies in publication in advance of anguiries by
the Serious Fraud Office and the police. Lord Young has therefore
decided to publish the Report, which concerns a quoted company,
one of the country's largest clearing banks and its subsidiaries.

Copies of the Report have been passed to the Serious Fraud Office,
the Bank of England, the Securities and Investment Board, and the
Securities Association for their consideration. The Report has
been considered by the Director of the Serious Fraud Otfice who is
carrying out certain investigations with the City of London
Police. The Bank of England is considering the Report, in
accordance with their responsibilities under the Banking Act 1887.

NHote to Editors

e Mr Michae]l Crystal QC and MNr David Lane Spence CA were
e

p— " - . S SR
appainted on 19 December 1988 under Section 432(2) of the

Companies Act 1985 to investigate and report on the affairs of
both companies, and to look in particular at the 1role of those
companies in the offer by Blue Arrow plc for the whole of the
igsued shara caplital of Manpower Inc in 1987 and the subseguent
iNtSTGEEE  Of County Natwest Limited and County Natwest Securities

Limited in tha shares of Blue Arrow plc. The Heport is therefore
being published seven months and cone day after the appointment of
the Inspectors.

s Copies of the Report can be obtained from Her Majesty's
Stationery Office, price [E23.50].

F. Thae registered office of County Katwest Limited and County
Matwest Securities Limited is at Drapers Gardens, 12 Throgmorto

Avenua, London ECZ.




GEaARA

PP Ewlh L NERS i
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MAREET SENSITIVE

COUNTY NATWEST LIMLITED

COUNTY NATWEST SECURITIES LIMITED

PRESS BRIEFING ON PUBLICATION OF INSPECTORS REPORT

WHY AHE ¥OU PUBLISHING THE REPDRT WHEN YOIl HRVE HOT
FUBLISHED THE HOUSE OF FRASER REPDORT IN SIMILAR

CIRCUMETANCES?

Circumstances are different in cach casas, 1t i8 right

that sharsholders and the publiec generally should have an

=a1ly opportunity bka know the cutcome of kthe lnspectaora’
P e, l-&-.'l" e
wnguiries into the canduct of anubllcly gquoted large| UK

loaring bank; and its submidiaries, whose sharesg ars

widely traded.

Matrters pE great importance to Lhe conduct of financial

affalrs within the City have been the subject of enguiry.

ARE YOU SAYING THAT THE HOUSE OF FRASEHR [S5 UNIMPORTANT?

0of course not. What we are saying (8 that diffcrent
considerations are pressat in each casc, The factors
i;|||-__-r|L||_||'||_-_-l_'| abt Al abaove ) which have led ta thf\' lj":'-l:i..::iﬂﬁ ko

publish the County Natwest repurt ate simply not preaent

1_.___-__
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COMMERCTAL IN CONFIDENCE

MARKET SENSITIVE

in the case pf House of ¥Frager. in each Case, an assedd-—

ment has to be made af the gisk to any investigation or
e ————

et iminal proceedings that might. follow the publication of

==

the report. TIn this case, the Attorney-General and the
Tm— T,
Director of the Serious Fraud Office are satisfied that

the report should, on balance, be published

DOES THIS MEAN THAT PROSECUTION IS5 RULED OUT?T

HAS PROSECUTION EVER FOLLOWED PUBLICATION OFF AN

INSPECTORS" REPORT?

¥Yes. This has happened on a few cccasions in the past

—

Scotia Investments Lamited].

HAVE THE PRUSECUTING AUTHORITIES RAISED ANY OBJECTIONS

PUBLICATION?

WHAT ACTION WILL BE TAEKEM ON THE [NBPECTORS'

RECOMMENDATTIONS FOR CHANGES IN THE LAWY
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COMMERCIAL IN CONFIDENCE

MAREET SENSITIVE

The inspectors' recommendations are under consideration.

Clause 1080 of the Companies Bill, if enacted by
————
Parliament, could provide a route for the implementation

——— Ty
gof the Iuspectors’ recomnendat ions; 1f so decided, without

further primary legislation,

WILL THE 505 APPLY FOR DISQUALIFICATIDN ORDERS AGAINGT

PERSONE CRITICISED TH THE REPORT?

Mot at this stage, The Bank of England are considering

f . g :
bnethu: ar not aan|wgu1atory action 15 required. 1L 1o

ilso possible for the criminal courts to make diaguali-
{ication orders in the event that any eriminal proceedings
resulted 1n convictions.

WHEM WAS THE REPURT SENT TOD THE SERIOUS FRAUD OFFLICE?

The day after it was received liom the Inspectors.

HAD THE SERIOUS FRAUD OFFICE RECEIVED ANY INFORMATION
ABOUT THIS AFFAIR BEFODRE THE INSPECTORS REPORT WAL SENT

ro THEM?

On 3 July L1989 they were provided with information




COMMERCTAL IN CONFIDENCE

MAREET SENSITIVE

supplied by the Inspectors under Section 437{1lA} of the

Companlas ACE 1%85.

HAS THE HANE OF ENGLAND RECEIVED ANY INFORMATIORN ADOUT
THIS AFFAIR BEFORE 'I'HE INSPFECTORS' REPORT WA3 SENT T4

THEM?Y

Yoo, Tnformation was passed to them as a competent
authority “u:ﬁunut to Section 4839())iie) ofF the Companies

Act 1985,

HAVE THE SERIDUS FRAUD OFFTCE CONCLUDED THAT THERE IS A
SERIOUS FRAUD FU DEAL WITH (SECTTON 1 CRIMTHAL JUSTICE ACT

138717

At this stage, the Serivus Fraud Office have aimply

dec ided that thece are marters within thei: remit calling

for investigatlion.

HOW LONG WILL THE INVESTIGATION TARKETY

I canpnut Say. It will proceed as guichly as possible,

WHAT ACTION WILL BE TAKEN BEY THE BANE OF ENGLAND OHR OTHER




COMMERCTAL IN CONFIDENCE
MAREKET SENSITIVE

AEGULATORY AUTHORITY AGAINST NATIOHNAL WESTMINSTER BANEK

LG?

is a matter four Ll Bank and other relevant SROB.

COHIRARE ARE OPEN 1O THE DANKY

Bank of England Lo answer].

COUREES ARE OFPENH TO THE SECURTTIES ASSOCIATION*Y

The Securitlies Association® to anower |

*To be checked.

IRVEsST Igatlons Bivision
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COUNTY NATMEST - BLUE ARROW

The Bank of FEngland is sﬁudying urgently the report by

DTI Ifspadtors publighed today. Any necessary action will be
taken promptly in sccordance with the established procedures for
administering the Banking Act 1987,

Backgdound'

Authorised’ institutions are required tc meet the criteria set out
in thd Banking Act which include that the institution must conduct
its business prudently and that its controllers, dirsctors and
managers a¥e fit and proper to hold their particular positions.

In the eveht that the Bank concludes that a criterion has not bean
or is not Yeing met, the Bank may exarcisas itsg powar to restrict
or reveke the authorisation of the institution. The Bank has no
direct powBrs in rmlation to individual controllers, directors or
manageys.

If the Dank @Gecides that it should exarcise its powers, it is
raquired tb notify the institution of its preliminary conclugions
and give the ressons why those conclusions have been reached. If
theses conclusions reflect on individuals, the relevant extracts
are al®o sént to the individuals concerned. The institution and
the infivifluals have 14 days in which te makas representations.

The Bank themn has a further 14 days in which to confirm or vary
its cofclulions. Either an institution or an individual hag the
right of appeal to a tribumal.
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ge ﬂﬁ‘zk I'I;l? announce its final conclusion, but is not permitted
undar gﬂal:tjinn 82 of the Banking Act to publish any information
which 1t Hms obtained in ths course of axercieging its
raspﬂ:hihifitins under the Act. Sincea the objectives of the Act
are th?e p:ﬁ:trzntinn of depositors and the maintenance of confidence
in the barﬁtinq system it has not been the practice of the Bank to
make sy public announcement of actions it takes under the Act.
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NATWEST/BLUE ARROW : Summary of events

July 1987. Blue Arrow (BA) decides to launch bid
for Manpower (Mp). Prior to launch, BA atarts to
acgquire Mp shares on  market. Inagvertently,
acguisitions exceed threshold which should have
triggered disclogure of holding ("Class II limit™)
under Stock Exchange (ISE) rules. No disclosure
made. ISE report has criticised Philips and Drew
{PD) and County MNatWest (CNW) - ISE action will

follow publication of Inspector's Report.

August. BA launch cash offer for Mp, Ifinanced Dby
rights l55ue, CHW underwrite. CHW fFind
subunderwriters for cnly 75% of risk - leaving them

with commitment of E£214m.

September. Offer for Mp succeeds; BA rights issue
gat In motion. CHNW make contingency plans with
other advisers for [ailure of rights issua. Use of
market-making arm (County NatWest Securities
"“CNWS*") to push BA shares.

28 September. Rights issus unsuccessful - 3JB%
takeup. CHW and PD decide to Increasa their own
exXposure to "save” 1ssue; and announce izsue
geufficiently successful (50% takeup) for *rump" of

shares to be placed in market rather than left with

PERSONAL AND CONFIDENTIAL
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subnndearwriters. Inspectors severely criticise

gaveral parts of this ocperation.

29 September. PD and CHW place rump with

institutional investors. CHW retaina 12% and PD 3%
of the rights issue on own books. Frese notice
gives misleading account of plaecing; "daeliberate
decision tao mislead the market®. CHW force CHWS
(macrket-makers) to take part of thelr heolding to
avoid triggering 5% disclogure requirement. Union
Bank of Switzerland ("UBS" - FD'sE  parent) take

further tranche with no-16ss indemnity from CHW.

Inspectors conclude UBS arrangement fell within law
and that DTI should legiszlate to block thisz loophole

and remove certein other loopholes.

Executiva Directors and Deputy Chairmen of MHational
Westminstar Bank (NWE)] informed of CHW exposure In
misleading Lerms and apprave 1t Executive
Directors criticised for failing to ask right
questions and so to carry out thelr responsibilities
to Group. (Deputy Chairmen not criticised; Chairman

and Chief Executive absent abroad])

30 September. CRW mislead Bank of England
supervisors about legal advice on non-disclosure
arrangements; later, CNW ignore Bank advice to check

digclosure pogition with ISE.

PERSONRAL AND CONFIDENTIAL
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19 October. Stock Exchange crash. BA share price
halves. CHW face £80m loss. Further avoidance of
disclosure requirements Iin October and HNovembar.

Logsgeg reported to HWB Chairman's Committee on

i November 1987. Net loss (taking into account

profit on hedging and fee income from deal) E39m.

December. HNWE settles indemnity payment to UBS
(E30m), unwinding that part of anti-disclosure

.1rrangr-_lrnr='-r'.t "

17 December. NWB announces capital injection to
cover CHW logses: CHW unwinds anti-disclosura
arrangements with CNWS and discloses 95% holding in

B .

1988 = 23 February. Leading figures in CHW resigr.
HWE launches internal investigation under

Sir P Wilkinson. Bank informed of this.

29 April. Wilkinson Report completed and passed to
Bank. (Inspectors say Wilkinson Report is bona fide
but contains inaccuracies). Later in May, Bank asks
for report to be sent to DTI, which was done on
25 Mavy, Further material sent to DTI in August.

19 December 19BH. DTI appoint Inspectors.

PERSONAL AND CONFIDENTIAL
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12 July 1383. Inspectors make <their final report,
concluding ' avents give rise to concern

market misled.... Companies Act not complied with
STaacy ne justification . relevant law in
unsatisfactory state and changes should be made....

highly unsatisfactory state of affairs within NWB

Group, and important that NWB CGroup carries out its

stated intention of taking all possible steps to
enzure that all investment banking activities are
carried out to high standards of integrity and

propriety.
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The final wersion of the DTI Inspectors' Report on County
NatWest is now available. The covering letter from Lord
Young's office (Flag A) indicatas thea plan to publish the

Heport next Thurdd{xi_ig_fﬂiz:
i mhasteri fursie

—

The Report itself is at Flag B. You may want to flick through
it, although, regrettably, there is no summary section that
enables you qulckly to gee where blame is laid. But on the

R ——

basis of a quick rﬂaﬂlng, the poaitlmn seems to be:

—

there is very strong LIltlELEm of the junior Etaff in

County HatWest engaged in tnP Blue Htrnw nperatlun

—_——
—

(particularly a Mr Wells);

the Qﬁin players at Philips and Drew also come in for

e

strong criticism; —

T ==

-

at a senlor level in HatWest itself, the principal

criticism is reserved for Messrs C Green, T Green and

Plastow, threa of the HatWest Executlve ﬁire:turs isea 1n
—_—

pEftiuular paragraphs 11.17 = 11.28]);

Tom Frost {(Chief Executive) and Lord Boardman (Chairman)

S

are effectively cleared of blame (s3ee pa?agraphs 13.22

and 13.24); M Viliasa = cabe leens of blame {i3.70f17) pdes e
relick & e = oo gl st =+ B il '{"-I"v""'l Prden, Fle bl . e

—

there is only relatively modest criticism of Sir Philip

Wilkinson's interim report on the affalr {(see paragraph

i —

L=l ) -

I have highlighted in red through the Repart 211 of the key

findings on individnals. (The highlighting in geé*gf has bean
done by DTI and signifies the main places in which the report

e

has been changed from the pr&l1m1nary version.)

= — —_—
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. Next Steps

R

There are two main issuesi

i. what regulatory actiom is to be taken against
individuals and/or the bank?

——

i1. the link betwean publication of this Report and the
treatment of the House of Praser Report.

As to requlatory action, this is for the Treasury and Bank of

—

England to pursue. I understand a series of meetings between

the Treasury and Bank are planned for early next week. and the

Chancellor may be able to report to you at his hllateral

planned [or Wednesday. But on my reading of it, it looks as

if the conseguences of the Report are Far less dramatic than

was feared at an earlier stage.

ey - — -

As to publication, DTI and the Attorney will have to answer
the guesticn why it 1s alright to publish this Report but not
the House of Fraser Report. They are actively considering
this. But their line is likely to be:

— the issue of whether or not to publish is always a matter
of haian:e. There is always a general public interest in

puhllugtlﬂn. bat in each case the isspe is whether or not
this is more than offset by the prejudice to possible

auill 5
prosecutions;

in the House of Fraser case, the prejudice point has

been, and remains, paramount. {I am told that the

e ——

[ﬂLElllgEnEF 1 | had a couple of weeks ago that the point
might be coming where the House of Fraser Repert could be

published has been reversed, and that the SFO, DPP and

A

R s Attorney remain of the view that publication would ba

5F*KE£EEJH prejudicial)y = S

- il
= -
-r‘_.-’

e

= in the County NatWest case; the publiec intersst in
publication is a very strong one, because it strikes at

the heart of public confidence in the banking system; and

that over-rides any prﬂjadice of possible prosecutions.

.
el

PAUL GRAY

14 July 1983
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Frivate Secretary to the motey
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Parliament Street Sevitchbeard
London EWl 01-215 THTT
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215 5422
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13 July 1989

Daes Alox

COUONTY NATWEST - INSPECTOR'S REPORT

I enclose a copy of the Report which the Eecretary of State
has recaived from the Inspectars' appointed by him under
section 432 of the Companies BAct 1985, Copies of khis lettar
and the Report are also being sent to Paul Gray at Number Ten,

Michael Saunders at the Law Officere' Secretariat and to
Paul Tucker at the Bank of BEngland. A copy of the Report is

being sent separately to the Director of the Sericus Fraud
Office.

Agssuming that the Report containz no significant departures
from the draft version, the Secretary of State intends to
pablish it on Thursday 20 July and I shall therefore be
grateful for very ®8rly comments from vou and copy recipisnts
on the Report and the publication propesal. Unless there are
unexpected reasons why the Report cannot be published,; the
Secretary of State will be writing to collesagues at the
beginning of next week with a draft Parliamentary Question and

Answer and with details of the Tine to be taken with the
media.

I should mention at this stage that although the Inspactors
have not specifically identified ocflfences which may have been
e ] ¥ » s &
committed, the facts described in thelr Report clearly point
to some. For example there appears to have been shareholdings

which required disclosure (paragraphs 16.0&8 - 16.34d of the
Report), and the announcement about the take-up of the new
Blue Arrow shares is stated to have been seriously misleading
iparagraphs B.19). The action by CNW and NWIB subseguently to
Limit their losses by transactions in the options market

=7
the
‘ Ent-npff::'
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the depariment for Encerprise

(paragraphs 13.03 - 13.07) are likely to have involved a
breach of the Company Securities (Insider Trading) Act 1985.
The briefing for the media will therefore refer to the fact
that a copy of the Report has been sent te the Direecter of the
8F0 and to the Bank of England for them to consider, but
further comment at that time would be inappropriate,

On the basis that publication is confirmed it will also be
necessary to explain that the Secretary of State has decided
to pablish the Report, even though the Director of the SF0 has
considered it and asked the police to carry out certain
investigations, since in this case he, the Director of the SFO
and the Attorney General ares satisfied that early publication
will best serve the public interest.

Any guestions about regulatory action in conseguence of the
Report will be referred to the Treasury and the Bank of
England as appropriate.

e on,

Nal T

NETL THORNTON
Private Secretary

-

fefeianlva




Michael Crystal a.c. David Spence c.A.
Inspectors appointed by the Secretary of Slabe for Trade and Industry in conneclicn with the affairs of

. COLUNTY NATWEST LIMITED
anid
COUNTY NATWEST SECURITIESLIKITED

inaccordance with the provisions of Section 432(2) of the Companies Act 18BS

SECT iR Ty 10 e peciors . SIMON MORRIS &, CA. GRANT THORNTON Chasersd Accouniants, Grand Thoman Housa, Mollon Siroet, London 86 SEP
Telapbana: [0 3EIS100 Telex: 2008 QTLDN-T  Loadan Doacumen Exchargn: M00Eision  Facaimile: |01} 5333 4806
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G Clarke Esq

[ngpector of Companfos
Department of Trade and Industry
Ebury Bridge Houwsge

¥~18 E'L'-:l::':.-' Hr‘ldgu Paad

Loandan

SW1W BQD 12 July 198%

Dear Mr Clarke

I refer to the final Report submitted to you today. I ser out in rthis
latter a brief note of the major differences between the drafe suhmitted em
Zb Hay 1989 and the final BRaport. You will appreciaste that there are also a

nusmber of minor changes,

Other National Westminster Bank Group Investment Managemént Compacies

In paragraph 2.34 we introduce a situation which came to our attemtiom
following the submissiom of the draft Report. It was brought to our

attention In rcesponse bo a query wmade some time belore the dralt Report
vas submitted but Dot answered by that time. You will see that a
relatively small pumber of EFlue Arrow shares 1s involved. The detalls

are given in Chapters 8, 13 and 16.

Iesued Share Capital

In paragraph 3.06 we have acknowladged that the meaning of "issued
ghare capital' may not be free from doubt.

invalvement of CHWS

In Chapter 9 we have revised owur analysis of the maeting purported tc
have taken place between Meassra Cohen and Bimell and the conversatiem
purported to have taken place between Messre Dale and Bimell, Thea
Report now contalns po references Eo these purported events.

Ve have revised our provielopal eriticisms of Messrs Cohen and Eeed.
There is no refereace in Chapter § of the final Report to criticisms of
Mesars Cohen and Reed. We have introduced & peragraph 0.23 dealing
with Mr Reed's knowledge of the CHWE holding.




Hessra C Green, T Green and Plastow

In Chapter 11 we have criticised the three Exzecutive Directorsz
specifically with regard to the possibllicy that other Elue Arrow
share holdings may have existed In other NWR Group Cﬂmparief We have
removed from the scope of the criticism Che suggestion that they ought
to have enguired further inte the CRWS holding. In paragraph 11.71 wae
gxpress our regret rthat they did not engquire further with tha CNWS
holding. I i

Insider Dealing

We have revised our wview in parsgraph 13.11 on tha application of
the Company Sgburtriea Insider Dealing) Act I9B5 to FT-SE 100 Index
put option econtracts.

Mz Cohen

We have introduced paragraphs (13.14 gnd 13.15) desling with Mr Cohen.

M Villiers

We have dIntroduced pavagraphs (13.16 and 13.17) dealing with the
poaition of Hr Villiers.

Hr Frost

We have introduced an additiomal paragraph (13.22) dealing with Mr
Frost. - T B =

Lord Boardman

¥We have dintroduced &n adu!c!nna] paragraph (13.24) dealing with Lord
Boardman. =

Hr Clark

We have reconzidered the position and responsibilities of Mr Clark.
Ve have raduced the impact of osur eritieiegms in respect of Mr Clark in
Chapters 12, 14 and 15.

Registration of NWB Group Holdings

We have introduced further details om Ehe registration of the Blue
Arrow ehares held by NWB Group Companiea.

Events following the discovery of the HandelsBank holding

Messys Wells and Clark have been removed from this criticism.

Z




13. The meeting on I3 Hovember 1987.

The paragraph dealing with cthe eritiecism of Mr Keac has been removed.
We now state that we believe the situation following this meeting to
hawe been unsstisfactory.

Mr Cohen's Memorandum to the Hoard of NWH

We hawe introduced a passage in paragraph 15.16 which states that this
Memorandum éverstatéd the extent of the legal advice which had heen
taken, This relates to cthe passage now found In paracraph 13.15.

NWE Group's inferests in Blue Arrew sharos

Chapter 16 has been subject to axtensive revision.

_5_1:1'_F|"'._1 £]._].l Wilkin=on's HI'_'J_.I'L:I'I:' E

Paragraph 17.21 now includes '"observations' rather than "criticisms'.
H = : R e e
We have revised the wording of our observations.

pa—

I h:lpE thar this SuUmmATY [5 Eze]]:ll-ul to you. Plegoe lef me koow 1if o would
1i{ke any further information or ohservations. Michael Cryatal and I would
be pleaged to meet vou Eo discuss any points you may wish ko taise.

Yours sincerely

DAVID SPE







thee departoent for Enterprise

The Re. Hon, Lord Young of Graffham
Secretary of State for Trade snd Indusiry

J 1
Paul Gray Eaqg j < g Department of
Frivate Secretary | ~—t l/""-”-~" e Trade and Industry

to the Prime Minister 1=19 Viciuria Sireet
10 Downing Street S : f (. .o  London SWiH DET
London SWLA 2AR (6= =, Ul b g T
: 01-215 7477
_Ar Tle .f S vems S| fue mumsoTHQ G
Fax 01-222 2629 7
Dincline 215 5422 b chade k. (b et .-ftuuud—miﬂf? it

Owrrel pS]OTG

Vo e AT | i LR | RIS SR )

Bue |\ July 1989

ﬁ,i Lm"J \ruurj PﬁfﬂJriJ
.h"'"' :j I"‘ E—,.L,_,-t I.—c_)f—w_--:.['.si.'--r'[-«q_,ﬁ— -

Fi'ts e

e

BEER w51
I enclose a copy of the revised statement my Secretary of
State will be making this afternoon, after his discussion with
the Business Managers this morning, and helpful comments from
others who saw the previous verszion over the wesakend,

We discussed whether our proposals an tenanc s segurity would
be retrospective in seffect. ; -

The transitional provisions will work in this way. If a
tenancy of licensed premises is for a fixed term which will
run out within the next three years, the proposed legislation
will not apply at all. If the tenancy will not run out until
more than three years from now, the legislation will apply
whan it runs ent. TIf the tenancy is not for a fixed term but
is subject to notice - unsually six months' notice - the
proposad legislation will apply if notice is given to expire
more than thres yeara from now, but will not apply if notice
is given to expire within the next three yeare unless there is
a rent review within thak period.

You will see that there is nothing retrospective in any of
this., The only sense in whiclf there can be said to be any
retrospection is that existing tenancies will in three years
time be covered by a diffarent raegime from that which
pr@valled wh_g_th&u_ﬂﬂr__ngﬁ_tiated That is not, howaver,
what T8 normally thought of as retrospection, and is ne
different from many other pieces of legislation which change
the law applicable to agreements negotiated beforehand.

- — —
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My Secretary of State however feels that to refer explicitly
to retrospective {(or rather non-retrospective) in the
gtatament would go too far to reassure the brewers and
conflicet with higs call to them to exercise restraint.

I am sending copies of this letter to Alex Alan,
Colin Walters, Steve Catling; Nick Gibbons, Shirley Stagg,
Blan Ring and Trevor Woolley,

?L‘I Gtar

/o T (RS

NEIL THORMTORN
Private Secretary
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STATEMENT ON THE MMC REPORT ON THE SUPPLY
BEER, MONDAY 10 JULY

My Lords, with the leave of the House, [ wish to announce
the Government’s response to the report from the
Monopoliecs and Mergers Commission on the Supply of Beer.

This was a comprehensive report. It recommended far
reaching changes in the brewing sector. Passionate views
for and against its recommendations have been expressed
forcefully to me and to my colleagues since | published it
on 21 March. 1 have listened carefully to views from all
quarters - large and small brewers, the tenants, and, most
importantly, the consumers. But before | announce my
decisions | should like first to restate the Government’s
position in relation to this and all other MMC reports.

The essence of the Government’s view is this: competition is
good for industry and commerce and, above all, for
consumers. It encourages enterprise, greater productivity,
greater diversity and lower prices. In general the operation
of the market delivers the benefits of competition to the
consumer. But sometimes the Government has to step in -
in mergers, restrictive and anti-competitive practices, and
monopolies. And the ultimate sanction which the

page 1




Government holds - and exercises when necessary - is to
order divestment. Without this sanction our policies to

ensure that competition is kept free would be without force
and effect.

Certain preliminary conclusions were announced by my Hon
Friend the Parliamentary Under Secretary of State on 8
June; and | made a further statement of the Government’s
position during a debate in this House on 14 June. We
made 1t clear that certain measures would apply to the
national brewers but not to regional and local brewers.

| now turn to the specific dtg§i0n5 I have reached on
matters covered in the MMC's recommendations.

| have taken particular note of recent further evidence of
the need for more competition in the supply of soft drinks
and low alcohol beers to pubs. We have decided therefore
that tenants of the national brewers should be free to buy
these and certain other products from any source, free of
ties. Products thus freed from the tie will include non

alcoholic and low alcohol beers, soft drinks, ciders wines
and spirits.

These measures should significantly enhance competition in
the supply of these products.




All brewers will be required to supply beer to the wholesale
trade at prices no more than those in a published list. The
MMC showed that some wholesalers had been prevented
from operating in the market because brewers had refused
them supplies. These measures, and others I shall shortly
come to, should stimulate a more open and competitive
wholesale market in beer and other drinks.

We agree with the MMC’s conclusion that licensed tenants
must be given greater security of tenure in the new
circumstances. | confirm that amendments to the Landlord
and Tenant Act 1954 will be brought forward as soon as
Parliamentary time permits to give licensed tenants the same
protection as other business tenants. I am conscious that
many tenants have found themselves in an uncertain position
since the MMC Report was published. In some cases they
have already been served with notice to quit. It is
regrettable that some brewers have seen fit to take this
action before firm decisions have been announced.

We envisage that subject to Parliamentary approval of the
necessary ]Lgi‘ilﬂtiﬂl’l aII lenancics which h'we three or more

the Act In the case of tenancies w1thnut a definite term,
they will fall within the ::LL‘ipﬂ of the Act with effect from
three years from today, or from the first rent review after
the legislation takes effect, whichever first occurs.




The MMC made a number of recommendations aimed at
giving tenants further protection, beyond that provided by
the Landlord and Tenant Act. | have considered this
carefully, and have taken particular note of the
representations made by the National licensed Vituallers’
Association that the power the brewer landlord has over
the tenant 1s such as to justity a special level of tenant’s
protection.

I have however decided that it would not be right to go
further than affording licensed tenants the same protection
as all other business tenancies.

| hope that those landlords who have issued notices to quit

to their tenants as a consequence of the MMC Report will
now withdraw such notices. | have announced what |
believe are appropriate transitional arrangements | do not
wish to see the position of tenants unduly jeopardized in
the period before any amendments take effect. If necessary
| will make an interim Order under the Fair Trading Act
1973 as amended by the current Companies Bill to
safeguard their position.

The MMC recommended the prohibition of all new loan ties.
The effect of loan ties is however very different from that

of ties resulting from ownership, which are permanent ties

to one brewer's products. Loan ties can and do change




I‘ .

from brewer to brewer frequently. It is clear that in the
right circumstances they can be pro-competitive. 1 have
also been persuaded that these loans can be an invaluable
source of finance for new public houses and particularly for
clubs.

I have therefore decided not to prohibit them, but instead
require that they conform to certain conditions to ensure
that they are not used anti-competitively. All loan ties
must be capable of termination at no more than 3 months’
notice without penalty, and in the case of loans from the
national brewers must be confined to beer.

We have already made it clear that the requirement
recommended by the MMC that tenants should be allowed to

offer a guest beer should apply only to the national
brewers. We have also made it plain that the gﬁe*«:t beer
will be a cask-conditioned beer, other than stout. The
issues to be resolved are who should be permitted to supply
the guest beer; and whether the requirement should apply
to all exclusive ties entered into by national brewers,
whether through ownership or loans.

We have decided that the right to take a guest beer should
indeed apply to all exclusive ties entered into by national
brewers. As to who should be able to supply to the houses
of the national brewers, one view is that any brewer, other
than the one responsible for the tie, should be able to




supply the guest beer. On the other hand the Brewers
Society have suggested that only brewers with an annual
output of less than 200,000 barrels may supply. That would
exclude any other than small, local brewers.

We would welcome further views on this during the
statutory consultation period.

| now turn to measures to address the central question of
the size of the tu.d estate of the national brewers.

R

The MMC recommended that no brewer should be allowed to
own more than 2,000 on licenses. I have always made it

clear that I was prepared to consider alternatives provided
that they dealt with the public interest issues clearly

identified by the MMC.

The national brewers made it clear that nothing which
fundamentally affected the strength of the tied house system
would be acceptable to them. But this is the central
detriment identified by the MMC. Furthermore it is clear
that greater freedom to purchase products outside
obligations imposed by the brewers would be widely
welcomed both by publicans and by their customers,

I have decided that all brewers who own more than 2000
on-licensed premises will be required to rf.,lt.,ase fmm II-E:‘S
an: half of premises above this threshold. They must be

P— —
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leased free c of ties to the company’s products. As these
premises s will now become Eree Houses the owning brewer
will be permitted to make lhn;_]1fw_furm of tied loans,
should the new tenants require them. '

At present there are some 15000 free houses. On the basis
of the data in the MMC report, these measures will add an
additional 11,030 free houses. These proposals should enable
a major freeing of the market without the compulsory
divestment originally recommended by the MMC.

The central problem identified by the MMC was that the
tied house system restricts choice and competition. The
MMC identified a number of ways in which the operation of
the licensing system itself has this effect.

The licensing system exists to control the supply of
alcoholic drinks and to ensure that such drinks are sold

only by fit and proper persons. However in practice
licensing justices take account of a wide range of factors in
deciding whether to grant a licence to an applicant,
including whether in their view there is a demonstrable need
for a new licensed premises.

The MMC took the licensing system as given. However |
think that in view of the consequences for competition |
believe we should consider this matter further, even though
the MMC made no recommendation to this effect.




It is no part of Government policy to seek to increase the
number of licensed premises. But equally a licensing system
devised for one purpose should not be used for another
purpose, namely to fortify a local monopoly. Mr Rt Hon
Friends the Home Secretary and the Lord President and |
have agreed to look into this point further.

The main measures | have announced will take some time to
put into effect. | propose that a period of 2 years should

be allowed for those measures which involve modifying
tenancy agreements, or separating a business into a tied and
free estate. At the end of one further year | propose that
the effect of these measures should be reviewed by the
Director General of Fair Trading. They involve significant

structural changes to the market, and it will be important
to review whether they have had the desired pro-
competitive effects.

Throughout my consideration of the MMC report | have
been in close touch with the European Commission who are
themselves conducting a review of competition in the
brewing sector throughout the Community. The measures |
intend to take are compatible with the terms of the existing
block exemption from Article 85 of the Treaty of Rome.
The Commission’s own examination is also looking closely at
the effects on competition of vertical tying and 1 look
forward with interest to the conclusions of the Commission’s




~study. When the position in the UK is reviewed at the end
of three years we shall take fully into account the results
of the EC review and any consequent change to the EC
block exemption regulation.

Drafts of Orders to give effect to the measures | have
announced today will be published as soon as possible.
Parties whose interests are affected by such Orders will
have a period of at least six weeks, in which to make
representations after they have been published, before the
Orders are placed before Parliament.




FROM the Rt Hon Lord Young of Graffham

10th July 1989
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SUFPPLY OF BEER

I have today announced the Government 's decision on its response
to the Monopolies and Mergers Commission report on the Supply of
Bear. The full text of the statement Tony Newton and I have made
15 available from the Whips' 0Office and I attach a note of the
key elements of the package.

The consideration of this report has been a complex and time
consuming process, but we wera determined that it should be
thorough. I am particularly grateful to colleagues in both Houses
who have explained their concerns to us in such detail.

On a range of issues we have been pleased to discover a wide
consensus; for example the extension of the Landlord and Tenant
Act (1954) to pub tenants, but without the additional provisions
suggested by the MMC, hae wide support.

Similarly, our decision that the guest beer provision should be
modified to a cask-conditioned beer has alleviated the fears of
the small and regional brewers that their beers would inevitably
lose out to nationally advertised lagers, and has been widely
welcomed. It was their concern on this point which largely
determined their initial opposition to the report, and T am
therefore encouraged by their change of view.

We received many representations on the future of the loan tia;
in particular a variety of members’ clubs werea concerned that
their ability to finance improvements would be inhibited if we
proceeded with the MMC‘'s recommendations. I have been persuaded
by their arguments and I have therefore decided that the loan tie
should continue, but with @asier "exit conditions" to ensure that
tenants and clubs do not find it impossible to extricate
themselves from agreements when they repay the loans.

The most contentiocus issue was the MMC recommendation that thare




should be compulsory divestment by the national brewers of a
substantial propertion of their pub pertfolio.I am, of COoOurse,
concernad that we should not hand the lobbyists on future MNC
reports a trump card by ignoring the strong adverese public
interest findings of this report and the main recommendation
designed to address them. It is crucial to remember that the
MMC's findings were largely related to the issue of vertical
integration in the industry.

However, we clearly understood the concern of a number of MPs and
peers that, Lf at all possible, we should seek to address the
competition issue without requiring divestment. We believe that
the scolution we have now settled on does this, and also avoids
the rough justice of the original MMC proposals that all brewers
should divest to the same absolute level of pubs.

A number of members of both houses have suggested to me that this
problem would not have arisen in the first place if the licensing
system operated differently. It is the restrictions on market
entry this system imposes that underlie many of the issues at
stake. Douglas Hurd, John Wakeham and I have therefore decided to
undertake a review of the system, as I outline in the statement.

The eventual package we have sgettled upon will not please
everyone - nor should it if the MMC's analysis was ecorrect - but
we believe it to be the best solution. It will represent a very
considerable opening of the market to small, local and ragional
brewers. It will alsc maintain the integrity of our competition
policy at a time when the government is being accused, guite
wrongly, of retreating from the principles of a competitive
economy. With further potentially contentious MMC raports in the
pipeline, such as that on patrol, this is clearly important.

The DTI ministerial team is,of course, open to you for any
turther information you may want. I, Tony Newton and Francis
Maucde would be delighted to talk te you at any Btage to discuss
our proposals. )

David Young
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The key elements of the package are:

*brewers owning more than 2000 pubs will have to keep at least 50
per cent of the additional pubs as free houses, leased frae of
ties to the company's products

*this will create 11,000 more free houses, but will allew the
brewers to retain their properties

“a review of the licensing system to see whether magistrates
should in future only take account of whether applicants are “fit
and proper”, and no longer risk fortifying local monopolies

*pub tenants will be given greater security of tenure under the
Landlord and Tenant Act which will give them greater confidence
in meating their customers’' wishes

*publicans of all tied and tenanted premises owned by national
brewers, and all recipients of exclusive tied loans from them,
must be free to choose and sell at least one cask-conditioned
guest beer - this will affect more than 12,000 pubs

*publicans of all tenanted premises tied by national brewers will
be free to buy wines, spirits, ciders, soft drinks and non and
low alcohol beers from any scurce

*publicane of all free houses (including those owned by natienal
brewers) will be free to obtain loan ties (with easy exit for the
borrower) from any brewer

*all brewers will be reguired to supply beer to the wholesale
trade on the basis of published maximum price lists

These decisions will be implemented by means of statutery orders
- views on how the guest beer provision would be most effective
will be welcome during the statutory consultation period

Brawers will be given two years to put this into effect, and
there will be a review of the way it has worked after three years
{ie one year after the two year time limit).
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The Chancellor of the Duchy of Lancaster {Vr, Anthony
Newionj: With permossion, Mr. Speaker, | wish (o
announce the Government’s response to the report from
the Monopolies and Mergers Commussion on the supply of
beer. This was a comprehensive report, Il recommendead
far-reaching changes in the brewing secior. Passionate
views for and against s reeommendations have been
expreased foncelully since it was published on 21 March
We have listened carcfully to views from all quarters
large and small brewers, the tepents, and  most
imporiantly, the consumers. But before we announce ous
dectmiona | shonld like to restate the Governmeni’s
position in relation o this and all ather MMC reporiz.

The ecasence of the Gowvernment's wew s that
competition is good for industry and commerce and,
above all, for consumers, |1 encouriges enterprise, greater
proclwctawily, greater diversity and lower prices. In gereral,
the operation of the market delivers the benefits of
competiion  to  the consumer. Bul somelimes the
CGrovernmeni have 1o step in—in mergers, restrictive and
anti-competitive practiced. and monopolies, And the
pitimate sapction which the Covernment hold—and
exencise when necesury-—is 10 order divestment. Withouwt
this sanclion our pobicies Lo ensure that competition 1s ke
Iree would be without force and effect.

Certain preliminary conclusions were announced by my
hon, Friend the Pachiamentary Under-Secretory of State
on B Jume: and my right hon. and noble Friend made o
larther statement of the Government's position during a
debaie m another place an 14 June, We made it clear that
certain measures would apply 1o the national brewers but
nol to regional and local brewers.

I now turn to the specific decisions we have reached on
matters covercd in the MMC's recommendations, We
have taken particular note of recent further evidence of the
need for more competition in the supply of soft drinks and
low-alcohal beers to pubs, We have decided therefore that
tenants of the national brewers should be free to bay those
and ceriain other prodoects from any sowrce, free of thes,
Products thus fresd from the te will inchude non=alcohol
and low-alcohol beera. solt drinks, ciders wines and spirits
These meagures should =eniflicantly enhance competition
itn the supply of those prodwmers.

Al brewers will be. requited to supply beer to the
wholesale trade a1 prices no more than those in & publshed
listi. The MMC showed that some wholesalers had been
prevented from operating in the market because brewers
had refused them supplics. These measures, and others |
shall shorily come to, should stimulate a more open and
compentive whaolesale market in beer and other drinks.

We agree with the MMOUs coaclusion that licensed
Lenanis must be given grenter security of fenore in the new
circumstances. | confirm  that smendments o the
Landlord and Tenant Act 1954 will be brought forwand as
spon os parlismentary time permits (o give leensed teranis
the same protection as other business tenants, We are
conscous that mnny lenants have found themselve=l m an
unceriain position since the MMC report was published
In some cases they have already been served with notics o
quit. Tt is regretiabde that some brewers have seen fit o
take this action before firm decsions have been
announced,
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We envisage that subject ' parliamentary approval of
the necssary legistuton, all t=nancies which Bive thres ar
mafe years (0 run from today’s dae will fall within ihe
soope of the Act. 1o the case of tenancies without a definite
term, they will fall within the scope of the Act with effect
from three years from today, or from the first rent review
after the legsiation takes effect, whichever Ast occurs.

The MMC mads a number of recommendations aimed
al giving tenanis forther protection bevond that providid
by the Landlord and Tenant Act. We have considered this
carcfudly, and have taken particular note of the
represeniabons made by the Matonal Licensed Victuallers
Agsocintion that the power the brewer landlord has over
the tenant is such as to jushly 4 special level of tenant's
protection. We bave, however, decided that it would not
be right to go further than afording licensed ienants the
sime protection as all other business enancies.

We hope that landlords who have Bsued notices o quit
o their tenants s a condequence of the MMC report will
now withdraw such notices, We have announced what we
believe are appropriate transitional arrangements, We do
naoil wesh b osee the position of tenants unduly jeopandised
i the period before any amendments take effece If
necesary, my right hon. and noble Friend will make an
mienm order under (he Fair Trading Act [973, as
amended by the current Companies Bill, to safeguard their
position.

The MMC recommended the prohibition of all new
fodn Ges. The effact of oan ties is, however, very different
from that of ties resulting from ownership, which are
permunent ties to ons brewer’s products. Loan lies con and
do change from brewer (o brewer fregquently. 11 s clear thai
in the night circumstances they can be pro-competitive. We
have also been persuaded that these loans can be an
invaluahle source of finance for new public houses and
paerticularly for clubs.

We have therefore decided not 1o prohibet them, but
imsead require that they conform 1o certain conditions to
ensure that they are nol used anti-competitively. All loan
tics must be capable of termination at no more than three
months” notice without penalty and, in the case of loans
fear the mitional brewers, must be confined to baer,

We have already made it clear that the requirement
recommended by the MMC that tenanis should be allowed
to offer n guest beer should apply oaly 1o the national
brewers. We have also made it pliin that the guest bosr will
be u cask-conditioned beer, other than stout. The issues 1o
be resolved are who should be permitted to supply the
puest beer; and whethér the requirement should apply 1o
all exclusive ties entered into by national brewers, whether
through ownership or loans.

We bave decided that the dpght fo take 2 guest beer
should indeed apply 1o all exclusive ties entered into by
national brewvers. As to who should be able 1o supply 10
the houses of the national brewers, one view & that any
brewer, other than the one responsible for the tie, should
be-able o supply the guest beer, On the other hand, the
Brewers Society has suggested that only brewers with an
ennual outpul of leis thin 200.000 barrels may supply.
That would exclude any other than small, local brewers,
We would welcome further views on this paint during the
statutory consuliation period.

| now turn I mensures to address the central question
of the size of the tied estate of the natonal brewers. The
MMC recommended that no brewer should be allowed to
own mare than 2,000 on livences, We have ahways made it
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clear that we were prepared 1o consider alternotives
provided [hat they dealt with the public mterest issues
clearly wdentified by the MMC.

The notional brewers made i1 clear that nothing which
fundamentally affected the sirength of the thed house
syitem would be acceptable fo thern. Buk this 15 the central
detriment identified by the MMMC. Fumhermore, it is clear
that grester freedom o purchase products ouiside
chligations imposed by the brewers would be widely
weleamed both by publicans and by their customers.

We have decided that all brewers who own more than,
2000 on-leensed premises will be required to release [rom
ties one half of premises above this threshold, They must
be leased free of ties to the company’s prodocts. Ag thess
premises will now become free howses, the owning brewer
will be permitted to make the new form of tied loans
should the new tenants requirs them

At present there ars about 15,000 free houses. Un the
hasis of the data in the MMC report, these measures will
add an additional 11,030 free howses. These proposals
should enable 3 major fresng of the market without the
compuisory divesimen! origimaily recommended by the
MMC. The central problem identifisd by the MMC was
that the tied houss system restricts chowe and competition,
The MMC identified a number of witys in which the
operation of the licensing system itself hos this effect.

The licensing system exisis to contral the supply of
pleoholic drinks and to ensure that such drinks are sold
only by it and proper persons. Howewver, in practice,
hicensing justices take account of 3 wide range of factors in
deciding whether (o grant a ficence to an applicant,
including whether in their view there B 2 demonstrable
need For a pnew licenced premises

The MM C tock the licensing system os given. However,
in view of the consequences for competition, we believe e
should consider this marter farther, even though the MMC
made no recommendation o that effect

It is no part of Government policy 1o seek 1o increase
the number of hoensed premisss, But, equally, & lioensing
sysiem devised for one purpose. shoulkd not be used for
enother purpose, namely, to forify 2 local monopoly, My
rghl hon. amd noble Friend, wgether with my nght hon,
Freends the Home Secretary and the Lord President. have
sgreed 1o ook into this point further.

The mam measures we have announced will take some
time o pul into effect. We propose that a period of two
vears should be allowed for those measures which involve
modifying tendncy Rgreements, of separating a busimess
into 8 tied and free estate. Ad the end of ope further vear
we propose thai the effect of these measures should be
reviewed by the Director General of Fair Trading. Thay
involve significant structural changes 1o the market, and it
will be important to review whether they have had the
desired pro-competitive effects.

Ihroughowut our consideration of the MMC report we
hawe been in close touch with the Evropean Commission,
which is conducting a review of competition in the brewing
sector throoghout the Community. The measures that we
intend to toke are compatible with the terms of the existing
biock exemption from article 85 of the treaty of Rome

The Commussion’s own sxamination 5 alo looking
closely at the effects on competibon of vertecal (ymRg and
we ook forward with interest to the conclusions of the
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Commission's study, When the position in the Unige
Kingdom is reviewed af the end of three vears we shall tad
fulky mte mccount the resalts of the EC review and ag
conseguent change to the EC block exemption regulating

Dirafts of orders 1o give cffect to the measures that w
have annoumced today will be published as soom §
posible, Parties whose lerests are affected by syg
orders, will have ot least six weeks after they have beg
published i which to make representations before th
arders are placed before Parliament

Mr. El'_lfln Lronld rDag;mham]: [hoes ihe L-'ha.n-l.'-:l;
recall the enthusiastic seleome Bven |'.|:| Lhe Sl:'l:'r:'-l.ir} [
State Lo the Monopolies and Mergers Commission repag
his readiness to prapple with the monopoly identified
the commission and his proclaimed kecnness to protect
consumer? What hzs happened in the meantime to expl
the embarrassing shift from initial welcome o the
and cnplele l‘.ﬂ.pil'.ululi.l::lrl which he bas annownced 1o
Could it conceivably be something to do with the
lobbying power of the big brewers and the fact that th
are major bank rollers of the Tory party?

Is this ot & blatamt example of & Government beg
bought and zold by ils maper commercial bac
phemamenon  which  shookd be regarded a3 whe
unacceptable 1w all whoe are commitied 10 g
governmeni? Whal prce now the Governmeni's oo
petition policy and the avthority of the MMCT Does
this chimb-down completely underming the roke of
MMCT What weaght can now be given o the i
reports which are stll expected on credit cards 2
petrol retailing? !

Does the right hon. Gentleman accept that allowing
big hrewers o retamn their ownership and thelr contin
power 1o oan-tie the so-called free houses gives i
the power they need. imrespective of any formal &
compel tenants to accept their producta? Is this
therefore 8 complete Failure to address what, m
Chancellor's own phrase, is the central detriment idea
by the Monopolies and Mergers CommissionT

e nther dssnes, we welcome the extension of
Lamdlord and Tenant Act 1o tenanis, but whal prodec
is to be oifered 1o tenanis who will come under Tmm
pressune from owners to contract out of the Act? [l
not sccept that without that safepuard the s
protection o largely ilusory? Is this nol an extl
disappointment to the smallest brewenes? For
what has happened to the aliding scale for duty o
they placed such hopes 10 improve their access 0
market? Is it mol the truth that alter so moch post i
Secretary of State his shown, as many of us foresn
he simply does not have the bottle to take on
brewens? Many public houses carry the name “The B
Head™, After this chimb=down we can expect many J

houses 1o be renamed “Lord Young™s Sealp®.
i

Mr. Newton: | can only assume that LbeJ
Gentleman scripied his remarks before he had a cha
study the siatement. The notion that the proposals
have put before the House represeni anything othet)
a substantial change in the structure of the indw
produece a much more competitive framework in reA
the national brewers is far-fetched, The hon. Geal
might recall that the comments that were made o
the publication of this report contained not
ohiections by some brewers, but vigorous objection®
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MMC REPORT ON BEER

Lord Young now proposaes to make a Statement on his conclusions

on basr on Monday.

I attach a draft of his Statement satting out the final

packags. This is in two parts:

Flag A - the mailn Statement
Flag B - a further =lement he proposes to include, subject to
agreement Lrom the Home Sacretary,; about a possible review of

the concept of '"need' in the licencing syatem,

Untying

The licencing system aspect apart, the package i3 broadly thae
same as Lord Young last describad to you, The main change is
to tha natare of the untying proposal for the Big Six. Rather
than having a single absolute threshold for all Six (at say
3,500} it 15 now proposed to hava a proporticnal formula under
which the brewers are obliged to untie 50 par cent of their
pubs abowve a Z;000 limit. T have marked on thea taxt tha

implications for the different brewers.

Tanants' Protection

The ona aspsct of the package that I do not find entirely
clear from the draft 1s on cenants' security, The paragraph
at tha bottom of paga 2 of the draft could be taken as
implying retrospactive legislation, But I have checked that

this 18 not the case, The phrase 'all tenancias which have

three or more years to run Crom today's date will fall within

the scopa of the Act' simply means that 'today's date' will be
used to defing the pericd of the tenancies covered, and does

not imply retrospactiva sffeack,
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In the period immediately after Lord Young's announcement, ns

will ba relying on 'moral parsuagion' (see the middle

paragraph on page 3) to parsuade landlords not to sviet their

tanants. With affect from the spill-over, he does however
anvisags (see the square-bracketed sentence on page 1) uasing
nis powers under the Fair Trading Act and the present
Companies Bill to make an interim order which would
2Zfactively prevent evictions until the new landlord and

tenant legislation was brought into sffect.

Lonclusion

[ 1] Ara vou content with the terms of Lord Young's

proposed announcement?

Are there any comments vou want to make?

FAUL GHRAY

7 July 1989
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MMC REPORT ON BEER

I enclose a draft of the statement my Secratary of State
proposas to make on Monday in response to the MMC's report.
Businass Managers in both Houses have made arrangements for
the statemant.

My Secretary of Btate will be considering tha draft Further
ovar the weekend, bub would like thas Prime Minister to ses Ehao
prasent verslion ovar the weskend.

[ also enclosa (not to all copy addressses) a copy of my
letter today to Colin Walters (Home QOffiecas) about what
might be said about the licensing system.

I am sending copies of this letter to Alex Allan (HM
Treasury), Stephen Catling {Lord President's DEifice),

Nick Gibbons (Lord Privy Seal's Office), Shirley Stagg (MAPF)
and to Trevor Woolley (Cabinet Dffice).

LY
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WEIL THORNTON
Privata Sacretary
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MMC REPORT ON BEER - LICENSING

Secratary of State spoke with yours in the margins of

i yestarday.
T attach an extract from the MMC's Repart on The Supply of
Bear, in which the Commission commant on tha impact of the
licanzing system on the market in Bear. As you know,
Lord Young thinks it will be most helpfal if, as an alamant
the announcement he proposes to make on Monday, he could
announce sgome Form of review of the "neaed® critarion, 3lnce
this dirsctly addressses the market entry gquestion fdentifieqd
By che ™MMC: T 1z:ach 3 fi*st draft of what my Sacratary of
Etate might say on i bogethar wikh the full

ment to put i:

I am sorry Gl ' niy arose ilate i1 —rf gt |

of 3tate's discussion with saguas on hi th

.ﬂ=:::u':||:_, and that you have therefors had littls . =
consider it. The Chanceller of the Exchequer has shown an
intarest in this issue; and the Lord Prasident is of course

concerned as Cchairman of the ralavant Inter-dapartmental
ommlttes.

Lord Young may well wish to speak "o tha Home Secratary over
Ehe wasgend; failing which I hope thay can be in touch on
Monday moraoing.

am saending coplias of thi E to Paul Gray {Number 10),
lex Allen (AM Treasuryl, . atling (Lord Prasident's
Jffice), and Nick Glbbons PTLn Saa’'s officel.
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BEER : FROFPOSELD TEXT ON NEED IN THE LICENSING SYSTEM

The =~entral problem identified by the MMC was that the tied
house system restricts cheice and competiticn. However the tie
Has thiz effect because among other things the licensing systam
limies market entry. The MMC identified a number of ways in
which the operation of the licensing system has this effect.

The licensing system exists to contrel the supply of aleschelis
drinks and te ensure that such drinks are sold only by fit and
propar parsons. However in practice licenszing justices take
gecount of a wide range of factors in deciding whether to grant
a licence to an applicant, including whether in their wview there
i3 a demonstrable need for a new licensed premises. Indeed, in
some circumstances they peinted ocut that sxisting licensees
could challenge new applicants on this point, thereby protecting
themselves from new competition.

The HMC took the licensing system as given. However I think
that in view of the conseguences for competition I believe we
should consider this matter further. even though the MMC made no
recommendation to this effect.

My rt Hon Friend the Home Secretary and I have therefore agreed
that we should lock into whether it iz now appropriate for a
criterion of need to be applied in this way by licensing
Justices. We have it in mind to consider whether it is right
that justiess should be regquired to censider such commercial
matters at all, or whether in doing sc they might alsoc take
gecount of whether the grant of an application in & particular
case would inecrssse an individual brewer's local mcnopoly.
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BEER : DRAFT STATEMENT

With permission, I Wwish to announce the Government' s response ©o
the raport from the Honopolies and HMergers Commissioh on the
Supply of Baer.

As the House 15 aware, this is a comprehensive report. It
recommends far reaching changes in the brewing sector. It has
generated graat controversy. FPFassionate wiews for and against
its recommendations have been expressed forcibly to me and to my
colleagues since I published it on 21 March. I have listened
carefully to wviews from all guarters — large and small brewers,
the tenants, and the consumers. But before I announce my
decisions I should like first to restate the Government's

locus in relation to this and all other MMC reports.

The esszence of the Government’'s wview i3 this: competition ia a
good thing. Compeatition is good for industry, commerce and
CONnsSumears. It encourages anterprise, greater productivity, more
choice and lower prices. In general the operation of the market
delivers the benefits of competitiocn to the consumer. But
sometimes the Government has to step in to keep competition
free. Thisz i3 true of all aspects of compatition policy -
mergers, restrictive and anti-competitive practices, and
monopolles, And on mergers and monopolies the ultimate sanction
which the Gowvernment holds - and exercises when neceszary - is
Lo order dlwvestment. Without this sanction our policles would be
without Lorce and effeck.

These powers pose hard decisions for Sovernment. But the

Government 1s not led by a blind belief in market forces. Where

the Government believes it to be right, we take forceful acrion -
including divestment - to ensure that competition is Eept free.

It iz againsc this background that I have considered the MMC
report on the supply of beer, and listened to the many
representations of all the interested bodies. Since I reported
my thinking te veour Lordships House on 14w June I have focussed
particularly in my discussicns on the views of the naticnal
brewers. Bur having listened carefully to all the views put to
me, I have now reached decisicons on the actiocn I ccnsgider
appropriate to remedy the detriments identifisd by the MMC.

FRELIMINARY DECISIONS
Certain preliminary conclusions were announced by my Hon Frisnd

the Parliamentary Under Secretary of State con & June: and I made
a further statement of the Government's position during a debate
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1in this House oo l4 June. We have made it clear that certain
measures would apply to the national brewers but not te regional
and local brewers.

I mow turn to the specific decisions I have reached on matters
covered in the HHC's recommendations.

SFECIFICS : NABLABS AND HON BEER DORINES

I have takan particular note of reacent further evidence of the
need for more competition in the supply of soft drinks to

pubs., It is also important for soccial reascons that low alecohel
and non=-alcocholic beers should be Ereely available at competitive
prices. We have decided tharefore that tenants of the aational
brewers should be free to buy these and certalin other products
Erom any source, free of tiex. Froducts thus freed from the tie
will include non alcoholic and low alcohol beers, soft drinks,
ciders wines and spirits.

These measuras should significantly anhance competition in the
supply of these products.

WHOLESALE PRICE LISTS

All brewers will be reguired to supply beer to the wholesale
trade at prices no more than those in a published list. The MMC
showed that some wholeszalers had been prevented from operating in
the market because brewers had refiused them supplies. This
measure, and the creation of a larger free trade as a result of
the freeing of part of the estates of the national brewers,
ghould stimulate a more open and competltive wholesale market in
beer and other drinks.

TENANTS SECURITY

In relation to tenants Securlicy. we agree with the HMML's
conclusion that licensed tenants must be given greater securlity
of tenurs 1f they are To be fres to play & proper role in mesting
their customer s pDreferences. I confirm that amendments will be
brought forward as scomn as Parliamentary time permits to tha
Landlord and Tenant Act 1954 to give licensed tenants the same
protection as other business tenants. I am conscicus that many
tenants have found themsalves in an uncertain position since the
MMC Report was published. In some cases they have alresady been
gerved with notice to guit: I view 1t as a matter for regret
that =ome brawers have zeen fit to take thi=x action before firm
decisions have been announced.

We anwisage that suobject to Parliamentary approwal of the

necessary legislation all tenancies which have three aor more
years to run from today's date will fall within the scope of
Act. In the case of tenancies without a definite term, then
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they will Eall within the scope of the Act with effect from
three years from today, or from the first rent review after the
Act takes effect, whichever occurs sooner.

In their Report the MMC made a number of recommendations aimed
at giving tenants further protection, beyvond that provided Dy
the Landlord and Tenant Act. I have considered the issues
raized by this carefully, and have taken particular neote af the
represantations made by the NLVA to the sffect that the powser
the brewar landlerd has over the tenant is such as to justify a
special level of tenant's protection.

I have however decided that it would not be appropriate to go
further than affcrding licensed tenants the zame protection as
all aother buzine=s tenancias.

I hope that as a result of my announcement today those landleords
who have issued notices to guit teo their tenants as a conseguence
of the MMC Report will judge it appropriate to withdraw such
notices. [Although I have anncunced what I believe are
appropriate transitional arrangements I do not wish to see

the pegition of tenants unduly jecpardized in the pericd before
any amendments take effect, and if it seems appropriate I would
consider making an interim Order under the Fair Trading ket 1973
to safeguard their positicn.]

on the basis of discussicns T have had with the brewers I
believe that there 1s agreement that the measures I have
anncanced on tenants' securlity are Appropriate.

LOAN TIES

I propose alsg To take steps Lo ensure a free and cpen market

in loan ties. The effect of loan ties iz very different from
that of ties resulting from ownership. The latter are permanent
ties to one brewer's products. Loan ties on the other hand can
and do change from brewer to brewer freguently. It is clear
that in the right circumstances they can be pro-competitive. i
have alsoc been persuaded that these loans can be an invaluable
gource of finance particularly for clubs.

I have therefore decided not to prevent loan ties altogether,

but instead provide that they conform to certain conditions to
ensure that they are not used anti=-competitively. The main
condition will be that all ties linked with loans must be

capable of terminatiom if the borrower 50 chooses at no more than
3 months notice without penalty.

GUEST BEER

The guest beer proposal has emerged as a potentially very
significant market cpening measure. It is howevar difficult ©to
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assess where exactly the balance should be atruck between the
interests of the custcmer in having the widest possible choice
of beers, and the nesd for smaller brewers to be guaranteed at
least a minimum level of sales through their own houses,

We have already made it clear that the regquirement to Take a
guest beer shoiuld apply only to the naticonal brewers. The
izsues to be resclved are who should be permitted to supply the
guest beer; and whether the requirement should apply to all
exclusive ties entered into by naticnal brewers, whether through
ownership or loans.

We have decided that the regquirement to take the guest beer
should indead apply to all ties esntered into by national brewers.

The only matter this leaves to be settled on this issue is

who should be able to supply te the houses of the national
brewers. There i3 a range of possibilities. One could

provide that any brewer other than the one responsible for the
tie should be able to supply the guest beer. On the other hand,
the Brewers Society have suggested that the cnly brewers who
should be permitted so to supply should be brewers with an annual
optput cf lassz than 200,000 barrels. Thiz would have the broad
effect of e¥cluding any other than z2mall, local bBrewers.

We would welcome Further wiews on this. On this matter, draft
Orders we publish will have a consultative character. The
final formula will depend on hew this proposal i1z received,

8IG SIX TO FREE HOUSES

I now turn to measures =—o address the central guestion of the
giza of the tied astarte of the naktional brewers. Here I Tegret

to say that despite our discussicns I have not been able to
accept the arguments put by the brawers.

The igsues raised by the MMC were sericus and required a measured
response. I appreciate that many of the remediess proposed by the
MMC were unwel-come to the brewers, but I have always made 1t
clear that I was prepared to consider alternatives provided that
they dealt with the public interest issues clearly ldentified by
the MMC. The discussions we have had with the parties over the
last faw weeks have been invaluable in clarifying the l1ssues.

The major brewers have however made it clear that nothing which
fundamentally affects the strength of the tied house systam will
be acceptable to them. This howewver is central to the detriments
idantified by the MMC. Furthsrmore it is clear that greater
Eroedom to purchase products cutside cbhbligations imposed by the
brewery would be widely welcomed both by puklicans and by their
CUsSTomers.

I have decided that all brewers who own more than x000 on-
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licensed premises will ke required to release Erom tiass %

of premises above this threshold:. Thesze premises are to b2 put
into a saparate company within the group and operated at arms
length. They will be leased free of tiesz to the company's
products at opern market rents. The owning brewar will be
permitted to make tied locans to premises in the owned free
astate, provided such lcans conform tc the general conditicns
putlined above, and provided they alsoc permit at least one guest
beer to be supplied beside the owning brewer's products.

AT present three guarters of the pubs in the UK are brewer
ocwned. There are some 15000 free houses. These measures will
add an additional %000 free houses.

LICEMSING SYSTEM
[Section on possible study to be 1nserted here.]
IMPLEMENTATION PERICD AND RENVIEW

The main measures I have announced will take some time to put
into effect. I propose that a period of 2 years should be
mllowed for those measures which involve modifying tenancy
agrasments, or sSeparating a business into a tied and Eree

ggtate. At the and of one further vear I propose that the sffeact
pf these measures should be reviewad. They involve significant
gstructural changes to the market, and it will be important to
review whather they have had the desired pro-competitive sffects.

EC POSITION

Throughout my consideration of the MMC report I have been in
celose touch with the EC Commission who are themsslves conducting
a review of competition in the brewing sector throughour the
Community. As in the UE there iz a strong commitment at the
Community lewel to see competition in thisz zesctor operate more
fraely. [I believe the measures I intend to take are compatible
with the terms of the exizting block exemption from the
competition rulea of the Treaty of Rcme.] The BEC Commission's
oW examination is alsc looking closely at the effects on
competition of vertical tying and I locok ferward with interest
te the conclusions of the Commission's study. When we review
the position in the UE in three vears time we shall take fully
into account the results of the BEC review and any consequant
change to the EC block exemption regulation.

Drafts of Orders toc give effect to the measures I have announced
today will be published as soon as possible., FParties whose
interests are affected by such Crders have a statutory period of
between four and six weeks, depending on the Order, in which to
make representations after they have been published, before the
SJrders are made and placed before Parliamenct.
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L
BEER = STATEMENT

I am writing to confirm my conversation yesterday with
Gillian Baxendine about my Secretary of State's proposed
statemant on the MMC report on Beer.

The present plan is for my Secretary of State to afnounce his
decision on the report te the House of Lords on Monday with
the Chancellor of the Duchy offering an equivalent statement
in the Commons. I hope it will prove possible to circulats a
draft of the statement tonight.

In casa developments in discussion with tha brewers make a
statement on Monday impracticable, we have a fqll-back - less
gatisfactory both to you and to us - of making the statement
on Tuesday, and I should be grateful i{f you could keap that
option open against that possibility.

I am sending a copy of this lattar to Ralph Hulme (Lopd Privy
Seal's Office) with a similar request:; and to Pa;}f ray
s

{Number 10}, Alex Allen (HM Treasury), Colin Walkt
(Home Office) and Trevor Wolley (Cabinet Offica).

PJ "'/‘} -
M%;;‘g_ T

NEIL THORNTON
Private Secretary
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You copied 10 me your Ieﬁer of 20 June to Nick Ridley renewing your bid to table
amendments o the Local Government and Housing Bill which would extend to pub tenants the
protection which the Landlord and Tenant Act 19534 already gives to business tenants generally.
| have also seen Nick Ridley's reply of 23 June in which he reserved his position en the
substance of your proposals but said that, il the Government's Business Managers were
content, and there was agreement to the substance of what you propose, he would be happy 1o
see vour amendments added to the list of Lords amendments which he sent te John Belstead
ocn 20 June.

I have discussed your proposals with John Belstead, David Waddington and Bertie Denham.
From a business management point of view, we continue to see a number of serious difficulties
about them. You suggest that although the central issue of how to tackle the brewers'
monopoly remains difficult and controversial, the same is not true of the question of pub
tenants' security. | am advised, however, that il specific amendments on this issuc were
brought forward in the Lords, where Marcus Kimball i3 already E.,E[L""E about the MMC report,
they would undoubtedly still generate a substantial debate. Moreover, as Nick Ridley himseif
noted, even if your amendments passed easily through the Lords, they would have to be
considered by the Commons in_the spillover, where there must be 4 real likelihood that the
Opposition would seek to use them to open up discussion of the MMC report as a whole. Nick
Ridley has already given notice that he hopes to table some 100 amendments to the Local
Government and Housing Bill in the Lords, and there will additionally be a very substantial
number of amendments from Malcolm Rifkind and Peter Walker. The Bill is, as you know,
unguillotined, There is, | am afriad, no doubt that the addition to the Bill of your proposed
amendments, at a point in the Session where legislative time is increasingly constrained, would

further complicate the handling of what is already a very difficult measure.

I do not in any way underestimate the difficulties which you have in responding to the MMC
report and I look forward to discussing with you on 3 July the wider hangling of the package
which you are preparing. If you secure policy approval to your proposals on tentants’ security,
I should be ready to give thought to the inclusion of the necessary legislation in some suitable
way in next Session's legislative programme, provided that the overall length of that
programme can be kept within the limits already agreed by Cabinet. I am alraid that | cannot,
however, see my way to the inclusion of the amendments you proposs in this Session's
programime.

| am copying this letter to the Prime Minister, Nick Ridley, John Belstead and John
MacGregor.

JOHN WAKEHAM

The Rt Hon Lord Young of Graffham
secretary of State for Trade and Industrp
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When Lord Young last came to see you he asked if voun would
support his proposal that legislative space should bg_gggﬂg1in
the Local Government and Housing Bill for the proposed
provision bto extend to pub tepants the protaction of the

e

Landlord and Tenant Act. Buakt when you subsequently saw Lord

i —

Young's lattar on this point, youn decided to waibt until Mick
Ridley and the Business Managers had commented bafore

e

intarvening. Their comments are now available,

o E
—— ey

The papers atbtached are:

Flag A Lord Young's letter
Flag B letter from Nick Ridley in which he effectively
laaves tha decision to the Business Managers

Flag C latter fraom the Lord President,-in which the
Business Managers firmly resist inclusion irn this
Session's bill, but undertake to consider the

possibility of legislation next Session iIf policy

approval is given to the tenancy protection

proposal .

—
You will want to consider whether to intervene now. On
balance I think it might be best for you teo stay gut of it at

s —

thias stage. Lord Young has still to complete his discussions

——

might ba batter to let him complete this process and come back

e :
with colleaguas on the nature of his overall package. Tt }

to you with his final proposals. Once the nature of the Eipal

i !
package 13 known, you may need at that stage to have a word
——————

both with Lord Young and the Business Managers to resolve the

[egislative handling.

e R —————————_

Contenkt to take no action at this staga?

If so, you may wish to bear this issue in mind when Lord Young
comes Lo see you on Sunday; although the beer package is not
the purpose of that meeting he may mention it.

Procs e —
({PLAOL GRAY)
30 Juna 1989

CONFIDENTIAL
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Thank you for your letter of Z0 June about your wish to amend the
Landlord and Tenant Act 1954 te~bring all tenants of on-licensed
premises within its provisions and uwsing the Local Government and
Housing Bill as a vehicle to do so.

I am looking urgently at the substance of what you proposs to do
will come back to you on this early next week. There is also the
point that your proposed amendment may not be stralghtforward to
draft, particularly in relation to transitional provisions.

Previously my main concern was to avold a controvergial debate on Lhe
MMC report during the proceedings on the Local Governmant and
Housing Bill as this would only jeopardise the Bill's progress. I am
reassured by what you say about the recent Lords debate on the
Feport, although we have to recognise that even if your amendments

passed easily through the Lords they would have to be considered by
the‘tﬂﬂﬁﬁﬁf’%ﬁ the gpillover. If they led to a major Commons debate

on thé REPOLEt in che last few days of the Session this could lead to
problemg. But if the Business Managers are content and if we can
agree on the substance of what you propose I would be happy to see
yvour amendments added to the list of Lords amendments which I sent
to Jahn Belstead on 20 June.

I am sending a copy of this letter to the Prime Minister, John
Wakeham, John Belstead and Jochn MacGregor.

/="'.r-."‘""l ':I,\r‘--h.h';l
Lk

&
EJ" NICHOLAS RIDLE

{Approved by the Secretary of State
and Signed in his Absence)
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22nd June 1989

The Rt. Hon. Margaret Thatcher Mp
No. 10 Downing Street
London

EWIA 2as

DQM Prance -[""ll.r;in‘.‘:ti ¢
The WC Report on the Brewing Industry

We are writing to you
developments on the

emanating from the Department of Trade and Industry suggested that
Lord Young did not intend to proceed with the MMC's proposal that
the Mational Brewers should only be allowed to own 2,000 public
houses. After last week's debate on the matter in the House of
Lords it would seem that this Proposal, eor at leas
far removed from it, is still being considered by the Government.

We believe that a Government move to force companies to divest
themselves of Property assets which they have built up legally and

enterprisingly over many years and decades would run contrary to
the basic Conservati inci the right to own an

t a proposal not

d accumulate

Private property. Lord Young's most recent Suggestion, namely that

the national brewers be allowed to retain oWnership of pubs above
the 2,000 threshold but not to actually run them, would amount to

the most appalling and unwarranted interference in the market place
imaginable while centinuing to offend the Conservative Principle of

owning private Property and Operating a business from such

Perhaps the most telling nnmEnt_ﬁuring last week's Lords' debate

was when Lord wWilliams of Elvel, speaking from the opposition front
bench, commended Lord Young on his conversion to "industrial policy

and clear industrial pPlanning." Lorad Williams also said that the
Government was right to reject a solution to the Problem based on
“pure theclogy of market forces", Furthermore, it is notable that
of seventeen peers who spoke, fifteen, mostly Conservative peers,
were hostile to the Proposals contained in the MMC Report.

Eimilarly, a hundred colleagues in the Commong have signed the

Early Day Motion urging the Government to shelve the MMC Report and

we believe that the Government should think twice before enacting

Proposale whose main Supporters have come from the Labour party, in

particular Bryan Gould,

From & purely practical pPoint of view could we point out that we




believe that Lord Young's compromime PToposal that the nmational
brewers would operate their pProperty portfolios on an independent
arms length basis, would almost certainly signal the death of
tenanted pubs as Currently eperated because the brevers would
8imply charge full commercial Property rents without the certainty
of profits from Arinks trading. BSuch rents would then make many of

the smaller, more traditicnal pubs unviable. We also have 1ittle
doubt that one or two of the major brewers would decide to get out
©f brewing altogether so

PosEibly allow

brewers the

We do seriously question some of the Premises on which the mMmc
based its Proposale. The most glaring failure by the MMC was its
inability, despite two and a half Years of preparation, to realige
that far frem meekly selling off the appropriate number of pubs to
bring themselves within the 2,000 limit, some of the national

brewers would simply sell off their brewerjes and retain their
retailing interests. ' 155

mistaken an of their profits from
brewing and wholesaling and that their managed houses are only
marginally profitable at best. The brewersg deny this emphatically.

The MMC has totally failed to Prove that there is any great degree
©of consumer dissatisfaction with the current set-up and closer
examination of the ane survey guoted (carried put by the Consumers'

Association) certainly does not back up the charge of consumer
dissatisfaction.

We believe that the MMc's failure to carry out a Proper comparison
with the brewing experience in other countries is extraordinary
omission. Had it done so it would have discovered how dow the
Concentration of the UK brewing industry is compared to other
brewing industries Overseas. The MMC would alsc have disncovered
that the UK brewing industry offers more ~rands in total, sells its
beer cheaper and offers more choice of brands BEI outlet than any
other major beer drinking countries. The MMC has inexplicably
underplayed the considerable competition which exists

and has also underplayed the massive investment which has been

in the refurbishment of public houses, amounting to well over 3
billion pounds in the last six years.

The MMC Report also failed to appreciate that its recommendation to
end tied loans to the free trade would deny the opportunity for a
large number of clubs, particularly sports clubs, to start up
because they do not have the necessary collateral to obtain normal
commercial loans. In our view the Report, despite its length and
the length of tims it tock to Prepare, displays a number of

shortcomings and its Proposals should therefore be viewed with some
caution.

Since Graham Riddick had his adjournment debate on this subject he




has had some contact with the Brewers Society and slsc the national
Brewera. He believes that a compromise settlement is perfectly
possible and we would like to put some suggestions to you which we
believe the brewers would sccept, albeit unwillingly, and which the
Government could sell as being in the best interests of consumers.
We believe that such a settlement could be as follows:

1) No national brewer to own more than 30% of public houses in
any petty sessional division area. This would clearly put an end
to any regional monopolistic situations which exist currently.

2) Small brewers currently producing not more than 200,000
barrels a year to be allowed to sell cask conditiored ale into the
tenanted pubs of the national breweries. This would have the
two-£fold effect of extending consumer choice and providing
opportunities for the smaller brewers.

3) Every free trade outlet should be free to change brewers and
dissolve a tied loan within a month, legal requirements permitting.

We should point out that competition in this area is ferocious
between the brewers at the moment anyway but thi=z would ensure that
competition was maintained, if not increased,

4) Every tenant of the national brewers should be free to buy
wines and spirits, soft drinks, ciders and low and non alcohol
drinks from whatever source they choose.

5) The Government should accept the MMC proposal that the

restrictive covenants and ties imposed on property which has been
s0ld by the brewers should ba ended.

6) The Landlord and Tenant Act should be amended so that pubs are
put on an equal footing to other commercial premises but the
pProposed code of practice should not be implemsnted.

We believe that the above proposals would represent an honourable
settlement from the Government's point of view and at the same time
avoid a major clash with the national brewers. We believe that any
moves on the Government's part to force brewers to divest
themselves of some of their pubs would be wholly unacceptable and
would be resisted by many colleagues. We therefore urge you to
ensure that this does not happen and respectfully submit the above
proposals as a sensible way forward.
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Rt. Hon. Lord Young of Graffham
Hon. Francis Maude MP

RE. Hon. David Waddington QC
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MMC REPORT ON BEER: LANDLORD ANMD TEWANT ACT PROTECTION Ext
Al
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PRIME MINISTER '

e

¥You will recall that when Lord Young came to ses you yesterday
he sald he would be writing round to colleagues raoanewing his
raegquest for clauses to be added to the Local Goveramant and
Housing Bill in order to provide tenant protection for

=i e

publicans. Lord Young said he hoped you felt able to agree to

gupport his proposal,; but you were non-committal.

The promised letter has now arrived (attached).
little to what Lord Young said te wvou.

You will want to consider whether to express a view now, or
walt unkbkil Wick Ridlev and the Lord President have commenbed.

— e ——

—

I have discussed the position informally with their offices.

My impression is that the worries on business managament

grounds about adding to the Local Govaernment and Housing Bill

——rra

have if anything increased over the last few weeks. The Bill

i3 running inkto substanktial timetable difficulties in the
Lords {(e.g. two recent 4 am sittings) and the business
managers are already pressing DOE to limit the nomber of
amendments thay want to include. It may therefore be best for

you to wait for the business managers to raspond before you
react to Lord Young's latesat letter.

L §
(i) Content to wait until others have i:4::-1?|me|".I:E-:'1‘]='Jlli,"'lﬁlI
¢

OR

g o 1 Is there any stear you want ko give at this stage?

I'r'u“n

e
FAUL GEAY

21 June 1989
EL3DPGE
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MMC REPORT ON BEER: LANDLORD AND TENANT ACT 1954

I am writing again about the possibility of asing the Local
Government and Housing Bill to make a minor change to the

Landlord and Tenant Act 1954, You will remember that we

axchanged letters about this earlier this year, and that

correspondence rests with your letter nE 22 May. : y

T ; alld
Your concern then, and that of John Wak&ham, was that tha"Bill
would ba used as a vehjgle for debating the MMC Repart as a
whole. Since then matters have developed somewhat, and you
will have se=n that we had a full debat= in the Lords last
waek.

While the central issne of how to tackle the brewsrs monopoly
remains difficult and controversial, the same i3 not true of
the guestion of tenants' security., There iz a consensus that
basic Landlord and Tenant Act protectilon would be ﬂﬂE[ﬂEriEtE,
and that it would not be right to go further and set up a
special regime undST the Act, or to supplement it with the
mandatory Code gf Practjice,. During the Lords debate, no—-one
spoke against this position; speakers on the Opposition
benches were in Favour of it.

I believe that, rather than opening up the matter to general
debate, action now on this aspect would help the later
handling of the genaral gquestion of the response to the MMC
Report. 1 say thig for a number of reasons. First, now that
the Lords have had an opportunity to debate the Report as a
whole, the introduction there of a non-controversial part of
the implementation package should not be cause for Efurther
discussion.
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Second, tenants security is fundamental to a propgsal that I
have put to the brewsrs that will address the problem of the
Eie without forcing property divestment. This is the
sTggestion that the naticnal brewers should be reguired to put
pubs above a certain threshhold into an arms _length property
portiolio, where they would be leased free of ties to the
brewer's products. For this to be effective, tenants must be
able to resist any attempts by the brewers to introduce
surreptitious ti=s. The extent to which we can secure the
neceSSary backbench suppecrt for measures te remedy the
detriments identified by the MMC may depend on delivering
saolutions that avaid forced divestment of assets. Having said
this I would not like you tb galin the impression tEhat this is
the anly wav forward, and I am cle2ar that the arguments for
greatar tenants security stand in thair own right.

e ———
Finally, we shall shortly be moving ints final discussions
with the national brewsers before announcing decisions on the
remainder of the response to the MMC Report. The fewer loose
ends that remain at that stage the easier will be the handling
of the central issue.

I understand that the Local Governmant and Housing Bill is to

have its Second Reading in the Lords on 4 July. I should be
vary grateful if you would give your agrfement that in the
light of these arguments this Bill could after all be used to
introduce the few clauses necessary to protect the position of
licensed tenants,

[ am sending copies of this letter to the Prime Minister,
John Wakeham, John Belstead and John MacGregor,

=
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10 DOWNING STREET
LONDON SWIA 2AA

From the Privete Secreiary

20 June 19803

WL Nat

MMC REPORT ON THE BREWERS

Your Secretary of State and Mr Maude came to see the
Prime Minister thiz morning to discuss the latest position an
the handling of the MMC Report.

I should be grateful if you would ensure that this letter
ig seen only by those with a strict peed to know.

¥Your Secretary of S5tate said that there was strong
Parliamantary pressure, from both Houses, to drop any
proposals designed to remedy the problems identified by the
MMC, Bit he was sure that such a rezponse would hot be
appropriate (the Prime Minlster concurred). Indeed, in the
meatings which he and the Parliamentary Secretary had already
had with the brewers, substantial progress had been made in
charting a way forward on some aspects of the Report. Thess
included:

- the intreoduction of a cask-conditioned guest beer in
public houses owned by the Big Six brewers;

measures to improve tenants' protection;

changing the terms of loan—ties 8o that tenants had no
continuing obligations to the brewers once loans had been
fully repaid.

But there was one major issue that still had to be
tackled. The MMC had recommended divestment of publie houseas
ownad by the Big Six in excess of ownership of 2,000 public
houges each. This proposal had fFailed to anticipate the
rogotion of the brewers that, faced with that position, they
would dispose of their brewing intarests rathar than their
teycess' public houses. 1t was therefore necessary to devise
an alternative remedy to the competitive problem identified bw
the MMC.

Continuing, your Secretary of State said he was now
attracted to a mechanism under which the large brewers would
be allowed to operate only a given number of public houses
ander the existing tied arrangements with the tenantes; above
that threshold the brewers would not be required to divest

CONFIDENTIAL AND PERSONAL
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ownership but they would be obliged to allow tenants to
operate on a non-tied basis. Although the large brewers would
not be reguired to sell the 'excess' public houses, they could
of course decide to do so in some cases. A parallel measure
would be to introduce amendments to the Landlord and Tenant
Act in order to give protectien to the tenants of public
houses above the threshold.

Your Secretary of State said that, if he decided to go
down this route, the key decision would be the level of the
threshold; he was currently contemplating a figure in the
range 3,500 to 5,000. He did not envisage reaching a decision
an this point until after he had had discussions with the
large brewers following his returm from Russia in ten days
time. He did not anticipate - or indeed favour - an putcome
in whieh the brewers publicly agreed with the figure on which
he decided; it was therefore likely that the Government would
have to take action to impose the threshold through Orders.

In discussion, the Prime Minister noted 1t was likely to
be necessary to proceed by means of Orders and that a balance
would need to be struck in deciding the figure for the
threshold. But she felt that it could be difficult to go much
higher than 3,500, bearing in mind that this would already be
seen te be substantially higher than the figure of 2,000
identified by the MMC.

There was also some discussion of the likely timing of an
announcement of your Secretary of State's decision. It was
agreed that thers was a strong case for this being done as
soon as practicable, and certainly before the Summer Recess,
although it was noted that this could still mean that the
final implementation of the Orders did not take place until
the parry over in October.

In further dlscusslon, your Secretary of State and
Mr Maude stressed that the planned amendment to the landlord
and tenant legislation waz an important aspect of the aoverall
package, which would be necessary to reassure public
confidence. Indeed, once the package was announced 1t would
be desirable for the tenant protection to come into force
immediately and so prevent the possibility of large-scale
evictions of tenantas by the brewers. Against that background,
it would be extremely helpful if the legislative provisions
could be included in the current Session's Local Government
and Housing Bill. The business managers currently saw
difficulty with that course, and were mindful of the
possibility that this could provide an oppportunity for the
whole debate on the MMC Report to be opaned ap in Parliament.
Your Secretary of State would shortly be writing to the
business managers urging them to reconsider this point; he
would f£find it helpful if at that stage the Prime Minister felt
able to support it. The Prime Minister noted this.

.

e A
PAUL GRAY

Neil Thornton, EBsg.,
Department of Trade and Industry
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Rt Hon Lord Mackay of Clashfern
Lord Chancellor

L.ord Chancellor's Offica

House of Lords

LONDON
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RADE PRACTICES LEGISLATION AND THE LEGAL PFROFESSION

David Young sent me a copy of your recent letter on this subject
along with his reply of 13 June.

I wery much agree with David that it would be wrong to safeguard
the Law Society ban on multi-disciplinary practices (MDP2) for
solicitors from the provisions of the RTP legislation. On the
faca of it, the Law Society ban represents an unnecessary and
unwarranted restriction on competition and the free play of market
forces, and it seems to me only right that the Competition
Authority should be allowed to form a definitive view on whether
it is indeed anti-competitive. I should add that, like Dawvid, I
am not at all convinced that the ending of this ban would
seriously threaten the maintenance of a healthy and independent
profession. Indead, I believe it would lead to a better service
for the consumer.

The arguments in respect of the Bar Council ban on partnerships
may well be different. I do wonder, however, whether it is right,
as David suggests, to exclude the Bar Council ban from the
provisions of the RTP legislation. First,; because this would mean
treating the Bar Council differently from the Law Society
(assuming we are not to provide a safegquard for their ban), and
this would ba difficult to dafand. Second, because this would
lead to unwelcome pressure for similar concessions for other
professions. And, third, because, if the arguments are as strong
as you suggest, the Competition Authority would be highly unlikely
to find that the Bar Council ban was anti-competitive. I think it




would be better, therefore, in the case of both the Law Society
and the Bar Council, to leave it to the Competition Authority

to
decide on what is and what is not consistent with free competition
and the best interests of the consumer.

I am copying this letter to the recipients of yours.

HIGEL LAWSON
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PRIME MINISTER

MMC REFORT ON THE SUPPLY OF BEER

fou agreed last night to see Lord Young and Francis Maude next
Tuesday to discuss their latest thinking on the handling of
the MMC Report. You also decided not yourself to chair a

meating wﬁth other colleagues; I have told Lord Young's office
this.

As promised Lord Young has now senk over a note for Tuesday's
e m  — r—

meetling, at Flag A below. You may like to have a look at this
over the weakand.
L p—

The key issue is how to handle the MMC's recommendation for

divestmant above the maximum of 2,000 pubs. This is dealt

with in paragraphs 5-8 of the Flag A hote. Lord Young now
anvisages the altarnative approach which he signalled in his

speech in the Lords this week (Flag ETT It would involve
requiring the national brewers to let out to others, on

non-tied terms, all their pubs above a thresheold of say 3,000,

de hopes to be able to agree this with the brewers, but is
S —

seaking your reactlom te the fall-back option of imposing an
"arms-length" remedy on this basis.

> il

Paragraph 6 of the Flag A note mentions the trend in public

opinion in Lavour of remadying the points identified by the

MMC. This is borne out again by today's press, in which a

—a
number of editorials are urging the Govermnment to act.

I also include in the folder the MMC Report ltself. I do not
e ——— b ]

advocate you going through 1t. But if you wanted quickly to
refresh your memory of the arguments, the key points are on
it | e —— 2 ¥ ] .
pages 1-5. The conclusions are set gut in a bit more datail
B
from pages 266—-295.
el

)
Weec
P. GRAY
16 JUNE 1989
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THE SUPPLY OF BEER

l. We nesed to consider how we should bring te a conclusion ocur
consideration of the Monopoliss and Mergerse Commission (MMC)
report on the supply of bear, As you know, the MMC found
gubstantial public interest detriment in the way the market
operates at present. Thelr recommendations to remedy these
defects were radical, and have proved controversial.

Z. @8Since the report was published, the position has changed

to a considerable extent. We have announced publicly that we do
not propose to take those steps in respect of the small and
.ﬁ i

ragional brewers which caused them, to our sarprise, to be

hostile to the report at the outset. Much of the concern
expressed by colleagues in the Party flowed from these aspects.
Attention now focuses on measures to be taken in respect of the

national brewars.

m——

3. We have already made considerable progress on a number of
measures. The nationals have effectively conceded the breaking

of the tie on non-beer drinks, including cider, soft drinks,

wineghgﬁﬁ-hpirita and on non-alecoholic and low-aleohol bears.
There has been widespread abuse of this tie, and its abolition
will prove very popular thE_E;ny in the industry, with publicans
and with consumers. The brewers have also conceded that measures
to rggggﬂ local concentrations of pubs would be appropriate in

principle, although details remain to be resolved. In addition,

PB5BHH T 77
‘ En te r.p4

imitimgive




|5

the department for Enterprise

we have made considerable progress on the introduction of guest
—

beers into the national brewers' pubs, although the brewars have

———— Ik g
not yet conceded the important principle that the tanants should

be able to purchase the guest beer from a supplier of his own
- .

choica.

4. We have in addition come to the tentatlve conclusion that it
wnild be Wrong to implement the MMC '3z rocommendation that tied

loans should ba abolished. So long as 1t 18 possible for pub

owners to repay the loans early without penalty, thase loans

provide a useful alternative form of Einance for publicans to
axploait, e ——

e,

5- This lesaves the MMC's central recommendation, that all
brewsers should have to divest down to a maximum of 2,000

- = = e
pubs. It is this that has proved totally unacceptable to

Fl ——__—'
the national brewers, as one would expect, but which has also

L —— Ly E 5
excited most anxiety from colleagues in both Houses of

. h-—
Parliament. We have made clear that we are prepared to be
flexible about the number of pubs involved; and in addition T
o —

made clear in the debate in the Lords last Wednesday (Hansard
enclosed) that I was considering an alternative approach which

falls short of divestment. This would require the national
brewers to make All their pubs above a threshold, which might
well be more than 2,000, available to be let af full market
rental without being tied to the brewer's own products.

e
Philosophically I find this attractive becausa it tackles the

cantral issue of the grip of the national brewers on the
. st TR . ¥ 3
distribution system without reguiring divestment. The brewers

would be free to profit as now from the ownership of pubs; thay

PI3 5 BHH ,,,,/‘ 7
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would not have to choosa, A8 they claim the MMC's recommandation
e —

wonld force them to, between brewing and pub owning; and they
e L T T e e ————

would be able to compete freely for beer sales on an armg length

basis.

6. The politics of this are complex. The promotion of

X —
compatition is central to our approach to the sconomy, and
the role of the MMC in achieving this is crucial. They will
be reporting in Wovember on compatition in the retailing of
petrol, in which many of the same issues of vertical
intagration arise; and it is essential that we do nothing that

might be thought to undermine the MMC's authority at this_Etage.

In addition, most of the national press has supported the MMC's

raport; and if we were seen to be giving way to pressure from the

national brewing companies, we would be subject to very great
criticism.

4. In addition, as the debate has continued, opinion has mgved

in our favour. Recent opinion surveys suggest that pub-goers and
ﬁGETIcana themselves support many of the MMC's recommendations;
including restricting the tied pub system. And axcluding

the letters clearly from the employees of the national brewers,

thig confirms the impression that we have from our post bags.

8. I remain hopeful that we shall secure from the national
brewers, agreement to a package which will satisfy potential
critics that the detriments identified by the MMC are being
rectifiad. But in the absence of such agresamsnt, we nesed to

be able to impose remedies using our statutery powers under the
Fair Trading Act. Before 1 continue dliscussions with the Brewers
it would be very helpful to know whether the fall-back position
of imposing the "arms-length®™ remedy on all pubs above a
threshold of, say, 3,000 would have your support. We should bear

-

nt ise
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in mind that the political situation will improve markadly for use
if the national brawers are sean to have torned down & reasonable

A —

compromise proposal. You may wish to consider a small mesting of

those of ogur colleagues who are most closely involved.

e L S—
(eprpeie :5 - g*—ﬁfé—ntb

d B o, ot g
o b |
16 June 19849
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LORDS DEBATE ON BEER M(

-

OPENING SPEECH FOR SECRETARY OF STATE

My Lords, 1 thank the Noble Lord for raising this subject
today. | welcome the opportunity to hear further views on
the subject of the Monopolies and Mergers Commission
Report.

The MMC made their Report to me in February of this year.

It was the result of an extensive investigation lasting two
and a half years.

The Report was published on 21 March. 1 said then that I
accepted its conclusions. | stand firm on this. | have not
so far heard anything to persuade me that there are not

substantial public interest detriments which need to be
remedied.

As to the recommendations | said when the Report was
published that I was minded to accept them. However |
indicated that [ was ready to listen fo views from any
interested party about precisely how the recommendations
should be put into effect. | was open to representations,
both public and private before reaching a final view.

We have now had the best part of 3 months consultation




since the report was published. This is bound to be an
unsettling period for the brewing industry and for publicans.
As far as they are concerned the sooner firm decisions are
reached the better. But it is also important that our
decisions, when they are made, should be the right ones.

My Lords, the representations made have taken many
forms. Your Lordships will have seen advertisements in the
campaign sponsored by the Brewers society. These have
suggested that the effect of the MMC recommendations
would be the closure of many pubs, and a reduction in
consumer chofce. '

‘__.__———_-

However we have also seen the subject debated by pub-
goers themselves. My Department has received a number of
letters from them. In the last analysis they are the most
important of all because the issue we are debating is how
best the consumer should be served.

Last week the Haig Whisky company published the results of
a survey, conducted by MORI of pub-goers. According to the
Press Release announcing the results of this survey, and |
quote:

"Most regular pub-goers want the monopoly of the big
brewers broken ... The majority are in favour of the

i . : - - El
Government implementing the Monolopies Commission Repo




Only a third of adults surveyed opposed the idea that the
major brewers should be required to sell off some of their
pubs.

849 #aid that the landlords should have more freedom to
ntroduce more beers. The majority of consumers thought
tHat the recommendations would be good for the traditional
British pub. 66% said that the choice of beers would
increase, and "60% that the quality of pubs would increase.”

—

These results confirm what the Consumers Association
found in their own survey in May 1987. The conclusions of
this were given in evidence to the MMC. Two thirds of
respondents agreed that all pubs should be allowed to sell

draught bitter from mor€ than one brewer. Only 70
disagreed with this proposition.

Furthermore. there was overall agreement that pub prices
were too high compared with supermarkets and off-hcences.
61% agreed; 119 disagreed.

| am sure that vour Lordships will also have seen reference
to the article on prices of soft drinks in the June edition of
"Which". The Consumers Association reported a restricted
choice of soft drinks in many pubs, and prices which could
be higher than those for alcoholic drinks, on which of
course duty is paid. The Consumers Association agreed with




the MMC that these are detriments which result from the
operation of the tie. The public is often obliged to buy
such products from the brewers rather than bring able to
shop around for the best range and prices.

Publicans themselves, when questioned in Opinion surveys,
show substantial support for many of the MMC
recommendations. On 27 May the newspaper "The
Publican" gave the results of their own survey of publicans.
| quote from their article:

"Around 90% of publicans want greater security of tenure
under the > Landlord and Tenant Act, want see an end to the
non-beer tie, and want a choice of guest draught beer”.

—

My Lords, over the last few weeks Francis Maude and |
listened carefully to the views of a great many people who
have come to see us to discuss the MMC Report.

We have had a number of meetings with the Brewers’
Society. We have also met representatives of individual
brewers. either at their own request, or through the offices
of their Members of Parliament.

We have heard from the National Licensed Victuallers
Association, which represents many licensees, the Consumers
Association, the Campaign for Real Ale, and others.




As a result of these extensive consultations | believe a
number of matters are clear. | believe that the MMC were

clearly right that there is a need to increase competition in
this industry.

The MMC were clearly also right in recognising the
important part that regional and local brewers have to play
in maintaining diversity and choice in beer supply.

We have already made plain the importance the Government
attaches to the role of the regional and local brewers in a
Written Answer in another place last week.

We said then that our intention was that certain measures
should apply to the national brewers but not 1o other
hrewers. We had in mind particularly the requirement to
Allow tenants to choose a cask-conditioned guest beer: the
abolition of the tie on low-alcohol and non-alcoholic beers.
ciders. wines and spirits and soft drinks; and any measures
to reduce local monopoly.

| agree with the MMC's conclusion that publicans need to
have their position strengthened so that they can more
effectively meet consumer preferences.

There are 2 main ways in which this role of publicans can




be enhanced.

First | am glad to say that there seems to be consensus
among the main parties that tenants security of tenure
should be increased by bringing them the scope of the
landlord and Tenant Act 1954, as the MMC reommended.

However there also seems to be agreement that certain
further steps recommended by the MMC would not be
appropriate. The MMC recommended that the parties to a
tenancy should not be allowed to contract out of the
provisions of the Act, as is the casc with other business
tenancies. They also recommend that brewers should be
required to incorporate certain standard provisions into the
tenancy agreements. These would cover such matters as
assignability of tenancies and restrictions on the brewers
ability to take back premises at the end of a tenancy for
his own use or for redevelopment.

It is generally agreed that these further provisions might In
the long run make tenancies unattractive and should not be
pursued. The National Licensed Victuallers Association
themselves have indicated to us that they accept this.

Second. tenants have a role in improving choice. One of
the ways they may do this is through the guest beer
proposal. Fears have been expressed that this proposal




could result in a flood of heavily promoted mass produced
brands, which would not contibute to a genuinely greater
choice. My Lords, we are clear that we should specify that
the guest beer should be cask-conditioned - that is to say a
real beer of individual character.

This accords with the views of most publicans on what they
would wish to offer. and we believe will be welcomed by
regional and local brewers.

In relation to the national brewers | am still considering the
position. Here 1 do have concerns about the extent to

which a few dominate the market. The six national brewcrs
account between them for 74% of brewer-owned tied houses.
75¢ of beer production and 86 of loan ties.

| should like first briefly to consider the issues in relation
to the national dominance of the major brewers.




| should like to put before your Lordships’ House some of
the ideas which have been canvassed to address this
national dominance of the major brewers. First let me raise
one dimension of the problem which particularly concerns
me. That is the question of local concentration and local
choice. In a number of licensing districts one or other of
the national brewers owns over a quarter of all the pubs, in
some districts over a third of all the pubs, and in a few
districts over half.

It is hard to see that this situation can encourage vigorous
competition. Choice at a local level is important to the
individual consumer. 1 am inclined to think that no major
brewer should be allowed to tie more than a limited
proportion of the pubs in any local authority area. Any
excess pubs should be sold to owners who are not already
dominant in that area. [ would welcome your Lordships
views on this important aspect of the position held by the
national brewers.

Second. let me turn to how increasing competition and
choice might be addressed at the national level. The MMC

recommended that no company with brewing interests should
be permitted to own more than 2000 on-licensed premiscs.
The MMC believed that an approach of this kind was
necessary if the detrimental effect of the vertical tie were

to be remedied, and the market freed.




The MMC also recommended that there should be a ban on
all future loan tying, whereby the brewer provides financing
on favourable forms in return for a commitment by the
publican to purchase drinks. The MMC correctly identified
that loan tying can be used to reinforce a dominant market
position akin to ownership of the pub. But I am reflecting
further on this proposal because it does seem that there are
some circumstances in which loan tying may be acceptable.

| have in mind as an example the position of members’
registered clubs, where | see an argument that they should
be free to enter into loan ties if that is the collective

wish of the members on a free vote. In these circumstances
I would however want to ensure that loan agreements do
not unreasonably lock borrowers in to a particular supplher.
They should be free to change the loan and supplier easily
if another offers better terms.

| see many attractions in the overall approach recommended
by the MMC. And I have received many representations in
its favour. Many who know the industry well believe direct
action of this kind is necessary to ensure that vertical
intcgration is broken down and the market opened
effectively.

However | have also received representations on a variety

of alternative approaches designed to achieve the same basic




objectives by different means. One interesting suggestion
which has come from a number of sources is that
competition and choice would be greatly increased if the
national brewers were required to operate their property
portfolios above a threshold on an independent arms length
basis. In other words each of the national brewers would

be able to retain their property investment but would lease
on an arms length basis to independent tenants, groups of
tenants or separate companies the management of their pubs
above the threshhold. These independent managers would be
free to negotiate their finance and their supplies of drinks

- including beer - from where ever they chose, from the
most competitive source.

This idea was first canvassed by CAMRA but has also been

proposed by the Wolverhampton and Dudley Brewery who
have set out their ideas in a document now placed in the
library of your Lordships® House.

The idea has been canvassed in outline only.
Philosophically, I find it attractive. It may offer an
opportunity to remedy the detriments resulting from vertical
integration which the MMC have identified, without forcing
property disposals. If a way could be found of opening the
market to much greater competition through the creation of
many more free houses and breaking the grip of the




" national brewers, without forcing property disposals, | would
welcome it.

The meetings we have held with the Brewers Society over
the last few weeks have been very valuable, and | am
grateful to the Society for their help in conducting the first
round of exchanges. We announced by written answer in
Another Place the conclusions we have reached in the light
of those meetings. | fear that | cannot now continue
discussions with the Brewers' Society when we turn to the
highly market-sensitive question of the MMC's divestment
proposal.

| have decided that the next stage is for me to discuss the
MMC's divestment proposal, and alternatives to it, with the
national brewers. | shall be meeting them shortly for
private discussions on these market sensitive Issues. 1 will

be ready to hear constructive proposals from them which
address the central issue of the extent of the vertical tie.
But I should say at this stage that it is for them to

persuade me that the arms length proposal or other options,
can offer a remedy as effective as the MMC's own
recommendation.




[ would welcome your Lordships’ views on this, or other
alternative remedies provided they meet the basic criteria
that they address the dominance of the national brewers and
the grip on the market they have secured by vertical

integration.
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FRIME MINISTER

MMC REPORT ON EREWERS

Lord Young's office rang me this evening, at his request, to
digscuss the handling of future discuesions on the final

—

package to 1mplemant thea MMC Report.

Since¢e he last discussed this with you, Lord Young has been
having further discussions with the various interested

parties. He now has an outline package - I do not vat know
the details - which he would like to process in two stages:

e i

—

=y

a discussion with you, at which ha would be joined by

Francis Maude;
a talk with other colleagues having a direct
interest, ie. the Chancellor, Johan MecGregor and

Nicholas Ridley and the businesss managers.

He would like to complete both these stages next week, in time

for him then to see brewers again at the end of the week
before his trip to Russia. I responded that the first talk
with you should be fitted in at 0930 on Tuesday, which we

-
already had schednled for a bilateral. If there was any other

bilateral business which could not be got through at that
time, there might be 15 minutes available at the aend of next
Wednesday after the MISC 128 meeting. In advance of Tuesday's

talk, Lord Young would let you have a note summarising his
proposals. == ———

" B

Bo far so good. But the main difficulty concerns the second

meeting with other colleagues. Lord Young would strongly

prafar you to chair it. His main motive seams to be that this

gives him the best chance of securing colleaguas® agreement to

whatever the two of you have settled at the first mesting.—

o = =
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I have doubts about this. We are, as always with thasa

policy issues, in the area of Lord Young's quasi-judicial

functions. It i= one thing for him to discass his ideas

e —— ;- , I T A 4
lﬁEPrMally with you in the privacy of your stady. But it is

another for you to take the chair at a more formal meating

with other colleagues. I would have thought it bettar Eor the
gecond meeting to be chaired by Lord Young, and for him to
condact It by saying'that he wanted to hear colleagues' latest

views before ha reached his decisions. Hopefully, that would

lead tc an amicable solutiony if not he might want to seak
another informal mesting with you before deciding how to

procead.

[1) content to schedule a talk with Lord Young and

Francis Maude next Tuesday morning? 37
as to the second mesting, would yvou prafer:

to chair the mesting yourself? gxﬁﬁ

to let Lord Young handle iE? :j
LA

<

15 Jun=s 19889
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MMC REFORT ON BEER

Thank you for your further letter of 26.May. It was helpful
to have both detalled views from you on particular MMC
recommendations and suggestions for other ways of approaching
the pablic guestions,

As you know, I too have reservations about the conseguences of
some of the MMC's recommendations.

Francis Maude and T are at present negotiating with the
Brewers Soclety to find the best way forward, In addition to
meetings with the Brewers Society we are talking to other
shades of opinion connacted with the industry. Some of the
ldeas in your letter accord very closely with our own thinking
and with the basis of proposals we have put on the table in
dizcusglons with the brawers.

My intention is to strike a fair balance betwesn stimulating
competition and avoiding consegquences which would damage the
good features of the present system.

In view of the sensitivities of these negotiations I am only

copying this lestter to the Prime Minister, and to
Sir Robin Butler,.
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MONOPOLIES AND MERGERS ’:DH?‘ESEI'DI‘E INQUIRY I!{Tﬂ THE SUPPLY OF BEER

| ¥ L.
You wrote to me on 19 April about the MMC's Report.on beer; and we
have since had several discussions about itsg implementation, and I
have writtep to you with sceme thoughts following them. -,
ol

I nevertheless thought 1t would be helpful if 1 were now £o write
more formally. Since the Commission's report was pablished,
Richard Ryder and I have - in addition to meeting the Brewers'
Scciety - sought the wviews of a4 numbar of other interested
organisations représenting small brewers, pub tenants and the
registered clubs. We have also met with some leading city analysts
and received papers from then, Representatives of Bulmers have
Also been to see us.

I would like t¢ comment Eirst on the major public interest
detriments which the MMC attributed to the operation of the tied
house syatem, namely a reduction in competition at the wholesale
level leading both to a narrower choice of draught beers available
to the consumer in individual public houses and to higher retail
prices than would otherwise be the case. I know that wvou are
anxiocus not to "second guess' wWhat was a long and detailed
analysis, and I fully understand that. Nevertheless, since anvy
remedies proposed miust be related to the actual! detriments
involved, I do think weé need to be satisfied that the MMC have got
it right. I must say that I myself feel that the analysis and the
remedies in the Report are flawed in several respacts,

First, the Commission itself recognised that there is a phyaical
limit on the number of draught beers that any one public house can
gell; likewise, the range of such beers currently available
managed and tenanted nouses is similar ko that in

/houses which are ...




houses which are not subject to any loan tie arrangement. The
MMC's point Teally hinges, therefore, noft on the number of hoers
available in any given public houses, but on choice being increased
if those beers come from more than one source, That seems a
somewhat marginal point, particularly as there appears - even on
the MMZ's own evidence - to be little discontent amonyg consumers atk
present . Likewise, although thers obvipusly hava besen reéal
increases in retail prices in recent years, 1 do not belisve we
should place undue emphasis on the much quoted 15% increase since
1979, This does not properly take into account the major
investment which the brewers have made in recent years to improve
the amenity walue of their public hovses and which haas to he
recodpead .

However, even if these considerations did not arise, I am concerned
that the MMC have apparently failed to consider in any detail the
likely effects of some of their more radical recommendations.
Richard Ryder and I have concluded that these seem Likely, if
anything, t¢ reduce consumer choice, and I judge by what you and
Francis Maude have said in recent public statements that you too
congider that some of the recommendations need further Eheought . I
think you are right, therefore, to explore alternative remedies,
and 1 hepe that the brewers will cooperate fully in agreeing
measures that will help improve the competitive position to the
benefit of consumers, whilst preserving the many good features of
the praseant set up.

In the meantime, I hope the following speclifiec thoughts on each of
the main recommendations will be helpful: ¥

The 2000 Limlit on Ownership Of On-Licensed Premises

I think it is now fairly clear that the Big Six brewers, if forced,
will not in fact choose to sell off the bulk of their tied estates,
but will either split up their operations or divest themselves of
their breweries. In that case the result would Aot be the ane
foreseen by the MMC. Instead, there would be likely to be greater
emphasis on foreign lager brands brewed in the UK by the new
bBrewery owners and supplemented by imports. The pubs still fm the
hands of Ehe Bl'; Six would lose the bDenefits af = "«"Fl"';l'?-:luj.l‘rl'
integrated operation and would in any case seek to maximise profit
levels on sales. None of the informed commentators think that the
result will be cheaper beer and all are convinced that it will lead
Lo greater standardisation on heavily advertised lager brands.

I am also concerned at the distractions and disadvantages for the
companies this is likely to bring about at a time when we want them
to be seaking to expand tHeir opportunities 1n the Community in
working up te 1993, and from a strong {and not weaker as the
recommendations would bring about] home base. I alsgg have some
doubtas about the free enterprise/free market aspects of this
interventionist Proposal when there Are ingufficient
anti-competition factors to justify le.

/1 think, tharefore, ...




I think, therefore, that we need to look again at what the MMC had
hoped to achieve through this recommendation, If the objecktive is
greater choice of beers within easy reach of each other, then this
is more likely to be achiewved through the breaking up of local
monopolies. It would be possible for example, to reguire that no
brewery should own in excess of, say, 30% of pubs in a specified
area (possibly petty-seseional divigions). If this regquirsment was
thought to bear too heavily on regional brewers, it could be
ragstricted to brewers owning more than 2000 pubs , Alternatively, a
higher limit (say, 50%) could be set for those with less than 2000
pubs. How the desired changes could be achieved would be for the
brewers themselves to determine, but OPT could maintain a check a1
the poaition. Care would be needed, however, to avoid fercing the
sale of marginal country pubs which might well be scld for proparty
development - a fear which weighs heavily in East Anglia. Mavbe
these pubs could be identified by barrelage and permitted +o remain
in brewers' ownership in excess of the permitted percentage.

The Loan Tie

While: the Club and Institute Union supported the proposal ta
prohibit breweries from making tied loans, tha othar assoriations
repregsenting the Conservative, Liberals, British Legion ard
sporting clubs were apprehensive about the losz of this sodrce of
finance. The arguments against this proposal have been wall
rehearsed. The ones that most impress me are:

fa) that the bDrewars are more likal to lLend mone o Einafmés
by ¥

tmprovements in marginally competitive pubs thanrwould be the
banks and the other lending institutions. They thus
contribute to the maintenance of smaller coantry pubs which
might otherwise cease to continue as licensed premises;

the Licengsee iz free egither to apply for a loan or to
negotiate discounts on his beer sales, and can terminate or
transfer a loan at will. Why should he be denied that choice
and why should the brewers be denied the oppor tunity to
compete fiercely with each other (as the MMZ acknowledged
they do) and with the lending institutions for this business?

The use of loan ties in some other Member States is extensive
and 1n many c<ases mach more restricting in its effect than
the arrangements operating in this country. If we legislated
to deny this freedom to UK brewsrs, would w= be abhla to
pravent foreign brewers from making such loang to UK
licensees? 1f 'not, we should find ourselves in a pretty
indefensible position.

For all these reasons Richard Ryder and I fael atrongly
18 cne recommendation that we should reject as it stands.




Guest Heers

I was initially very attracted to this proposal as a means of
widening choice of beers In all pubs and of helping the smaller
brewers to compete through the tied outlets of the larger brewers.
However, it is now fairly obvious that the pub tenants represented
by the NLVA (who are the ones most likely to be expected Lo welcome
this proposal) see no advantage in ikE.

The guest beer chosen would cobvipusly be the one which gave the
tenant the begt return. Inevitably, that would be likely to be the
meet heavily advertised and heavily discounted at the wholesale
level. To the extent that this reduced CLhe owner-brewerg

throughput in his estates, he would be obliged to increage rents,
g5 the Eenants would end up no betber off and nelthear, aof course,
woiild the consumer. The regional and small Drewers who are
ggpecially dependent on the throughput of their tied estates woald,
fronically, be hardest hit by this proposal and they are cbhvicusly
vary worried by it.

A AR angwWer to these criticisms of the MM recommerdations,; one
alternative would be to restrict the guest beer to an ale. Another
would be to reguire only the brewers with more than 2000 pubs to
permit a guest beer in their outlets 1f thelr tenants chose. Both
ideas, or, indeed, a combination of them, are I think worthy of
further consideration.

Prohibiting The Tie On Low Alcohol Drinks

This too was a proposal that initially 1 found attracfive, but it
suffers from Eimilar disadvantages to the guest beer proposal. It
will not lead to more choice, but less, since the smaller brewers
will be discouraged from investing to produce their own brands.
This would run counter to the encouragement which John Wakeham' s
Group has been giving to the brewers to produce and market more of
thege drinks. Consequently, I think we should lock for alternative
golutiona along the game lines that I have suggested for guest
beers.

Tenant Security

I share the wviewas of the Commigsion that pub tenants need greater
gecurity of tenure than they presently enjoy under the Voluntary
Code of FPractice. I dc not, howewver think that it would be right
to grant them more sgecurity than is offered to other businesas
bepnancies. This could be wvery damaging to the interests of the
amaller and regional brewers who would De powerless to remove a
poor tenant and whHo Ccannot move over asg readily to a managed house
system. The NLVA recognise that the MM s proposale go too far and
would be likely to lead to a drastic reduction in the number of
temanted puba. They would be oontent with nclusion in the
Landlord and Tenant Act with, of course, a let out for the brewer
if the tenant lost his license, Thia seems to me to be right and
I am glad to see from Francis Maude's recent letter to MNicholas
Ridley that this is the course that you now favoar.

1 kEnow that ...




I ¥now that you met the Brewers' Society recently and I hope that
the willingness to cooperate in the finding of

they will have showWn
whean ol recalve thelr 1deas, Richard

alternative solutions. LE;
Ryder nd I <an help 1in &any
ideas or in the development of the thoughts which
shove, we are, of course, very willing to do so, Similarly,
officials could be in touch.

way in your consideration of their
have sabk out

&
)
L

perhapa our

I am sending copies of this letter to the Prime Minister and to
athar Cabinet colleagues and To Sir Robin Butler,

|
JOHN MacGREGOR™\_/
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MMC REPORT ON BEER: LANDLORD AND TENANT ACT 1354

|7 May 1989

o Caguldioe

Thank you for sending me a copy of your lgtter of 11 May to Nicholas Ridley in which
you propose that amendments be tabled to the Lacal Government and Housing Bull to
extend to pub tenants the same protection that the Landlord and Tenant Act 195%
currently provides for business tenants generally.

I discussed the matter with my Business Manager colleagues yesterday, and it seemed to
us that these amendments would open up for debate the whele of the MMC report
which, of course, is likely o be highly controversial in both Houses. | would therefore
have considerable reservations about dealing with this matter in the Local Government
and Housing Bill since this would be likely further to complicate the handling of an
already difficult Bill. Furthermore, | am afraid that I do not see any scope for fitting in
a self-contained measure on such a controversial topic during the remainder of the

current Session.

[ am sending copies of this letter to the Prime Minister, members of H and L
Commitiees, Nigel Lawson, John MacGregor, Sir Robin Butler and First Parliamentary
Counsel.

- S

s =S

<

JOHN WAKEHAM

The Rt Hon Lord Young of Graffham
Secretary of State for Trade and Industry
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MMC REPORT ON BEER : LANDLORD AND TENANT ACT 1954

Thank you for your letter of 26 April about the difficultias
you saw with implementing the MMC full recommendations on
licensed tenants' security. I have been considering the
matter further, and we have also had a chance to hear the
views of a number of brewers and others on the subject. I am

now writing to ask for your help in moving forward on a
slightly different basis.

As you will have seen, the Brewers' Society have mounted a

ma jor advertising campaign to oppose the MMC recommendations.
Barly on in this, they published an "Open Letter™ to me from
most of the regional brewers, suggesting that they opposed the
Report. One of the main factors behind the opposition of the
regional brewers, who might in general be expected to benefit
from The more open market the MMC set out to create, has
turned out to be the tenants' security recommendations, Their
feeling was that to go beyond the basic protection interest in
the Landlord and Tenant Act in the way the MMC recomménded
would be to swing the pendulum too far towards the tenant, to
the extent that tenancies would become unattractive. On the
other hand it is becoming clear that the brewers in general
accept that greater protection for tenants is desirable.
Provided this protection is aligned with that given by the Act

=7
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to business tenants generally, the regional brewers would take
a more positive view of implementation of the bulk of the
remainder of the Report. o

1 am inclined to accept their case on this,. Certainly it
would in no sanse contribute to a freer market in beer if, as
a consequence of implementing all the MMC recommendations on
renants security, the brawers began a major shift into running
managed houses instead of Kaving tenants. T have also Deen
persuaded by your arguments as to the wider difficulties of
creating a special class of tenancy.

1 understand from Francis Maude who met the Hational Licensed
Victnallers' Association that the NLVA's sole concern is guite
simply that pub tenancies should be brought within the Act.
There =eems little reason for doing more than the NLVA asks
gince theirs is the only guarter from which complaint that we
have not gone as far as the MMC recommended is likely to come.

I am advised that it would be a straightforward matter to
amend the Act to remove the present exception for licensed
tenants. The main problem is finding a suitable legislative
vahicle for the 3 or 4 clauses likely to be reguired. There
are no suitable opportunities in the legislative programme for
1989/90 which has been approved by Cabinet. And in any case,
we need to move sooner if possible because of the need to
settle urgently the whole guestion of the MMC Report and to
protect the many tenants whose position has become uncertain
in the last couple of months. This means we would have to
take particular care with the transitional arrangements and it
may be necessary to act on existing tenancies. The most
suitable current legislative vehicle appears to be your own
Local Government and Housing Bill. If you were able to agree
it should be possible to introduce the necessary clauses
perhaps at the beginning of its passage through the Lords.

I will of course be putting proposals to colleagues for policy
clearance next week but for the moment I should be grateful
for your agreement in principle that we might make use of the
Local Government and Housing Bill in this way, and that my
officials and yours should explore in more detail the
mechanics of the necessary amendment. Because of the way the
debate on the MMC Report is developing I feel I need to be in
a position to announce firm proposals on this aspect at the
beginning of June.

1 am sending coples of this letter to Wigel Lawson, Douglas
Hurd and John MacGregor, John Wakeham, John Belstead and other
maembars of H and L Committeas.

Gt
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MMC AND BEER

Following the discussion this morning, you
may like to see the attached extract from

a speech Lord Young made vesterday. I gather
from his office that he has now written

to the brewers inviting them to come £o

see him CEJEEE& their representations.

—

I[f you want to put your views to Lord Young
the most convenient opportunity might be

. —_—
at his next bilateral, currently scheduled
for 9 May. ——

pr

'u..lV_ L.

| BADL GRAY)

4 May 15989
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RT HON LORD YOUNG OF GRAFFHAM pelsase Tirme: 20.00HRS, WEDNESDAY
IRD MAY 19895

Extract from a speech by Rt Hon Lord Young of Graffham, Secretary
of State for Trade and Industry, speaking to the HNorth
Warwickshire Patrons Club in the Palace of MWaztminster, on
wWwednesday 3rd May 198% at 20.00hrs

R

I have seen a large number of advertisements, some of them
anonymous, from the brewers, threatening the end of the world for
the publlic house. Let us remember where we are.

The Monopolies and Mergers Commission sat for twe and a half
years and collected a mass of evidence from all parts of the
trade. Its report is over 500 pages long and ite detailed

findings just cannot be ignored.=

The MMC found that a complex monopoly situation exists in favour
of the brewers with tied estates and leoan ties, with serious
public interest detriments:

-the price of a pint of beer in a public house has risen too fast
in the last few years

-the high price of lager is not justified by the cost of
producing it

~the variation in wholesale prices between regions of the country
is excessive

-consumer choice is restricted becauss one brewer does not
usually allow another brewer's beer to be sold in the cutlets
which he owns; this restriction often happens in loan-tied
cutlets as well

-consumer choice is further restricted because of brawers’
efforts to ensure that their own brands of cider and soft drinks
are so0ld in their outlats .

CONT.
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YOUNG 3RD MAY

-~tenants are unable to play a full part in meaeting consumer
preterences, both because of the tie and because the tenant's
bargaining position is so much weaker than his landlord's

-independent manufacturers and wholesalers of beer and other
drinks are allowed only limited access to the on-licensed market .

50 I say te the brewers, if you don't like tha MMC Propogals,
then write to me and make your own. But whatever solutions yon
propoee must remedy the facts that the report has revealed.

Given the Commission’'s findings, the Government cannot and will
not just ignore the report. It is our consistent policy to
improve the power of the consumar through the proper functioning
of compatitive markety.

We cannot allow restrictions in cholce and distortions in the
market such as those found by the MMC to continue.

ENDS
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| have seen your letter of 13 April to John MacGregor about the above
report, copled to Cabinet colleagiies; and note David Young will be

convening o meeling to discuss the next steps in implementing the
recommendations of the MMC report into the supply of boer,

You asked colleagues what representations, if any, they had had from
brewere on MMC  report's findings. We hbhave only had one such
representation, from the Managing Director of Tennent Caledonian
Breweries Lid (the Seottish subsidiary of Bass)., This takes the form of
1 letter Lo constituency MPs who have any of the Tennents' operations in
their area and in turn encloses a circular to employees and others with an
interest.

Tennenl Caledonian's Managing Direclor joints to 2 main concerns about
the efiects in Scotland of implementing the MMC's recommendations. First
he arpues that the abolition of the lcan tie will make it more difficult for
new entrants to sel up in the irade and for independent retailers 1o
lmprove pub and club premises. Second, Tennents sugpest allowing
wholesalers (o collect beer supplies directly from the breweries will mean
loss of jobs in the hrewers distributive operation.

On the firsl point, | musi say | am not convinced by these arpumenis.
Srewers without loan tie agreements could presumably use the saving from
no longer providing soft loans to reduce their prices to the retailer, who
ecould fake a commercial judgement on whether to pass on the savings to
the consumer direct or use them to fund improvements. On the second
point, 11 is not clear whal net job losses, if any, would result from a
fresing of wholesalers from the brewers own distribution arrangements.
Apart Trom the potential advantages of a&an  improved network of
indepandont wholesalers for the amall brewer who currently finds it
difficult 1o market his products widely because of poor distribution, one
might expect any reduction in employment in the brewers' distribution
network tw be offset by new employment created among the independent
wholesalers .

REIT16MI
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hai theil representations heve beea pussed to DT1 for consideration.

| am copying this letter to other Cabinet colleagues.
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MMC REPORT INTO THE SUFFLY OF BEER f

~a.
Thank you for your letter gI-fpril., T would be glad to have an
edrly opportunity o dlarnss this report with David Young, Ethough
I would prefer to do this after I have heard what the brewers have
to say when they come in to see me on 28 April.
In the meantime, you say in your letter that you will be meking it
clear to anyone who approaches yvou that our intention is to 1mp1e§uuc
the MMU s recommendations, whilst welcoming comments on how best
this might be done. Obviously, any of us receiving representations
on this subject must make clear that the Government's position is
as stated by David Young when the MMC's report was published.
Equally, I do think it important that we should not give the
lTHfEthDH of having to Ld]l} closed minds on the subject. Whilst
l:.hE!'l'E 13 :ﬂ'l-.l{'h in the rEFG'Tt that we could all -Hf:'.E"F... t does noc
necessarily follow rthat each and every recommendation should be
accepted as it stands. In short, I think we must be prepared ro
listen, not just to comments on how these should be implemented,
ot on more findamental points as well.

Il am copying this letter to other Cabinet colleagues.

Y X)) rn......er/.ﬂa..,;,f;, %
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MMC REPORT INTO THE SUPPLY OF BEER

David Young will write to you early next week to invite you and
other colleagues directly concernad to meet him at the earliest
opportunity to discuss next steps in implementing the
recommendations in the MMC's inguiry into the supply of beer.

As you know he is minded to implement the MMC's recommendations
in full and expects to proceed where possible by Order using
his powers under the Fair Trading Act. The Act provides for a
formal consultation period of at least six weeks on the basis
of published Orders. We do not expect to reach this stage
before June. Meanwhile the brewers are likely to make wide
representations throughout Whitehall. Of course the MMC,
during the course of their thorough investigation, took
avidence from brewers of every size as well ae from other
intsrastad partiss. 1In addition the Fair Tradiag Act pzovides
for a further period of consultation on the bagis of the Draft
Orders. However, it seems unlikely that the brewers will wait.
Wa therafore intend to make clear to all those who approach
this Department that we intend to implement the MMC's
recommendations but that we welcome comments on how best this
should be executed.

Clearly all we can do at this stage is to listen to what the
brewers have to say. In the meantime it would be helpful to
know of any partieunlar concerns expressed to colleagues so that
wa can consider how they might be met. You may alse wish to
indicate to those who lobby that the DTI is very ready to
listen to representations and direct them to me, or to my
officials.

.-l?'
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I am copying-thies letter to all Cabinet Ministers.
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RESTRICTIVE LABOUR PRACTICES IN TV AND FILM MAKING:
MMC REFORT UNDER SECTION 79 OF THE 1973 FAIR TRADING ACT
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Thank you for your letter of 30 March commenting on this
report.

I have studied this report with interest, and have noted the
gsubstantial changes in the industry which it records. As you
yourself recognise thera are a numbar of forces now having a
substantial effect on the way broadcasters conduct their
business, and not before time. Satellite competition is here in
the form of Sky, the BSB will start broadecasting in the autumn.
We are changing the levy on commercial television, so that it
taxes income rather than profits and thus acts as greater spur to
efficiency. The ITV companies are facing the prospect of
competitive tender by 1993, and we know that they are taking this
very seriocusly. The BBC licence fee increase is now indexed to
the RPI, which is gquite restrictive for an industry such as
broadeasting with a history of high growth in costs and
increasing demand for the talent available. Both the BBC and ITV
are covered by the independent production initiative. 1In
response the broadcasters are making substantial changes in the
way they do things; and the cutting of work forces, the
abandonment of long standing agreements and the termination of
restrictive practices all form part of a pattern.

Given this background and what we Know about the pressures on
and developments in the industry at the moment, I do not regard
the report's findings as surprising. Indeed, I recall pointing
out before 1t was commissioned that the pressures for changea were
already there. The number of practices which have terminatad
during the course of the inguiry show that judgment to have been
right. The existence of the MMC inguiry might have helped the
process, and indeed one or two of those who were subjact to it
said as much, but the considerable external pressures are mainly
responsibla.

/¥We need

The Rt Hon MHorman Fowler, MP
Department of Employment
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We need to welcome what has already happened; it is right to
keep the pressure on for the process tao be completed; and I am
content that we should invite the major parties to tell us how
they intend to proceed further.

Bearing these comments in mind, I suggest that one change is
made to the statement:

Line 12, delete the word "therefore" (ie I think we
should make clear our objective of monitoring without
associating ourselves with the suggestion that change
may not be sufficiently radical or rapid).

I understand that David Young is taking the lead on repeat
fees and consents. Perhaps I could at this stage register my
interest in the Government taking action on this subject, and
suggest a further amendment to cover this:

Lines 13/14 after the word "note" insert "and agree
with" and in line 16 replace "performances and wa"
by "performances. We".

Copies go to the Prime Minister, other members of E{CP) and
Sir Robin Butler.
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MMC REPORT ON RESTRICTIVE LABOUR PRACTICES IN TVP* FILM MAKTNG

Thank you for your copying your letters GEF}H;EE é%'tm me.

I agree that the Monopolies and Mergers Commission's [MMC) report
is disappointing. There is a danger that the film and TV
industries will suggest the repcrt exonerates them from charges of
inefficiency. It is therefore important that we draw attention to
the evidence of improvements in employment practices that occurred
during the course of the Commission's investigations, as you
propose. It would also be worth stressing that these improvements
are happening partly as a result of the Government's policy of
promoting competition in the broadcasting industry.

I also support your view that we may need a further investigation
of repeat fees and performers’'s rights over repeats of original
performances . The MMC report notes that employers have begun
negotiationg with the relevant unions on this issue. It would be
helpful if David Young could put recommendation to E({CP) when
these have been concluded.

Finally, in the light of this disappointing report you suggest we
do not refer further restrictive practices to the XM for
investigation, at least for the time being. I agree that we
ghould not make further referrals when restrictive practices can
be tackled more directly, But I do not think we should rule out
using this route again in other case.

I am copying thisg letter to the Prime Minister, other members of
E(CP) and to Sir Robin Butler.

P -‘
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HOEMAN LAMONT
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RESTRICTIVE LABOUR PRACTICES IR TV AND FILM PRODOCTION
MMC REPORT ]
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Thank you for your latter of 310 March containing your
proposals for the announcement and publication of this report.

I too Eound the report disappointing and would have preferred
that the MMC had assessed the camulative affect of all the
restrictive practices which they found, including those where
changes are exXpected or promised. Unfortunately, I think
that this experience points up scme difficulty in examining
general labour practices across a disparate industry which is
not ldeally matched by the MMC's normal style of enquiry. I
agree that there is nothing to be gained from pursuing further
enguiries of this sort ander Section 79 for the time being.

On the gquestion of repeat fees and consents an initial
axamination suggests to me that a refarence to the MMC,
assuming it could be drafted to get round the statutory
restriction, would not be beneficial. Therefore I do not
think that competition legislation offers a way forward.

Turning to your proposal for the Government response to the
report, I am happy to agree to early publication and
announcement by Written Answer. Printing has already been
pat in hand and I know that our officials are in touch to

e
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 ensure the guickest possible circulation to HMSO ocutlets,
which is a prereguisite to publication. I anderstand however
that this could not take place before 12 April.

I am also content with your draft with one exception. I
would not wish to see the answer express the Government's
gurprise "at the eguanimity with which the Commission appear
to view some of the practices”. It is not that I disagree
with the sentiment in this case but that I fear such a
statement could be sericusly damaging to the standing of the
Commission and the reports it produces. As colleagues know,
there is an increasing tendency to resort to legal challenge
in the competition area generally, and notably in the are of
mergers and monopolies. I would be most reluctant to see
anything that encouraged that process by denigrating the MMC,

On a minor point, the purpose of the last sentence of your
draft answer is not entirely clear, If it is necessary, it

might benefit from a further sentence to explain why the point
is being made.

I hope therefore that you are able to agree to respond, as you
have suggested, with the exception of the sentence discussed
above and I am pleased to agree, subject to that, that
publication should be at your convenience.

1 am copying this letter to recipients of yours.

el
Gy
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From five Privare Secretary 3 April 1989

El{a.l Q_.. T

RESTREICTIVE LAROUR PRACTICES TN TV AND
FILM MAETING
MMC REFPORT UNDER SECTION 79 OF THE
1973 FAIR TRADIMNG ACT

The Prime Minister has seen Your Secretary
of State's letter cf 30 March to the Home
Secretary. G5She has noted that he proposes
E
&)

o make the Government's regponsa DY means
f a Written Answer.

I am copying thiz letter to the Private
Becretaries te members af BE(CP), and Trevor
Woolley (Cabinet Dffice].

xﬁaﬁq_,

\e A

| PADL GRAY)

Mise Bryony Lodge,
Pepartment of Employmant.
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RESTRICTIVE LABOUR PRACTICES IN TV AND FILM MAKING MMC REPORT
UNDER SECTION 79 OF THE 1973 FAIR TRADING ACT

I am writing to you and David Young with my reactions to the
MMC's report on ocur raference which they have now sent to us
¥rn Lypescript. I find it disappointing.

In the areas covered by the production unions they coneclude
that restriotive practices either did not exist by the end of
last year or eculd be expected to d

adrrent or intended negotl ations, or management decisions. As
:HgJFHE_EEETty and the FUsicians' Union they confirmed that
the elosed shops and, in the MU case, minimum manning
arrangements were reuurlatlve practices, but held "on balance"
that they do not aperaEe against Ehe public interest. 1

I'nere has of course been genuine progress in the induatﬁy
under the spur of competition, new technology and employment
law reform. And there iz evidence that the MMC inquiry has
helped to push change along. The BBC have got rid of many
previous restrictions concerning employment and working
practices, and the Director Ceneral issued instructions Cor
the removal of the rest towards the end of the inquiry. The
TV companies are replacing national bargaining with their own

Employineny Lot - - frammg Agency
Health aad s Sxeimve « ACAS
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individual agreements. Among the independent producers change
i3 less easy to see, but they must alsoe respond to competition
and btechnology changes. The MMC make much of Ehis new climate
and report that they were "shooting at a moving target",

The basic defect in the MMC's approach is that their method
was confined to questionaires and interviews with the parties
and the study of decuments, withmout—imdependent observation
and Questioning of working practices. Their evaluation was
far too gomplacent. Time and agaln they report their
accepbance of statements that demarcation, minimum manning and
glosed shop arrangements have been or are about to be
discontinued, and where evidence conflicts they have accepted
denials without checking the [acts themselves. Union
practices restricting employment and commercial activity which
they do ldentifly are passed over without eritical comment. HNo
recommendations are made to exert pressure on the parties to
deliver the further changes they are said to be negotiating.

;1n aum, Lthe report is neither penebtrating in analysis nor
| positive in preseription.

The Commission clearly have some misgivings about their
findings. They record their "concern about whether change
will be sufficiently radical and rapid, particularly in the
independent sectbor which. will have a growing role in film and
TV programme-making®™. They note particularly the problem of
repeat fees (which was outside the possible scope of a Section
T9 reference) and the related issue of consents (performers!
rights to limit repeats) which they more questionably
egxciuded. They suggest these problems could well merit
separate investigation. I understand that your department's
lawyers are looking into the possibflities of this.

Government HResponse

The MMC have told the parties that they have sent us the
report and early publication is expected in the usual way. I
should like us to publish, if possible, within the next week
and my officials are In touch with yvours about the
practicalitl&s, "UNIEES you dlsagree I would propose to make
the Governmenti's response by Written Ansver az in the attached
% ond - 1 e o

— 7
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1 suggest our response should be to:

(a) focus on the positive aspects of the report,
@specially the remarkable number of changes in
Wwording practioes that have ocourred in the course
of the relerence; but

note the report's conoern that change may not be
sufficiently radical and rapid, and therefore
Jovernment will examine ways of monitoring further
progress;

note the concern about repeat fees and consents and
that the possibility of further investigation of
these issues [s being studied;

express some surprise at the apparent eguanimity
with whiah the MMC cen regard practices they
discovered such as in paragraph 5 aboves:

indlcate that the report does not confliet with the
Government's case for glving the individual thes
right to complain that he hasz been rafused a job
because he iz not a union member.

Follow-through

Immediately on publication we should invite the major parties
to Eell us how they intend to proceed further, and explore the
prospects for follow-through action, for example by a research
project or, possibly, ACAS. That would keep open the way for
4 progress report to E{(CE) later on. It would of course have
resource implications.

Further MMC References

=St = RSy

On the wider acene, the trawl among departments for further
suitable MMC references; aboutbt which I wrote to vou on 14 May,
has not produced any new candidates. In view of Ethat and the
quality of this TV and film-making report I conclude there is
nething to be gained from pursuing this particular route, atb
least Tor the time being.
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I am copying this letter to the Prime Minister, other members
of E{(CP), and to Sir Robin Butler.

Honrs fzath e,

|
l.-". | ]
J'."'||-|.'I---|.-I- T L'llr:'l:qu_'-

_ NORMAN FOWLER
(Approved by the Secretary of State
and aigned in his absence)
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DRAFT PARLIAMENTARY QUESTION AND ANSWER

Q.

To ask the Secretary of State for Employment when the

report of the Monopolies and Mergers Commission on Labour
Practices in TV and Film Making is to be published: and if
he will make a statement?

The MMC report, made under Section 79 of the Fair Trading
Act 1373, is published today. Copies are available in the
Library The Government welcome the evidence of changes for
the better in employment and working practices that have
occurred in the industry during the course of the
Commissicn’'s investigations. These are attributed to
increased competition, advances in technolegy and changes
in employment law. The Commission expect further change to
continue as a result of current or intended negotiations,
Or management decisions, though they record their concern
about whether change will be sufficiently radical or rapid.
The Government will therefore be examining ways of
monitoring the necessary further prograse. We further note
the Commission’'s concern about the problem of repeat fees
and performers’ rights regarding their consent to repeats
of original performances, and we are studying the
possibility of further investigation of these issues. The
Government is nevertheless surprised at the eguanimity with
which the Commission appear to view some of the practices,
union rules and agreements they discovered, which makes
further monitoring of progress all the more necessary. The
report does not however conflict with the Government ‘s case
for giving the individual the right to complain that he has
been refused a job because he is not a union member.
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MONOPOLIES AND MERGERS COMMISSION REPORT ON ELDERS IXL LIMITED
AND SCOTTISH & NEWCASTLE BREWERIES PLC

The proposed acquisition by Elders IXKL Limited (Elders) of
Scottish & Newcastle Braweries PLC (S & N) may be expected to operate
against the public interest. Elders' holding of 23.6 per cent of § &
N's shares may be also be expected to operate against the public
interast. These wera the main conclusions in &8 unanimous Monopolies
and Mergers Commission report published today.

The Commission have concluded that bringing together Courage and
Scottish and Newcastle may be expected to operate against the public
interest. The Commission have recommended that the proposed merger
ghould be prohibited and that Courage's parent company, Elders, should
be required to reduce ita shareholding to 9.9 per cent of § & N's
issued ordinary shara capital over a twelve month period.

In accordance with the advice of the Director Genersl of Falr
Trading, Lord Young, the Secretary of State for Trade and Industry,
has accepted the Commission's conclusions. He has asked the Director
General of Fair Trading to seek the following undertakings from
Elders:

(a) Within 12 months to reduce its holding of ordinary shares
in 5§ & N to not mora that 9.9 per cent and not theresfter
to increase it above that lewvel;

in the meanwhile, not to increase its ordinary or
prafaerance shareholding in 8 & N, and not to exercise
voting rights in respect of shares amounting to more than
9.9 per cent of 3 & N votes on any issue;

after divestment, not to increase 1ts ordinarcy
sharaholding above 9.9 per cent, not to increasa its
holding of preference shares, and not to exercise wvoting
rights in respect of shares amounting to more than 9.9
par cent of 5 & N votes on any 1ssus.

Department of Trade and Industry 1| Vicvaria Sereet London 5% TH OET Fax 01-222 4382




elderg.. .4

Datail

The acquisition would bring together Scottish and Newcastle with
ona of the other "big six" UK brewers, Courage. In reaching their
conclugions the Commissicen found that the acquisition would have
advearsa effects on competition in the brewing industzv by:

(&) reducing consumer choice and competition between brands,
leading to a large increase in the scope of the control
of 8 single brewer;

reducing compatition for the supply of beer to the free
trade;

restricting competition in Scotland;

reducing compatition in the supply of bear to off-
licenses; and

cresting &8 saecond major beer group which, together with
Bass (the largest supplier) would control over 40 per
cant of the supply of beer.

The Commission found no significant advantages to the public
interest arising from the proposed merger to offset these detriments.

NOTES TO EDITORE

1t Tha Secretary of State for Trade and Industry referred the
proposad acquisition by Elders IXL Limited of Scottish and Newcastle
Brewerles plc to the Monopolies and Mergers Commission on 9 MNovamber
1988. He referred the acquisition by Elders of a partial holding in S
E M to the MMC on 7 Decembar 1988. The Commisaion was reguired to make
a4 single report covering the two references within four months of the
date of the first referance.

.48 The Monopolies and Mergers Commission report on the merger (CM
b54d) is available from HMSO, price £10.30.

Prass Enquiries: 01-Z15 4469771772775
{Out of Hours: 01-215 7877)
Public Enquiries: 01-215 4751-6
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MMC THQUIRY INTO THE SUPPLY OF BEER

Thank you for your letter of 20 _MSTch. You will by now have
seen my letter to yoo and CQPTEEGJEE yesterday in which I
explained that I shall say that I am minded to implement the
MMC recommendations when I publish the report teday. 1In theae
circumstances there will be an opportunity for discussion ocnce
the report is published, and for your points ts be taken along
with others, ;

rlam copying this letter to the Prime Minister, Geoffrey Howe,
Nigel Lawson and Sir Robin Butler.

%
K—J'-"‘I 1.--..4;....,-..1.5

;h-ﬂ.fl'x\

{(approved by the Secretary
of State and signed in his absence)
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You will wish to know that I intﬂnditﬂ pﬂhliih tumurr§w the
lvoreport on the supply of beery I shall also
publish ?Eailiﬂfulﬁ the day, for Stock Market reascns) the MMC
Leporion the proposed merger of Elders and Scobttish &
Newcastkle. &
P—
On the besr report the MMC has found that a complex monapoly
gituation =xisat3s in favour of those brewsrs wifh tied estate
and lpan tied estate, and restricts competition at all levels.
The MMC's main recommendations are as [ollows:

any brewer may not ocwn more than 2000 on-licensed
outlets and must sell 1ts excess outlets within

I VeaArs.

e

tenants of remaining tied outlets should be free to
gall at least one beer trom another brewar.

product ties should be abolished in respect of low=
alcohol bear, non-alcohol beer and other non—-beer
products.

no new loan tiss ko be made.

abolition of restrictive covenants on the usze of
on-licensaed pramisss when sold by brewers.

e

G
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security of tenure for tenants through inclusian of
tenancies in Landlord and Tenancy Act 1954.

publication by brewers of wholesale price lists.

e S —

There are EC Regulation difficulties in respect of the product
and loan tie recommendations. Discussions are in train with
the Commission on those and may take time to resolve.

Publicly however, I shall say that I am minded to implamant
these recommendations, discussing specific steps where
appropriats with Tecn Brit¥sn. Although the brewers will
cantinue to lobby hard against these recommendatione, I
oelisve this is another damportant area in which the Government
should demonstrate its commitment to competition.

On timing, vou will wish to be aware that under the Fair
Trading Act I am reguired to provide the monopolies with a
copy of the report 24 hours in advance of its being laid in
the House. Thuc SHENTRNEFSNESYS; large and =mall, identified
in the report, iillq?iﬁiiﬁi'ahpiea atpdwddvpmitoday. I have
myself written to all of them warning that the report must be
treated in confidence till published, but you should be aware
of the risk of leaks and lobbying from that time onward.

The Elders/Scottish and Newcastles report will be published at
#:00am on, Tueaday; with a short simultaneous statement to the
Stock BExchange. It will be laid in both Houses at 11.00 am.

The moncpoly report will be published at 3.30 pm
simultansously with written Parliamentary answers and laying
in both Houses.

I am copying this letter to all Cabinet colleaques,

APPROVED BY THE SECRETARY OF STATE
ARND SIGNED IN HIS ABSENCE
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Ministry of Agriculture, Fisheries and Food
Whitshall Mace, London SW1A 2HH

Firom the Mindsier

The Rt Hon Lord Young of Graffham
secretary of State for Trade & Indust ry
Depuxtment of Trade and Industry

1-19 Yictorla Street
LONDON
SWIH QET

MCC INQUIRY INTO THE SUPPLY OF BEER FOR RETAIL SALE

We had a brief word yeSterday about the handling - as against the
substance = of the MMC report an the supply of bear for retail sale.
slnce we spoke, the European Commission have announced its own review
of the way brewers sell their beers in thne Community. This decision
HUes seem to me to complicate further the difficulties that have
already been identified in r:lun-urnr the authorisation which Community
regulation 1984/83 - largely adopted we should remember in respanse
te UR needs and pressures - explicitly provides for the +ie in
cCeartaln respects.

I am esure that vou will be COnNS1IAering the implicaticons of Ehne
Eurcpean Commission announcement. I understand tne potential
procedural pitfalls which you see in relation to Your responaibilities
under the PFair Trading Act. FOr tnis reason, 1 have pot commented
on the substance of the MMC report. But on the previous cccasion
when these issues were in play, there was collective dlscussion I
understand before any Government position was announced. It does
Eeem to me highly desirable, espacially given the far-reaching
congequences tor the Industry concerned, that other Minlisters with s
direct responsibility should have the opportunity of commenting before
8 definitive Government announcement is made.

I know that ?GJ aAre under pressure because of the link with the
Elders' bid for Scottish and Mewcastle. 1 hope, howaver, that, if
You are ﬁﬂnmlLLfd Lo an announcement on Tueaddy, you will aveid any
firm Government position which implies acceptance of the main
recommendations so :h.:n' wWa have a |_.1:--~:-._-~- opportunity to discuss them
in the context of the Commission's inlitiative.

Al am'copying e




4l COpying T : 2l Lo the Prime Mipnister
Lawson apd

Howa, HNigel

JOHN MacGREGOR
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MONOPOLIES AND MERGERS COMMISSION REPORT
ON THE ACQUISITION BY BADGERLINE HOLDINGS LIMITED OF
MIDLAND RED WEST HOLDINGS LIMITED

The acqguisition by Badgerline Holdings Limited (BHL) of Midland
Fed West Holdings Limited (MEWH) may be expected to operate against
the public interest. This is the conclusion reached by the Monopolies
and Mergers Commission in their report on the ascquisition published
today.

In accordance with the advice of the Director Gensral of Fair
Trading, Lord Young, the Secretary of State for Trade and Industry,
has accepted the Commision's conclusien that the mergar may bea
expacted to operate against the public interest.

The Secretary of State is considering whether it is possible
remedy the adverse effects of the merger by way of undertakings as
the conduct of contract services: or whether divestment should be
sought because such undertakings may not bae adequate to remedy the
adverse affects. Before he reaches a final view on the appropriate
remedy, Lord Young has asked the Director General of Falr Trading to
explore the matter with BHL on his behalf, and report to him as soon
as pogzible but in any cese within six months.

Detall

BHL, trading as Badgerline, provides bus services in the area
surrounding Bristol and linking it to the centre of the city. MRWH,
trading as City Line, provides bus services in the centre and suburbs
of Bristol. BHL acguired MRHW on 2Z April 198E.

The Commission found that there was no material loss of
competition in the provision of commerclal services in the area
specified in the reference (the County of Avon and parts of the
Counties of Somerset, Wiltshire and Gloucester within 15 miles of
Avon).

Ilepartmenit of Trade and Indnstry 1 Victoria Street London SW1H BT Fax 04-227 4352
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On contract services however - the services subsidised by local
authorities, principally Avon - the Commigsion identified serious
detriments to competition. The first detriment was the expectaticn of
an increase in the anti-competitive practice whereby Badgerline,
having deregistered certain commercial services, reregistered them
partially or wholly after failing to win the tendered contracts for
the subgsidised services replacing them. The second was the loss of
City Line as an independent major competitor for Avon's contract
services.,

Substantial benefits arcse from tThe merger but in the
Commission's view these benaefits were not sufficient to ocutweigh the
particular detriments it had identified. The Commssion concluded
therefore that the merger may be expected to operate against the
public intarest. The particular effect adverse to the public interast
was that thea merger would weaken competitive tendering and thus
increase the cost to Avon of supporting socially necessary bus
services or, in certain circumstances, make 1t impossible for Avon to
support these services to the full extent that it would wish to
suppart them.

In reaching its conclusion, the Commiszion found that the
guallity of bug services provided by Badgerline and City Line was

generally appreciated, and that the restoraticn of interavailability
of tickets between them was popular with passengers. The Commission
also accepted that benefits in respect of rationalisation and the
associated cost savings would be substantial.

The Commission recommended that the Director General of Fair
Trading should seek undertakings from BHL as to ita future behaviour
in regard to Avon's contract services. Should the Director General be
unable to cbtain satisfactory undertakings, the Commission recommended
that the merger should not be allowed and BHL should be reguired to
divaest itself of MRWH in part by selling City Line to a third party or
to dispose of MEWH as 8 whole to a third party.

Digsanting Opinians

Two members dissented from the conclusion that the merger may be
expected to operate against the public interest. They thought it
reascnable to give more weight to the benefits of the merger than to
the loss of a major competitor and the hypothetical possibility of
future tender price increases in & small and decreasing number of
cases at a time when competition from cther bus companies seems to be
gtrengthening. They concluded that neither of the undertakings as
recommended in the report was necessary to protect competition for
contracts and that both had serious disadvantages.

MOTE . « «
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one of these members additionally tock the wview that there was
not a "mergar situation gualifying for investigation" within the
meaning of Secticon 64(1) of the Fair Trading Act 1973. He consgsidered
that the area covered by the merger did not meet the reguirement of
section B4(3) of the Act, that the specified area should be a
"substantial part of the United Kingdom".

NOTES FOR EDITORS

L Tha Secretary of State for Trade and Industry referred the
acqguisition by Badgerline Holdings Limited of Midland Red West
Holdings Limited to the Monopolies and Mergers Commission on 17
October 1988. The Commssion was required to report within three
monthsa.

2= Tha Monopolies and Mergers Commission report on the merger (Cm
285) 1s avallable from HMS0, price £5.90.

Frass Enquiries: 0l1-215 4475/2/1
[Out of Hours: D1-215 7B77)
Public Enquiries: 01-215 4751
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