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CONFIDENTIAL

FRIME MINISTER

PLANNING CASES FOR MINISTERS' CONSTITUENCIES

You will remember that Mr. Ridley, when Sacratary of State for
the Environment, wrote to you suggesting that guidance should
ba given on how Ministers should handla planning cases which

araoge in their constitiencies.

He argued that the requirement that any representations made
by a Minister in a planning case should be made known to other
parties in the case was inconsistent with the advice given in
Ouestions of Procedure for Ministers that

"Ministers should not take part in any public represeantations
{(or any deputations) to other Ministers; but they are fres to
make their views about constituency matters known Eo the

responsible Minister by correspondence or by personal

interview pro ] this i= not give ublicity®.
i provided that this is not given publicity

Mr. Ridley took the view that the only way to seacure adherence
both to the priaciple of collective responsibility and to the
principles of administrative law was for Ministers to confine

themselvas to passing on constituents' rapresentations without

gexpressing a view on them.

The Law Officers, both in Scotland and England, had suggested
a rather mors liberal line. The Lord Advocate had argued that
where a Minister has no planning responsibility there iz no
lagal factor or constitutional convention which prevents him
from taking up a planning matter as a constituency M.P.
provided that it is made clear that it is in the latter

capacity that he is acting.

The Attorney General argued that, as regards a Minister with
no planning responsibilities, his potential share in
responsibility for any decision that may ultimately be taken

by a Ministerial colleague was compatible with an expression
o tbinnde
of his own opinion on the matter to the local planning
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authority or to a planning Minister. He should, however,

axpress and conduct himself in a manner that was appropriate

te one who might later have to accept responeibility for an
gy

opposed decision; and to one who is a colleague of the
daciding Ministar, &.9.,; he must not contend that any decision

e m—

other than the opne he supports would be anreasonable. Nor

should his support extend to participation in pablic
demonstrations calculated to bring pressure to bear on his
e
Miniaterial colleague, or any participation in publie
representations or deputations to Ministers. The Attornay
General thought that for a Minister teo claim that he was
debarred from any involvement in planning cases would be sesen
by hiz constituents to be nnjustified.

e e

The Cabinet Segretary's advice supported Mr. Ridley. He

T ——————

arqued that 1f a representation on a planning matter 1s to be

made available t“_ﬂll.the parties, it effectivaly becomes a
public representation and thus fall foul of the guidance in
QPM. B8ir Robin referred to the advice which the Cabinet
Office had given in 1983 to Pakrick Jenkin, when Becretary of

-
State for Industry, that he should not give evidence to a road

planning inguiry in his constituancy.

You took the view that a Minister/M.P., not involved in
planning decisiaons, can place his constitoenkts"
represantations before the planning Minister, but should not
express a view of his own, This was conveved to Cabinek
colleagues in my letter to Mr. Ridley's Office - Flag A.

Since that letter was circulated, I have received
represantations from the Chancellor's Office and from the

Chiaef Whip - Flag B. Both wondered whether such an absolutist
e —
line was justified or necessary. I went to see the Chief

L e ——

Whip, and the following poinkts emerged in the discussion.

=

140 The doctrine of collective responsibility was not, he
arguad, the relevant factor since what was at issue was not a
gollective decision but a judicial decision of an individual

Secretary of State. Cabinet colleagues could be expected to
CONFIDENTIAL
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support whatever decision was taken, but need not be debarred

from expressing views beforehand. Against this, it can be

—

— ; = .
arguad that the relevant consideration is. not collective

responsibility but a more genaral principle of solidarity.

Ministers should not act in a way which makes am already
difficult and politically contentiocus task even more
difficult,

I1. Ho distinction was made between planning cases where the

e
Government was a party and purely private cases. The Chief
Whip accepted that it would be more damaging for a Minister to

be opposing a proposal by amother Government Department to

build a road or prison, or construct 4 nuclear dump. But he
did not se= problems for purely private sector developments.
This dividing line is not, however, a straightforward one.
What about other parts of the public sector sach as British
Coal: or cases where the private sector is investing in a
project which has broad Goverament support, e.g., the Channel

Tunnal, an airport extension, or additional housing in the

1
South East.

III. No distinction is made between large and small cases,
2.9., a single retail redevelopment versus a whole new rural

town.

I¥. The Chief Whip argued that it was inconsistent to allow

Ministers to make reprasantations on cases affecting

themselves but not their constitvents. I argued that there 18

—mz

a distinction; if the Minister does not defend his own
interasts, no one will. In the case of constituents, it is
not essential that he express his own viaw, only that he makes

gure that their views ara heard.

In view of these concarns, would you like to have a discussion
with a wider group of Ministers before anything is written up
for Questions of Procedure for Ministers. The group might

comprise:

CONFIDENTIAL
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Mr. Pattenm (who might take a different view from his
predecesscr)

Mr. Rifkind

Attorney Genaral

Lard Advacata

Chief Whip

Mr. Parkinsan

=1r Robin Butler

KA

AT

31 August; 1989,
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Department of the Environmant
2 Marsham Strest
London SWIP JED

Tolephone 01-278 3450

Minierar for Mousing
Ennviranrant aad Cavaeneide

DAYID A TRIPPIER RD JP MP

Pn) Mot

PLAMRING AKD CONSERVATION : LEGISLATIVE FROPOSALS

On 28 July we both published consultation papers setting out
proposals for improving the development control aystem and other
planning procedures. Consultation on these proposals was agreed
by the Prime Minister in her private secretary's letter of 11
July, in response to Nick Ridley's midute of the 27 June.

-

Your paper in addition contained a short section on historic
buildinga and conservation areas;, corresponding to Nick's
proposals under this heading. Our paper, however, omitted those
proposals, because (as you may know) Nick had decided that it
would be better to make them the suvbijeck of & ssparate
consultation paper; where they could be placed in the context of
wider heritage policies.

We have now had an opportunity ko review those propoaals and,
with the exception of one of them, we are happy to go forward to
conaultation as Hick had intended.

Cur only reservation - and it is a serious one - is over the
proposal to change the duty to list buildings of historic or
architectural interest inteo a discretionary power. There seem to
me to be three compelling reasons for not deing this, or at least
for not going to consultation on it at this stage:

{a) Consultation on this provision would be tantamount to a
public acknowledgement that we do not believe we have
discretion on listing and - given the absence of any
definitive rulings by the Courts - reduce such freedom as we
have now to exercise diacretion.

{b) It is a controversial proposal which will inevitably be
seen by the conservation world as a weakening of the
protection given by the existing listing provisiona. My own
statutory adviscrs (English Heritage) are opposed to Lhe
idea and can be expected to lobby strongly againat it, even
to the point of seeking to defeat it in the Lords, through
their Chairman.




-

(e} Although the Planning Bill is first ressrve theres is no '
guarantee it will find a place in the programme. If we do

not have legislation this year, pressing ahead with thias
proposal would mean at least 18 months of futile
disagreement with the conservation world.

Given the present uncertainty, we have decided not to include
this proposal in our consultation paper.

I am sorry that this may make us appear to be out of atep, but 1
dare say there will be arguments - as so oftem — for doing things

differently in Scotland.

1 am copying this letter to cther members of E(LF) Committee.

asd)

The Secretary of State for Scotland
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Principal Private Secretary
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PLANNING CASES FOR MINISTERS' CONSTITUENCIES

Thank you for sending me a copy of vour leﬁfer of 18 July to
Roger Bright.

The issue of Ministerial involvement with planning decisions
which affect thelr own constltuencles arises equally with highway
proposals, especlally where my Secretary of 5State is the proposer
of a scheme (which is thus Government policy), but alsc for local
highway proposals where my Secretary of State is the confirming
authority. The proposed amendments Co "Questions of Procedure
for Ministers" reflect the internal practice of this Department,
where Ministers take no part im decisions - statutory or
otherwise - which affect their constituencies, and confine their
dctivities to passing on constituents' wviews.

It would therefore be helpful if the &smended Questions of
Frocedure could make clear that highways proposals are also
covered, by specifically adding "including any Thighways
proposals where draft orders have been published" after "planning
applications and appeals'".

I am sending copies of this letter to the Private Secretaries to
all members of the Cabinet, to the Legal Secretaries to the Law
Officers, and to the Private Secretaries to the Chief Whip and
the Minister of State at the Privy Council Office.

N T E HOYLE
Private Secretary

CONFIDENTIAL
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FLEEN ANMNE S GATE
LONDErN SWIH BAT

| August 1989

ENFORCEMENT PLAHNING CONTROL:
EEFORT BY ROBERT CARNWATH, 0O

The Home Secretary has seen Mr Ridley’s minute of 19 July
to the Prime Minister about his proposals for legislation
based on tha recommendations of this report.

The Home Secretary is content that the outstanding
detailed points on enforcement should be considered by DOE and
Homa Office officials.

I am copying this letter to the Private Secretaries to the
Prime Minister, the Lord Chanceller,. the members of E(LF), and

to 5ir Robin Butlar.
ﬁ;:;dﬁ

o

ff MISS C J BANNISTER

Roger Bright, Esg
Frivate Secretary
Department of the Environment
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PLANWING CASES FOR MINISTERS CONSTITUENCIES

Conslderable concern has been expressed to me about this matter and
tha Prime Minister's decisicon that Ministers should refraln from
expressing a view In thelr cepacity as constituency MPs on planning
gpplications and planning appeals, I fear that a number of points
have been overlooked:

1. I doubt whether in this area the principle of collective
responsibllity gives one much guldance. If it applied in 1its
full rigour ona would not be able to make representations when
ona's private intereats are affected and vet 1t 13 conceded
that one can. The truth surely is that the Secretary of State
is acting in a guasi Jjudicial capacity and cannot share his
regponsibility with envone.

2. There cannot possibly be any lack of respect for the
principle of administrative law if a Minister like any other
citizen expresses a view in a planning appeal provided that
any representations made are made known to the other parties.
Whether the Minlster 15 expreassing his own views Oor passing on
the views of his constituents cannot affect the issue in any
way.

= It i3 unrealistic to expect a Minister to pass on hls
conatltuents representationas without expreasing his own views
end no harm can be done by his expressing his own views
provided the principles of administrative law ares observed
(and his representations are made known %o the other parties)
arid provided he makes plain that the Secretary of State has to
Judge the matter impartially on the evidence and that he, the
Minister making the representations, will accept the wverdict
of the Secretary of State as the end of the matter. It simply
cannot be right to expect Ministers to be mere messenger boys
conveying the views of their constituents but steadfastly
refusing to lend any support to such views or express any
views themselves, T cannot believe that in reality any
Minister worthy of his salt would remaln silent if asked point
blank by the press whether he supported his constituents or
nok.




4. We really have got ourselves into an absurd position if
Ministers can make representatlions when their private
interest=s are affected, representations which other parties Co
an aprpesal can make public to the general embarrassment of the
Government, but Ministers must remain sllent when thelr own
interests are not affected and they merely want to carry out
their duty and look after the inkerests of others.

May wa discuss.

Andrew Turnbull Esqg
10 Downlng Street
LONDON BSWl







2 MARSHAM STREET
LONDOM SWIF ZEB

08276 3000

My ref

Your ref :

Caroline Slocock

Private Secrebtary to

The Prime Minister

10 Downing Street

LONDON -

SW1A ZAA ! July 1989

-
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STRATEGIC PLANHNING GUIDANCE FOR LGHDGH

Thank vou for your lettar of 26 July.

Mr Patten has now studied the Guidﬂncﬂ and has confirmed that he is
content for it to be issped. Mr Moynihan will tharéfore be
announcifig the publicatien of the Guidance later tonight during the
course of the debate on the Consolidated Fund [the Guidance is the
geixth subject for debate)., Mr Moynihan will alsoc be sending all
London MPs a copy of the Guidance tomorrow morning.

I am copying this letter to Colin Waters {(Home Office), Clive Norris
(Employment ), Neil Thornton (Trade and Industry), Nell Hoyle
(Transport), Carys Evans (Treasury and Trevar Woolley (Cabinet
ODffice).

A D RING
Private Secretary
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PRIME MINISTER

STRATEGIC PLAMNMING GUIDAMCE FOR LONDON

DOE are planning to anncunce the attached guidance on planning in
London (Flag A) on Thursday in answer teo a written PQ and have
written to draw this to your attention.

vou saw the draft document back in March and approved its issue
as a consultation document. Carolyn Sinclair in her commentary
on the draft commented that the paper was well written and said

nothing new. This is at Flag B, should you wish to refer to it.

The Culdance has not greatly changed sinee then: I have

highlighted changEE_LE_EEE attached. I do not think you need to

read through the final version of the document. The main changes

appear to be:

- greater emphasis on the need to plan fer and take into
account transport systems, including emphasis on their role

e,
in encouraging economic development; on measures to reduce

transport congestion; on  ilovestment in  railways and

underground systems; consideration of alternative ways of

carrying freight, such as waterways; improvements 1n access
e, e ——

to airports; and the development of waterways;

e — = e L

- greater emphasis on the need for London to contribute as

much as possible to its own mineral needs and mention of a

———

carget for London of sand and gravel production;

- pconsideration of the flooding implications of

developmant;
o —

- mentcion of the need to give consideration to
congervation of the milt enviconment;

—
g—




- mention of the need to consider sport and recreational

facilities.

- pmphasis on the need for Boroughs to cooperate with each
ather in the preparation of waste disposal plans and to make
proper provision.

carolyn in commenting on the draft guidance had two detailed

points which seem to have been met 1n the current draft.

Are vou content for DOE to go ahead anc lssue the guidance?

4 .['})

Carcline Slocock
25 July: 1989




SCOTTISH OFFICE
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Paul Gray Esg

Private Secrelary

10 Downing Street

LONDOMN

SWIA ZAA J¢ July 1883

JI'EJJ lx m..,{lf
ENFORCING PLANMNING CONTROL: REPORT FY RQEERT CARNWATH QC

My Secretary of State has seen  Nicholas R:ilih::y'e; minute of 18 July
seeking policy approval lfor enscting the recommendations of the Carnwath
raport.,

He has no objections to implementation of the Carnwath proposals for
England and Wales and he intends to invite comments on the report's
recommendations from Scottish organisations.

A copy of thizs mimite goes 1o the Private Secretaries of members of E(LF)
Commitiea, the Lord Chancellor and Sir Robin Butler.

Yo

Q
\
A

II :lll'l.-'i-\..-"Ilr

DAVID CRAWLEY
Private Enr_‘rﬂmr}r

HMPZOTMI . 046
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From the Private Secretary

STRATEGIC PLANNING GUIDANCE FOR LONDON

Thank vou for your letter of 24 July to Paul Gray, attaching
a copy of the guidance which you had planned to issue on
Thursday.

The Prime Minister has seen this and, whilst she has raised
no objection to the terms of the guidance, has commented that the
new Secretary of State for the Environment will clearly wish to
consider it himself before it is issued, as he will be carrying
this forward. If it is not possihle for him tc do this hefore

Thursday, she sees no reason why the g Ehould not

pubiished in the recess.

am copyving this - latter to Collin Waliers

Morris [(Employment), HReil Thornton (Trade

[Transport] , Carve Evane [(Treéasury) anc

P
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Ny rel

Your rel

Paul Gray Esg

Private Secretary to

The Prime Minister

10 Downing Streat

LONDON

SW1A ZAA Ji July 1989

STRATEGIC PLANNING GUIDANCE FOR LONDON

I attach a copy of strategic planning guidance for London which we
intend to issue to the London Boroughs pefore the Summer Recess.
The Prime Minister saw a copy of the consultation draft which was
publighed in March.

The Local Government Act 1985 envisages that such guidance will be
provided and the London Boroughs must have regard to it in preparing
their Unitary Development Plans, which will replace the now very
out-of-date Greater London Development Plan produced by the GLC.

The final guidance follews closely the consultation draft. While we
have not been ahle to satisfy the many respondents who hanker after
a prescriptive, centralised ‘plan’ for London on the lines of the
old GLDP, numerous detailed changes have been made in response to
the more constructive comments received.

The section on transport has been drafted in close consultation with
the Department of Transport.
it e St s S

We propose to announce the guidance on 27 July by means of the
attached Written Answer. Copies will also be sent te all Londen

HPEq = — =

1 am copying this letter to Colin Wa ters (Home Office), Clive
Norris (Employment), Neil Thornton (DTI), Neil Hoyle (Transport!,
Carys Evans (Tsy) and Trevor Woolley (Cabinet DEfice).

[

"-;,_.-
0
WA

)
I_.-.-'J N A

A D RING
Private Secretary




DRAFT INSPIRED PQ

Draft Question

[ | to ask the Sscretary of EBtate for the
Environment when he will publish his strategic planning pguidance for

London, and to make a statement?

Draft Answar

I have today published strategic guidance For London which takes account of
the commentas received in consultatien on the deaft which I published on 6

March,

The purpose of the guidance is to belp the lecal planning suthorities in

London to prepare their unitary development plans. It is not Intended az &

comprehensive "mesterplen' for London, bdF_EE i Statement of the OGovern-
ment's policies on those matters relating to the development and use of
land which need to be dealt with on a8 London-wide basis., Within this

framework, the guidance allows each borough s freedom bto draw up with
an

o
the local comminity the unitary dU?clupmunLLFﬂ# ita area.

The guidance includes policies on business, industrisl,; retail and tourist

development; road and rail infrastrucsture and the relationship batwasn
e

transport and land use; provision for additional houvsing for the next

decade: protection of the Oreen Belt, Metropolitan Open Land and other
'\—\___——H_____.T
open spaces; conservation of the natural and the built environment; faadd

ﬁ;eservutiun of Fine views and the character of the River Thames.

The guidance marks an important further step away From the cumbersome,
centralised planning of the 1960s and 1970s towards the effective and well-
focussed development plans Londen will need as it faces the opportunities
of the 1990s,

Copies of the guidance have been sent to all London MPa and placed in the
Library of the House.




London In the LRP0s

Hala and !'Zr_'npn of che Guldanca
Objectives af the Guidance
Begional Comtext

Development Patterns

BUSINESS AND INDUSTEY

Public Transport
London Roads
Freight

dirporcs

Water Transport

HOUSTING

CEEEN BRELY, OFEN LAND Green Balt
AND THE NATURAL Matropolitan Open Land
ENVIEONMENT Dther Open Land
Green Chains
Hinerals
Fature Conservation
Agricultural Land
Eloadims aad e e L) .;_L_IL.' T il

THE BUILT Conservation of the Bullt Envirconmentc

ENVIEONMENT Impartant Views
Archaaoslogy

RETAILING

TOURISM AND SPORT AND RECREATION
THE EIVER THAMES

WASTE DISPOSAL

MONITORING AND REVIEW

ANMEXES

1. Irvestment on British REail Metwork South East and London Undarground
2. Bational Trunk Boad Programme in Londan

MATS

1, Lemden Boroughs and the Creen Belt
1. Strategle London Road Metwork and Links with MZ3
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1. INIEODUCTICH

Lepdon in the 1990s

1. londem i3 one of the world's great citles, Az the capital, it is of unigue
importance to the life of the Unitced Kingdem and provides hemes and work for ona
in seven of the population, It has achlieved and malntained that pesition by ltz
abilicy te adapt to change &and take &dvantage of nev oppertunities, while
respecting and conserving the inheritance from the past. Today London is among
the mest dynamic and forward looking cities in the world. It 13 alsc one of the
richest 1in tradiciem and in 1tz environmental and cultural heritage. The
continuing rewvival of East London i3 one of the success stories of the UK and
offers wnrivalled opportunities to help mest the need for homes for all in
London and the South-Eastc,

2. Lopdon in the 19905 must be a clcy where enterprise and local community
life <¢an flourish, where prosperity and investment will comtinua to increass,
vhere areas which had declined will find new roles, where movement will become
gagler and where the environment will be protected and improved. London's
future depends on the Iniclative and onergy of the private sector and
individual citizens and effective co-operation between the public and private
sectors, not on the isposition of a master plan. The role of the land-use
planning process is to fagilitate development while protecting the local
environment. The effective exerclse of planning contrel requires practical and
wall prepared development plans. It i3 for the Government to provide gpuidance
on  those matters which pust be dealt with on a London-wide basis, zo that the
boroughs can prepare effective plans for cheir own areas.

3 One of London's particular strengths is the distinctive identity and
character of the many localitiss and communitieés which together comstituta
London . Cnitary Development FPlans should refleec this local diversity and
vitality.

k. The special role of Central London as the seat of Government and as a
national aned  fncernaclional ocaptre for business ﬂhupplug, epntarcalirment,
eultural, educational and professicnal activities should be reflected inm Undcary
Development Plans.

Bals and Scope of che Guidance

a5 This guidance ia previded by the Secretary of State for the Epviromment to
assist the London boroughs* to prepare their Unitary Development FPlans (UDPs).

f. Sectiom & and Part 1 of GScheduls 1 of the Local Government Act 1985
stipulate that sach London boreough shall prepare @ UDP for its area once
copmencement orders have been mada, DOE Clreular 3/38: Unitary Development
Plans and the Town and Country Planning {Unitary Develeopment Flans) Regulations
1968 (51 139) explain the procedures to be followed., The Regulations provide
for Part 1 of each UDP, outlining general davelopment and land-usa policies, to
reflect the Secretary of State's strategic guldance, The London Docklands

% Reference to boroughs should be taken o lnelude the Citles of London and
Westminater.




Development Corporation should Llikewlse have regard to this guidance in
exercising its planning and related functiona. The Secretary of Stace and his
Inspecters will have regard to this guidance in dealing with planning
applicacions and appeals. As a materlal consideration in planning matters,
strategle guldance will have a similar status to other national and regional
planning guidance set out In Clreulars and in PPCs. In general, however, the
strateglc guidance will assume less importance following UDP adoption since the
UDP will have been formulatéd having regard to it.

the statutory development plan Ffor the area.

e The primary purpese of UDPa 13 te provide a framework for development
eancral. This guidance thereforsa deals with matters that ara directly related
to Ehe use and develapment of land, TUDPs should likewisze concentrate on such
gatters. Information on other aspects, howvever, may be provided as background tco
those policies, where Lt is relevant to a full understanding of the policles or
Provides &a context £or them, but should not form part of Parc I of che UDP or
the proposals in Part II. Well prepared development plans, that are practical
and reallscic, can also assistc developers and publlc services 1ln considering
future investment and the allocatlom of resources, The process of plan
preparation enables members of the publle and local woluntary groupa and
business to participate in decisions affecting the future of their areas. The
Secratary of State hopes that they will take full advantage of the opportunlties
for participation that thias process affords.

) The puldance does not deal with aspects thac are essentlally local and

which are best dealt with by the local plannicg authority in preparing the UDP,

9. In preparing this guidance the Secretary of State has noted the adwice given
to him by tha London Planning Advisory Committee (LFAC) and comments raceived in
congultation on tha drafe puidancs, The Secratary of S5tate appreciarss the
work dome hy [PAC and thelr econsultants and i3 graceful for tha assistance
cthey have provided cto ths Dapartment. A5 LFAC have made clear, in putting
forward their advice on matters related to land-use planning, they have alao
carveyed rthe wviews of thelr mepbers on certain wider soclal and economic
matcers. The Government has cakem note of those wviews.

Ohisctives of che Guidanca

10, The objectives of this guldance, which should bhe reflected in UDPs, ats to

-« fostar economic Erowth bearing In amind the inmportance for the national
gconomy of London's continding prosperity,

- contribuce to revitallsing the older urban areas,

- [Ed facilitate tha development of transport systems which are safe, efficient
and have proper respect for the uuerﬁnment?

- maintain the wicallty and character of eetablished town centres,
sustain and improve the amenity of residencial districts,

- allow for a wide range of housing provision,




- gplve high priocrity to ths environment, maintaln the Green Belt and
detropolitan Open Land, presarva fine wiews, conservation  areas,
surrounding countryside and the natural heritage.

Some of these ocbjectives may generate diverse pressura. It iz & function of
this strategie guidance and the planning process to strike the balance between
the neads of development and the Interests of conservation.

Esglopal Context

1l1. Flanning issues affecting London should not be viewed in izolacion from
those applying to che Ilarger rasfon in whirh it {5 ser. The capital has a
complex relationship with surrsunaing counties which bears upon matters such as
housing provision, development generating employment, and rCransport systems.
Issues of this kind are addressed by the local planning authorities of London
annd the South East, acting Jeintly through SERFLAN, and In regional guidance
lssued by the Secretary of State. The present London guidancea {s consistent
with the exlsting region-wide guidance, which is set out in Planning Policy
Guidance Hota 9. The Secratary of State has already accepted SERPLAN's
proposals for the scale and distribution of housing provision in the Scuth Eaat,
during the decade 1991 - 2001, ac levels which take inte account the latest
avallable population and household formaction projecticna.

L. SERFLAN 13 currently reviewing the existing Seuth East reglonal guldance
with a wview to providing advice for the Secreatary of State and suggestions for
possible vravision of the guidanca. The Secretary of State has agreed that this
should be done, and he will in dus course consfider what updating or revision of
the regional guidance might be appropriate.

va =

L3 London's econemy has undergone slgnificant changes in recemt yeara amd
will econclioue to do so. LPAC's studies have conlirmed that the cocal nusber aof
jobe 1In London 1s rilsing, It will be lmportent to malntain and strengthen
London's international competitivenass. London is well placed to benefit £rom
further advances In information cechnology, developments such as the Channel
Tunnel apd the creation of the single sarket within the European Community In
1952, It fi{s wvitcal cthac these opporcunities sheuld net be losc because of
unnecessary planning restricciona,

14, Economic chapge has led to uneven pressure for development in differsnt
parts of London. The Cicy and Lts fringes, Iincluding Docklands, and most of the
outer suburbs have experlenced rapld growth In service sector esmployment while
gomeé older wurban areas [n inmer and East London have lost population and jobs,
The rapid changes in Lendon's aconomy have been accompanied by other problems
relating to skills mismatches, access to housing and pressure on the transporc
system. In many cases land-use planning policies can make only a limited
contribution ¢to alleviatling these problems and otheér measures, such da policies
for training, housing and transport may have a gredter impact. However UDPs
ghould take account of the sffects of such factors om land-use and develapment,
egpacially the Govarnment's initlatives rte encourage regeneration in immer city
ATEAS.

L5 Current findicacions are that the follewing paccerns of developmentc ace
I1ikaly to continue for the forasesabls futura, There will be:




{1} Aincreasing numbers of small households and strong demand within Londom
for new housing including conversions;

(11} substantial growth LIn the business sector to meet demand for ofElce
development arising from Londen’s natlonal and Iinternational role,
especially In connection with the creatlicon of the single European mackat.
Such growth s liksly to take place partieularly In and around the Cley of
London, including Docklands, the West End, and the South Bank of the Thames
facing the City and around the Channel Tunnel termini amd in ocutar and
West London:

(141} inereasing Aintarast In business and housing development in East
Londen fallowing the revitalisation of Docklands including the Royal Docks,
the expanzion of Stansted airport, the opening of the Mi5, & mew rall link
ard the massive programse of road improvements in the east of the capictal;

(iv) pressure for development on the fringe of the metropolitan area;
(v) growth in recall expenditure and demand for large-scales retalling

development whera sites with good access and ample car parking are
available both within existing town centres and outsids;

(vi) growing demand for tourist accommodation and facilities.

15, These patterns will need to be monitored carefully. This strategic
guldance will be kept under review and updated, in comsultation with LPAC, in
the light of changing circumstances.

2. BUSIKESS AND INDUSTRY

132 The GCovernmenc’s general policies on aconomie developEent WeEre most
recently set out in Planning Palley Guidance: Industrial and Commercial
Development and Small Firms (FPG&). The Secretary of State‘s Reglonal Guidance
far tha South Eastc (PPGYP) deals with econemie development in the region as a
whole.

18 It is important to Eoster econoalc growth and development while taking
careful sccount of the Impact on che envircooment and on transpett. DBoroughs
should adopt a positive, flexible and realistic approach to business development
throughout London. [ oelols ¥ LCeme pa i e — I G R R
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18: Development pressures have for many years been stronger in West cthan Easr
Londen, but policies aimed at improving the accractiveness of East London can
help te redress this imbalance. The regeneration of Docklands, the planned new
rail link between Cantral London and Docklands and the massive programme of road
improvements will concinue tco make the area more attractive for development.
UDFs can assisc this procesa by {dentifylng well.serviced, accessible sites for
job-creating development, This practical approach is likely to bha more
effeceive than polleles aimed at channeling major development to particular
‘growch points’' or centres. In partlcular there are likaly to be development
opportunities on large sites in Loadon which were formerly required for public
utilities or services but which are no longer naeded for these purposes.

20, In central Lopndon Ffurther land far buzinass development should be made
available, Az Docklands has shown, developmenc associated with the growth of




the flnancial sector can help to regenerate and bring new employment to older
urban areas. Boroughs surrounding the City of London should maks every effort
to sccommodate such development within the broader planning objectives for their
AT@as ., In many areas a mix of residential, business and other uses contributes
to the character, wvitality and diversity of local commmicies,

21 UDPs should reflect the changing needs of industry and current or likely
future demand for such development. They should previde for flexibilicy within
tha businass Usza Clats (Bl) of tha Usa Classes Order 1987, and should ast
promote policies which distinguish between, say light industrial and other
business uses. Where general industry (Usa Class B2} continues to be
centred in London or wishaes to relocate im Londem, the boroughs concerned should
ancourage cthe provislon of good qualicy sices for such use. Thia iz often the
best way of presarving or creating new jobs. Boroughs should not reserve land
for general fndustrial wuse when there is no reallstlc prospect of such use
materialising. Where chere {s more Industrial land available than la likely to
be required Inm the foresesable future, making some of the land avallable for
other uses will be preferable to keseping the land vacant. In particular
suitable wvacant or underused land within the built-up area should be made
avallable for housing development.

22. In many areas of London eaployment growth is likely to be led by small
firms elcher scarting up or expanding. Boroughs should make provislen In their
UDPs for good quality, accessible sites and buildings to mest the accommodation
requirements of small and growlng businesses.

23, UDPFs should Include policles providing £or the accommodation of
warehousing, except where thiz would lead to the loss of good gquality sites for
business and industrial development, while having regard to lozal enviroensental
or traffic implicatiens,

24, LPAC's advice on employment and other topics suggests rthat "planning gain®
should bes sought In relation to all major developmencs., DOE Clireular 1785 on
che use of condltlions advises thaet the kev criterlon ls whether planning
permigsion would have to be refused if the condition were not lmposed. Any
condition should be justified In preclse terms and cooly used Lo a fair,
reasonable and praccicable way. This advice is summarised in Planning Policy
Guidanca: General Policy and Principles (FPGL) as 1s that on planalng gain,
which 1 given in more detail im DOE Circular 22/B3. Used corractly, planning
agreements under for example, Sectiemn 52 of the Town and Countey Planning
Act 1971 can aasist the best use of land and a properly planped enviromment,
But the infrastructure to be provided or finsnced under such agreezents must be
related directly to the development in question so that tha development oughe
not to be permitted without it. & lecal authoriry i{s not entitled to trear a
developer's application for planning permissfon as an opportunity to obtain some
pxtraneous bepafit or advantage or exact payment for the benefit of the whole

community.

3. TRANSFORT

25, The OGovernment recognizes the essential contribution that London's
transpart systems make towards meeting the capical’'s needs and the beneficial
affect they can have on further development and econcmic growth. The Government
has therafors developed a broad strategle approach for improving Cransporc




conditions In London and combating congestion. This spproach takes account of
the 1ikely impact of rising numbers of jobs and pressure for devalopment. It
ineludes providing chrough reoad craffic with good alternative routes around
London and wharever posalble avelding the central area; ensuring chat London s
properly linked to national and internaticnal transport networks; making che
beat poasible use of existing roads throughout London, especially chose on the
Strategic London Road HNetwork; tackling rthe worst places and causes of
congestion and Improving conditions In areas where ctransport problems are
particularly sevara; and promoting safe, efficiemt and attractive public
Lransport services, ILIncluding these which will meet the domand for rail
transport to, from and within central Lemdon. It acknowledgea that rall and
underground are Ethe maln means of radial movement inte centrel London; that
undarground, buses, taxias and foot are the main means of travelling in tha innar
and ecentral areas; and that private cars predominate in ourter London, Tha
approach also recognizas rthe potential contribution thar the Rivar Thamas and
other WACErways can maka.

6. Further Information about this approach, and the way in which transpare
projects, iniclatives and policies accord wich ic, is set out in tha succeading
paragraphs of cthis section and in che Secrecary of State for Transport's
cstatement on Transport in Londop circulated to boroughs on 26 Januacy L38%. Tha
Gtatement explains Cthat London’'s transport systems should respond to demand in
ways which are safe and efficlent and which have proper respect for the
enviroment; It also explains that the Secretary of State believes cthat all new
developments In these systems should reflect the needs of pecple who are frail,
elderly or disabled, Boroughs should take account of this section of che
guidance and should refar to the Secrecary of State’s Scatement in develaping
their framework £or development contrel and the transport aspects of their
UDPa.

Bublic Transport

27. Tha CGovermment wants London to have safe, good and cost-effactive publie
transport. It sata objectives for the principal operators - Britleh Rall and
London Regional Tramaport - ‘and approves suhstancial investment. The shjeacives
are subordinate to ths Ffundamental prirciple, embodied in the law, that the
oparators are responsible for the safety of their passengars

28, Mot commuter jeurnsys inte central London are made on Bricish Rafl and
Lenden Hndarground. London WUnderground hss a Burther important role in
dgiscributing locoming craffic wicthin che central and I[nner areas Racord levels
of fnwvescmenc are taking place on British Rall Fecwork Sourh Easc and London
Undergcound to replace worn-out equipment, Improwe rall services, raduce coscs
and provida Ffor Increasing demand, which s a feature of recenc vears and Ls
putting pressure on both networks, Detalls of some of the committed
fnvestment projects, including rthose being undercaken speclffcally to relieve
overcrowdlng, &g at Annex 1. Investment is an on-going process and furcher
{nvestment 1s being planned by both operators. ror exazple BLltlsh Rall Is
planning furcher investment in new rall links, including an expreas link to
Heaathrow alrportc in parctnership with Heathrow Alrport Led; infrastructure
{nvestment on FKent suburban services to accommodare longer trainsg; further
lovastment In modearn higher capacity rolling stock Co improve rallabillcy and
raliave overcrowding: and major investment for handling international rail
traffie from the Channel Tunnel.




29, Froposals for adding to London's rail network have hesen mada by the
Central London Rail Study and the East London Rail Scudy.

30. Tha QCentral London Rall Study has been conducted jointly by British Rail
Network South East, London Underground, London Regional Transport and the

Department of Transpert. Its remit was to develop a strategy to lmprove
servicea and provide for forecast demand up to the end of the century with
pacrticular reference to passenger congestion In the area bounded by the major
rall termini and chelr approaches. The Study report was published on 26 January
1988, It recommended a major upgrading programme to make the best usze of the
existing netwerk and the construction of two new lines. The study proposed that
one of these ghould be East-West Crossrail - a BR guage tunnel jelning Liverpool
Street In the East and Paddingten and Marylebone in the West. The other should
be eithear North-South Crosasrall - a BR guage tunnel joining Euston/Ming's Cross
with WVictoria; / or the Chelsea-Hackney Line - & two pguage line jolning
Wimbledon and Hainsult wia Chelsea and Hackney. The Boroughs and other
interasted parties have been invited to comment on the Study's proposals and
tha Government hopes te be In a position to take declgions on tha way ahead
later this year in the light of the comments received and the further work that
remains to be done.

3L. The East london Rail Sctudy has been examining che best opcions for
improving access from central Lomdon to Docklands and East Thames-side. . The

Governsent believes that additiomal rail iInfrascructure will be required
te asupplement the Docklands Light Railway, witich 1s belng upgraded and
extended with Government support. Subject Lo tha consideration of the
Study's findings, and the negotlation of satisfactory contributions from
developers and other landowmers; the Covernzent would wish to see a Bill for a
new line deposited in Autumn 19B9,

8. The GCovernment recognises the wvital conceibution thae bus and ecoach and
Eaxl services make to the social and economiz life of London. Bus services
genarally provide the best way of meecing local publle rranspert needs {n outet
London, whers travel patterns are mors wariasd. They alsos hawve an lmpartane
dizssrihariva rale in irmery and cantral London To halp biisas and tawis
overcoma congested conditions without furthar disruption to Ehe general Flow of
traffic, the Department of Transport has issusd guidapce on the design of bus
lanes and has welcomed 4 programme which will giwvae buses pricrity at traffiec
lights din foner and cuter Lomdem. Furcher gufdance oo bus prierity measures is
in preaparation. It Is cthe Govermmenc's Incenclon to extend che daregulazicn
of bys services to London im the early L¥20s. This will give Londom the
benefits of greater competition arcl innovacion, and reduced levels of
subsidy, rthat are belng echleved elsewhere in che country, The Government has
asked London Regionmal Transport to examine the current and future terminal
requirements for express coach services in London. They are considering the
options and what short-term imprevements might be possible at Victoria Coach
SEatlomn.

33, Boroughs should comsule Brleish Rall Kecwork South Easc and Londen
Reglonal Transport In preparing thelr UDPs, The plans should provide for the
operators’ commicced investment programmes and should refer to their propesals
for further inveatment. In due course they should provide for the outcome of
the two major rail studies. Further guidance will be lssued as appropriate, in
consultation with LPAC, when decislons have been taken on the studles.
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34, Haw development and Increases In employment in central London and
Docklands are bound to lead to some increases in traffic in those areas, desplce
the lmplemencation of declsions onm the CLRS and ELRS, (hnd development growth in
other areas 1a likely to place most of the new transport demands on the road
system. Present forecasts Indicate that by 200l the number of cars owned in
London could increase by between 22% and 34% bringing the toctal to some 2.7 to
3 million, and that traffic could grow over this peried by the order of 1% to 2%
par annum except in the central areas., The GCovernment's alm ls to promote the
provision of & safe and efficient road aystem for London within the broad
strategle approach deseribed in paragraph 25, which serves the needs of local
communities, pespla wanting te makse journeys for a range of purposes, industry
and commarce and which caters better Ffor existing and growing levels of
traffic, particularly during the working day, and Thelps to reduce
casualties and providea environmental relief. The Government wishas to
ancourage vehicles co make the fullest possible use of tha Stratagic London
Road Network of trunk and designated roads 1n preference to seeking alternmative
toutes through unsultable streets and residenclal areas, A lise of
designated roads Is included in the Scheduls to the Designation of Roads im
Greater Londonm Order 1986 (5.1 98—, 1546)., An illustrative map of tha
Strategic London Read Netwerk 1s shown inhﬂap 2.

35. The M25 provides a pgood alternative rouce for through traffic around
Lomdomn. It is being widened, the Dartford-Thurrock Bridge 1s beling bullt
and consultants have recommended measures for deallng with current and future
traffic demands on the motorway. The patiopal trunk read programme in Londop is
alming rto reallise the potential capacity of the present network by removing the
worst plnch points and by providing environmental rellef In Iinner London,
batter orbital movement outside central areas, better access to poorly served
and developing areas and {mproved links to the M25 for other parts of the
national netwark, The programme In London includes six schemes added az
pact of the Jovernment's "#fction for Cicias" iniciative and emphasises
comprehensive Improvements to the North Circular Road and substantially hetter
gecats o Easr Londan and Docklands, Tharae arae I8 zchemes {6 rhe progTamma
Thesa ars listed at Arnex 2, Further Lasadon =chemes may be added to the
programme as & tesult of regular national reviaws, speclal needs which mey arise
and the ouccome of present scudles,

18, The Government is seaking te obtain better wse oI the existing road systam
in ways which will improve wesconomlc, social and enviconmental condiclorns In
London and which will lead co lmproved safecy and smoocher trafflc flows through
a =eries of traffic mapagement megsures. These initiatives include small-scale
engineering measures on rtrunk roada for relieving bottlenecks and improving
safecy;, further development of London'a urban traffic comtrol and traffic light
systems, support €eo driver information systems, support and encouragement to
better parking contrels and action to Improve condltlons for cyellats and
pedestrians, whe are amongst the most vulnerable road users, The measures have
speclal applicatien teo the Strategic Netwerk, where cthey can provide the
opportunity to ralieve neighbouring roads of unnacessary traffic, and to central
and imner Londom, where congestion ls the worat. The Secretary of State for
Transport has f{ssued traffie management guldance to boroughs, in DTp Circular
287, and further technical pguldance on Lmprovements for eyelists arnd

pedestrians.




37. As well as improving traffie management , - are influencial
in combating congsstion, particularly thae caused by cap commuting, The
Government believes that safer and smeother craffie flows will result from
effective ari-straat parking regimes, from the provizion of off-strase public egr
parks, the provision of off-atreet car parks associated wirh appropriste new
business, retail, hotel and residential developments and frog the provision of
park-and-ride facilities ga¢ suitable railway astatfons, The Governmenr alse
recognises that wundesirahle car commuting traffic will be discouraged, and tha
congestion it causes minimised, if off-stramc public car parks ara operated of &
commercial basis and 1f linits are imposed on the provisien of off-streac
private mon-residential parking spaces associared with new office and shop
developments in Sppropriate areas.

i8. Goverrment action to tackls congestion black spots and to improwe
conditions with severs transport problems includes a series of studles and
SuUpport to borough road schemes of more than local importance. The principal
Btudies are the London Agssessmant Studies, studies Into improvements to the
AG/M&E eorridar o Heathrow, and the study of access to Heathrow frog other
directions and orbital movement in the South Wast quadrant generally
(HASQUAD) The Assessment Study consultants are also considering possible
publie transpert and traffic Management schemes. They will take the results of
the Cantral Londen Rail Study iInte account fin their assessments, Further
guldance will be issued a8 appropriate, in consultation with LPAC, whanp
decisions have been taken on these studias, Borough road schemes raceiving
Government support through Transpert Supplesentary Grant include schemaa to
Provide lmprovements and relisf Lo Cown centres and better industrial dccess,

ig, In prepsring ctheir UDPs and thelr progranmes for improving road
conditions in their areas boroughs should take account of the Secretary of
State for Transport's aim for London’s road system and his traffic
wanagement and other techniecal guldance, The plans should include as proposals
all trunk road szchemas in the plan area included in the national trunk road
Programme in Londss. The plans should alsc idencify ths routes of the
proposed new highways, as nocified by the Department of Transport, where thaey
fall wichin the scope of article 15(1)(b) of ths Town and Country Planning
Genaral Development Order 1985, They should aceord additisns o the progranme
similar treacment.

(1 18 UDPs should describe tha boroughs® eoad ‘mprovements programmes, traffic
Einagement measufes and parking arrangemancs, The read prograsmes should
be eclassified in accordance with che boroughs' local hierarvchy of primary,
gpcondary, lggal distributery and local accass roads, This hierarchy should
be developed in relation eoa rtha Strategle London Road Ketwark. Whars
appropriate, boroughs should consulrs nelghbouring authorities in ardar to ensura
consistency across borough boundarias, They sheuld also consider the traffie
implicacions of proposed developments apnd wharas necessary take steps, thesugh
traffic management measures and road imprevements to accommodate the traffiec
suitably, They may want to consider seeking contributions from the developars
Cowards the cost of highway works under sectiom 52 of the Town and Countcry
Flanning Act 1971 or gsection 278 of the Highways Act 1980, Account must be
taken of DTp Cireular 4/88 and the advice ac paragraph 24 above,

w1, Hore gensrally, bercughs are also recomsendsd to  take such traffie
Eanagement —measures  as =may be necessary, inzluding eyeling safecy
initiatives, actien ta ilmprove the convenfenca and safety of pedestrisns,
vehicle restriction, loading, waiting and Signing arrangements and traffiec
calming measures, Thesa measures should also be developed {n relation to the
Strategie London Road Hatwarl,




4. The prineiple of a4 strategic cycle route network as dﬁvnlnpad by LPAC and
the Londen Cyeling Porum is welcomed. In dewveloping a network of strategie and
local feader cycle routes, boroughs should refer to the body of guldance on
planning and designing facilities and routes for cyclista contained in Local
Transport Notes 1786, 2788, 12/87 and 1/89, Traffic calming measures, which
provide salf-enforcing ways of controlling traffic speeds in suitable scrascs
and particularly in residential areas, can be wused as part of area-wida
traffle management schemes. Boroughs should glve attention to the
need for complementary measures outside the calmed areas for handling displaced
traffie.

43, Saction 122 of the Hoad Traffic Regulacion Act 1984 places duties on
borougha te e&xercise thelr functions under rthac Act so as cto provide sulcable
and adequate on<and off-strest parking., Vhen considering on-street parking
controls and off-street parking provision boroughs should balance local needs
with the need to facllitate the movement of trafflec, espaclally on the Strategic
Lomvdon HRoad HNeatwork. They should consider the neesd for suitable parking
arrangements for coaches, which provide a waluable concributlom to Lomdon's
transport system and econcmy but which can cause problems for other traffic and
local residents. They should keep yellow lines, on-strasat parking spaces and
waiting and loading restrictions under continuous review. They should continue
to regard the nermal @maximum parking provision for new business and recail
development as 1 space for 12,000 square feet of floor space in the central
area (defined as the Centrsl Statistical Area) and 1 space per §, 000 square feet
of floor space in loner Londen. Boroughs with responsibilities 1in outer areas
may vary the existing standards of 1 space for 5,000 =quare feet of fleor space
in the more important teown centrés and I gpace for 2,000 sgquare feet of
floar  =zpaca mota generally im order to suit the requlrementa of their
aresas.

Frefighe

LT Alr, rail, waterways and roads all have a role to play in meeting
London's demand for freight traffic. The Govetnment recognises that tail and
WATETWAYS Arse partiecularly suicabla for mescing cuatomers' desands for
cartaln types of traffie and that in some casas they can have envirommental
adwvancages over read Lreight. GCovernment grants &ate therelers avallablas
for investments which transfer particular frelght E£lows to rall and water
where they will remove heavy lorries from wunsaltabla roads. Howewer,
the largeast partc of goods movemenkts within London is dosr-te-doot orf movements
which bring goods inte the srea for use or consumptlon. Excapt for major usaers
with their own rall sidings er river or canal wharves, rall and water frelght
will dinvolve tranchipment for delivery by read, and the nat environmental gain

poi the greater wuse of rall or water may be limikced. 5o road freight is
gruclal co business, indusctrisl and retail activicy in London,

45, Selective traffic mansgement measures on the least sultable roads, where
alcernative routes are available, can help %o lessen the impact of heavy
lorrias. Theze measures should be ecost effective, as aexplained In DTp
Qireular 1782, To assist local authorities in planning Lleorry management
measures, the Seeretary of State for Transport is co-sponsoring a lorry
management study with the Civiec Trust and cthe Councy Survayors Soclecy. The
atudy is aiming to identify suitable low-cost measures. On completion it will
be accompanied by a manual of good practice and the recommendations are expected
to have relevance to Londom.




Alrports

1 London has within its boundaries Heathrow, which is cthe busiest
incternational airport in the world and which handles owver half the carge handled
by UK alirports; and the London City Alrport;, which was cpened In October 1989
and 1s making an increasing contribution te air services from London,
pacticularly for business ctravellers. Accesa to both alrports 1ias being
ieproved. Heathrow will  beneflit frem {nvestment In surface access
infrastructure arising from the plans and studies described in paragraphs 18
gnd 38 and from improvements im the M253. Lopdom City Alrport will benefic from
the Infrastructure I[mprovements In Docklands, Brltish Rail's improvemeants to
gsayvices on the Norch londen Line and fthe dedicated riverbus service from
Charing Cross.

47, In preparing thelr UDPa, boroughs should take account of DOE Circular
39/B1. This sgets out the clircumstances under which the advice of che Civil
Aviation Authority should be sought under the Town and Country Planning
(Aerodromes) Direccion 1931 on planning applicacions for sites falling within
the safeguarded areas and Publiec Safety Zomes mear alrports. Safeguarding seeks
to comtrol the height of bulildings near an airport, while Public Safaty Zones
are almed at protecting people on the ground by controlling development at the
end of runways. Safeways and public safety zones apply at both Heathrow and
London City alrports.

Hater Tramaport

48, Bivers and canals in London offer uncongested rouces for both freight and
passenger traffic and have tha potential to relieve road traffic and provide
servicas which customerg want, The River Thames handles substantial frelghe
tonnage and providea ctha spportunity for riverbus services. Boroughs should
recognise the potential contribution of London's rivers and canals to the

capital's transport systems. UDPs should provide for plers and wharvas whara
Apptupriata. Eﬂfnugh$ ghauld comsider when new or enhanced fasilircias, with
suitabla access arvangesents should be énceuraged, When considering planning
{s=usse chay sghould balanes rhe waterwvays transport potentisl with other demand
for riparian development and amenities alongside the waterways,

&,  HOUSING

49, Advice on the Govecrnment's general pollcies on the provialon of houslng
land is given In Planning Polley Guidence: Land for Housing (PEG3). FPolicilaas
for London and the Souch East were set out in the Secretary of State’s Regional
Strateglc Guldance (PPG?). This stated that local planning authorities should
ensure that cheir policies are sufficlently flexible to allow the markec to
respond t©o changes In the patcern of demand for housing, partilcularly as the
mumber of smaller househslds increases. Suitable accommodation i3 expacted to
ba provided increasingly through the conversion and sub-division of the exiscing
housing stock and the censtruction of new dwellings on under-used and recycled
urban land. This will assist the preservatlon of Green Belt and Metropolitan
Open Land and make the best use of exlsting infrastructure. Provislon for
addirional housing should respect escablished conservation policies and the
interests of existing communities, while recognising that change and growth ara
inevicable and musc be accommodated.




a0. IThe Secretary of State, taking account of LPAC's advice, considars chat it
would be reasonable to make provision in UDPs for an estimated tocal of 260,000
additional dwellings for the period 1987-2001. This figure is based chiefly on
an assessment (as at August 1988) of boroughs' eapacity over thas peried for new
dwellinga, Including conversions, taking sccount of lecal policles on densities
and protection of the environment. It is consistent with assumptlions adopted
in estimacting the requirements for the South Easr region as a whole, With the
Secretary of State's agreement SERFLAN have produced prapogals for distributing
an estimated overall requirement of 570,000 extra dwellings over the period 1991
to 200l, The corresponding figure for London for this period ia 175,000. The
achlevement of this level of provision will depend on malntaining present rates
of new construction and conversions in the private sector and the continuing
buovaney of demand. The factors wunderlying the supply and demand for rew
housing will need to be monitored on a regular basis, parcleularly with respeet
to the contribution of conversions and 'windfall' sites.

51 The mnumber of additional dwellings each borough should provide, taking
account of LPAC's adviee on their capacity, (s set ouc in Table 1. UDPs should
provida for nat dwelling completions (new build, conversions and change of use)
betwean 1 January 1987 and 31 Decezber 2001 as specified in the Table. In
doing so, boroughs should also have regard te the objectives of national
guidance on housing land supply given in PPGY, However, in view of the complex
factors affecting land availability for housing in London, the requiremsnt in
the national guldance to identify a five year supply of sites for housing does
not apply in London.

52 Building new dwellings will not be aeffeetive Ln meeting the grewth in
housing requirements 1f the current stock s diminished without replacement. @
borough may include in Lts UDP a genaral presumption againat the loss to ether
uses of existing sites and bulldings in resfidencial use, but im doing so it
should teke account of the need to make ressonable provision for business
development within its area, and demonstrate in the UDP that it has made
guch provision.

cEP In preparing UDPs, boroughs should have regard to the guidance on
development plan policies for cthe protection of the character of established
residential areas given in Planning Policy Guidance: Local Plans (PPGL2),
Frovision for housing developmant must respect the framework of borough policies
for eceonservation of the environment and for the protection of Green Belt and
Metropollitan Open Land




DWELLING PROVISION (1987-2001) BY BOROUCH

BOROATGH ADDITIONAL DWELLIKRGS

city of Lendon 200
Barking and Dagenham 10,000
RBaroet g, 000
Bexlay 7,500
Brent 9,004
Bromley 8, G
Camden g, 000
Croydon 10,600
Ealing o, 000
Enfield T, Dk
Greemwich 11, 000
Hackney G, 000
Hegmersmith and Fulham 9,500
Haringey 8,000
Harrow &, 500
Havering 5.250
Hillingdon &, 0040
Hounslow 6, 5040
Islington %, 000
'Hn'q_:i:ngt on and Chelsea 11,550
¥ingston-upon-Thames 3, 750
Lambeth 1O, 500
Lewisham L, 000
Merton 3,500
Mawham Liéa, OO
Bedbridge &, B0
Biekmond-upon-Thanes &, 000
Southwark &, QOO
Sutton 4 750
Tower Hamlets 10,000
Waltham Forest 6,000
Vandsworth 10,250
Westminsecer 13,250

TOTAL 260, 000

o

54, Planning authorities should take Iinto account the facc that conversions
provide an Lmportant eentribution to the incresase In London's heusing stock.
They can alao provide a wvalusble source of lower-cost housing and are well-
suired to the growing number of small househelds. Boroughs ghould take account
of these benafits and the demand fer comversions in their UDY policies,




i The standards of housing density appropriate In different localitiea in
London wary widely, The Secretary of State does not consider chat Lt would be
helpful to set Lendon-wide guldelines on this matter. Each borough 1is
responsible for setting its own general guidelines on densities for its area
as appropriate in the 1light of local circumstances, taking Into aceount the
requirement for additional housing In the borough referred to in paragraph 50.
Such guidelines should {dentify any areas where additional residential
development is favoured at higher or lower densities than the normal range for
the borough and In each case the reasons for such exceptions should be given.
Boroughs should bear in mind that one of the best means of ensuring that housing
development can be accommodated without detriment to the local environment is te
indicate sultable locations, densitles and standards of parking in thelr UDFs.

56, The Government recognizes the importance of providing housing for lower and
middle income households in London. It has undartaken a rangs of Initlacives te
alleviates problems of access to affordable housing, The planning aystem can play
a part by ansuring that there is an adequate and continuing supply of land for
new housing; and that lecal policies allow for conversions of existing houses
ints smaller unics and for redevelopment at higher densicies where appropriate.
Planning policies must make adequate provision for general housing needs and the
wide wvariety of marker demand, together with allowance for special needs
housing, such as housing fnﬁfdiﬂ&hled people;
ky
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5. GREEN BELT, OPEN LAND AND THE HATURAL ENVIROCHMENT

Gresn Dalt

57. Hatlenal policles on Green Belts are reatated in Planning Poliey Guidance:
Green Belta (P2PG2). In relation to Lonmdon, the Gresn Belt has threes mailn

PUCpPOGES |
- o check the unrestricted sprawl of the built up area;
to gafepuard the surrounding countryside from Further encroachment;
prevent London from merging with neighbouring cowns;
asslet In urban regeneration.

The oGreen Balt alse plays a positive rvole in providing access t©to open
counteyside Eor London's populacion for recrestion and other pursults,

28. The parmanence of the Green Belt must be maintained as far as can be seen
ahead, Tha Secretary of State will only be prepared to endorse any change in
the boundaries of the established Green Belt in exceptional circusmscances in
aocordance with rthe principles stated in FPGL. The gensral extent of the
approved Green Belt 1is shown in map 1 and is set out in detall in earlier
developmenc plans. UDPs should show approved boundaries precisely. Where
exceptionally boundaries need to be revised, propesed changes should ba clearly
jdentified and juscified, and the written statement should explain che
exceptlional circumstances behind amy propesed change.




59, Although the Green Belt contains areas of attractive landacape, it should
bha borne In mind that the guality of the lamndscape is not a materlial faectear In
les designacion and continued protection. But there is scops for improving
the Green Belt amnd, where appropriate, UDPs should contalin land use policies to
assisc this. The Countryside Commission’s ‘Planning Efor countryside In
metropolitan areas’ contains helpful advice on safeguarding and managlong the
Green Bealt for open-alr recreation, conserving wildlife and enhancing the
landscape, (Ses also paragraph 63 on Nature Conservation).

Hetropolican Open Land

60, Some open land within the built-up area has a wider than borough
significance which Justlfies Iits designatlion as Metropolitan Open Land (HOL).
This concept was endorsed by the Secretary of State In approving the Greater
London Development Plan in 1976 and remaina valid. MOL is any strategic open
land within the urban area which is significant to London as a vhale, or te parc
of London stretching across several boroughs. For axample, it may:

i. contribute to the physical structursa or character of London by
providing attraceiva breaks in the bulle up area;

ii. includsa open air facilities {(especially for lelsura, recreatlion and
gport) for the people of the whole or parc of London;

{11, contaln features or landscape of historic, recreatlonal; nature
congervation or sclentific Interest worthy of protectlon on account of
thefir value nactienally or to the whole or part of London,

BL. The presumption against development in the Green Belt appllea equally to
MOL, Boroughs should reaffirm the accepted uses on and status of areas of MOL

and define the detalled boundaries In their UDPs.

Oecher Open Land

G2, There are many other open spaces which are a valuable amenity and are part
of the wurban structure and provide breaks im the bullt-up area, but which are
of local rather than wider significance. These help to maintain and improve the
environmental qualicy of urban areas, provide space for recreatfion for resldents
and assist nature conservation. It fa for each borough to dacidsa the
appropriate provision of local open space and to identify and make proposals 1o
thea UDP for such spaces, consulting with nalghbouring planning aurhericies as
approprlate,

Gr =

B3, In some cases areas of open land link together across borough boundaries
to form fgreen chains’. These can play & useful part In the urban environment
by providing extended pathways for the public and wildlife corridors in natural
surroundings. In preparing open land policies, boroughs are urged co consider
the wvaluable role of green chains, consulting with npeighbouring planning
authoricies as appropriate,




Minerals

Bl , Demand for minerals iz likely to remain high, and in Lline with naticnal
puldancs, it iz important that Londom contributes as much as possible to its own
neads, UbPs should take sccount of Minerals Planning Guidance: Guidelines fer
Agpregates Provision in England and Wales (MPG 6). They should identify areas
for mineral working or where mineral resources are to be zafeguarded againse
surface development, and should set out the development control criteria sgainst
which mineral proposals will be assessed., Local suthorities should conzider a
Joint approach to minerals plamming. in order to monitor the need for import
facilities In the capltal and to take account of reglonal proposals adopted to
establish annuwal production in London and to maintain a landbank of sand and
gravel of at least 10 years. Boroughs considering minerals extraction should
have regard te a level of production of sand and gravel of 1 milliom tonnes per
annum which it is expected London could maintain during the peried up to 2006 te
meet the supply poliey expreossed in national and regional gulidance, Mineral
extraction need not be Iincompatible with pollicies Eor the Green Belt or
Metropolitan Open Land provided that high envirommental standards are maintained
and sites are well restored to appropriate land uses., UDPs should specify high
gtandards of restoration 1In those areas where minerals are to he worked and
identify the scope for restoration and rehabilitation of land already damaged by
mineral working. There sghould be & presumption that existing tramshipment
facilicies, particular riverside wharves, should not be paszszéd {nte other
planning wses unless adequate slternative facilities exiszt nearby.

65, In recent vyearas theye haz been a marked Incraase in on-shore ail
exploracion covering the southern and south weatern fringas of Londeon. Guidance
on oll and gas development policies is contained in DOE Cireular 2/83: Planning
Control (war 0il and Gas Operatilond,

i3t rario

G, Boroughs should have pegard to the npatlonal policles on nature
conservaclon and development planning set out in DOE Circular 2T/87:. Hature
Conservation. They showld include in UDPs land-use policlies on nature
consetvation and ensure that nature conservation Is glven Full comsideration
before planning policles are drawn up which could affect 555Is and other Cypes
of protected alte. Boreughs will wish to refer to the Nature Conservancy
Council’s document: ‘Plarming for wildlife in metropolitan areas’ and the
Ecology Handbeoks published by the London Ecology Unic,

Agricultural Land

-0 There are signlficant areas of high quality agricultural land in some of
the boroughs, The best land 1s a national resource which, in segordanca with
Covernment policy set ocut in Flanning Policy Culdance: Rural Enterprise and
Development. (PPGT) should be protected from irreverslble development. Viable
apgriculture in these areas, supported by appropriate farm diversification,
can make an important contribution to maintaining open areas and the Green
Belk,

Flgods s e Bra

68 . Unless carefully sited and designed, new davelopment can exacerbate
problems of flooding In areas downstresm through an increase in run-off from
additienal roofs and paved surfaces. Where appropriate, boroughs should in
consultatien with Thames Water suthority take Into sccount in thelr UDFs the




surface drainage consequences of new development, including the need to protect
.tha flooad plain and urban washlands.

£. THE EUILT ENVIEORHENT

Conservation of the built epvironment

9. Llondom contalns many of the country's best-known buildings. Ofeen theae
are important as & focus for tourism as well as for thelr intrinsie Iinterest.
Many boroughs also contaln areas of dlscinective architectural character and
historic iInterest, which should be identified in UDPs and conserved. These
areas contribute to London's diversity and vitalicy, many may be designaced
conservation areas. The Coverrment's pelicles far such areas and for bulldings
of special architectural and historic Importance ara #$et oOut in DOE
Circular 8/87: Historie Buildings and Conservactiom Areas. Boroughs should apply
these policies In order to protect the built heritage In & sympathetic way
through conservation of old buildings and judging when it 15 appropriate for che
architectural heritage toe sccommodate changes of use and nev bulldings nearby.

lmportant Views

70, Strategle views of St Faul's Cathedral end the Palace of Westminster are of
historic importance and must be procected [rom obtrusive development. The
Secratary of State intends to fssus further guidance on the protection of
strategie wiews. Boroughs should fInclude in thelr UDPs policles to protect
thair local views as appropriate. 3

iz ’ . i

71. Boroughs should also take account of the degirability of prasarving ancient
monuments and their settings. They may wish to draw devalopera’ attention to
tha Code of Practice drawn wup by the Bricish Archasologista and Developers
Liaisen Group when considering developments which will affesc known or presumed
archasological remains The Department is currently preparing comprehensive
guidance on archaselogy and devalepmant, which haroughs will also wish to take
inte aceount,

7. BETAILINC

72 Existing town centras should contirue to be the main focus for the
provision of shopping facilitcies. Planning policies can help to promote the
Dodernisation and rafurbishment of town centres, partleularly in areas of inner
london where this can assisc regeneration and job creation, in ways that improve
the environment and anhance the atcractiveness of the centra. For exampla,
conglderation should be given to the pessibility of pedestrianisation, to the
provision of additional car parking and traffic mamagement measures, and to the
{mportance of public ctransport. Desplte greatly increased car ownership, not
every household has cthe use of a car; many depenc on public transpert or
walking. The mneeds of such shoppers should be met by shops which are easily
scceselible.

E B The GCovernment's policles for major retail development are set out in
Flanning Policy Guidance: Major Retail Development (PEGE]). The pguidance
recognises that in considering proposals for majer retall development it will be
necessary in exceptional circumstances to take account of the cumulative effeccs
of other recent and proposed lacge-scale retall developments in the locality and
to consider whether their scale and kind is such that they could affect
seriously the vitallcy and viabllity of a nearby town centre &8s & whole.

21




Th. The Secratary of G§tate recognises the concern of outer London boroughs
about tha impact on their town centres of proposals for new fres standing
shopping centres outside the London boundary. He reaffirms that thers Is To
place for major retail development either in the Green Belt or on Metropolitam
Open  Land. The inpact on existing town centres of any other proposals which
come forward will be taken Into account according to the policy guidance in
FPGA,

H. TOURLISH AND SPORT AND RECREATION

73, Tourlsa ls one of London's major industries and employers, as well as being
of benefit to the country's balance of payments. London has traditionally been
g tourlst clty and acts as a gateway to tourist attractions In the rest of the
country. For these reasons, it is important that boroughs' policies should
posleively encourage the development of tourism. His letter of 24 July 1986 to
the borougha s=aid that he attached considersble importance to che provision of
sultable hotel accommodation and asked boroughs to bear in mind the benafits of
courism and of hotel developmént in parcicular., This advice is reaffirmad,

76, The Secrecary of 5tate accepts however, that further horel and tourism
development in some primarily resldential areas of Westminster and Kensington
and Chelsea, where tChere is a.l!.'-u.!.u:f substantlal hotel capacity, might placa
undue strain on cthe local environment and services of those areas. UDPs for
these boroughs should specify the criteria whereby proposals for additlonal
hotel and tourism development will be assessed, and identify any areaas where
such development would or would not be appropriate.

77. The development of Waterloo as a termimal for traffic using the Channal
Tunnal will undoubctedly create demand for hotels in the surrounding locallty. A
positive approach to hotel development and mixed developments with tourism and
lefisure Facilities should be follewed 1in the areas of Lambech and Southwark
adjacent to or having reaponable access to the terminal.

7B, Outside the areas specified in paragraphs 76 and 77, rthe Secrecary of State
favours the development of new hotel accommodatlon, tourist facilities and
atkractions in appropriate locations, especially those with good transport links
to central London, the M15 and the airports; and which eould help to reduce thea
current shortage of pedium-and Jlow-priced hotel accommodation as well as
encoirage more tourlsts Eo stsy and te travel outside the cenktral areas.
Boroughs are urged to make provision in their UDPs for hotel and courist-relarted
devalopment whete appropriate, taking Iince account thelr general planning
objactivas for the area. In particular, hotel and other tourist-related
development should have regard to the surrounding environment and should maks
appropriace provision for coaches.

79 Boroughs should take account of the lmportance of sport and recreational
facilities, Including playing flelds, and include appropriate land-use pollcles
in their UDPs, They will wish te refer to the London Councll far Sport and
Recreation’s  Regionmal Recreatiom Strategy ('A Caplital FProspect'). The
appropriate UDPs should also take account of the valuable role played by the Lee
Valley Reglonal Park in the provision of leisure and recreational facilirties.




9. THE RIVER THAMES

80. The River Thames is one of London's greacest assats. Boroughs should give
partieulay actencion te the character of any development proposed on or near the
Eiver and 1its effect on the long-distance and local viewz and skylines; and to
the value of the Eiver and its shoreline for wildlifa.

1. Boroughs should alse alm to maintaln and where possible improve public
access alongside the River In considering devaelopment proposals. Wherea
appropriate, boroughs should bear in mind the Countryside Commizsion's proposed
Thames Fath when preparing their UDPs. They should ensure that UDF policies
take account of the needs of commercial, recreatlonal and transpert uses of the
River.

10. WASTE DISPOSAL

82, Boroughs should take inte account the "Guidelines for Waste Disposzal
Flanning In the South East' (BPFC 988) published by SERPLAN and endorsed by the
Secretary of State in his letter of 20 January 1788 to the Chalrman of SERFLAN.
Boroughs should co-oparats ELﬂEﬂlj with mach othar Inm the preparation of their
waste diszpozal plans. Altheugh most =olld waste genarated Iin Londom is
digposed of outside its boundasries, beoroughs should make full use of such
opportunities as exist for land-fill within London, and make appropriate
provision In cthelr UDPs for facilitles such as Incinarators; recycling plants
and transfer statlons,

11, MONITORING AND REVIEW

B3, It will be important to monitor cthe changing pattern of economie activicy
and development Iin TLonden. The Secretary of 5tate anticipaces that LPAC will
wish to ensure that they have adequate arrangements Ffor doing this, A
feasibllity study for a development monitoring system will be undertaken, funded
jointly by the Dapartment  and LPAD, Boroughs area urgad to
supply the Iinformation reguired. This will mot only assist the Secretary of
State and LPAC but will alsc emable boroughs to recelve up-to-date Infermatlon
on trends in Londonm as a whole and those affecting thelr own and adjeining
aroas The feasibility study will also help to eatablish the coasts te local
planning authorities of providing information for tha monitering systenm,

B4. The Secretary of State will keep his guldance undar review, in consultaticn
with LPAC, and will issue further guidance as end when necessary.




CURBENT COMMITTED TNVESTMENT ON BRITISH RAIL KETWORE SOUTH EAST AND LONDON

HDERGROUND

METWORE SOUTH EAST

ERQIECT

46 new four car EMU sets for the Great Eastern
gervices to Cambridge, Hertford and Essex*

14 extra four car unita for Thameslink services#®

Bethnal Green - Shenfisld - Southend
resignalling

24 mew two car unlts for suburban Waterlos aervicas,

with & caseade of 16 four ar unlta to relieve other
servicesk

Waterloo resignalling
Chiltern Lime resignalling

77 Class 165 Networker Diesel vehlcles for
Chiltern Line, out of Marylebone

Stansted Rail Link

Bl new four car EMU sets for services Worth of the
Thames, on Northern and Anglian routes®

Refurbishment of Class 423 Electrical
Hultiple Unmits (EMUs) Eer Kemt services

Heathrow Express rall link
;f%lntfnrn and train lengthening proposals,
particularly on the North East Kent lines are also
under considerationdd
'y
2, LONDON UNDERCROUND
Underground Ticketing system
Mew workshep at Acton

Reconstruction of Angel Statlom*

Enlarged ticket hall and additienal escalators at
Liverpoaol Straet Station®

Central Line modernisacion

B T

DATE INVESTMERT
ENTERS INTO SERVICE

Summer 1984

End 1988

March 1989 -
Mareh 1991

October 193849

October
1990

Octobher

January

1991

Complate L9592

L5493

March 1%8%
L1330
1392

1993

19586




London Underground’s investment programme also Iincludes the follewing continuing
major projects:

Specific safety measures arlging out of the Kirng's Cross Statlion Fire Inguicy

Benewal of track, structures, signalling, lifts and escalators

Tn'rpr-nvnmnr'lts o passengar se-cu_r:f_t],r
Improveaments to passangetr informacion

Station modernisacion
Hote: Items marked * are [nvestments being undertsken specifically to relieve
over-crowding. Ocher projects on the Underground to relieve station congestion
and improve train secrvice capacity and performance are being implemanted as
quickly as practlcable over the next few years. Sarvice lmprovements, curremtly
being made, resulting from the purchase of 16 new trains will be complete by
laca 1989,




AATIONAL TREUNK ROAD FROGEAMME IN LONDOR

DESCRIFTICH OF SCHEME

G

Fopes Lanme - Westerm Avenus

Hanger Lane - Harrew Road

Colders Green Road Junetfon Imprevemant
Bagenits FPark Boad Junction Improvement
Falloden Way - Finchley High Road
Bounds Graan - Gresn Lanss Improvemsnt
Creat Camhridge Road (AlD} Junction Improvement
East of Silver Street - ALDLOD

Dysons Road - Hall Lane

Chingford Boad - Hale End Road

East London River Crossing

CEBITAL ROADS - SOUTH CIRCULAR (AZOS)
Catfard Town Centre.Improvemsnt
1'1 | S0C T

4131 Vennington - Mar Dyke

413 Thames Averus - Wennington

Al3 Junction Improvements with Al240 and BL78
Al2-A117 Junetlen Improvemsnt

A12 Hackney Wick - M1l Link

%1% schemes on Al3 added to programme as part of
"Action for Citcies" inltlatliwve:

KEovars Lane Junction

Prince Regent Lane Junction

Trenbridge Widening

Leamouth Road Junction

Blackwall Tunmel and Cotton Sc Junctions

West India Dock Road Junction

ROAD SCHEMES
kestern Envircomental Improvement Routa
RCAD LINES TO H235

Ab/A312 Waggoners Corner Junctlon Tmprovement
M4 Junction 4 Improvement

A40 Long Lape Juneclon Improvesment

A4l Western Circus Juneclon Improvement

A40 Glpsy Corner Junctlen Improvement

#40 Swakeleys Boad Junction Improvement

Ml-Al Scratchwoeod Link

{including M1 Junccien 1 Improvemsnt)

M1l Horth Facing Slip Roads at Junctlion

A23 Waddon Marsh Bridge

A23 Coulsdon Inner Belisf Road

A3 Hook Interchange Tmprovement

A3 Bobln Hood Gate Junction - Hoshampton Vale Inprovement
AL /AID Henly'a Corner Junctlon Improvemant
Archway (In sbevance}

FROJECTED

COMFLETION DATE

1995
1992
1994
1984
1993
1996
1989
1994
13594
1992
Mid 1990s

Late 19905
1883
1993
19494
1991

Late 15908
Late 19908
15492
19494
1994
1850
Lete 1%90s
1993
Mid 1990=
1990
1994
Laca 1990=
lace 15908
Late 1990=a




ENFORCING PLANNING CONTROL

Mr Ridley (Flag &) has written seeking policy approval for a
number of measures which will Etrtngthga the enforcement
provisions of the Town and Country FPlanning Act 1':'1?1_.-—__'1":]1'_5
folIowWE coneultation Eg DOE on a repnrf by Robert Carnworth. Mr
Ridley makes it clear that on the whole the proposals have been

very well received.

They are likely to be particularly wvaluable in addressing the

sort of problems set out in Mr Baker's rEEEnt letter to Mr Ridley
{Flag B) - particularly in dealing with gypsies. Mr Ridley's

reply emphasising this i1s at Flag oy

Carolyn Sinclair, in a very helpful note at Flag D, confirms that
tha Carnworth proposals ocught te meet Mr Baker's concerns and

supports them herself.

I do not think you need to plough through all the attachments to
Mr Ridley's minute at Flag A. But it is perhaps worth noting
that - as Mr Ridley points out - some of those consulted

gquestiopned the proposal to grant immunity from enforcement acticn
1 _ ———

—————

to developments which do not have planning permission, after a
pcriud‘b? gither four or 10 years. Some saw this proposal as

aither too generous, and some others as unfalr.

However, the intentlen to do this has already been announcaed as
@
a useful deregulatory measure in the White Paper, "Releasing

R i~
Enterprise." Mr Ridley believes the propasal is counterbalanced

b?—fﬁg'fzat that the more effective enforcement powers which will

be introduced will reduce unlawful development.




There are also =some Home Office mlisgivings about certain
detalled aspects of the penalties and financial arrangements for
enforcemant notices. But Mr Ridley believes _Ehgsa can be

= o —

resolved batwesn officials.

ATe you content to give policy approval to Mr Ridlev's proposals,

subjeact to any further points raised by colleagues?

Caroline =locock }
L sl
21 July 1989 Tk~ ™
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10 DOWNING STREET

24 July 19589

Fram teg Private Secrefar)

"ENFORCING PLANNING CONTROL"™: REPORT BY ROBERT CARNWATH QC

Tha Frime Hinlster was graterful for Your Secretarty of
Etate’'s mindte of 19 Jaly., She has also seen and noted the
secretary of State Tor EBducation's letter of 1l July to your
Secretary of State and nis reply of 21 July.

The Prime Minister 15 generally content with the provisions
Mr Ridley suggests foxr enacting the Carowathn report's
recommendations. However, she 1is not wery happy about the
proposal to grant immunlty from enforcement after such a short
time as 4 years for "operational development.” I would ba
grateful if <¥your Secretary of State could give further
congideration to thiz poinkt.

am copylng this letter to thae private secretaries of
members af E [(LF), Paul Stoackton (Lord Chancelleor's Officel and
Trevor Woolley (Cabinet Office).

LS

| -
{ i i B
Al D e LA

o

CARCLINE SLOCOCK

Roger Bright Esg.
Department of Environment




I MARSHAM STREET
LONDON AWIF 3EB

1212 3434

My raf!
The Ft Hon Kenneth Baker MP
House of Commons
London SW1A OARA

Yiouar pef

ENFORCEMENT OF PLANNING CONTROL

Thank you for your letter of 11 July about the nead to amend the
provisions, in the Town and Country Planning Act 1971, enabling
local planning authorities to enforce planning control when
unlawful development occurs.

Because I share your concern, and the concern of many of our
supporters in the Home Counties and elsewhere, that planning
control should not be brought into disrepute, I appointed Robert
Carnwath QC, last July, to examine the operation of the present
provisions in the 1971 Act and report to me with recommendaticns.
I announced the publication of Mr Carnwath's report in a wWritten
Answer on 53 April. Meantime, the report's recommendations have

been widely welcomed by the range of organisations whose comments
my Department invited. I hope to have a legislative opportunity,
in tha coming Session and I have just written to colleagues
seeking policy approval, following the consultation, for what is
effectively the Carnwath package.

Three of the report's recommendations are particularly apt for
dealing with the problems you describe. First, in Recommendation
No.1l0{ii), Mr Carnwath suggests that the present exclusion of
residential caravan site uses from the operation nthhe "stop
notice” procedure be repeéaled. This would enable planning
auth&tritles to use stop notices to deal effectively with the
situation described in the fourth paragraph of your letter.
Secondly, Recommendation No.ll proposes a wider injunctive power
for planning authorities, so that they would be able to seek an
injunction "to restrain any threatened or actual breach of
planning control (whether or not an enforcement or sStop notice
has been sarved), ...." While injunctions must alwayes remain a
last resort, for obvious reasons, a specific power on these linas
would provide a more effectiva deterrent than the present genaral
injunctive power in section 222 of the Local Government Aot 1971,
and be available for immediate use against those who flagrantly
or persistently CArrcy our Lawful davelopmant. Thirdly,
Recommendation No.B suggests a procedure for summary enforcement
of a breach of a condition imposed by the planning authority on a
grant of planning permission. This should deal with the
situation, which 1s especially irritating to elected members,

oo o 1065 aveled miewe
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where they grant permission subject to essential safe-guarding
conditions and those conditions are 1mmediately disregerded.
Finally, there are other recommendaticns which will generally
tighten the enforcement process and encourage plenning authori-
ties to take swift and effective action when a breach of control
first occurs. 1 hope 1 may therefore count on your own and my
colleagues' support for early legislation to implement the
report's recommendaticons, subject to any assentlial modifications.

A copy of thig letter goes to the recipients of your letter and
James Mackay.

d‘d’\_u *,_,‘_\._,_ﬂ—-—'-"'aw‘-

J/\IL:TW

NICHOLAS RIDLEY




FRIME MINISTER

"ENFORCING PLANNING CONTROL": REPORT BY ROBERT CARNWATHE QC

I announced, in a Written Answer to John Heddle, on 5 April, my
intention of consulting widely about the recommendations in this
report which I commissioned last July. A copy of my Answer is
attached teo this letter ag Annex A. The consultation exercise has
involved officials in other Government Departments with a
responsibility for, or interest in, the provisions in the Town and
Country Planning Act 1971 for enforcement of planning control.

We have now reviewed the response toc the report’s recommendations.
Regardless of their particular interest, the majority of the
organisations we consulted welcome the proposals ae essential for

strengthening the enforcement provisions in the 1971 Act and

enabiing them to operate more effectively in practice. It is
significant that the majority of respondents gee the
recommendations as a coherent “"package®, which will remedy most of
the acknowledged defects in the present provisions. While some
respondents have slight misgivings, depending upon their pacticular
standpoint, the majority reaction is that the "package" holds
together well. I commissioned this report to meet the widespread
concern about ineffective enforcement. Kenneth Baker's letter of 11
July to me, which he circulated to you and colleagues in E(LF)
Committee, emphasises how seriously these matters are regarded in
the Home Counties, and I share Kenneth’'s view that the amending
provisions are urgently needed to strengthen the enforcement system.

The one area of difficulty is with the report's recommendation that
development which can now become "immune" from enforcement action-—

that is, after four years in the case of "operational development"”
and after ten years (which is recommended in the report) for a
material Ehang& of use—should in future be treated as "lawful". In
other words, after a relatively short time, previocusly unlawful

development would have the same Btatus as develngmant for which




planing permission is granted. This is seen by some organisations as
L0 generous td'thuse_;ﬁﬂ have gone ahead with the development
w:thaﬁ;-glanning pn:missinn and as unfair te others who have
ﬂbﬂerved the requlremant to seek perm:sﬂxun. However, as the report
recognises, this intention has alrnady been stated in the thircd
deregulation White Paper ("Releasing Enterprise"”, Cmd 512}, of which
the relevant paragraph 6.2.9 is attached as Annex B to this letter.
Wwhile I acknowledge that acceptance of this recommendation involves
some slight risk of encouraging unlawful development with the added
bonus that it can become lawful if not enforced against, I think it
1s more than adeguately cnqﬂiifed by the improved investigatory and

"contravention notice" powers ﬁfanning autherities would obtain by
enactment of other recommendations in the report. I do, however,
accept that some simplified certificating process is necessary to

provide satisfactory evidence, for conveyancing and other purposes,
that such development has become lawful with the passage of time. My

officials are working on the details of a certificating procedure
and will consult officlials in other Departments shoctly.

1 understand that Douglas Hurd's officials have some misgivings
about the level proposed for the statutory maximum penalty for
enforcement offences, and about the suggested procedure for enabling
planning authorities to submit their estimate of the financial
benefit derived from an enforcement offence which would be binding
on the Court, in sentencing, unless disproved because this involves
a shift in the burden of proof in criminal proceedings. I hope that
these are matters which officials can resolve but If necessarcy,

I will take them up with Douglas separately.

On this basis, I nowseek policy approval for provisions enacting the
Carnwath report’s recommendations on the lines indicated in this
letter, and subject to the agreed resolution of putstanding matters
between officials. For ease of reference, a summary of the
recommendations is attached at Annex C. A8 you know, I hope very
much to be able to include these matters in a Planning Bill next
session.
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. A copy of this minute and enclosures go to the members of E(LF)

Committee, the Lord Chancellor and S5ir Robin Butler.

['| --’I NR

I ¥V ¥ July 1989

{(Approved by the Secretary of State
and Signed in his Absence]




Bnnex A

HOUSE OF COMMONS

Mr John Haddle (Con - Mid-Staffordshire):

TS 1Te ask the Segreatary of State for the Environment, when
he expects to publish the report by Mr Robert Carnwath, QC, on
his examination of the scope and effectiveness cof the Town and
Country Planning Act 1971, relating to the enforcement of the
planning control.

M NALRAULAS HLDLEY

Mr Rebert Carnwath QC has recently submitted hHis Treport
a4 he reviegw I announced last July of local authorities' planning

enforcemant POWETE. Mr Carnwath's report i being published

today and a cﬂpy.uﬂ oe placed in the Libraries of both Houses.

| genaral Ly Wi L Sad thi Eopore s recommendations A8 0 A&
congtructive contribution to strengthening tha presant provisions,
in the Town and Country Plapnning Aet 1971, far planning enforcement.
Beftors dediding whether Eo implement the recommendaticons, I aintend
Eo' copsdlt widely amongst organisatiens with a responsibility
= 3  p— - 1
for, or interest in, planpning control. My Department is inviting

comments on the report's rFecommendaticons by the end of May.

Wednesday 5 April 1989

Department of the Environment




"Releasing Enterprise’, Cmd. 512 Anmesc B

PART TWO: THE WAY AHEAD

6: The Plan of Work

6.1.1 ‘This part of the Report scts out the action the Government propose for
deregulation activity over the coming year.

Planning and the Environment

6.2.1 The Department of the Environment (DoE) has many responsibilities
which affect business. These include planning and land use policy; environ-
mental protection (including pollution control, water and sewage); the con-
struction industry (including building regulations); local governmenmt and
housing. They range from areas where regulations can be simphficd and
streamlined to those where systems of control are essential o safeguard human
life and the environment, In all areas the Department aims to ensure that the
system of regulation is developed in full consultation with businesses con-
cerned, and that it is as simple, efficient gnd effective as possible,

6.2.2 Prorites for relieving the burden of regulatons molude developing an
approach to pollution contral which will streamline the regulatory system for all
aspects of the environment, and examining the case for extending permitted
development rights through amendment to the General Development Order.,

6.2.3 Changes 1o the town and country planning system have made a substan-
ial contribution to the Government’s deregulation mmitiative. By simplifying
the system and improving its efficiency, whilst ensuring thar effective control
can be maintained where 1t 15 warmanied, the Government look o sirke a
balance between the needs of development and the interests of conservarion.

Plammng Conditions  6.2.4 The use of planning conditions may enable development 1o proceed
which would otherwise be refused. Burt their over-use can impose UNNecessary
and costly requirements on developers or discourage useful development alto-
gether. Conditions should therefore be imposed only where they are necessary,
relevant o planning, relevant to the development to be permitted, enforceable,
precise and reasonable. This has been made clear in planning guidance 1o local
authorities. The Government are, however, considering whether o give statu-
tary force 1o those aspects of these principles which are matters of policy rather
than already cstablished in case law.

Planning Gain  6.2.5 Guidance has been given on the circumstances in which developers may
reasonably be required 1o enter into agreements affecting the development or
use of land, as in effect a pre-condition of the grant of planning permission for a
particular development. But there is évidence that such agreements are some-
tmes required where they are not necessary for the development to proceed,
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and the Government are considering the issue of further policy guidance 1w
curtail abuse of these powers.

6.2.6 At present, the General Development Order gives permitied develop-
ment rights for extensions only to dwelling houses, lactonies and warchouses.
The Government intend to consult on proposals to give rights alse (o make
gmall extensions and developments within the curtilage of hotels, restaurants
and public houses, and at the rear of offices, shops, schools and nursing homes.

6.2.7 To enable diversification of the rural economy, there is already some
freedom to make use of land for purposes that do not involve new buildings
without specific planning permission. We will take action to make sure that
these rights are clearly explained and properly publicised. In addition, the
Government are looking into the scope for granting permitted development
rights for a number of other environmentally acceptable uses of open land and
existing buildings, compatible with rural areas, IT the Government were 1o
conclude that there might be scope, we would consult widely with all interested
parties.

6.2.8 A new Planning Policy Guidance Note will be issued before the end of
the year, encouraging local planning authorities to make rapad progress wirh the
preparation of local plans, particularly where there is pressure for new develop-
ment. Such plans would give developers greater certainty as to where develop-
ment of different types i3 likely to be permitted.

$.2.9 The Government are considering legitimizing certamn long-standing
uses of land which have neither planning permission nor *established use rights’
hut have not been the subject of enforcement proceedings. It can reasonably be
assumed that such long-standing uses have proved not 10 be a source of
planning difficulties and there is no reason why they should oot theretore be
given the secunty of legitimacy.

6.2.10  Although the Government do not wish to impose uniformity for its
own sake, we are considering whether to use existing powers 1o prescribe a
standard form for planning applications. At present, local authorities devise
their own or use proprictary versions. A standard form could particularly help
those businesses and other users who make frequent planning applications to
different planning authorities. A consultation paper will be issued.

6.2.11 The Scomish Use Classes Order has been the subject of a wide-ranging
consultation exercise. The review aims to reduce the number of circumstances
in which planning permission is required to change the use of buildings or land,
and to ensure that the scope of each class includes those changes of use which do
not need to be subject 1o specific contral,

6,.2.12 The Law Commission is well advanced in the preparation of a consoli-
dation of all the Planning Acts which we hope to bring before Parhiament next
year. A consolidation of the Scottish legislation is also being prepared.

6.2.13 A survey of user reactions has confirmesd that the changes made 1o the
Building Regulstions in 1985, 1o make them simpler in [orm and more Aexikle
in operation, have been widely welcomed. Stage two of the review is now being
undertaken covering technical aspects of the Regulations. The aim s to ensure
that the legal requirements iare easy to understand and do not go beyond what is
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clearly necessary, particularly for health and safety reasons, and that the
guidance provided on methods of compliunce is clear, simple and accurate. One
specific objective is 1o eliminste unnecessary differences berween 1echnical
requirements in different parts of the United Kingdom. Business and other
interests are being widely consulted on the proposals. Revision of most parts of
the Regulations is due to be completed by the end of 1959,

6.2.14 Thesc Regulations have been reformed to produce fewer, simpler
regulations and so reduced from 200 w 50. The new regulations will be
expressed in functional terms, with the detailed standards set out in a Support-
ing Technical Memorandum designed to be more use r-friendly. Other aims are
1o harmonise technical standards North and South of the border, and improve
forms and procedures. This work is being done concurrently with the changes
to the building standards.,

6.2.15 This is an area where some regulation is essential o safeguard human
health and the environment. This is recognised by the broad support which
industry gave to the establishment of Her Majesty’s Inspectorate of Pollution
(HMIP). Indusiry’s views have been sought on proposals to develop an inte-
grated system for regulating industrial processes which malke significant dis-
charges of waste to air, water and land. ‘This would invoelve providing industry
with a single contact point with HMIP who would be responsible for authoris-
ing the process and all emissions from it, taking account of factors such as the
impact on the environment #s a whole, the current state of technology and the
costs., Prepurations are also being made 1o update the air pollution control
system, with the first changes t© be made later this vear. Review of the
organisation of HMIP includes plans to deploy Inspectors 1o integrated regional
affices. This will further assist communication between industry and HMIP.

Customs and Excise

6.3.1 The need w protect and control revenue and to ensure fairness of
treatment must be balanced against the demands and burdens that Customs’
requirements place on business, Customs’ aim is to place the minimum require-
ments on business, 1o allow businesses to use the systems most suiied 1o their
needs.

6.3.2 A frequent complaint from business is that they have o account for
VAT despite not having becn paid by bad customers. The introduction of the
cash accounting system was a significant step in providing automatic bad debn
relief for those joining the scheme, Otherwise relief from VAT on bad debis is
available only where a debtor becomes formally insolvent and in certain anal-
ogous cireumsinces. Customs are now undertaking a review of the way in
which the current arrangements operaie and the case for exiending them.

6.3.3 Once registered for VAT, businesses are naturally concerncd about the
penalties for failing w pay the amounts due. Sufficient experience of the
operution of the surcharge, introduced in 1986, has now been gained wenablea
full review to be conducted and that has begun.
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.—"ERTMEHT OF THE ENVIRONMENT

"ENFORCING PLANNING CONTROL": SUMMARY OF RECOMMENDATIONS BY
ROBERT CARNWATH QC

1. The legislation should be amended to allow gntry on any land
at all reasonable hours on production of appropriate authority,
for the purposes of investigating any alleged breach of planning
control on that land or on immediately adjoining land, for
determining the nature of any remedial action, or generally for
the purpose of the authority's enforcement functions.

2. Provision be made for a new optional statutory procedure (to
ba krnown as a "contravention notica") to enable authorities to
obtain information and to secura co-oparation without recourse to
enforcement action.

3. That amendments be made to section B87% (enforcement action)
to the effect:-

(i) that the general period of immunity from enforcement
should be amended to a pariod of 10 years prior to the issua
of an enforcament notice (or service of a contraventlion
notice if Becommendation (2) is adopted):

{L1) that tha "four-year rule" be revoked for breach of a
condition imposed on permission for “"operational
development” ;

{iii) that, where development has become immune from
anforcement action, planning permission should ba desmed to
have been granted immediately prior to commancemant.

4. The provisions for the drafting and service of enforcement
notices should be altered -

(1) by amending section 87 to emphasise the flexibility of
tha power and reduca technicality;

{11} by confirming that the power (in the 1971 Act) to
serve a notice is without prejudice to the general powers
for the service of notices under section 233 of the Local
Government Act 1972,

5. Sections BB, BBA and 888 (the right to appeal) should be
amended, in particular, to extend the present power of the
Secretary of State to corract or vary notices on appeal.

% All references to sections are to sections of the Town and
Country Planning Act 1971.




. section 246 (appeal to High Court) should be amended To
provide:-

LE) that an appeaal requires leave of the Court;

{i1) that, where the Court allows an appeal, it shall have
power to give directions as to the operation of the notice
in the period prior to any further decision of the Secretary
of State and as to the effect of any proceedings previously
taken pursuant to tha notlce.

7. That the provisions for deciding whether planning permission
is needed, and obtaining "established use" certificates, be
repealed and replaced by a single procedure whereby the authority
could issue a certificate that any specified use or operation can
ba carried on without planning permission. Provision should ba
made to enabla a use of land to be described by referance to a
Class of Usa in the Use Classes Oorder, and to enable the GDO To
regulate the form of application and the supporting evidance
reguired. There would ba a right of appeal to the Secretary of
Statae.

§. That provision be made for a new procedura for summary
enforcement of breaches of condltion, comprising the serving of a
written notice and the institution of prosecution proceedings 1f
+he breach continues at the end of a specified pericd (eg 28
days ).

. Secticn 177 {(stop notice compensaticon) should be amended SO

that:-

(1} no compensation is to be awarded in respect of any use
or operation which was or would have been in breach of
planning control;

{ii) Subsection (&) is amended to clarify the duty of the
Lands Tribunal in casas where there has been a failure to
respond adeguately to a preliminary information notice.

saction 90 (stop notices) be amended:-

(1) to extend the time-limit for serving stop notices in
regpect of uses from 12 months to 4 years, and to leave out
of account any period covered by a planning permission;

(i1} to repeal the exception in section 90(2)(b) in respect
of residential caravans:

{ii) to allow immediate effect in special cases.

11. That there be an express power for authorities exercising
planning functions to apply to the High Court or County Court for
an injunction to restrain any threatened or actual breach of
planning control, where they consider it necessary Or expediant
in order to prevent sericus damage to amenity or otherwise to
supplement the powers available under the Act.




. The power (section 91) for the authority to carry out the
remedial works should be strengthenad by making it available for
any steps required to be carried out by an effective enforcement

notice.

13, Section 89 (penalties for non-compliance) should be reviewed
and amended, in particular so that:-

i} maximum penalties are increased and financial benefit
can ba taken into account in assessing penalties;

(ii) the rangae of potantial defendants 1s axitended;

{i1i) the date when an offence arises following first
conviction is clarified, and i1t is made clear that there may
bhe further continuing offences following a second
convictlion.

14. The Department’'s policy guidance should be revised, and
consideration given to the preparation of a practice manual for
authorities on all aspects of enforcement work.

pPlanning & Development Control Directorate,
pepartment of the Environment

5 April 1989




10 DOWNING STREET
LONDON SWIA 2AA
From the Principel Private Secreiary July, 1989.

E"Q s ﬂf—u"a-”

PLANNING CASES FOR MINISTERS CONSTITUENCIES

Questions of Procedure for Ministars (QPM)
{paragraph 97) states that:

‘Ministers should not take part in any publiec
representations (or in deputations) to other Ministers)
but they are free to make their views about
constituency matters known to the responsible Minister
by correspondence or by personal interview provided
that thi=s is not given publicity.’

The submission by Ministers of views on constituency
matters to the responsible Minister in private raises
peculiar difficulties in planning and other cases where all
svidence material to the decision which the decision-maker
+2kms into account must be available te all parties with an
interest in the decision: representations in private cannot

bhe taken into account,
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planning applications or planning app She wishes
Ministers to confine themselves to passEing oQn their
constituents' representations to the Ministers concerned,
This applies equally to other guestions where, as a matter
of law, reprecentations macde by Ministers have to be shared
with other parties and hence made public. In other cases,
where these statutory procedures do not apply, the Prime
Minister is content that Ministers may make representations
on behalf of their constituents, providad that this i3 done
nrivatesly and that they themselves are not involved in
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CONFIDERTIAL

Where Ministers' private interests are affected by a
slanning application on appeal; the guidance above does not
§;~:E:1t them from making representations in their private
pacity. Where guch represepntations are made to the
responsible Minister they will be shared with the parties
and hence made public.

OPM will be amended in due course to reflect this
guidance.

I am copying this letter to the Private Secretaries to
all members of the Cabinet, to the Legal Secretaries to the
Law Officers,; and to the Private Secretaries to the Chief
Whip and the Minister of State, Privy Council Office.

k{iﬁ*“* G*vwhhﬂia
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findrew Turnbull
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Pepartment of the Environment.




CONFIDENTIAL

{)fﬂri.thibmu_ihi
o e oowrmsa

ﬂﬁ%ﬂ I l7

Ref. ADB9/1907 ! :is- : 17 July 1989

MR TURNBUILL

Planning Cases for Ministers Constituencies

I I-‘:l : |i"’
e,
Thank you for copying to me your letter of 9 June to Roger

Bright.

2. I think it would be helpful to raeflect the Prime Minister's
decision on this in the next edition of Questions of Procedure
for Ministers (QPM), and I shall arrange for this to be done.
However, as we would not expect to reissue QPM until after the
next general election, it may be helpful if you were to
promulgate the Prime Minister's wviews by means of a letter along
the lines of the attached draft which has been cleared with
officea of the Becretary of State for the Environment and the
Attorney General.

tern

ROBIN BUTLER
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Planning Cases for Ministers Constituencies

guestions of Procedure for Ministers (QFM)

fparagraphkﬂ?j states that:

Y
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'‘Minister should not take part in any public
rep:eaentu@@nna (er in deputations) to other
HMinisters; bﬁ@ they are free to make their views
about cﬂnst}%uan:y matters known to the
responsible Hiﬁistec by correspondence or by
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constituancy matters to thdi'respnnsihle Minister in
N

Il.
private raises peculiar diffigulties in planning and

othar cases where all euidé@ce material to the

L i o [ b E
dacizion which the decizion-maker. takesg into account

must be available to all parties ii;h an interest in

%
the decision: representations in private cannot be
1\-

¥ LY
taken into account. ,

CONFIDENTIAL




CONFIDENTIAL

3% The Prime Minister has therefore decided that, in
crder both to uphold the principle of the collective
responsibility of Ministers (as set out at paragraph 97

of QPM), and to respect the principles of

administrative law applving teo planning inguiries,

Ministers, whether they have planning responsibilities
or not, should refrain from expressing a view in their
capaclty as a constituency MP on planning applications
or planning appeals. 5he wishes Ministers to confine
themselves to passing on their constituents!
representations to the Ministers concerned. This
appliea equally to other questions where, as a matter
of law, representations made by Ministers have to be
shared with other parties and hence made public. In
other cases, Where thesa statutory procedures do notb
apply, the Prime Minister is content that Ministers may
make representations on behalf of their constituents,
provided that this is done privately and that they
themselves are not invelved in making the ultimate

decision.

4. Where Ministers' private interests are affected by
a planning application on appeal, the guidance above
does not prevent them from making representations in

their private capacity. Where such representations are

CONFIDENTIAL
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made to the responsible Minister they will be shared

with the parties and hence made public.

5, OPM will be amended in due course to reflect

paragraph 3 above.

6. I am copying this letter teo the Private

Secretaries to all members of the Cabinet, to the Legal
Secretaries to the Law Officers, and to the Private
Secretaries to the Chief Whip and the Minister of

State, Privy Council Office.

CONFIDENTIAL
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Thank vou for copying to me your minute nfﬁg]fﬂﬂne to the
Prime Minister about proposals which vou wduld like to =ee
included in the proposed Planning Bill.

You enclosed 2 notes describing wvarious miscellaneous and
planning compensation items. 1 agree that the former are
not of particular significance but should, nevertheless,
contribute to our overall aim of continued improvement and
simplification of the planning system.

Of the 4 compensation proposals, I note that, with the
e¥ception of item "d: interest to be payable on planning
compensation", you are sticking to the proposals as
contained in the 1986 consultation paper. In the light of
last year's review of land compensation, the different line
you proposeé to take in respect of "d" is, of course, fully
justified.

I am content to proceed as vou suggest and will instruct my
officials to liaise closely with yours as regards the issue
of the consultation paper (covering the items in Hote A) to
relevant English and Welsh interests.

A copy of this letter goes to the Prime Minister, other
members of E{LF) Commictee, Patrick Mavhew a r Robin

.O@w

/

/

The Rt Hon Nicholas Ridley MP
Secretary of Stace for the Environment
2 Marsham Street

LSRN SW1lh JEB







MISS5 SLOCOCK i2 July
PLANNING BILL AND GYPSIES

Kenneth Baker written to Nicholas Ridley asking 1f the

Flanning Bill can include a power to stop people acting

in defiance of planning EEW+ He cites the example of gypsies

in his écnatituenc? who have beon illegally settled for

four years despite being taken to Court on several occaslons

by the lacal authority.

—

Nicholas Ridley intends that the Planning Bill should include
improved enforcement powers based on the fourteen recommendations

of the Carnwath Heport (see Annex A). Ha will be seeking

colleagues' agreement to this shortly.

Thres of the Carnwath recommendations could help with the

kind of case Kenneth Baker mentions

—a — e —

Eecommendation 10

Allowing stop notice procedures to be applied to residential

-

caravans (at present they are exempt). aAnn Widdicombe

fecentcly proposed a Bill which would have had exactly

——
—

the same effect.
Recommendation 11

Providing an express power [or a planning autheority to

apply to a County or High Court for an injunction in

respect of a“E}Each, or threatened breach,; of planning

s = : _ -
contral. S8och an injunction could be agalpnst “"persong
unknown® = helpful where gypsies muddy ownership.

Recommendation 13

Increased penalties for non-ccmpliance.

——
S




It is not clear that Kenneth Baker is aware of these proposals.

T]"‘_L"_‘;" skl 1l -F|]-_-.3.1_|r1_.j|_- cffective _'L-Enz_:[.u]_ remedies for ll:_':H_".s.’l:_] authaoritias

who were prepared to use them. That, of course, is the

key. —_—

0fficials in the Home Office and the Lord Chancellor's Department
uave some doubts about Recommendation 11. They are concerned
---._‘_-__.:--\.\‘H__'_'_a—'—u—_‘-\_

about allowing an injunction in the case of threatened breach

of the law. But such a power would be very useful in stopping

-

illegal development before it got underway.

—— o

RECOMMENDATION

Thare iz no need for the Prime Minister to intervene at
this stage. Nicholas Ridley will reply to EKenneth Baker

explaining his proposals.

CARDLYN SIHCLATR
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ELIZABETH HOUSE
YORK ROAD
LONDONSEL1 7PH
01-934% 9000
The Rt Hon Nicholas Ridley MP
Secretary of Btate for the Environment
Depacrtment 0f the Environment
Z2 Marsham Street
Londaon
EW1P 3EB jjJuly 198%

; 31/1/\ A
I have seen wvarious prﬂpmﬁgla for the Planning Bill for the next
segssion. I wonder if you could ceonesider one other thing?

I have long beliesved that local authorities reguire a power to
stop certain devaelopers acting in flagrant and determined
defiance of the planning laws. An effective stop power would be
used to stop someone building something for which they do not
have planning permissicn or, which is at variance to the
planning permission they do havae.

I remember discussing this when I held your Office. The
Department was, on the whole, rather cool about it. They said
it was not really necessary and the system could eventually stop
the wrong doers.

I was never really convinced of this argument and I must say
some recent avents in some of the Home Counties have rather
supported my view. The particular case I have in mind is where
gypsies buy land, maybe an acre or two, and then set up in a
matter of two or three days a totally illegal home for their
caravans. ©Such sites are elaborately arranged involving the
laying cn of electricity and telephones. This has happened in
saveral places in Surrey. It is a complete contravention of all
planning law. It is illegal.

Four years ago in my own constituency a gypay family did exactly
this, The Council has refused them planning permission and has
patiently taken the gypsies to Court on several cccasions.

Today they are still there in spite of the fact that this
contravenes all planning law.




I think it likely that this practice will continue and extend as
the whole process of stopping it is so protracted. The gypsiaes,

.'n:}r&-:war. are becoming very clever. They transfer cwnership
from one branch of the family to another and they are ingenious
in moving their caravans from one part of the site to another.

In this case the whole process could start again if they were to

mpove to anothar half acre.

I very much hope you are going to address this sort of problem
in the Planning Bill. Whether or not a stop power will
effectivaely do this I am sure your lawyers will advise. I am
guite sure, however, something should be done.
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10 DOWNING STREET
LONDON SWIA 244

Frou the Private Secretary

MISCELLANEOUS TTEMS FOR THE PROPOSED PLANMIMG BILL

The Prime Minister has saan your Secratary of State's minute
cf 27 June and the comments on it from Mr MacGregor and Mr Newtorn
cE 10 Julyr. She is content for vyour Secretarvy of State to issue
the consultation document at Hote A oaf his minute and for him to
include in the Planning Billl ths proposals set out in HNote E.

I am copying this to the private secretaries of the members

cf E (LF) Committea, to Michael Saunders in the Attorney
Canaral's offica and to Pakrick Turner in Cablinet Office.

CAROLINE SLOCOCE

Hoger Bright Esq-.
Department of Environment
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FRIME MINISTER
MISCELLANEOUS ITEMS FOR THE PROPOSED FLANNING BILL

¥You may recall seeing the attached note from Mr Ridley in your

Sainsbury Group papers.

Richard Wilson suggests 1n your ELF brief that you ask colleagues
to comment on 1t when planning issues are taken tomorrow.
——— e e e

We have today received comments from Mr Newton and Mr MacGregor

and this is likely to be all. Both are happy for Mr Ridley to go
aut to consultation, although Mr Newton has a number of worries

N —

on a three wvery detailed pointz about the potential burdens on

business . They are alsco happy with the propos=als on which Mr
Ridley has already consulted and which he intends to include in

the Planning Bill. Mr Mewton's letter is attached, although I

de ot think you need to read 1t.

Carelyn's advice was that you agree to what Mr Ridley proposes,
o —

gubject to DTI views in particular.

_——=

There iz already a long list of matters to cover on planning on

Rather than raising it there, do you now

agree to:

s - Mr Ridley issuing the consultation documant at Note A of
his minute:
= and to his including 1n the Planning Bill the propos=als

g2t out in hi=s Mote B? W

Caraline Slacock
10 July 1983
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The Br. Hon. Tony Newton OBE, MP
Chancelbor of the Duchy of Lincaser and
Minister of Trade and Indusery

artment of
Rt Hon Nicholas Ridley MP Trade and Industry
Secratary of State
Department of Environment m‘:%m?r
£ Marsham Ztraat
LOWNDON Enguares

01=215 SO0
EWLP 3ES Tels BB11074/S DTHO G

Fax 01322 2679
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MISCELLANEOQUS ITEMS FOR THE PROPOSED PLANNING BILL

Thank you for copying to me your minute of 27 June to the Prime
Minister, in which you gave details of the further measures you
have earmarked for inclusion in the Planning Bill.

I am content for vou to go out to consultation on the measures
listed in your Wote A but should like to reserve my position
pending the responses you receive from business. In particular,
I have reservations about three of your proposals. Qnithe
re-definition of commencement of development (III}, I am
concerned that the thresholds you have set (five years and 10%
of the total cost) may be unduly onercus for certain industries,
I have in mind thesmineralspindustry, whose fortunes are very
much tied to the level of world prices; for example a
development which may have been profitable at the time planning
permission was applisd for, may through circumstances beyond the
company 's control have become unprofitable either by the time
permission was cobtained or scon after work started. In such
circumstances, the company could hardly be expected to continue
with the development, and since it may be some years before
prices return above break-seven level, I do not believe it would
be fair to expect the company to go through the full planning
process once again., I'therefore.hope that yoiu will berable to
respond positively to any representations you receive from the
minerals and other industry about these thresholds.




dus

the department for Enterproe

My other comments concern the conclusisn you have reached on
planning conditions (V) and your proposal to axtend the power to
impose after-care conditions (XTI!/. T assume that, although you
are not now contemplating any legislation on the first item, you
will still be including it in your consultation paper; as you
know, there is considerable unhappiness at the way in which
local authorities seek to impose planning conditions, and I
believe that business would have walcomed legislation to
regulate their use. Lohope that if consultation reveals.a
strong degree of support for such legislation, you will be
prepared to reconsider your position, As for the power to
impose after-care conditions on planning permissions for the
tipping of non-mineral waste, I am concerned that this does not
result in the imposition of undue burdens on bona fide site
operators.

I have no comments on the amendments you are preparing to the
planning compensations provisions. While I note that some of
the amendments are likely to be opposed by business, since
certain long standing rights to compensation will be withdrawn
as a result, I accept your point that the law in this area,
which has remained largely unchanged for 50 years, needs to be
timpilified and broaglit Gp-to-datsa.

I am cepying this letter to the Prime Minister, other memhefs of
E{LF) Committee, Patrick Mayhew and Sir Robin Butler.
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TONY NEWTON




Miniary of .'5.51|:.'||I|..r!' Fisheries & Foaod
Wipiahall Face, London SW1Ae 2HH

Froum the Minister

RESTRICTED

The Rt Hon Nicholas Ridley AMICE Mi
Cecrefary of Stare for the Environment
Department of rhe Environmeént

Marsham SCtreetr
London
SWlP 3
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MTSCELLANECOUS TITEMS FOR THE PROFOSED PLANNING BILL

far send inge e & COopy of your miplCe gnd nate of
to the Prime Minister, in which you ‘invited eolleag
to approve a number of proposals you intend as candidates Ic
B
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with yours and ocur views have been taken on board.
Toasm happy “to 'confirm that 1 am content with your proposals’,

n copving this letter to the Prime Minister and oCther members
(LF), Patrick Mavhew and to Sir Robin Butler,

L/
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FRIME MINISTER

MEETING OF THE SAINSBURY GROUP, 10 JULY

On Monday, you are having your annual meeting with the Sainsbury
Group. As usual, the meeting comes in two parts: a meeting of
Ministers between 4.00 and 4.30 and full meeting of the Group
betwean 4.30 and 5.30.

I attach at Flag A a handling brief from Carolyn Sinclair and a
minute from Mr Ridley (Flag B) which sets out the main issues for
discussion. Carolyn's brief covers the same subjects as Mr
Ridlev's but in a sllghtly different order. Carclyn's order
seems more logical to me and would I think form a better agenda,
except that wou cught to note that Mr Ridley at the end of his
minute suggest=s vou might raise Development Trusts. crhrerall,;
vou may think the agenda rather thin. Certainly the Sainsbury
Group and DOE seem broadly in agreement with how to proceed and
in view of this vou may wonder whether you need to hold further
meatings of this Group.

The issue of charging for planning appeals is to be covered in

Tuesday's ELF and the papers are in your weekend box. ©One of the
reascns why Mr Walker and Mr Rifkind oppeose the introduction of
charges is that they fear that thev will put off homeowners and
businessmean. This appears nct toc be the view of the Sainsbury
Group and it may be worth explering why thlis is as well as
getting a steer from them on the appropriate levels for charges.

You will also want to take a look at the minute from Mr Ridley of
27 June about miscellanscus items for the proposed Flanning Bill
at Flag C. As vou will see from my note on it, Carolyn sees no
reason  ta cbhject to thiz, subject to the wviews of vyour
colleagues, but some of the proposals may well be raised by the

Sainsbury Groug.




The following will be present:

Lord Sainsbury
ir Migel Mobbs
ir Clifford Chetwood

5
5

Mr John Tavlor
Mr Ridlay
Mr Heoeward

Mr Chope

Lord Young is unable to attend because of his statement on Beer.

Carocline Slocock
7 July 1989




CONFIDENTIAL

PRITME MINISTER F 03502

THE PLANNING APPEALS WORKLOAD AND THE INTRODUCTION OF CHARGES
[Minutes of ¥l May and 4 July from Mr Ridley;
Letters to Mr Ridley from Mr Major (dated 8 June),
Mr Newton (dated 12 June) and Mr Walker (dated 15 June) ]

DECISIONS

Mr Ridley seeks agreement to proposals for speeding up the
handling of planning applications and appeals. He wishes to go
out to consultation and include them in a Planning Bill in the

next Parliamentary Session.

The main proposals on which points are cutstanding are:

i. charging for planning appeals. Colleagues have largely

endorsed Mr Ridley's proposals to charge for appeals in
England. But Mr Walker and Mr Rifkind oppose the

introduction of charges in Wales or Scotland. You will wish
to decide whether it would bs acceptable to go ahead in
E:Hg | ﬂ"ﬂ ﬂl one y

ii. increased fees for plannipng applications to cover 100%
of local authority costs rather than the present target of
50%.  Mr Walker has reservations about this, and Mr Newton
has argued that the increase should be phased in;

iii. deemed permission for householdar development.
Walker fears that this might havé the wrong results;

iv. Local Development Orders. Mr Walker and Mr Newtcn are
concerned that a proliferation of such crders might lead to

confusion;

Ve or tha Sacret g a tno dac

hold an jnguiry on an appeal. Mr Walker is concerned that
CONFIDENTIAL
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this will be controversial.

3. As the next step you may want to ask Mr Ridley o circulate
a draft consultation paper for clearance in correspondence.

MAIN ISSUES

Charging for planning appeals

4, The number of planning appeals in England has more than
doubled since 1983, to 28,500 in 1988-89. Further substantial
increases are forecast. The additional workload on the Planning
Inspactorate has defeated measures designed to speed up

decisions. Mr Ridley wishes to respond by introducing charges to

cover the full cost of Ezucassﬁgg appeals, and use the receipts

—

to iggru?ﬂ the Inspectorate's performance. He proposes a scale
of fees from £100 for householder developmant up te £4,000 for
major development, with additional charges where there are
inEE?EET‘EEarinqs or inguiries. The Chief Secretary has agreed
that these charges should make it possible to exempt the
Inspectorate from gross runninq_casts control, subject to certain

conditions about financial reporting and controls.

5. You earlier welcomed the revisad scale of chargas proposed

by Mr Ridley. You were however concerned that the introduction
ol

of charges should be matched by clear improvements in the service
e ———————
for developers. Mr Ridley says that he will cover this in his

consultation paper. You may wish to ask what can be achiaved.

6. The main outstanding guestion is whether charges should be
extended to Wales and Scotland. Mr Ridley clearly feels that he
would be in a difficult position if charges applied only in
England. He alsoc argues that there is a clear case for charging
users of the appeal system with its costs. But Mr Walker and Mr
Rifkind do not wish to introduce charges. They fear that charges

will act as a disincentive to enterprise for both homeowners and

T ———

businesses. They do not believe that charges will in themselves

l_-_._-—l-.—.'-—-

improve their Departments' handling of appeals. They beliesve that
CONFIDENTIAL
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charges will be seen as an unjustified additional burden on
developers in Wales and Scotland. ¥ou will wish to decide whether
to go ahead with the introduction of charges ip Fngland alone, or
to extend them also to Wales and Scotland.

Increased fees for planning applications

g The present target is that fees for planning applications to
local authorities should cover 50% of costs. Mr Ridley proposes
to increase fees to cover full costs. He believes this will help
aunthorities overcome difficulties with recrulting and retalning
staff to deal with applications. But Mr Walker argues that
increased fees would be unpopular with applicants, and that there
is no guarantee that authorities would use the income to improve
the service. Mr Hewton has suggested that any increase in fees
should be phased in. Y¥You will wish to decide whether fees for
planning applications to local authorities should be raised to
100% of costs, possibly subject to some phasing.

Deemed permission for householder development

8. Mr Ridley proposes that where householders apply fer
planning permission (eg for an extension or a garage) it should
be deemed to be granted if the local planning autherity has not
issued a decision within (say) 4 weeks. This might cut the
pressure on the planning system, and would be =significant
deregulation. It is EEEEEEEed by Mr Kewton. Mr Walker agrees
that there is a lot to be said for it. But he is concernad that
it might lead hard-pressed authorities +to defer major
applications to meet the timetable for householder devalégmggg;
or to issue refusals where they might have granted permission

given more time. You will wish to consider whether deemed

L1t E L 1%

9. Mr Ridley propecses to give local authorities the power to
give general permission for types of development, additional to

those permitted naticnally in the General Development Order.
CONFIDENTIAL
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This could alsc be a usaful deragulatlion measure. But Mr Hewton
and Mr Walker think that it might lead to confusion, and run
counter to tha need of businesses for certainty and consistency

in their dealings with the planning system. Mr Ridley counters
that a Local Development order could only help businesses: they
would simply be told that they did not need to make a planning
application for a particular Ernjerf_m_u_aqlill want to decide
whether to proceed with new powers for authorities to make Local
Devalopment Orders.

Power to decide whether to hold an inguiry on an appesal

10. Mr Ridley proposes to take “;:;;;ﬁ to refuse teo hold an
ingquiry where one of the parties to an appeal insists on an
inguiry although the case can be dealt with as well and more

expeditiously in writing. Mr Newton welcomes this because it

will allow the Secretary of State to refuse an inguiry where a
local authority appears to be acting unreascnably. But Mr Walker
fears it will be controversial because it takes away the basic

right to be heard in person. ¥You will want to decide whether the

——
etary af ould have the r ge an ingui

Miscellaneous items
11. Mr Ridley minuted you on 17 June seeking approval for a

number of minor proposals for legislatiunjf There do not appear

to raise any cbvious problems. You will probably want
= s Ministe le ave ents

;3;@ i m{&
polre ¥ g
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R T J WILSON
Cabinet Office
7 July 1589
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PRIME MINISTER

MEETING OF E(LF): TUESDAY 11 JOULY

Thers aAra thres items for E(LF) next Tussday. I am afraid
there is rather a weight of paper in the folder, but this

minute is designed to guide you through it. Material on item

2 has kindly been provided by Caroline.

—

[0 Homelessneass

This Iz the third of the discussions you have had over the

e —

last six months or 80 on homelessness. The papers ara:

Flag A - main paper by Nicholas Ridley

Flag B - Cabinet Office handling brief

e

Flag C - noke from the Policy Unit, suggesting it is important
L85 AL Ay O
not only to address the issues covered by Nicholas Ridley but

also the problem of rootless youngsters.

—_——

2. Planning Appeals and Charges
The malin papers arce:;

Flag D - latest minute from Wicholas Ridley
Flag E — Cabinet Office brief

Flaq F - Carolyn Sinclair's very succinct and clear brief.

————

At the back of tha divider are alse some contributions from

other Ministers,; which you probably do not need to refer to.
SR Ty e Pl

The main issue is whether charging for appeals should be

introduced solely in England or alsoc in Scotland and Wales.

There ssams no reason why charging should not bea introduced in
England alona but it may be that Scotland and Wales can be

persuaded to follow suit., The main stumbling blocks for

CONFIDENTIAL
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Mr. Walker and Mr. Rifkind appear to be concerns that the

Treasury will not allow charges to be used by the Planning

Inspectorates to improve service; and that charging will ba a

disincentlive to businesses and homeowners.
i, e,

Oon tha firat, tha Treasgsury have been positive in discussions
for the Planning Inspectorate in England. oOn the second; the
Sainsbury Group have responded positively to proposals to

introduce charging provided they are linked to positive

iEEruuementH in performance. You might wish to explore the

feeling on this at Monday's separate Sainsbury Group meeting;
and to press in E{LF) on Tuesday for a clear commitment to the
linking of charges to positive improvemants in the performancea
of the Planning Insapectorate,. A potential area of EUEEEG“EEF

is on the scale of the charging. Mr. Ridley wishes to cover
the full cost of processing appeals,

el e LF

Mr. Ridley wants to sese the Flanning Bill in the next Session,

I believe it is still first reserve,

S Standard Community Charge

You saw some of the papers on this subject last weekend, and
decided it should be added to the EB{LF) agenda.

The mailn pADErs AC&:

Flag G - Cabinet Office brisf, which wvery helpfully details
the main issues Erom the mass of minlisterial exchanges,

Flag H = John Mills' note, which you saw last weekend.

At the back of the divider are the various ministerial
axchanges, but these are very hard work to plough through, and
I do not think you need bother with them; the two briefs at G
and H should suffice.

fildsart - fskras
PAUL GRAY
7 July 1989
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PRIME MINISTER

Amanda has shown me the attached letter to you from the
Reverend Paul Hulme - essentially about whether you will go to
a reception but it alsoc mentions the state of play on the
Benson Building. He bears out what I heard from DOE today -
namely that negotiations on English Heritage's compromise
propose for the building had come to nought. ({(English
Heritage's architect had proposed a scheme to preserve the
Benscn Building but with a mansard roof to provide some of the
extra space that the Wesley's Chapel were looking for for
their community centre. But the Chapel have concluded - not
unreasonably - that the cost/space ratic simply won't work for
them). This will go now to the English Heritage full board
this Friday. 1 fear that there is a very strong probability
that Emglish Heritage will reject the Chapel's original
application. It is open thereafter to the Chapel to appeal to
Nicholas Ridley and Environment expect them to do so. DOE
know you are concerned that the Chapel get a guick decision

ona way or the other.

As to the reception in late November, you already have evening

engagemants most week-days at that time and I attach a draft

reply suggesting locking at something for next vear.

Dominic Morris

5 July 1989

MIZDVHM




CONFIDENTIAL
FRIME MINISTER
THE PLANNING AFPPEALS WORKLOAD AND THE INTRODUCTION OF CHARGES

At the E(LF) meeting on 11 July we are to discuss my proposals to
introduce charges for planning appeals, and other legislative
measures to deal with the growing volume of planning appli ions
and appeals. I minuted you about these issues ﬂjﬁ}ﬂfﬁﬁy anf!EI L ot
three cclleagues have written about them - the Secretary of

State for Wales (15 June), the Chief Secretary, Treasury (8

June), and the Chancellor of the Duchy of Lancaster (12 June). In

the light of these exchanges this minute sets out the issues we

ghall nesd to discuss.

Chargea for Flanning Appeals
I circulated my full proposals to H Committes on 28 March. For

convenience, the main features are summarised in the note at
Annex A. The key issues are the principle of charging, whather
it is appropriate in Wales and Scotland as well as England, and
whether it will lead to an improved service for appellants.

The background is the huge increase in the volume of planning
appeals submitted to my Department. In 1983 the Department
received 13,700 appeals; by 1988/89 the number had more than
doubled to 28,500. On present indications, we are likely to see

continuing increases of as much as 30% par annum in the short
term, which would mean 37,000 appeals in 1989/90 and 45,000 in
1990/91. These levels of increase pose severe problems for my
Department's Planning Inspectorate, and have vitiated the
measures we have been taking to speed up decisions.

Against this background I see charges - set at levels which
gvearall recover the full cost of processing - as vital to
maintaining and improving our performance. FPlanning appeals are
matters of judgment, as are planning applications for which we




Against this background I see charges - sat at levels which
overall recover the full cost of processing - as vital to
maintaining and improving our parformance. FPlanning appeals are
matters of judgment, as are planning applications for which we
introduced charges in 1981, and I do not sea that any new
principle is involved. It is both logical and sensible to ensure
that the users of the appeals system bear its costs. With
charges, provided they can ba put to use in the Inspactorate, we
can reap the full banafit of the Next Steps agency status planned
for it and other improvements in train to provide a better
service. Without it, it must ba very doubtful whether I can
maintain, lat alone improve, service in the face of the rising
workleoad I have mentioned. The issue of using the receipts was
commentad on by John Major in his letter of 8 June and, following
discussions batween his and my officials, I understand that there
should not ba any difficulty in agreeing arrangements to provide
for this. It is most important that this should be so.

Pater Walker has expressed strong reservations about the
principla af charges for appeals. Although he says that appeals
have increased substantially in Wales in recent months, it is
clear that the scale of the problem is gquite different from that
in England: first, there were only 1,233 appeals in Wales in
1988/89, compared with 28,500 in England; secondly, the rate of
increasa has been much less - 66% since 1983, compared with &
108% inerease in England over the same peried. It may have been
aasiar to re-allocate resources in the Welsh Office to accommo-
date these levels of change than to find rescurces to deal with
the increases we have experienced in England, but the principles
are surely the same. There is a clear argument for charging
ugsers of the system and for employing the income to maintain as
good a service as possible.

Increasing Planning Application Fees

My Department's agreement with the Treasury is that planning
application fees should recover 50% of local authorities' costs.
However, there is no logic in stopping at 50% if we adopt 100%
racovery of appeal costs. 1 therefore favour 100% recovery for




applications too. Quilte apart from the compariscon with appeals,
there is increasing evidence (most recently in a report from the
Audit Commission) that a number of local authorities are
experiencing serious difficulty in recruiting and retaining
professional staff to deal with planning work - increased income
from fees would give them more flexibility to match staff to
workloads. We have had representations from Home County local
authorities and the City of Westminster, as well as from a number
of buginess interests (most recently from the Association of
Independent Businesses), in favour of increased fees.

Peter Walker is concerned that the extra income would not in fact
be used to provide an improved service. I am doubtful whether
this would prove to be a sericus problem, but if feez were set at
a level to recover 100% of costs local authorities would find it
much less easy to excuse poor performance.

Tony Newton suggests a phased introduction of the increase. T am
doubtful of the need for extended phasing given the support which
business organisations have expressed for the idea, but clearly
it is something we could consider.

Deamad parmission for householder development

This is my proposition for a simplified procedure for the
householder development (garages, extensions, etc) which should
be much less onerous for authorities. (At present there are over
200,000 such applications a year, over 90% of which are granted).
Clearly there is some risk that local authorities would refuse
applications rather than let them obtain deemed consent, as
Peter Walker comments, but I do not think we should let that
inhibit us from pressing ahead with what could be a most
significant de-regulatory measure. The initial proposal is that
the scheme should apply only to householder development. If it
doas work well it may be capable of extension later.
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Local Development Orders
This is another attractive de-regulatory meaasure, Both
Tony Newton and Peter Walker are concerned that it might ba

confusing for businesses if there were a more libaral regime in
ona area than another. The basis for the suggestion is that some
forms of development for which we could not provide a general
permission in the General Development Order, because they would
not be acceptable in many circumstances, might nevertheless be
uncontentious and perfectly acceptable in particular locations. I
cannot see any real disadvantage to the would-be developer who is
informed that a local decision has made it unnecesary to apply
for planning permission for his work.

Power to turn away repetitive applications and appeals
Colleagues seem to agree that this would be a worthwhile measure.

Power for the Secretary of State to decida whethar to hold an
inquiry on an appeal.

1 am not persuaded that this will be as controversial as

Peter Walker suggests. I think most appellants will be convinced
by the argument that simpler cases should be dealt with by
written representations rather than by inquiry. Apart from
releasing inspector rescurces which might otherwise be tied up in
inguiries, such a power would offer the prospect of a speedier
decision where one of the parties was insisting without good

cause on the case being dealt with by inguiry.

If you and colleaguas ara content for me to consult about the
proposal to charge for appeals and about thase other measures for
streamlining the development control system, I propose to issue a
single consultation paper, in the next weak or so, to cover both
aspects (together with some of the items in the note attached to
my recent minute of 27 June). The proposal to charge for appeals
would be covered in considerably less detail than in the draft I
circulated on 28 March, but it would include reference to tha
Planning Inspectorate's parformance and a compliance cost
assessment, as proposad in Tony Newton's letter of 12 June.
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I am copying this as before to members of E(LF), Patrick Mayhew
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and S5ir Robin Butler.
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ANNEX A

CHARGING FOR APPEALS: PROPOSALS BY THE SECRETARY OF STATE FOR
THE ENVIRONMENT

The cost of handling planning appeals

1. In 19BB/89 over 28,500 planning appeals were submitted to the
Department of the Enviromment, an increase of 27% over the
preceding year and of 10B% since 19B3. The cost to the
Department of handling appeals last vear was estimated to be
about £16 million. 37,000 appeals are forecast for 19B9/00.

2. The proposed charges are intended to recover the total cost
to the Department of proceessing appeals. It ig fairer that the
aast should fall on the appellant rather than the taxpayer, the
axi=tence of a fee will have zsome deterrent effect on frivelous
appeals but, above all, a system of charges is intended to enable
the Planning Inspectorate (which is proposed to becoma an
executive Agency) to adjust its resources flexibly to respond to

charges in workload and thereby to improve its servica.

Proposed charges

3. The cost to the Departmant of handling appaals depends on the
method of datermination. Tha cost of processing an appeal which
goes to a public local inguiry is sbout twice the cost of
processing an appeal dealt with on the basis of an exchange of
written representations.

4. The proposed fee scheme reflects this, but for reasons of
equity the scale rises according to the size of developmant
proposal :

£100 for development by householders

£200 for change of use or conditions

A graduated scale of £200-£800 for minor development (1-
10 houses or less than one hectare)

Up to a maximum of £4,000 for 50+ housas or 5+

hectares.

These amounts relate to written representations cases. Inguiry
cases would be charged at twice these amounts, cases dealt with




. by informal hearing would be charged 1.6 times tha written
rapresentations fes, and thare would ba a suppleament of £350 par
day for the small proportion of inquiry cases which last more
than 2 days.

Appeala against non-determination

§. If a planning application has not been determinad by the
local authority 8 weeks after it was lodged, the applicant can
appeal to the Secretary of State on the ground of non-detarmina-
tion. It is proposed that the full fes should be payabla for
such appeals. In cases whare tha local authority is judged to
have acted unreasonably, costs may be awarded against the
authority in favour of the applicant.

Listed building consent appeals

6. Thare is no charge for applications for listed building
consent. Accordingly, it is not proposed to charge for listed
building appeals. Many listed building appeals are in fact
linked with an ordinary planning appeaal (for which fees will bae
payable).

Enforcement appeals and other specialist appeals

7. In most casesg the scale of charges for ordinary planning
appeals will bea payable, but no fea will ba charged in casaes
where the enforcement or other specialist appeal is made on
legal, rather than planning grounds.

Development Control Policy Divisgion
Department of the Environment

3 July 1989
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CONFIDENTIAL

FRIME MINISTER

THE PLANNING APFPEALS WORKLOAD AND THE INTRODUCTION OF CHARGES

At the E(LF) meeting on 1l July we are to discuss my propasals to
introduce charges for planning appeals, and other legislative
measures to deal with the growing voluma of planning applications
and appeals. I minuted you about these issues an 19 May and
threa colleagues have writtan about them - +tha Secretary of
Stare for Walas (15 June), the Chisf Secratarvy, Treasury (8
June}, and the Chancellor of tha Duchy of Lancastar (12 Juna). In
the light of these exchanges this minute sets cut the issues we
shall naad to discuss.

Chargaa for Planning Appaalsg

1 eirculated my full proposals to H Committee on 28 March. Far
convenienca, tha main features are summarised in the note at
ﬂff?ﬁ_f' Tha key issues ara thae princieli of charging, whethar

it is appropriate in Wales and Scotland as well as England, and
whathar it will lead te an improved service for appellants.

1~

The background is the huge increase in the volume of planning | /..l
appeals submitted to my Department. In 1983 the Cepartmant f ;1n¢4
received 13,700 appeals; by 1988/B9 tha number had mora thanp [
doubled to 28,500. On present indications, wa ars Likaly %o see
continuing increases of as much as 30% per annum in the short
term, which would mean 37,000 appe;I;-ln 1989/%90 and 45,000 in
1990/91. These levels of increase posa sevarg prnnla;;h?;; my
Department’'s Planning Inspectorata, and have vitiated the

measures we have bean taking to speed up decisians.

Against this background I see charges - sat at lavels which
ovarall recover the full cost of processing - as vital to

maintaining and improving cur performanca. Planning appeals are
matters of judgment, as are planning applications for which W




Against this background I see charges - set at lavels which
ovarall recover the full cost of processing - as vital to
maintaining and improving our performance. Planning appeals are
matters of judgment, as are planning applicaticns for which we
introduced charges in 1981, and I do not see that any new
principle is involyed. It is both logical and sensible to ansure
that the users of tha appeals system bear its costs. With
charges, provided they can be put to use in tha Inspectorats, wa

can reap the full benafit of tha Next Staps agency status planned
for it and other improvemants in t;gin to provide a better
sarvice. Without it, it must ba very doubtful whether I can
maintain, lat alone improve, service in the face of the rising
workload I have manticned. Tha issua of EEEEE,EE! receipts was
commanted on by John Major in his lattar of 8 Junn1and, following
discussions batwaen hlis and my officials, I understand that thara
should not ba any difficulty in agreaing arrangements to provide
fn; this. It.ff most important that this should ba so,

Pataer Walker has expressed strong reservations about the
principle of charges for appeals. Although he says that appeals
have increased substantially in Wales in recent months, it is
clear that the scale of tha preblem is gquite differant from that
in England: first, there ware only 1,233 appeals in Wales in
1988/89, compared with 28,500 in England; secondly, the rata of
increase has been much less - 66% since 1983, compared with a
108% increase in England over the same period. It may have bean
easier to re-allocate resources in the Welsh Office to accommo-
data thesa lavels of change than to find resources to daal with
the increases we have experienced in England, but tha principlas
are surely the sama. There is a clear argument for charging

users of the systam and for employing tha income to maintain as
good a sarvicea As possibla.

Increasing Planning Application Feas
My Department’'s agreemant with tha Treasury is that planning

application fees should recover 50% of local authorities' costs.

Howaver, thare is no logic in stopping at S50% 1if we adopt 100%

recovery of appeal costs. I tharefore favour 100% recovery Tor
—— . T—
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applicartions too. (Quite apart from tha comparison with appaeals,
there is increasing evidence (most recently in a reaport from tha
Audit Commission) that a numbar of local authorities are
axpariancing sarious difficulty in recruiting and retaining
profassicnal staff to deal with planning work - increased income
from fees would give them more flexibility to match staff to
workloads. We have had representations from Home County local
authorities and tha City of Waestminstar, as well as from a number

of business interests (most recantly from the Associlatiocn of
Independent Businessas), in favour of increased fees.

Patar Walker is concaerned that the extra income would not in fact
ba usad to provide an improved service. I am doubtful whather
this would prove toc be a serious problem, but if fees were set at

a leval to recover l1l00% of costs local authorities would find it

[ o=

much less easy to excusa poor performance.

Tony Newton suggests a phased introducticn of the increase. I am
doubtful of the need for extended phasing given the support which
business organisations have expressed for the idea. but clearly
it is something we could consider.

Deamed permission for housaholder development

This is my proposition for a simplified procedure for the
householder development (garages, extensions, atc) which should
bea much leas cnercus for authorities. (At present there are over
400,000 such applications a year, over ?E!_Df which ara grantad).
Clearly thers is some risk that local authoritias would refusa
applications rathar than let tham obtain deamad consent, as
Fatar Walker comments, but I do not think we should lat that
inhibit us from pressing ahead with what could be a most
significant de-regulatory measura. The initial prEEEEi is that
the schama should apply only to housaholder develcpment. If it
does work well it may ba capable of extansion later.




Local Developmant Ordarca

This is another attractive de-regulatory measure. Both

Tony Newton and Peter Walker are concerned that it might ba
confusing for businesses if there were a more liberal regime in
one area than anothar. The basis for the suggestion is that scma
forms of dué;lupmlnt for which we could not provide a general
permissicon in the General Development Order, becausa they would
-not be acceptable in many circumstances, might neverthaless bae
uncontentious and parfectly acceptable in particular locations. I
cannot see any real disadvantage to the Huuld:EE_EE;alnpur who is
informed that a local decision has made it unnecesary to apply
for planning permission for his work. T

Power to turn away rapatitive applications and appeals

Colleagues seem to agree that this would be a worthwhile measura.

Powar for ths Secretary of Stata to decide whathar to hold an

inquiry on an appaeal.

I am not parsuaded that this will be as controvarsial as

Peter Walker suggests. I think most appellants will be convinced
by the argument that simpler cases should be dealt with by
written representations rathear than by inquiry. Apart from
releasing inspector resources which might otherwise be tied up in
inquiries, such a power would cffar the prospect of a speedier
dacision wvhere one of tha parties was insisting without good
Cause on tha case baing dealt with by inguiry.

If you and colleagues are content for me to consult about the
propesal to charge for appeals and about these other measures for
streamlining the development control system, I propose to issua 3
single consultaticn paper, in the next week or so, to cover both
ai;:ﬁtq (together with some of the items in the note attachad to
ﬁ;r;zgﬁnt minute of 27 June). The proposal to charge for appeals
would be covered in considerably less detail than in tha draft T
circulated on 28 March, but it would include raference to tha
Planning Inspectorate's performance and a compliance cost
aAssessmant, a8 proposed in Tony Newton's letter of 12 Juna.




I am copying this as before to members of E(LF), Patrick Mavhaw
and 5ir Fobin Butlar.




ANNEX A

CHARGING FOR APPEALS: PROPOSALS BY THE SECRETARY OF STATE FOR
THE ENVIRONMENT

Tha cost of handling planning appeals

1. In 1988/B9 over 28,500 planning appeals ware submitted to the
Department of tha Environment, an increase of 27% over the
preceding year and of 108% sinca 1983. Tha cost to the
Department of handling appeals last year was estimated to be
about £16 millien. 37,000 appeals are forecast for 1989/90.

2. The proposed charges are intended to recover the total cost
to the Department of processing appeals. It is fairer that the
EE;ﬁ_;huuld fall on tha appellant rather than the taxpayer, the
existenca of a fee will have some deterrent effect on frivolous
appeals but, above all, a system of charges is intended to enable
the Planning Inspactorate (which is proposed to become an
executive Agency) to adjust its resources flexibly to raspend to

charges in workload and thereby to improve its servica.

Proposad charges

3. The cost to the Department of handling appeals depends on the
method of determination. The cost of processing an appeal which
goas to a public local inquiry is about twice the cost of
pr¢¢asagﬁi;gn appeal dealt with on the basis of an exchange of
written representations.

4. The proposed fee scheme reflects this, but for reascns aof
equity the scale rises according to the size of davalopmant
proposal:

£100 for development by householdars
e,
£200 for changa of use or conditions

A graduated scale of £200-£800 for minor developmant (1-
10 houses or less than one hecrare)
Up to a maximum of £4,000 for 50+ houses or S5+

hectares.

Thesa amounts relate to written representations cases. Inguicy
cases would be charged at twice thesa amounts, cases dealt with




i ,

.. by informal hearing would be charged 1.6 times tha written
rapresentations fee, and there would ba a supplemant of £350 per
day for tha small proportion of inquiry cases which last more
than 2 days.

Appeals against non-daterminaticn

3. 1f a planning application has not been determined by the
local authority 8 weaks aftar it was lodged, the applicant can
appeal to tha Sacretary of State on the ground of non-determina-
tion. It 1is proposed that the full fee should be payable for
such appeals. In cases where the local autheority is judged to
have acted unreasonably, costs may be awarded against the
authority in favour of the applicant.

is building consent appeals

6. Thera is no charge for applicaticns for listed building
consent. Accordingly, it is not proposed to charge for listed
building appeals. Many listed building appeals arm in fact
linked with an ordinary planning appeal (for which fees will be
payabla).

Enforcement appeals and other specialist appeals

7. In most casas the scale of charges for ordinary planning
appe-ls will be payable, but no fea will be charged in cases
whers the enforcement or other specialist appeal is made on
legal, rather than planning grounds.

Development Control Policy Divisicn
Department of the Environment

3 July 1989




PRIME MINISTER 29 June 1989

E(LF) 11 JULY: CHARGING FOR FPLANNING AFPFPEALS

Hicholas Ridlev wants to introduce charges for planning
appeals. Malcolm Rifkind and Peter Walker do not want to
introduce such charges in Scotland and Wales.

You thought E(LF}) should consider whether it was feasible

to go ahead with charging in England alone.

BACKGROUND

The planning systems in England, Wales and Scotland operate
on broadly similar lines. But Malcolm Rifkind and Peter
Walker have less difficulty in coping with appeals.

Charging for appeals has two aims:

o it might discourage frivolous appeals, thus reducing

demand and speeding up decisions}

1t would produce money which could be spent on paving

for more and better planning inspectors to handle

éaieals.

Both DOE and the_?ainshury Group put most weight on (4i1).
This in turn depends on the Treasury agreeing to a EEEEgm
which allows DNDE to keep the money raised by charges to

finance a better system. This should be possible, but it

will be important to encourage the Treasury to be flexible,

There 18 reason to believe that the Scots might come along

too if the Treasury agrees to a reasonably attractive regime.

], e R
What they oppose is5 a system of charging which puts the

money straight intoe the Consolidated Pund.




ARGUMENTS FOR CHARGING

It sits well with agency status for the Planning Inspectorate.

There are already charges for planning applications

(Hicholas Ridley wants to increase these from 50% to

100% of actual costs).

Given the profits to be made from development, no developer
18 going to be serlicusly deterred by the prospect of
paying a few hundred pounds.

Many developers would gladly pay for a speedier service.
s
This means that charging must be linked to concrete

e ————

proposals to speed up planning decisions.

Nervousness about introducing charging is sometimes
misplaced. The recent decision by the Charity Commissian

to charge charities for registration has not caused
o 3

any fuss. Some charitiss have said the charges should

ba higheart

—r——

CONCLAIS TON

There are good arguments for charging for appeals.

L MR

—_—

But charges should be clearly linked to proposals for

a4 better service.

Any charging regime should allow the money raised to

ba spent on improving the service. This must be visible.

[t would be better to introdiuce charging simultaneonaly
throughout Great Britain.

I/

CAROCLYN SINCLAIR
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In my minute of 19 May about the planning appeals workload and A5
introduction of charges, I said that I would write separately abuwﬂ:ﬂ?'

FRIME MINISTER

a number of the other minor proposals that I have mentioned as 7/
candidates for my proposed Planning Bill. H

The enclosed note (A) describes the proposals on which I intend to
invite public comments. Items (xiiil) and (xiv)} have been discussed

with and are supported by the Sainsbury group. Although none of the
other items is of g?Eat Eignificance in itealf, all are intended Lo
improve the efficiency of existing procedures, making the

development contrel system more effective and simpler to operate. I

would like to consult about them as spon as pogsible.

In additicnal colleagues may recall that in 1986 we issued a
consultation paper inviting comments on prupn;;EHamandmants to the
planning compensation provisions in the Town and Country Planning
Acts. (Planning compensation is the compensation payable in

certain circumsetances when planning permission is withheld; it is

quite separate to compensation for acquisition of land which we have
discussed sgparatelyﬂ.hi_ﬁgha now considered in detail the responses
received and subsequent representations. Note B attached summarises
the specific measures which I propose to take Forward. These should
be legislatively guite simple provisions but very Hnrthwhile as both
rationalisation and a simplification of planning law and as a

measure of deregulation. They will alsoc be welcomed by mah?uf our

supporters. I commend them to colleagues. As noted I have already

consulted on these proposals and would not propose to say anything
further until the Bill is published.
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1 should be grateful for policy approval to these propesals. I am
copying this letter and the note to members of E(LF) Committes,
Patrick Mavhew and Sir Robin Butler. /

June 1989

(Approved by the Eecretary of State
and Signed in his Absence)
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I DEVELOPMENT CONTROL AND PLANNING APPLICATIONS PROCEDURES

(1) Procedures for notification of owners and others (s.27)

1. BSection 27 of the 1971 Act requires applicants for planning
permission to notify owners and other individuals with specified
interests in the applIEEEIEn site and EE_Eagiify that they have
done so. The local planning authority cannct entertain an
application unless it is accompanied by the appropriate

certificate. The section defines the interests to ba notlfied,
gézg_nutlthe procadura to ba followed, makes it an offence
delibarately or recklessly to give false certificates, and
provides for forms to be prescribed by order. Prosecution of
offences is subject to a six-month limitation under 5.127 of the
Magistrates Courts Act 1980. It is proposed to remove this

limitation, since there is evidence that six months is too short

a period for offences to comé to light. In addition the
e

legislation cannot be readily amended in response to circumstanc-

es which may arise, and so it is proposed to amend s.27 so that
the definition of interasts to be notified, the certification
required, and procedures to be followed can be prescribed by
order.

(ii) Fees for Planning Applications

Z. ©BSection B7 of the Local Government, Planning and Land Act
1980 enables the Secretary of State to prescribe, by Regulations,
ngEhfgz_plaEE}ng applications made to local planning authorities
and for applications deamed to be made to him under the planning
anactments. Since the regime of fees has now been in cperation

for 8 years and is generally accepted as part of the planning
framework, it is proposed to amend section B7 so that Regulations

would be subject to negative, rather than affirmative, resolution
procedure.




(1ii) Definition of commencement of development

3. The present definition of commencement of development in
section 43 of the Act was introduced for taxatiag_aﬁ;ﬁagéa by the
Land Commission Act 1967. It is not appropriate for practical
purposes of development control. A planning permissicn can be
kept alive by satisfying any one of the criteria bafore the
expiry of the time liwmit for implementation of the permission
(usually 5 yearsg). The courts have held that very minor works
can satisfy these criteria - for example digging a trench or
marking out a road with pegs. A trench dug twenty years
previously cuufﬁ“]ﬁﬁ%IffﬂEEVElnpment on land intended in a
subsaquant development plan to remain as open countryside. It is
important for the effiecient running of tha.ﬁlanning system and
for environmental considerations that unimplemented permissions

gshould not ba kept alive in_definitaly+ It ish£h2refure proposed

to re-define commancemant of development so that it will be

naecassary for developers to have completed work to the value of
10% of the total cost of tha development, az at the expiry of the
time limit for commencement, in order to keep a planning

pe rmié‘ETfEl;ra_l ive.

{(iv) Powers to rationalise subordinate legislation

4. ©Section 25 of the 1971 Act requires the procedure for making
a8 planning application to the local planning authority to ba
prescribed in free-standing regulations. It is proposed to amend

section 25 to permit the applications procedure to be prescribed
by order, enabling these short regulations to be included in the
General Development Order with the other procedural requirements.
Elsewhere in the Act, there are provisions for procedures to be
spacified in a development order, with the effect that the
General Development Order is a lengthy document containing many,
but not all, of the procedures for dealing with planning
applications and appeals. In addition some other procedures ( for
example the reguirements for advertising "bad neighbour®




developments under section 26 of the Act) are spelt ocut in detail
on the face of the Act whereas it would be preferable for the
procedures to be set out in regulations. It may be that the
proceduras can be made more accessible and comprehensible to
users if they are set out in a number of separate instruments

covering differant aspects.
II CONDITIONS

(v) Planning conditions - general criteria

5. The power to impose conditions on planning permissions can
enable developmant to procesd where otherwise it would be
necessary to refuse permission. The Courts have laid down that

.

conditions should only be imposed where they are necessary,
relevant to planning, relevant to the development to be
permif?EET_;H¥Ercﬂahla. precise and reasonable. The White Paper
"Releasing Enterprise" stated that the Government were consider-
ing whether to give statutory force to those principles. However,
DoE Ministers have concluded that this proposal should not be
pursued since it might prove unduly rigid as well as rastricting
the ability of local planning authorities to moderate the grant
of planning permission (for example to meet concerns expressed by
third perties) where the alternative to a conditional pearmission
might be refusal. Even more importantly, the Courts' interpreta-
tion of such a statutory provision would be uncertain and might

differ significantly from the present broadly satisfactory and

well understood interpretation established by casa.law.

—— R L e——

I11 PLANNING APPEALS

(wi) Local planning authority jurisdiction following an appeal

against non=-determination

6. An applicant is entitled to appeal to the Secretary of State
under .37 of the 1971 Act if the local planning authority fails




to issum a decilision within eight weeks (or any longer period
agreed by the applicant). At present, lodging an appeal removes
the application from the jurisdiction of the local authority.

Many developers therefore submit two identical applications for
the same proposal, so that if the local authority fails to issue
a deciZion within the statutory periecd, they can appeal on one

—

appIicatiﬂn while continuing to nagotiate on the other. It is

proposed to amend the legislation to allow an additional period
after the expiry of the B weeks when the loocal autEE;IEQ_hay
determine an application even 1f a 5.37 appeal has been lodged so
that as many cases as possible can be rﬂﬂﬂl;gh locally.

e —_ e

(wii) BSummary dismissal of appeals where appellant delays
unreasonably

7. A small proportion of appeals are submitted for tectical
reasons and are nEE_gptinns of last resort. In these cases the
appellant may have little interest in progressing his appeal but
may wish it to lie on the table while negotiations with the local
planning authority continue. Such tactics seem to be an
unreasonable use of the appeals system. Accordingly, it is
proposed to empower the Secretary of State, where an appellant is
regsponsible for the dormant state of an appeal and is not
prapared to proceed after a predetermined pericd of notice,
gummarily to diasmiess the appeal. =

—

IV ADVERTISEMENTS

(viii) Statutory Definition (section 290(1))

8. The definition of an "advertisement" in section 290(1) of the
1871 Act has remained largely unchanged since 1948. Some minor
amendment is now proposed to remove any doubt that certain modern

forms of outdoor advertising (for example, rotating poster-panels
e e

and advertisements on permanently fixed blinds or canopies on

business pramigas) come within the definition.




(ix) "Compensation" provision (section 176)

9. A person who is required by the local planning authority's
discontinuance notice to remove an advertisement belng displayed
on 1 August 1948 may claim from the authority axpense reasonably
incurred in carrying out the reguired works. An amendment to the
Control of Advertisements Regulations has substituted 1 April
1974 for 1 August 1948 as the relevant date for the purpose of

"desmed consent" for long-standing advertisements, and it is

proposad that the Secretary of State should have a regulation-
making power enabling him to prescribe, in the Regulations, a
later date than 1 August 1948 from which any expenses may be
claimed from the authority, following their effective discontinu-
ance action., As a result, there may be soma marginal increase in
aggregate costs to local planning authorities.

VII HNEW STREET BYE-LAWS

(x) Repeal of Part X of tha Highways Act 1380

10. Part X of tha Highways Act 19B0 is derived from legislation
predating genaral planning control. It provides for byelaw

control to bae exercised by the highway authority over the layout,
width, construction and sewerage provision of new streets.
Planning controls can now be used to control the layout of new
gtreats with greater flexibility than byelaws, and other highways
powars can ba used to control their construction. Tha byelaws
themselves have been retained only in scma counties. It is

ST

proposed to abolish Part X of the Act and to make transitional

arrangaments for authorities who still raely on new street orders
and have not included conditions in current cutline planning

permiesione.




Vi MINERALS

{xi) Definition of "winning and working of minerals"

11. Although there are several references to the "winning and
working of minerals"™ in the 1971 Act, the legislation contains no
definition.

drawing on a decision in the Court of Appeal, and making clear
that the winning and working of minerals includes the deposit of
waste arising from minerals workings. This will meke clear that
local authorities' powers to review mineral working operations
and to impose orders updating those operations axtends to the
tipping of minerale wastes as wall as the extraction of minarals.

(xii)

12. At present, when non-mineral waste is tippad in minerals
voids aftercare powers are only avalilable 1f the permission is
part of a permission for winning and working minerasls. It is
proposad that the existing powers of Section 30A of the 1971 Act
should be extended to enablae local authurithE-EE impose
aftarcare conditions on planning permissions for the tipping of

non-mineral wastes { household, industrial and commercial) in

mineral voids, regardless of whather the tipping forms part of a
parmission for the winning and working of minerals.

v HISTORIC BUILDINGS AND CONSERVATION

(xiii) Designation of conservation areas (section Z77)

13. Tha recent White Papar "The Future of Development Flans™
gaid that the Government's proposals for district-wide develop-
mant plans will also give an opportunity to integrate the
dasignation of conservation areas with the plan-making and review
process. This will also ensure that needs for conservation are
fully addressed by local planning authorities in the context of




their area as a whola. It is proposed that designations,

variations and cancellations of conservation areas should in
future be considered only in the context of the development plans
process, thus providing a formal opportunity for public
involvemant when conservation areas are considered and when
changes to existing areas are proposed.

(xiv) Power to list buildings of special architectural and
historic interest (section 54)

14. The National resurvey of listed buildinge, started in 1970,
is nearing completion. Subject to the revision of somea older
lists for particular aress, which the Historiec Buildings and
Monuments Commigssion (English Heritage) have in hand, by 1992
there will be a comprehensive record of buildings in England
which are of special architectural or historiec interest, and it
will not be necessary for the Secretary of 5tate to continue to
list substantial numbers of buildinga. Theare will howevar
continue to be exceptional cases when tha Secretary of State will

wigh to consider "spot listygaiﬂindiuidual buildings or groups of

buildings. At present the duty to list doas not parmit the
Secretary of Btate to take into account factors othar than
special architectural or historic interest. For example, planning
permission may already have been granted (with appropriate
publicity) for development inveolving demolition or alteration of
the buildings in guestion; or the buildings may be bayond
economic repair. To provide greater flexibility in thase
ralatively infregquent cases, it is proposed to amend S54 of the

1971 Act so that the Secretary of State has a discretionary power
to list builldings which he considers to be of special architac-
tural or historic interest, rather than a duty to do so. This
would bring listing procedure into lina with the Secretary of
State's discretionary power to schadule ancient monumeants.




(xv) Revocation procedure for listed bullding consent

15. Revocation orders for listed building consent under Part II
of Schedule 11 to the 1971 Act take effect only when finally
confirmed, after they have been advertised for 28 days and an
inguiry held into any objections. Whera the consent in question
ralatea to the demplition of a listed building, this delay may
wall ba counter-productive. It is proposed to provide that once a

ravocation order has been served no further work may be ecarried

out under a listed huilﬁigg_nnnaent until such time as the ordar

iz aither confirmed or rejected.

(xvi) Development affecting listed buildings (amendment of
section 56(3))

16. Baction 56(2) reguires the local planning authority, or the
Sacretary of Stata, to have special regard to the degirablility of
preserving a listed building or its setting when considering
planning spplications which affect that building or its setting.
It iz proposed to extend the provision to reguire consideration

of the desirability of pregerving a scheduled monument or its

S —

saetting.

(xvii) Powar for HEMC to prosecute and obtain injunctions

17. The right of the Historic Buildings and Monuments Commigssion
(English Heritage) to prosecute offences and obtain injunctions
in respact of breaches of listed building control was called into
guestion in 1987, when they were refused leave to seek an
injunction to halt unauthorised works to a listed building on the
bagis that they had no locus. This contrasts with the right of
local planning authorities and indeed private individuals to
initiate such action. It iz proposed to give HBMC tha exprass

power to initiate such action.




(xviii) Power for HBMC to serve repairs notices (section 101}

18. The Historic Buildings and Monuments Commission currently
have the power to serve notices under section 101 on listed
buildings in London. Outside London they can at present act only
if authorized by the Secretary of State, if it appears to him

that works are urgently necessary for the preservation of a
listed building. Following the Government's response to the
Select Committes on the Environment's 1987 Report on Historic
Buildings and Ancient Monuments, it is EEEEEEEE_EE_EftEnﬂ this

power to serve notices under section 101 on listed huIIHIﬁEE

cutside London subject to the agreement of the Secretary of
State. As a conseguence, it is also proposed to amend S284 of

the Act to give the Commission powar to require information about
the owners or occupiers of a building which they may need bafore
sarving statutory notices under tha Act. At present, this power

igs confined to the Secretary of State or local planning

authorities.
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PLANNING COMPENSATION

5
Tha principles which underly the planning compensation proposals
are - A

a) planning permission should normally ba granted
unless thare are sound, relevant and clearly stated
roagons why it shfuld not bBa; f—

—

B} s=ince the Town and Country Planning act 1947, all
davelopment as defined in the Act has bean subject to
planning control; with the lapse of time since the
infroduction of the system, it is now practicable to
operate on the general principle for all forms of
development that compensation should not be payvable
when permission to undertake development is refused or
when general permission is rescinded (apart from cases
in the pipeline when the chafge is made);

c) where planning permiggion haz been given for a
development either generally or vpon application,
compengation should be paid if permission is takan
away in particular case but not generally.
l-_———'-.__————-'-
Thege were generally agreed by regspondents. While there wags some
disagreement from soma guarters to some of the detailed
proposals, the indications were that the broad package was on the
right lines. The specific proposals are:

a. repeal of section 169 of the 1971 Act.

This would engd the remaining possibility of compensation for
refugal of permiggion for the classes of development listed in
Part 11 of schedule B to tha 1971 Act, Our consultation proposal
wags that, ag a guid pro gquo, the permitted development provisions
in the General Development Order should be extended to include
those categories Of development in schedule B which do not
al{gaﬂr_ﬁﬁﬁh_ihch rights, including in particular the extension
of offices, shops and hotels built before 1 July 1948. As
indicated in the last deregulaticon White Paper 'Releasing
Enterprise’', The Secretary of State will shortly be bringing
forward proposals for some extensions of permitted developmant
rights in this aresa which would subgsumg this proposal.

The proposal to repeal section 169 was generslly supportad by
local authority LNATETES d by property interests,
while the proposed GDO changes 'wére disliked by authorities and
favoured by property interests. However] the balance of the
repréfEntations made suggests that the package is about right. We
have since received a number of representations from the Leadar
of Kenaington and Chelsea in particular, which indicate that
unacceptable planning applications designed to exploit the right
to compengation under section 169 continue to be 8 matter of
concern in those parts of central London where property prices
are exceptionally high.
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b. repeal of section 171 of tha 1971 Act.

Under section 171 compensation is payable whan listed buillding
congent ie refused for development (other than demolition of a
listed building) which does not require planning permission
because it is permitted by the GDO or because it is not
'development'. Since listed building consent is intended to
provide a stricter regime for listed buildingsa, it is illogical
to frustrate that stricter regime by providing an entitlament to
compensation when consent is refused. In somea instances (of which
County Hall could have been ona) the provision effactively
thwarts the conservation of important buildings. Tha proposed
repeal was opposed by some development and property interests but
was welcomed by local authorities and conservationists.

o, repeal of Part VII and section 167 of the 1971 Act.

These provisiona are a survival from the introduction of planning
control in 1947. Under tham compensation is payable for the
'unexpendEE_EEIEﬂgg“gfnqqgglgpmggy_ggEue' (UXB) whan planning
permission is rafused in certain circumstances, although that
compensation is repayable if a permission is subseguently given
for the land. The amount of UXB ig fixed under legiglation of
1954 by reference to the circumstances of the time, soc tha
compensation payvable has not increagsed since then in spite of
increases in land values. Az a result these provisions have
largaly fallen into disuse. However, the Department is still
obliged to amploy staff to secure recovery after planning
parmigsion has been given and such recovery action also glves
rize to unproductive work for landowners and their advigers. It
ig likely that the total cost of this activity exceads the sums
that can be recovered. The proposal to repeal these provisions
was therefore generally welcomed.

d. interest to be payable on planning compensation,

The consultation paper proposed nc change to the current position
that no interest is payable on planning compensation claims.
However, in last year's review of land companzation we concludad
that the reazons for not paying interest on certain types of
compengation while doing =0 for others do not hold goeod. Thae
package of measures already agreed by E(A) therefora includes a
proposal to make interest available for all typee of compansation
including planning compensation. Tha proposal has bean included
in the consultation paper on land compensation issues published
on 7 March and has been generally walcomed by respondents.

Dapartment of the Environment

Juna 1980
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PLANNING AGREEMENTS : : | g

Thank vou for your letter of & June seeking H Committee's agreement to the publication
af your proposed consuliation paper on planning agreements.

Douglas Hurd, Tony Newion, Kernneth Clarke, John Major, Malcolm Rifkind, Peter
Walker and Paul Channon wrote indicating that they were content for the draft
consultation paper to issue. Paul asked for the paper to be amended to indicate that a
developer might be expected to contribute to the cost of a road or road improvement
related to his development and that he might alse be expected to contribute to the cost
of subsequent maintenance of a road provided whelly or in part to serve his
development. | understand that yvou have taken these points on board. | understand also
that paragraph 5 has been redrafted along the lines suggested by John Major. Tony
Newton asked you to consider legislating to prevent the inclusion in a section 52
agreement of matters which should be dealt with by means of a planning condition, ii
the consultation exercise revealed a significant degree of suppori for such a measure.
He also asked you to be ready 1o respond to any requestis for clarification of the draft
guidance annexed 10 the consultation paper which might emerge in the course ol the
consultation exercise, and 1o consult his officials to ensure that there was the widest
consultation with business on your proposals and that his Department was aware of the
responses received from business., Peter Walker indicated that he would be undertaking
similar consultations in Wales.

No other colleague commented and vou may take it; therefore; that vou have H
Committes's agreement to the publication of yvour consultation paper, subect o the
points mentioned above.

I am copying this letter to the Prime Minister, members of H Committee, David Young,
Patrick Mavhew and 5ir Robin Butlsr. :

JOHN WAKEHAM

The Rt Hon Nicholas Ridley MP
Secretary of State for the Environment
Department of the Environment

2 Marsham Street

LONDON

SWiP 3EB
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From The Secretary of Siete for Wales
The Rt Hon Peter Walker MBE HMP
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PLANNING AGREEMENTS = o |

Thank wvou for copying to me your izyfér of 6 June to John
Wakeham enclosing a draft of a consultation paper you
propose to issue on the subject of planning agreements.

I think that the issums of a circular on planning gain is
timaly and that your proposals for legislation would be
useful. Clearly they should both be the subject of a
consultation paper and I propose to undertake consultations
along similar lines in Wales.

copies of this go to John Wakeham, other memebrs of 'H'
committes, the Prime Minister, David Young, Patrick
Mayhew and to Sir Robin Butler.

ko

Approved by the Secretary of State
and signed in his absence

Rt Hon MNicholas Ridley MP

Secretary of State for the Environment
2 Marsham Streat

London SW1P 3EB
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FLANNING AGREEMENIS :
f
Iy
The Home Secretary was pgrateful for gight of
vour Secretary of State's letter of-§ June to the
Lord President, seeking approval for tha igsue of a
consultation paper cn planning agreements.

The main interest for the Home Offlee arises
from negotiations with local authorikties on aites for
nev prison establishments. From that standpoint, we
see no difficulties in these proposals.

I em sending & copy of this letter to the
Private Secrecarles to the reciplenta of your
Becretary of State's letter.

i
0 %,M

MISS € J BANWISTER

R F M Bright, Esq.
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MR N (D le.
{through Mr Mpriger)

~
TOWN AND COUNTRY PLANNING BILL

You asked about policy clearance for the topics which Mr Ridley
would hope to include in a Town and Country Planning Bill.

2. The attached list of topice was annexed teo Alan Ring's
latter of 25 May to John Fullar. The latest position on those
items which do not have full policy clearance is As follows:

L Item 3, enforcement of planning controls. Consultation
on these proposals has just closed. The responses need to
ba aszsessed within DOE. 0Officials expect Mr Ridley to write
to memberse of H Committes in early July seeking clearance
in correspondence;

ii. 4 G in or planning a 1s. Mr Ridley
minuted the Prime Minister on 1% May. It has been agreed
that the issues should be discussed at E({LF). This will
probably take place on Tussday 11 July (although there may
be =some difficulty 1in securing the attendance of all the
necegsary Ministers, eg Mr Walker) ;

iii. Item 5. planning agreements. Mr ERidley wrote to the
Lord President and other members of H Copmittese on 31 Mav,
seaking clearance 1n correspondencea;

iv. Jtems 6 and 7, conseyvation, 1l1isting and minor
provisions. Mr Ridley will minute the Prime Minister,
copied to E(LF) members, seeking eclearance in
correspondence. A draft is with DOE Ministers, and should

issue garly next week.

ke Wil

7

ANDREW WELLS

14 Juna 1989




Main Items

Land Compensa-
tion

Development Plans

Enforcemant of
planning control.

Charging for
appeals, and
other improve-
ments to reduce
the burden of
applicatiocns
and appeals.

Planning agree-
ments.

Consecrvation
and listing.

Minor provisions.

TOWM AND COUNTRY PLANNING BILL

Policy clearance
with colleagues

obtained. Consultation
completed.

obtained., White Paper
published.

Carnwath Report
published and under
consultation. Final
policy clearance
June/July from H.

Being obtained.
Secretary of State’s
minute of 19 May to
the Prime Minister
and E(LF) members.

Imminent {(June) from
H or E(LF).

Imminent (June) from BT

Aannex B

Instrucktions to
Counsel

Notwithetanding
the Bill's
position as
"first reserve”
drafting
authority has
now been
sought.
Ingtructions on
(2) will be
ready in June
and on most
other items in
July. (Item (3)
ig likely to be
Saeptember).

ﬂ'{lffj .

Either obtained or

imminent from B or E(LF)
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From Tha Seorofary o Stabe for Wales

Hon Peter Walker MBE MP
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THE PLANNING APPEALS WORKLOAD AND THE INTRODUCTION OF CHRRGES
Atn pudt €5

I have seen your mgfiute of 19 May to the Prime Minister and

her Private Secretary's response of 31 May from which I note

that we will discuss the matters which you raise at a future

meating of E(LF).

I thought nonetheless that it would be helpful to respond
briefly to some of the points which you raise. First of
all, I confirm that my view about charging for planning
appeals has not changed. It is not that I do not suffer
pressures on the appeal system - our intake for the first 5
months of this year was 37% greater than that for the first
5 months inm 1988 - but 1 believe that charging for appeals
will not produce any lessening of the numbers of appeals in
the long term or help me to process them more guickly.
Desplte the growing numbers I am, by redeplaoyment of the
resources of my Department and with the co-operation of the
Inspectorate, producing a gradual improvement in handling
times.

on the 5 measures set out at (1) to (v) of your minute;

1 Increased fees would certainly glve more
opportunity to local planning authorities to increase
their staffs and hence less excuse for the greater
delays which are now taking place in handling
applications. But they would not be very popular with
applicants; there would be no guarantee that the
authorities would use the extra revenue for this
purposa, and their long term effect on the numbers of
applications 1= not likely to ba great:

Fit. there is 8 lot...

The Rt Hon Nicholas Ridley MP
Secretary of State for the Environment
2 Marsham Stresat

LONDON SW1D 3EB




. oo there is a lot to be said for this idea but I
fear that hard-pressed authorities would either have
to defer major applications in order to meat the
timetable for householder development or issue
refusals where they might, given a greater time to
make up their minds, have bean able to give permission
- thus of course increasing the number of appeals:

G 1 e B I do not much like the idea of a proliferation
of local development orders. We have been trying to
simplify the planning system over the last few years
and the more local variations wa allow from tha
national system the morse confusing it becomes;

1%, this seems reasonable;

V. the number of cases where this will be any use
will, as you say, be very small. But it will ba a
controversial proposal in that it will seak to take
away what many people regard as a basic right within
the planning system = the right to be heard in person.
I doubt that the degree 2f controversy which this will
arouse will justify our proceeding with it.

I am copying this letter to members of E(LF), Patrick Mavhew

and to Sir Fobin Butler.
h;%nkfd Enﬂhtitiff

Approved by the Secretary of State
and zigned in his absence
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DEPARTMENT OF HEALTH AND s0CIAL SECURITY -
Bichimond House, 79 Whischall, London SWILA 2N
Te lephone 200 300

r

From the Secretary of State for SHHICHHOEC. Health

Tha Rt Hon John Wakeham MP

Lord President of the Council

Privy Council Office

Whitehall

LONDON SWl IS5 June 1989
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PLANNING ARRARGEMENTS
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I have read Hicholas Ridley's szicr of & June and I am writing to
gay that I welcome his proposals ko amend Section 1 of the

Town and Country Planning Act 1984 =0 as to enable

Government Departments to enter inte Section 52 Agreements in
appropriate circumstances and to give a unilateral undertaking in

connection with a planning application.

I believe that the most effective development of surplus NHS land
may at times be constrained by the Crown's inability to enter into
Section 52 Agreaments. The change proposed by Nicholas Ridley

should certainly enhance the possibilities for obtaining the most

advantageous price for our surplus property.

I should be very happy for the consultation paper to be issued as
drafted.

I am sending copies of this letter to other members of H Committae,
the Prime Minister, David Young, Patrick Mayhew and to
Sir Robin Butler.

KENNETH CLARKE







the department lor Enterprise

The Rr. Hon. Tosy Mewton OBE, MP
Chancellor of the Duchy of Lancaster and
Miniseer of Trade and Indusery

Rt Hon Nicholas Ridley MP o ogpanrp
Becretary of State for

the Environment 1-19 Vicrona Smeet
Department of the Environmant London SW1H DET
2 Marsham Streat i

LONDON 01-215 5000
SW1PF 3EB Telex BA1 10745 DTHO G
Fox 01-222 2429

215 5147

i€ June 1989

\

T Nk,

FLANNING AGREEMENTS

Thank you for copying to me your letter of 6 June to
John Wakeham, enclosing the draft of the consultation paper you
propose to issue on the subject of planning agreements.

I am content for you to go out to consultation on both the
revised guidance and the three legislative measures you are
proposing. Although business recognizes that Section 52
agreements can, on occasion, be useful in facilitating
development which might not otherwise have gone ahead, there is
growing concern that some local authorities are using such
agreements to extract benefits that are not related to the
proposed development. In practice some local authorities appear
to be trying to usa these agreements to finance work l(eg highway
improvements), which is often remote from the actual
development, as a substitute for orthodox funding. 1In these
circumstances, developers are confronted with the choice of
paying up or having their applications dalayed while they go to
appeal, which itself is a lengthy and costly process. I am
therefore sure business will welcoma both your intention to
18sue revised guidance on "planning gain™ and the three new
measures you have in mind, particularly the proposal to snable a
developer to give a unilateral undertaking.




du o

the department lor Enterprise

However, I suspect that business will be disappointed that you
are not intending to legislate to prevent matters which should
be dealt with by means of a planning conditien, being included
in a Section 52 agreement. I know that the Sainsbury Group have
been pressing for Section 52 provisions to be appealable, whilst
the planning permission stands undisturbed. It seems anomalous,
if a Section 52 agreement has to be related in scale and kind to
the development proposal, that it is not subject to appeal in
the same way as the development proposal itself. If the
consultation exercise reveals a significant degree of support
for such a measure, I hope that you would be willing to look
again at the possibility of legislating: if Section 52
provisions were put on the same footing as planning conditions,
local planning authorities might have less of an incentive to
seek to impose planning agreements rather than planning
conditions.

My other concern is whether the advice in the guidance is
sufficiently detailed for developars and planning authorities to
be clear about what is reasonable and what is unreascnable in
this context. I note for example that the earlier circular had
a paragraph on mineral developments and paragraph 8 might
perhaps be supplemented by a few examples of what is regarded as
reasonable practice. I realise that balance needs to be struck
batwean flexibility and precision but I hope that you will be
able to respond positively to any requests for clarification
that may emerge from the consultation exercise.

Given these points, I believe it is important that there should
be the widest possible consultation with business on your
proposals. I should be grateful if your officials could liaise
with mine on this point, and in due course ensure that they are
informed of the responses you receive from business.

I am copying this letter to the Prime Minister, John Wakeham,
other Members of H Committee, David Young, Patrick Mavhew and
Sir Robin Butler.

|
fr//
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The Rt Hon John Wakeham MP

Lord President of the Council

Privy Council OfTice

Whitehall

LONDON
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PFLANNING AGREEMENTS
Nicholas Ridley copied to me his letter to you of 8 June. I am content
for him to issue the proposed consultation paper. I propose to study
the pogition in Scotland ‘Turther before deciding whether L [ollow suit,
because there appears to be less need for new guidance on this subject in
Scotland and some al leasl of legislative changes which Nicholas proposes

involve matters which would not require legislation in Scotland, because
of our different arrangements for registration of title.

I am ecopying this letter to the members of H Committes, the Prime
Minister, David Young, Patrick Mayhew and Sir Robin Buller.

MALCOLM RIFKIND

HMP16512.039







The Rt Hon Nicholas Ridley MP
Secretary of State for the Environment
Department ¢f the Environment

2 Marsham Streek

LONDON
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Thank vou for zending me a copy of your letter of _b6-TUne to .John
Wakeham about "planning gain'" and your proposed consultation

F'.'-J]'.'i'E"l' "

I generally welcome wvour proposed consultacion paper, In
particular, I support the proposal to legislate to allew
unilateral undertakings by developers as an alternative to
section 52 agreements, and alse the proposal to enable
Covernment Departments to make secticnm 32 asgreements, cthus in
certain cases making It easier for Crown land te be developed,

I agree that it would be timely to update the current guldance
on the extent to which, and the manner in whieh, planning
authorities should seek to secure - either in cash or kind -
contributions from developers when Cthey are granted planning
permissions., [ agree broadly wit the proposed general
restatement of poliev. But 1 have two reservations of
substance.

My first reservation is that it 1s reasongble in some cases Chat
the developer should contribute not only to provision af an
adequate access to the sice, but also to the cost of a related
road or road improvements. We find that developers are
increasingly willing to consider Eunding of major road works
which help their schemes; and indeed it iz an essential element
af our policies for private financing of roads to encourage this
in appropriate cases. In this respect the draft consultation
paper seems Ltoo restriccive,




My second reservation relates to paragraph 8 of your dralc, in
which vou seek to rule out securing contributions Cowards the
costs of subsequent maintenance. 1 take cthe view that in
general it is reasonable Lo expect the developer to contribule
to the costs of subsequent maintenmance of a road provided wholly
or in part to serve his development.

You may recollect that esrlier this vear we published a Guidance

Note on the use of section 278 of the Highways Act 1980 for the
purposes of financing trunk road schemes. Contributions by
developers under section 278 are an Important source of priwvate
finance for roads. Our Guidance Note, which was cleared with
your Department, indicates specifically that we will mnormally
expect contributions FErom developers to cover the costs of
subsequent maintenance as well.

| sugpest, Cherefore, that my offfelals get Logether quickly
with yours to agree appropriate amendments (o che draft
consultation paper, to taske account of these two reservations
and to make specific reference to section 278 of Lhe Hlghways
fpet 1980 and the Guidance More.

I am sending copies ol this letter to the Prime Minister, te
o o

colleagues on "H" Commictee, and to David Young, Patrick Mayhew
and S5ir Robin ‘Butler.

PAUL CHANNON
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PLANNING: THE SAINSBURY GROUP

The Prime Minister was grateful for
your Secretary of State’'s note of 25 May
reporting on his further discussions with
the Sainsbury Group. She-notes the importance
which he and the Group attach to early legislation.

She was alsoc grateful for a copy of
your Secretary of State’s letter-of 6 June
to the Lord Fresident. ©5&he has noted without
comment your Secretary of State's plans
to issue a consultation paper.

{ CAROLINE SLOCOCK ]

Roger Bright, Esq.,
Department of the Environment.
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the deparoment for Encerprine

The Rt Hon. Tony Mewton OBE, MP
Chancellar of the ]:lll.l.d':r'.r of Lancaster and
Miniwter of Trade and Incustry

. Rt Hon Nicholas Ridley MP Department of
Secretary of State Trade and Induscry
Department of the Environment 19 Vicsorii Strest
24 Marsham Street London SWI1H OET
LONDON wiries
SWlP 3IERB 01=215 5000
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Fax (1-222 2629
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THE PLANNING APPEALS WORKLOAD AND THE IHTRGDUCTIE%@GF CHARGES
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Thank you for copying to me your minute :E;_J.-B"('_I;Fy to the Prime

Minister. I have also seen the letter dated 31 May from

10 Downing Street. Although we will be discusaing your proposal

to introduce charges at BE{(LF) later this month, I understand you
are keen to have responses to your minute in the meantime.

My main concern remains the absence of a direct link between the
l;ng;ﬂductian of charging and the provision of a better service

for appellants. I believe we must hold out to business the
rospect of guicker decision times, especially if charging 1s
introduced in England alone.

I am sure it would be helpful, as you suggest, to include in
your consultation paper proposals about performance levels for
the Planning Inspectorate eg. average length of time taken to
decide appeals, prodoctivity per Inspector, and the cost per
case, I also share vour views abount the importance of the
Inspectorate being able as an agency to use its raceipts In
order to increase the resoarces 1t has available and theresehy
improve the level of its performance. Companies House, which in
many ways =zaems to me analogous to the Inspectorate, operates on
this basis, More generally, I see the opportunity it provides
for improving guality of service to the public as one of the
principal benefits of establishing an executive agency. In Ehe
case of Companies House, David Young and I - and the private

SBAAAW
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sector members of the steering board - attach as much importance
to this as to improving productivity and reducing unit costs, I
would expect the Planning Inspectorate to benefit from a similar
balange between guality of service and productivity targets.

As far as the Compliance Cost Assessment (CCA) is concerned, I
agree= that In your consultation paper you should include a
paragraph broadly along the lines you propose. It would be
helpful, however, if compliance costs could be given for all
sizes of business, not just small businesses, and the numbers
conld be multiplied out so that the total cost on business of
the proposed charges was aggregated. Perhaps your officlials
could agree a revised paragraph with my Department's Enterpriss
and Deragulation Unit.

As for appeals against non-determination, I shall not press my
suggestion that they should remain free of charge. Howevar, I
ramain concernad that under the proposed system appellants may
find themselves financially penalised by having to take cases to
appeal because planning authorities have either failed to decide
on their applications within the regquired time or acted
unreasonably in rejecting their applications. At present,
appellants can claim back their costs, only if the appeal has
bean decided following a publiec inguiry: however, I understand
that there is a provision inot yvet enacted) to award costs in
cases decided by written representation. While I appreciliate
that there would be serious resource problems in using this
power now, I hope that it may be possible to do so when the
Inspectorate becomes an agency. The knowledge that costs will
be awarded for unreasonable behaviour in appeal cases; whether
they are considered at an inguiry or by means of written
representation, might well provide an additional discipline and
stem the number of unnecessary appeals.

Finally, I balieve vou are right to look at ways of improving
the operation of the development control system both at the
application and appeal stage, even if the impact on the number
of appeals may well be relatively small. As you say, the whole
syatem is under severe strain and T believe business will
welcome any initiative that produces swifter decision times.

0Of the five measures you suggest, I very much welcome the
proposals to introduce deemed permission for householder
davelopmant and to give you the power to decide whather an
appeal needs to be heard at an inguiry. However, I have
raservations about the proposals to double planning application
fees and to allow local authorities to give genaral permission
for particular types of development. The former may discourage
some small business from proceeding with propesals to expand
their operations, aven though they will bring long-term
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the deparenent jor Entenprise

benefits. 1 would therefore hope that you could consider the
possibility of phasing in full cost recovery. As for the
proposal to allow leocal authorities to give general permission,
I am concerned that this may lead to a proliferation of
different planning arrangements in neighbouring authorities.
Business reguires a degree of certainty and consistency in its
dealings with the planning system and may be confused rather
than helped by such an arrangement. It might be preferable for
any deregulatory steps of this nature to be introduced on a
national basis,

I am copyving this letter to the Prime Minister, other members of
E{LF), the Attorney General and Sir Robin Butler.
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10 DOWNING STREET

LONDON SWIA 2AA
From the Principad Private Secrefary 9 June 1989

Deo. Lo,

PLANNING CASEE FOR MINISTERS CONSTITUENCIES

The Prime Miniater has seen your Secretary of State's
mimite of 27 April and the Attorney General's views as sat
out in his minute of 26 May.

She has noted that, as a matter of law, any
represeantations made by Ministers in a planning case would
have to be made available to all othsr partiss, and hence
made public. The issue is therefore whether Ministers
should confine themselves to passing on representations made
by their constitoents without comment of their own, or
whether, as the Attornay Ganeral has suggested, it is
possible for Ministers to make representations in a
restrained way which would be consistent with the principle
of collective rasponsibility.

The Prime Minister took the view that while such low
kay representations might be permissible as 3 matter of law,
it would be wvery difficult to put this into practices in a
way which did not create political difficulties for the
Government. GShe therafore concluded that Ministers, whether
having planning responsibilities or not; should refrain
from expressing a view on planning applications or planning
appeals, othar than when their personal interests are
involved. G5he wishes Ministers to confine themselves to
passing on their constituents' representations to the
Ministers concerned.

On matters where representations made by Ministers do
not, as a matter of law, have to be shared with other
parties and hence made public, the Prime Minister agreed
with the Attorney General's views that it should be open to
Ministers to make representations provided they are not
involved in making the ultimate decision.

Conld Sir Robin Butler consider whether any changes are
requiraed to "Questions of Procedure for Ministers®™ or
whether any further steps are needed to communicate the
Prime Minister's conclusions to Ministers.

I am copying this letter to David Crawley (Scottiszsh
Office), Stephen Williams [Welsh Office), Michael Saunders
{Law Officers Department) and to Sir Bobin Butler.

1"*|:‘:|'l|.,|_-...--|. ’7-'1.-—!.-4---’-}
Poigoped T Rt
[ ANDREW TURENBULL)

Rogar Bright, Esg..
Department of the Environment.
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FHIME MINISTER

PLANNING AND THE SAINSBURY GROUP

Attached are two notes from the Secretary of State for the

— e —

Environment about planning, with advice from Carolyn Sinclair.

e - — —— —

—

Mr. Ridley's note of 25 May is largely for information, but it
s — ey

also stresses the need for an early Planning Bill {(currently

——

in reserve for 1989/90) and sets the agenda for the next

meeting in July of the Bainsbury Group. The guestion of
charging for planning appeals (which Scotland and Wales do mot
“wish to adopt) is to be separately discussed at an E(LF) in

——

Julvy,

I

Mr. Ridley's letter of 6 June sets out more detailed proposals

. e ey 5 e T ———— ..I.
on planning agreements and asks colleagues to agree to his

issuing a consultation paper in mid-June.

Carolyn Sinclair advises that Lord Sainsbury is broadly

happy with these proposals:; and wishas you to know how much

=——raro

== SE

his relationsaip with the Department of the Environment has

improved. He confirms the importance the Group attaches to

the Planning Bill securing a place in tha 1989-90 legksiative

programma. Carolyn suggests you agree to Mr. Ridley's

i

consualtatclion doorumant.

Ara yvou content fors:

Mr. Ridley's note of 25 May to form the basis of the
agenda for the naxt Sainsbury wroup?

for Mr. Ridley to issue his consultation paper on section
52 planning agreemants?

>
CAROLINE SLOCOCK

8 Juns 1989
EL1DNY¥




. FRIME MTNTISTER 9 June 1989

PLANNING AND THE SAINSBUORY GROUP

Nicholas Hidley minuted to you reporting on his meeting
with the Sainsbury Group on 24 Mav. You are meeting the

Group on 10 July.

He has written separately to John Wakeham enclosing a draft
consultation document on "planning gain®. He wounld like

to isgue this by mid-June. He says that it has the support
of the Sainsbury Group.

This note deals with both igaues.

Report of Discussion with the Sainsbury Group

Hicholas Ridley'"s minute suggests a considerable measure

of agresement between his Department and the Bainsbury Group.
e ————

Lord Sainsbury has confirmed this. The Group are very happy

with the propesals to streamline the planning system which

have been identified by DOE in recent months,.

Their main concerns nNow are:

that the Planning Bill giving effect to the improvements
should secure a place in the 1989-90 legislative programme

(it 15 currantly first reserve).

that the Planning Inspectorate should become a Next

Steps Agency with real managerial power, Lord Sainsbur
— :rr

fears that a Treasury stanglehold on pay rates may
_ = A T o
prevent the agency from offering an efficient service

against payment both for applications and appeals.




. There are one or two detailed points which Lord Sainsbury

will want to raise at his meeting with you:. These will
be covered in the briefing. At this stage he wanted you

to know how much the atmosphere had improved in his relations

with the Department of the Environment.

Consultation Document on *"Planning Gain®

Agreements made under Section 52 of the Town and Country
Planning Act 1971 whereby a developer provides something
- such as an access road - which cannot be secured by a

planning condition are commonly described as "planning gain”.

Hicholas Ridley has concluded that such agreements serve

to 6il the wheels of planning by giving local communities

an incentive to allow development. But 1t 15 important

o

to prevent local authorities from using Section 52 to hold

developers to ransom. Lord Sainsbury agrees with both points.

The last planning guidance on Section 52 agreements was
isspned in 1983. MNWicholas Ridley proposes to issue a consultation

document setting out

{a}) revised guidance basically reaffirming the 19383

- —— e :
advice, but with more clarification:

three Section 52 proposals for inclusion in his

Planning Bill.

e — 5

The three proposals for legislation would

kil enable developers to give a unilateral undertaking

to do certain things whers aEreemPnr with a local
authority cannot be reached;

enable a4 planning agreement or unilateral undertaking

to be discharged when its planning purpose had
disappeared:




(iii) enable the Crown to enter into Section 52 agreements.
John Sainsbury strongly supports (i) and (ii).

Conclusions

The proposals on Section 52 look sensible. Revised guidance
will serve to remind people how this tocl can be used; and
should encourage greater conformity of practice by local

Aulthorities,

= Agree that Nicholag Ridley should issue his consultation

paper on Section 52 planning agreements?

LCARODLYHN SINCLATER
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Treasurny Chambers, Parliament Streer, SWI1P 3AG

The Rt Hon Nicholas Ridley MP

Secretary of State for the Environment

2 Marsham Street

London f

SW1F 1EB ui.'
' i?““" June 1989
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THE PLANNING APPEALS Hﬂﬁ;ﬂﬁiﬂ AND THE INTRODOCTION OF CHARGES

-

In your minute of 19 ﬁuf to the Prime Minister, you raised the
issue of a link between charges for appeals against planning
decisions - which should helpfully moderate demand on the Planning
Inspactorate - and the FESOULCes to be provided to the
Inspectorate.

There are two issues here. First, at present the Inepectorate's
running costse are, of course, Iincluded within those of your
Dapartment for control purposes., The introduction of charges to
recover costs would be helpful in meeting the criteria established
by E(A) in 1986 for exemption from gross running costs control, if
you were minded to pursue that in connection with your intention
to launch the Inspectorate as an executive agency in due course.
A charging system would need to be supported by robust financial
reporting systems and controls, which (inter alia) we should neead
to ha satisfiad abomt in considaring an armlicstinn foar avamntinon

Subiect to that, the exemption route would be available, whatever
the decision on the second issue, ie the classification of the
receipts’ as revenue or negative public expenditure.

This is the issue I raised in my letter of 17 April. Following
further discussion between officials, I understand that tha costs
to the Inspectorate of dealing with appeals depend essentially on
whether the appeal is dealt with in correspondence oOr by a
hearing, and on the length of the latter. The critaeria for
clasalfication as negative public expenditure require a closer
alignment between the costs of dﬂalin% with particular categories
of appeal and the rate of charge applicable than you propose., If
you were able to revert to your original proposals for simple
CONFIDENTIAL
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charges based on the type of appeal and the duration a’n}-
hearing, on which the costs depend, I believe that classificd®ion
as negative public expenditure could be achieved. This would
clearly be helpful in dealing with the programme implications of
increases in the Inspectorate's workload. But as I say, it is not
essential for exemption from gross running costs control, which I
think is the nub of your point about a link between charges and
resources provided.

I am copying this letter to members of E(LF) Patrick Mayhew and
Sir Robin Butler.

CONFIDENTIAL




I MARSHAM STREET
LONDON SWIP JEE

01-276 1000

by ref:

Your el :

The Rt Hon John Wakeham HMP
Lord President of the Council
Privy Council QOffice
Whitehall

LONDON

5wl é, June 1989

Do Lk Resstuy.

PLANNING AGREEMENTS §F

I wrote to the Prime Minister on 19 May about the planning appeals
workload and the introduction of charges. I am writing te you
separately about other legislative proposals to improve the working
of the development control system. This letter is about the third
topic on which I would like to invite public comment as we prepare
for planning legislation.

There is much public debate about "planning gain" and "community
benefit" and their place in the town and country planning system.
Section 52 of the Town and Country Planning Act 1971 empowers local
authorities to make agreements with developers "for the purpose of
restricting or requlating the development or use of land®™ in their
area. There are similar provisions in other legislation. Their value
arises vhere it is desired that the developer should do something

eg contribute infrastructure that cannot be secured by a planning
condition. Section 52 agreements are binding on successors in title.

hAe I have said, planning agreements are most commonly used to
provide for a developer to contribute infrastructure - for example
car parking, a new access road, open Gpace or sewerage treatment
capacity - associated with a development proposal. My Department’s
policy advice on this subject was last set out in a circular issued
in 1983. Its essence is that developers’ contributions should be
reasonably related in scale and kind to the development proposal.
Contributions going beyond what is necessary toc secure the
development in planing terms are not appropriate to a planning
agreement.

There is in practice a considerable diversity of approach to
planning agreements among local authorities. In particular some of
the matters suggested by authorities or developers for inclusion in
planning agreements give rise to suggestion on the one hand that the
local authority or community are being "bribed" by the developer or,
contrariwise, that the developer is being held to ransom by the
authority. S S T Y -




My own view is that the present guidance has it more or less right.
I do not want to stand in the way of community benefits freely

offered. But there are some important fuqiﬂru to consifier. First, a
developmént should be Eranted or refused permission on its slanninq

merits. It would be guite wrong for permission to be grante o one
dsuaiupar but withheld from another for an identical development
bacaugse of extraneous benefits that one could cffer and the cther
could not. A planning decision must not be affected by extraneous
benefits offered or sought. Secondly, there must be no possibility
that, if extraneous benefits were available, a pecrmission which is
being delayed or withheld could be accelerated. Thirdly, even where
all those involved know that a decision is being taken on planning
merits, the mere presence of extraneous benefits may create
suspicion among competitors and the public about the nature of the
decision process.

These Eactors indicate that q%giﬂgggg;_;n;g_nllg! to be exercige-in
relation to offers or invitations to offer extranecus benefits in
the context of a planning application, if the operation of the
planning system and the repute of those who operate and use it is to
be uphe?d, I conclude that the advice in Circular 22/83 is broadly
correct, but that some restatement and clarification would be
useful. Accordingly, I invite colleagues’ to agree the draft

reavised guidance which is annexed to the enclosed draft congultation
papels

I also invite colleagues to agree the three legislative proposals
described in the draft consultation paper. The first two have been
devised following extensive discussions with the Sainsbury Group.
One would enable a developer to give a unilateral undertaking to
carry out certain works or to do whatever the undertiking may
spBCify. The advantage of this would be te avoid this being held to
ransom by the need tc reach ugraament with an unco-operative 1ocal
dlithority. The second proposal would provide for the discharge of a
planning agreement or unilateral undertaking when its planning
pufpose fad faded. The tHird proposition would enable the Crown Eo
ente@f Ifte Section 52 agreements; it is essentially a tidying up
measure. e

.

It has also been suggested to me that I should legislate to prevent
matters being dealt with gq_g_g%ggnip agreement where they can be
dealt with by condition. There is an“%ﬁﬁ?éasfng tendency for
authorities to include matters in agreements as well as or as an
alternative to conditions when the latter would suffice, partly no
doubt because at present conditions can be appealed while agreements
cannot. I have concluded, however, that to attempt to legislate to
this effect might well be counter-productive. There is inevitably a
grey area surrounding what is fit for an agreement or condition
which we shall not be able to clear away. However I believe that the
legislative measures I am proposing will be equally effective as
they will enable developments to resist unreasonable agreements just
as they can now resist unreasonable conditions. I shall however
restate my present firm advice that agreements should not be used
where conditions would suffice. i ——

—_—




I would like to issue the enclosed consultation paper by mid-June.

I am sending coples of this letter and the enclosure to members of H
Committes, the Prime Minister, David Young, Patrick Mayhew and to

Sir Robin Butler. . 3

-] HIEHDLHE RIDLEY

[Approved by the Secretary of State
and Signed in his Absence)




CONSULTATION FAPER

PLANNING AGREEMENTS

4K This consultation paper invites comments on new draft policy
advice on the subject of planning agreements (which are normally made
under the powers of Section 52 of the Town and Country Planning Act,
1971, but sometimes under other powers) and on threa proposals for
legislation.

2. The White Paper, "Releasing Enterprise”, published in
Novembar 1988, said (paragraph 6.2.5),

"Guidance has been given on the circumstances in which
developers may reascnably be required to enter into
agreements affecting the development or use of land, as in
effect a pre-condition of the grant of planning permigsion
for a particular development. But there is evidence that
such agreements are sometimes required where they are not
necessary for the development to proceed, and the Government
are considering the issua of further policy guidanca to
curtail abuse of thesa powers."

The Government now proposes:

(1) To issue new policy guidance on this subject, replacing that
in DOE Circular 22/B3 (Welsh Office Circular 46/B3). A
draft of a new guidance is annexed to this paper.

To introduce new statutory provisions, when the legislative
opportunity occurs, to amend and supplement those in

Section 52 of the Town and Country Planning Act 1971. These
praoposals are sat out in paragraphs 4-8 below.




Unilateral undertakings as an alternative to Section 52 Agreemants

4. Section 52 of the Town and Country Planning Act 1971 enablas a
local planning authority to enter into an agreement with any person
interested in land in their area for the purpose of restricting or
regulating the development or use of the land. A developar is not
ocbliged to enter into a Section 52 agreement and if a local planning
authority hold out for one, he may appeal against non-determination of
his application. The Inspector or the Secretary of State may conclude,
however, that permission could be given only if the development meets
some requirement that cannot be met by impesing a condition. At
present, the only alternative to refusal is to suggest that an
agreement might be entered into. But this is unsatisfactory sinca on
the cone hand the Inspector or Secretary of State cannot specify the
tarma of such an agreament, which is a matter for negotiation between
the parties:; and, on the other, the developer may be unable to reach
agreamant with the local planning authority.

5. Accordingly, it is proposed that there should be statutory
provision enabling a developer to give a unilateral undertaking,
binding on him and on successors in titla, to carry ocut certain works
or to do whatever the undertaking may specify. The advantaga of such
an undertaking, which would be enforceable by the local authority, is
that it would not be necessary for the local planning authority to
agree the terms. In considering the related planning application or
appeal, the authority or the Secretary of State would be regquired to
have regard to the terms of any unilateral undertaking offered by the
developer (or any agreement which he is willing to enter): and the
developar would be empowered to give further undertakings (or cffer to
enter into further agreements) during the course of appeal
proceedings.

Power to discharge all or part of Section 52 Agreements or Unilateral
Unan:takingg

6. A party to a Section 52 agreement can apply to the Lands Tribunal
for the agreement (or part of it) to be discharged if it is obsolete,
but thers is no provision for appeal against an agreement which, while
not cbsolete in legal terms, no longer has utility or validity for
planning purposes. For example, an individual may buy land which
enjoys planning permission for residential development but is subject




to a Section 52 agreement to maintain access to a community building
beyond the site. In the time which has elapsed since the permission
was granted and tha agreement was made, a different access to the
community building has been provided across other land, and the need
for the Section 52 agreement in connection with the residential
permission has disappeared.

7 Accordingly, the Government proposes to legislate to enable a
party to a Section 52 agreement to apply for the agreement (or part of
it) to be discharged on the ground that ita planning purpose has ended
or is no longer relevant, so that the permission would become (to that
extent) unancumbered. Comparable applications could be made in
raspect of all or part of the unilateral undertakings proposed in
paragraph 5 abova. The power could be similar to Section 31A of the
1971 Act, which enables application to ba made to revoke or Vary
conditions attached to an earlier planning permission. There would he
provision for appaal to the Secratary of State against refusal of such
an application.

Section 52 Agresments and Crown Land

B. Section 1 of the Town and Country Planning Act 1984 enables
planning permission to be obtained for tha development of Crown land
prior to its disposal. It does not, however, enable a Government
Department to enter into an agreement under Section 52 of the 1971 Act
(for the purpose of restricting or regulating the developmant of the
land) with the local planning authority. Difficulties have arisen in
cases where the local planning authority consider that such an
agreement is needed before planning permission can be granted. It is
therefore proposed to amend Section 1 of the 1984 Act so as to enable
GCovernment departments to enter into Section 52 agreements in
appropriate circumstances and to give unilateral undertakings as
proposad above.

Responses

(9. Comments to ba sent to ....]




12.5.89

115 This guidance gives advice on the proper use of planning
agreements (usually made under Section 52 of the Town and Country
Planning Act 1971 but sometimes under other powers). It substantially
reaffirms, with some amendment, the advice given in Department of the
Environment Circular 22/83 (Welsh Office Circular 46/83) which it
supersedes, and in PPG1.

Definition

[ The term "planning gain"” has no statutory significance and is not
to be found in the Flanning Acts. The whole planning process is
intended to operate in the public interest, in that it is aimed at
securing economy, efficiency and amenity in the development and use of
land. This is achieved through the normal process of development plan
preparation and the exercise of development control. In granting
planning permission, or in negotiations with developers and other
interests that lead to the grant of planning permission, the local
planning authority may seek to secure modifications or improvemnsnts to
the proposals submitted for their approval. They may attach
conditions to the grant of approval, and they may seek to enter into
an agreament with the developer regarding the use or development of
that land or of other land or buildings.

- By these means the local planning authority can aim to ensure
that new development or redevelopment is facilitated while having
regard to the interests of the local environment and other planning
considerations. The term "planning gain " has come to be used vaery
loosely to apply both to this normal and legitimate operation of the
planning system and also to attempts to extract from developers
payments in cash or in kind for purposes that are not directly related
to the development proposed but are socught as "the price of planning
permission”. The Planning Acts do not envisage that planning powers




should ﬁa used for such purposes and in this sense attampts to exact
"Planning gain" are outside the scope of the planning process. Since
the term "planning gain" is imprecise and misleading, it is not used
in this policy guidance which relates to the role of agreements in
the propar exercise of development control. This guidance is not
concerned with matters arising from other legislation, a.g. the
requisitioning of the provision of a water supply or of a public sewer
from the Water Authority under the Water Acts 1945 and 1973, or
agreements made under the Public Health Act 1936. Insofar as such
arrangements are made in connection with the grant of planning
permission, however, this guidance is relevant in those circumatances.*

Ganaral Policy

4. The following paragraphs set out the circumstances in which
certain types of benefit can reasonably be sought in connection with a
grant of planning permission. They are the circumstancas to which the
Secretaries of State and their inspectors will have regard in
determining applications or appeals. They may be briefly stated as
those circumstances where the benefit sought is related to the
development and necessary to the grant of permission. Whether or not
the parties are willing to enter into other agreemants unrelated to
tha development, is a matter for the parties concerned; but local
planning authorities should take care to ensure that the presence or
abgence of such arrangements or extraneocus benefits does not influence
their decision on the planning application. Authorities should bear
in mind that their decision may be challenged in the Courts if it is
suspected of having been improperly influenced in this way.

Bics Flanning applications should be considered on their merits having
regard to the provisions of the development plan and any other
material considerations and should be refused only when this sarves a
clear planning purpose. The question of imposing a condition -

1"I'«Ic:utvan: The Government has introduced an Amendment to the Water Bill,
now before Parliament, which would enable water companies to levy
connection charges on new development, and these provisions would
suparsede the use of 5.52/1971 for those purposes.




whathar hagativa or positive in character - or of seeking a related

agreament, should arise only where it is considered that it would not
ba reasonable to grant a permission in the terms socught without such
condition or agreement. It follows that an authority should consider
the imposition of conditions, or seek agreements, only where it would
ba unreasonable to grant permission without them.

6. If a planning application is considered in this light it may be
raasonable, depending on the circumstances, either to impose
conditions on the grant of planning permission, or (where the planning
objection cannot be overcome by means of a condition) to seek an
agreement with the applicant which would be associated with any
permission granted. As with conditions, such agreements should be
sought only where they are necessary, relevant to planning, and
raelevant to the development to be permitted. Unacceptable development
should never be permitted because of extranecus benefits offerad by
tha applicant nor should a dqvelupnant that is otherwise acceptable be
rafused permission simply because the applicant is unwilling to offer
such extraneacus benefits.

T Tha test of the reasonableness of seeking such an agreement by an
applicant for planning permission depends on whether what is raguirad:

(1) 1is needed to enable the development to go ahead,
e.g. provision of adeguate access, [water supply and
sewerage and sewage disposal facilities (advice on the
provision of infrastructure is given in Annex A of DOE
Circular 22/80 (WO Circular 40/80) and on land drainage in
DOE Circular 17/82 (WO Circular 15/82)]: or

in the casa of financial payment, will contribute to meseting
tha cost of providing such facilities in the near future:
or

is otherwise so directly related to the proposed development
and to the use of the land after its completion, that the
development ought not to be permitted without it, e.g. the
provision, whather by the applicant or by the authority at




the applicant's expense, of car-parking in or near the
development, of reasonabla amounts of open space related to
the development, or of other public infrastructura the need
for which arisea from tha development.

[Appendix A illustrates the application of thase general principles to
the provision of car parking.]

Such agreements can therefore relate to land or buildings other than
those covered by the planning permission, provided that there is a
direct relationship between the two. But they should not be sought
whare this connection does not exist or is too remote to be considared
reasonable.

8. If what is required passes one of the tests set cut in tha
preceding paragraph, a further test has to be applied. This is
whather the extent of what is required is fairly and reasonably
related in scale and kind to the proposed developmant. Thus the
developer may reascnably be expected to pay for or contribute to the
cost of infrastructure which would not have been necessary but for his
development, but his payments should be directly related in scale and
kind to the benefit which the proposed development will derive from
the facilities to be provided. They should ba limited to providing
what is needed in the first instance. The costs of subzegquent
maintenance and other recurrent expenditure should normally be borne
by the authority or body in which the asset is to be vasted, and the
planning authority should not attempt to impose commuted maintenance

sums when considering the planning aspects of the development. 1In the

case of small areas of open space or landscaping principally of
benefit to the development itself rather than to the wider public, the
developer can reasonably be expected to make suitable arrangements for
subsaguent maintenance.

Conclusion

9. This note is intended to provide guidance to local authorities
about the proper limits of their statutory development control powars.
The Secretary of State will deal with each case coming before him on




its merits but he is unlikely to uphold on appeal demands by local
authorities which go beyond the guidelines above. Where a planning
authority intends to seek such agreements, or to impose such

obligations, on a regular basis in relation to similar types of
development, it should set out those requirements in the developmant
plan. If a planning authority seeks to imposa unreasonable
obligations in connection with a grant of planning permission it is
opan to the applicant to refuse to accept them: he has tha right of
appaal to the Secretary of State against a refusal of permission or
imposition of a condition, or the non-determination of the
application. Such appeals will ba conaidered in the light of the
advice given above. Where an appeal has arisen because of what seems
to the Secretary of State to bea an unreasonable demand on the part of
the local planning authority in such a case, and an inguiry has been

held, he will consider sympathatically an application which may be
made to him for the award of costs.

Cancallation

12. DOE Circular 22/83 (WO Circular 46/83) is cancelled.
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Ref. A0B9/1495

ME TURMNBULL

Planning Cases in Ministers' Constituencies

¥ou told me that the Prime Minister was minded to hold a
meeting with colleagues on the issue covered by the Attorney
General's minute of 26 May, commenting on a minute of 27 April
from the Secretary of State for the Environment. £ %

Z. I think that the Attorney General's minute fails to dispose
®f the issue and that a meeting may well be TiGoe=sary. B

—

s I The Attorney concludes that Ministerse can properly make
representations on planning matters, provided that they are not
themselves the Minister taking the d@cision. However, it is hard

to £ oints which the Attorney makes
in his m%mutei The first is that material which the decision-
maker” takes "into acco e _available part

L in the decision; and the second is that a
Minister should not participaté in publie representations to
colleagues. But if a representation on a planning matter is to
be made available to all parties, surely it effectively becomes a
public representation? —Thi= was the point which the Secretary of
State for the Environment was making in his minute of 27 May
when he argued that Ministers should not mnake representations
from a constituency standpoint, whether publicly or privately, on
matters awaiting planning decisions.

3, This accords with the advice which the Cabinet 0Office has
given in the past. For example, in 1983 Mr Patrick Jenkin, when
Secretary of State for Industry, was advised not to give evidence
to a road planning enquify in his constituency.

— —

4. On matters where representations made by a Minister do not
have to be made availablé to ctRer parties and therefore do not
become public, I see no objection to the Attorney's view that it
should be open to Ministers to make representations provided that
they are not invelved in making the original decision.

e

erB.

ROBIN BUTLER







PRIME MINISTER

PLANNING CASESE IN MINISTERS' CORSTITUENCIES

Mr.

the guidance to Ministers on thelr iavelvement in planning

casaes 1n thelr comstituencles. It also seeks to extend the

L =L

sama principles to other quasi-judicial decisions of Ministers

such as hospital and school closures.

This discussion started in the Scottlsh Office where Lord
Cameron, then the Lord Advoecate, set out his own views. These

were rather more liberal than those which Mr. Ridley is now

proposing. In his advice to the Scottish Office and draft

e WE -

guidance note he produced - Flag B - the Lord Advocate argued
thats:

(1} where a Minister has no planning responsibilities
= —
there is no legal reguirement preventing him from taking up a

p]anning matbtar as a consktituency MP, provided he makes clear

that he 15 acting as such. Whare the matter before the

—

Eétfetary of State is likely to become so, his involvement

shoauld be confined Lo correspondence or parscnal interviews,

TR

Whare the matter was not thought

likely to go to appeal, Ministers may make public

r@preseﬁhtinns to the planning authority.

——————

(ii} for Ministers with planning respensibilities, a
Minister could be involved provided that when an issue came to
the Secretary of State on appeal, the Minister in guestion
sbtood aside.

_—
oo AR

Mr. Ridley wishes to take a more restrictive view. Combining

the two principles of collective responsibility and the

requirement of unbiased judgemept, he arrives at the

conclusion that even Ministers without planning
responsibilities should not express views on local planning

issues. He sees no wvofe for privately expressed views as

———




these cn play no part in the decisions. He also wishes to
extend this to other quasiujudigial declsions.

—

S8ir Robin Butler - Flag C - shares Mr. Ridley's view that
Ministars should not make any representations in their role as

constituency MP on matters relating to planning enguiries. He

does, however, guestion whether this principle should be
appliad beyond the planning field.

The Attorney General has now considered the papers. His
conelusions — Flag D - are similar to those of Lord Cameron:

(i) no Minister with planning responsibilities should
decide Egi_planning matter with which he has
previously been associated, nor should he do
anything to influence any =uch decisions. This
clearly constrains the position of the Secretary of
State

Junior Ministers with planning responsibilities
should not be prevented from making representations
on planning cases, but if they do they must avoid
bacoming involved in any subseguent appsal to the

Secretary of State.

Ministars without planning responsibilities can

axpress opinions to the planning authority or to a

planning Minigter provided they do so responsibly
and with restraint. He differs from the Lord

: ; . ta'e
Advocate Ln allowing any representations made known

publicly, as they have to be 1f the Ministers
deciding the Appeal is to be able to take them

into accounkt .

Decislons of a guasi-judicial character beyond

planning should be subject to the same guidance.

e —— =

In coming to conclusions vou could either:




agree with the Attorney Gensral and the Locd
hdvocate that Ministers may, within certain beunds,

make representations on planning gquestiens, or

agree with Mr. Ridley and S5ir Robin Butler that
while the Attorney Geaneral and the Lord Advocate
may describe the law accurately,; thera is a
political imperative demanding a more rigorous
approach on the part of Minlsters.

My own view 13 Ehat in addition te the two principles set ouat
by the Attorney General (collective responsibility and

independent decision-making) there is a third desideratum,

possibly sven a principle, that Ministers are still MPs and

N —

their constituents should not be unnecessarily disadvantaged

when their MP joins the Government. Mr. Ridley's position

makes no concessions to this while the Attorney General/Lord

Advocate positicn allows the Minister to contlnue, withiln
limikts, to serve his constituents. If, however, Ministers are
i et

to be allowed to make representations on behalf of

constituents, Questions of Procedure will need amending since

it permits private representations which are inconsistent with

= e

the process of hearing an app=al.

an bl O At
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What wiew do you take?
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CONFIDENTIAL

10 DOWNING STREET
LONDON SWI1A 2A4

Erom the Privare Seeritary

THE PLANNING APPEALS WOREKELOAD AND THE
[NTRODUCTION OF CHARGES

The Prime Minister was grateful for yvour Secretary of
ki

state's minute of 1% Mav. She has noted that the Secr

of State for Scotland and Wales do not at present ses

need to follow the approach preoposed by your Secretary
State. 3She recognises your Secretary of Btate's concerns
whether it would be right in England alone and agrees that
the best way forward would be to have & meeting. Cabinet
Office will be in touch in due course with the date for an
appropriate E({LF) meeting at which the subject can be discus

I am copying this letter to the Private Secretaries
to Members of E(LF), to Michael Saunders [Attorney General's
DEfice) and to Trewor Woolley [(Cabinet Office).

| DOMINIC MORR

Roger Bright, Esg..
Department of the Environment.
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PRIME MIMISTER

PLANNIMNG CASNES IN MINISTERS' CONSTITUENCIES
{ - A ey

oy '

L You seek my views on the rn/j,ni:re.a:uf 27 April 1989 from Nicholas Ridley

and, in particular, in respect of two pointss

(i) Micholas' opinion that Ministers should refrain entirely from
expressing a view, whether publicly or privately, on planning cases,

other than those which may alfect them personally;

whether the practice in planning cases should extend to all other
matters that may become subject to Ministerial decision; and if not,

where the ling should be dravwn.

Zs These issues have come to the fore because the Sceottish Secretary's Office
propose to submit advice upon them to their Ministers. They have taken the
agpinion of Keanv Cameron, when he was Lord Advocate, as to Ministerial
invalvement in planning matters. Kenny Cameren rightly said that there sheuld
be noe divergence in practice as between one side of the Border and the other.

In my view there need be none.
3 | will deal first with planning cases.

e Two principles should guide Ministers, One is legal in character, the
other political. They are, respectively, that any Minister exercising a
guasi~judicial function in relation to a planning matter must be seen to act

fairly by bringing an unbiased, properly directed and independent mind 1o his

consideration of the rnatt:*r;! and that any Minister, while he remains a member

of the Government, shares in the responsibility for any decision of a colleague

and must be loyal to any. such decision.




3 For Ministers with quasi=-judicial responsibilities the duty io be seen 1o act
fairly imposes the duty to follow such procedures as may have been laid down by
legislation or promulgated by Ministers. Thus, as Nicholas rightly says, 8l
efidence which is material to any decision which has been the subject of o
planming inquiry, and which the decision-maker ultimately takes into account,
must be made available to all parties with an interest in the decision.

Privately made representations may not be taken into account. This derives

trom legizlation which is special 1o planning inguiries.

[ Secondly, the Ministerial duty to act fairly requires a Minister, in arriving
at his decision; 1o exclude from the matvers affecting his decision any

consideration of advantage to his own interest, whether purely personal or as the
Member of Parliament for his constitusncy.  He must limit his consideration to

matiers which are relevant to the exercise of the distretion conferred upon him

by the legislature.

T From this it follows that a Minister with planning responsibilities who had
previously actively intervened as & Member of Parhament in any planning matter
which ultimately had been decided by him would find it impossible to rebut an
assertion that he had discharged his quasi-judicial function unfairly.

Accordingly, and regardless of any consideration deriving from the convention ol
shared Ministerial responsibility, ABSMIRISTEr with planning responsibilities should
decide any planning matter with which he has been previously associated, nor
should he do anything calculated to influence any such decision.

&, I'do not, however, think that proper practice reguires any Minister,
whether with planning responsibilities or not, to forgo all intervention as a

Member of Parliament in any planming matter.

9. s regards a Minister with no planning responsibilities, his potential share

imppesponsibility for any decision that may ultimately be taken by a Ministerial
colleague iSfSin Wy views-quite compatible with an“expression of ‘his-own opinion
on the matter to the local planning authority, or to a planning Minister. - He
midst, of course, express and conduct himself in a manner that is appropriate to




one who may later have 1o accept responsibility for an opposed decision, and Lo
one who is a colleague of the deciding Minister. For example, he must not
contend that any decision other than the one he supports would be unreasonable,
Mor should his support extend to participation in public demonstrations

calculated to bring pressure to bear (for exampie by weight of numbers) on his

Mintsterial colleague, er in participation in public representations or deputations

ta Ministers. It 15 now common for a Member of Parliament to concern himself
with a wide variety of topics outside his strict Parbhamentary responsibilities,
and to be expected to do so, and | do not consider that, subject to the provisos |
have mentioned, Ministerial office need generally shut off a Member of
Parliament from this practice, so far as planning matters are concerned.

ghink that for a Minister to claim otherwise would be rightly seen by his

constituents to be unjostified.

10, A& regards junior Ministers with planning responsibilities, | agree with
Kenny Cameron that they too are not shut off from such intervention, though
they sty as | have indicated, of course: take no part in any subsequent
Ministerial decision. In their case particular care will need to be taken not to
give to a local planning authority any impression of wielding Ministerial

influence.

[l. #regard the foregoing considerations as applying also 1o Ministerial
decisions of a quasi judicial character in areas other than planning, such as the
closing of a hospital or school, subject to the provisions of any legislation that

may, particularly apply 1o them.

12. 1 am copying this minute to the Secretaries of State for the Environment,

B ffhrpi

!

Scotland and Wales and to 5ir Robin Butler.

b}

LS

26 May 1589







PRIME MINISTER

You had agreed to Mr Ridley's proposals on charging for
planning app=als but in subseguent correspondence with

coll=saguss it became clear that Scotland and Wales did not

want to fallew him down thizs road. His attached minote

—

(Flag A) makes clear that he prefers not to go alona in

England and asks for a meeting to resolve the matter.

—

It seems a pity to have o devote soms or all of am E{LF)

meeting to this whan colleagues have not otherwise reacted to

his speclfic proposals (a minote from Carclyn Sinclair

supporting his other proposals is at Flag B). There iz also

Ehe pressure on vyour diary between now and the Summar Recess.

The E(LF) meeting in June is the first of what may ba savaral

on Rate Support Grant. So this planning appeal question would
e

- g +
need Lo walt until July at the earliest.

== -

In the circumstances, agresa I should minute out asking
£

gr
eflection, he would be prepared to go

Mr Ridley whether,; on

ahead 18 England alona?

ij{::;_ W fﬁiwﬁﬂ
,f*#”’:}

DOMINIC MORRIS
26 May 1988




CONFIDENTIAL C /'1-" . J

PRIVY COUNCIL CYFFICE
WHITEHALL, LONDOMN SWIA JAT

23 May 1989

Dia_ s R ooie

TOWN AND COUNTRY PLANNING BILL

Thank you for your lester of 22 May seeking drafting authority in respect of this Bill.
As you recognise, the Bill does not have a place in the provisional legislative programme
for next Session, although the Cabinet has certainly identified it as a candidate for
inclusion in the programme, should oppertunity afford. The resources of Parliamentary
draftsmen are inevitably devoted at present to those Bills which do have a firm place,
and I am afraid that they do not have any spare capacity which could be devoted to the
Planning Bill. I cannot, therefore, give the authority you seek. Nevertheless, | am well
aware of the potential importance of the Bill and if the position should alter in anv
respect, I will of course let you know at once.

| am copying this letter to members of QL, the Prime Minister, Sir Robin Butler and
First Parliamentary Counsel.

-

e

JOHN WAKEHAM

The Rt Hen Nicholas Ridley MP
secretary of State for the Environment
Department of the Environment

Z Marsham 5Street

LONDOMN

SWIP 3EB
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CONFIDENTIAL

PRIME MINISTER 24 May 1989

THE PLANNING APPEALS WORELOAD AND THE INTRODUCTION OF CHARGES

Nicholas Ridley has minuted to ¥ou again about his proposal
to introduce charges for planning appeals. This is because
Malcolm Rifkind and Peter Walker have said that they do

not want to introduce such charges in Scotland and Wales.
Nicholas Ridley guestions whether it would be acceptable

to introduce charges in England alon=2; and suggests a meeting

chaired by vou to resolve the iszue.

Charging for appeals in England only

Malecolm Rifkind and Peter Walker do not want to charge for
planning appeals because it will be unpopular. There is
clearly not the same pressure on the system in Scotland

and Wales az there is in BEngland. Pressure in the latter
has led business developers such as John SBainshury to argue

that they would willingly pay to obtain a speedier service.

The planning systems in England, Wales and Scotland operate
on broadly similar lines. To justify charging for appeals
in England alone, we need to be able to demonstrate that
charging would lead to a better service than would otherwise
be possikle,

It would then be open to Scotland and Wales to decide to
follow suit later. It doeg not seem sensible to foroe them

into a Procrustean bed now.

Improving the planning system

In commenting on Nicholas Ridley's original proposal, you
gaid that the consultation paper on charging for appeals
should alzso mention the steps, such as agency status and
computerisation, which are being taken to improve the service.

Tony Newton made a similar point.

CONFIDENTIAL




CONFIDENTIAL

Micholas Ridley says that he would be willing to include
something on these lines. But he does not want to commit
himself to any particular level of performance. He sees
charging primarily as a way of preventing further deterioration
lappeals are projected to increase at more than 20% per

BN} -

The heart of the problem is lack of cualified staff to handle
planning appeals. More money - to employ more inspectors

and pay them more = will help. But the problem is not simply
money. There was a run-down in the number of students studying
planning in the early 1980s. It takes time for market signals

to work back through the education Bystem.

DOE officials have been slow in working out arrangements
with the Treasury which will allow them to keep the money
raised by charging. ©5Such arrangemesnts are posaible, though
they may require some changes to the scale of fees proposed.

This should be sorted out as quickly as possible,

Micholas Ridley needs to be pressed to reach agreement with

the Treasury on a sensible charging regime which will enable
DOE to use the extra funds to finance a better planning
service, The Treasury need to be pressed to-allow the Planning
Inspecteorate freedom, once 1t becomes an agency, to set

the pay rates it needs to attract and keep gualified staff.

You expressed concern at Treasury reluctance to cede control
over agencies at the recent Value [or Money discugsion with
Higel Lawson.

Further proposals to streamline/speed up planning

In addition to raising more money to pay for more DOE staff,

Wicholas Ridley now puts forward five other proposals:




LI T A

'Tallisian . '
Increased fees for planning applications (the increase

from 50% to 100% of coste was trailed in his earlier

minute ) .

"Deemed permigsion™ for householder development
where the local authority has not issued a decision

within four wesks.

Power for local autherities to extend the definition
of development which can be carried out without

planning permission.

Fower to prevent simlilar applications or appeals
within & specified time [ollowing an unsuccessful
appeal.

Power for the Secretary of State to decide whether

an appeal should involve an inguiry.

Hicholas Ridley savys that he has discusséed these proposals
with John Sainsbury and his colleagues and that they support
them. This is so. The proposals are welcome. Over time
they should contribute to reducing the workleoad on both
local planning authorities and the DOE, allowing them to
cffer a guicker BEIViICE.

At present DOE officials seem to be thinking of issuling

a separate consultation paper on proposals (ii)={(v) at around
the same time as the paper on charging for appeals. There

is a lot to be said for rolling them into one consultation
document,; so that the proposals on charging are clearly
linked in people's minds with proposals for speeding up

planning.

CONFIDENTIAL
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Conclusions and Recommendations

Nicholas Ridley should reconsider whether it would
be unacceptable to introduce charging for appeals in
England alone.

Such an appreach depends an being able to promise that
charging will lead to a better service than would exist

otherwisea.

With this in mind, Nicholas Ridley should produce a
gingle consultation document covering the proposals

on charging, and the further changes (ii)=(v) proposed
in his latest minute. The document should mention
agancy status for the planning inspectorate and the
proposals for computerisation. There should be & clear
link between charges and improved service.

Once the Planning Inspectorate becomas an agency it

should have maximum freedom to take the steps its management
deems necessaryimak& the planning system work more
efficiantly. ©Otherwise it will be difficult to justify

charging for appeals.

CAROLYN SINCLAIR
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My ral:

Touar raf;

The Rt Hon John Wakeham MP

Lord President of the Council

Privy Council office

68 Whitehall

London SW1A 2AT 21 may 1989

c;? AN st-}\ D‘ﬂ 37"3\1 \n}\?'

TOWH AND COUONTRY PLANNING BILL

When Cabinet discussed the legislative programme for next
session (CC(89)9th ConElusions, item 5) the Prime Miniater,
summing up the discusaion, said that if circumstances
dictated any change in the provisiocnally approved programme
then the possibility of including the Town and Country
Planning Bill should be reconsidered since this was a most
valuable measure.

In the light of this conclusion, I instructed my officials to
keep up the momentum on preparing the Bill., Otherwiszse we
could not be ready to introduce it early in the 1989790
session even if the circumstances envisaged by Cabinet arose.
We had, of course, published our proposals on land
compensation and on changes to the deavelopment plan system
bafora the meetbting. Subgseguently we have published Robart
Carnwath; Q.C"'s report on enforcing planning contrel and I am
in correspondence With colleagues aboot my proposals on
charging for appeals and on other legislative action Eo
addregs the problems created by the high and groving levals
of applications and appeals.

In parallel my officiala have been getting ahead with the
preparation of instructions to counsel, We are moving to the
sbkage where it will soon be important to sbtart undertaking
drafting if the Bill is to be resady againat the contingency
Cabinet envisaged. I realisa that the Billa provisionally
approved by Cablnet fosr 1939/90 must have the prioriky claim
on Parliamentary Counsel's time but I am also sure that it
would be sensible for work to bBe proceeding on thiz Bill as
the next priorty for that session as and when it can. I am
therefore writing to seek your formal agreement to drafting
authority for this bill on the basis I have just deacribed,

cont..«f
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I am sending copies of this letkter to mambers of DL, the
Frime Minister, Sir Robin Butler and Firaet Parliamentary
coungal .

Yours sinceraly

j'?

NICHOLAS RIDLEY
(Approved by the Secretary of State and signed in his

absence |
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PRIME MINISTER

THE PLANNING APPEALS WORKLOAD AND THE INTRODUCTION OF CHARGES

A numbar of colleagues had anxieties about tha proposal in my
letter of 2B March for the introduction of charges for planning
appeals. This letter responds to the points made by colleagues,
sets the proposals in a wider context and sets out soma other
proposals for dealing with the situation. I should amphasise,
however, that I do not see these ntEEEFprnEﬂsals as a gubstitute
for the introduction of charges. Thay are complementary.

— s

The context is that the number of planning appeals in England has
more than doubled =ince 1983 from 13, 700 appeals to EE,EDD-Ih
fﬁEE;HQ. On present projectiona the number of appeals seems

likaly to continue to rise at more than 20% per annum. Following
various reviews in recent years we have taken measures to
increasa the efficiency of appeal handling and have also deployed
increased rescurces. The number of staff in the Inspectorate has
risen by slightly less than 50% since 1983 and we have made
increased use of contract Inspectors; on performance we issued
17% more decisions per Inspector in 1988/89 than in 1984/85.
These improvements are significant. Our intention was that they

would lead to improved handling times. In fact the increase in
the number of appeals has meant that the increased numbers and

improved parformance have just enabled us to hold ocur own so far

in terms of handling times. Without further action we shall not

do that in the years ahead.

I have given considerable thought to ways in which we might
tackle this problem and deliver a better service to would-be
developers. All the solutions which would be likely to have any




significant impact would require primary legislation - as, of

course, would the introduction of charging. I discuss some of the
possibilities below. For the immediate future T am therefore
faced with the prospect of having to find further significant

increases in the Inspectorate’'s administrative resources and I

shall be discussing this with John Major in the PES round.

My concern rung wider than the gquestion of how to deal with the
—
growing number of planning appeals. The development control
system more generally is under great pressure with increased
=

numbers of planning applications causing problems for local

authorities and contributing to delays and costs for developers
ot £ b Rl =
(this is, of course, one of the elements fuelling the increasa in
appeal numbers). I have therefore been looking for measures which
could help to improve the performance of a number of different
components of the system either by reducing the workload or by
streamlining the mechanisms for handling it. My search has gone
wide including, for example, removing the right of appeal for the
most minor development or establishing logel tribunals to haar
them; establishing administrative arrangements for development
control separate from the political control of the local
authorities, so that there would be more certainty attaching to
decisions on planning applications and less incentive to appeal;
and modifying the relationship between development plans and
planning applications so that the plan would largely determine
the acceptability of any particular development proposal. Some
of the ideas I have just mentioned would be likely to produce at
least part of the improvement we are looking for, but I doubt

that any of them would command a wide measure of support. I

have, however, identified several other ideas that would, I
balieva, be well worth pursuing. Thaﬁﬂare:—

(1} increased fees and a simplified scale for planning

applications. (I referred to this in my letter of 28
March.) Fees ware increased by 15% from 14 March and

——
8re NMow near the target of 50% cost recovery. Many
e




local authorities complain that they are unable to cope
with increased numbers of planning applications: full

cogt rEEav&ry would put them in a better position to

F——-——ﬂ
staff their planning departments adeguately or to
emnploy consultants.

deemed permission for householder development (house
extensions, garages, etc) This is an idea which has

been much discussed over the years. The proposition is
that permission would be deemed to be granted if the
local planning authority have not issued a decision
(say) 4 weeks after an application had been submitted.
1 helI;vE the time has come to implement it.

Approximately 40% of all planning applications involve
householder development and over 90% of these are

i
granted. Potentially a 'deemed permission' provision

could significantly reduce local authorities' workload
although, at least initially, local authorities might
tend to refuse some applications rather than allow them
to gain permission through the deemed consent
procedure. The impact on the uprEIE‘GEEEEEEd would be
less significant - householder appeals account for
only 11% of all appeals. If the deemed consent
mechanism worked well for househclder applications we
could in due course consider extending it to other

forma of minor development.

—

power for local authorities to extend the definition
of development which can be carried out without
planning permission This could be a valuable
mechanism enabling local authorities to give genaral

permigsionzg for types of development additional to
th@se prescribed nationally in the General Development
Order. However it would probably take some time to have
a significant impact on the number of planning
applications.




The proposition would be that rapaat or substantially
gimilar applications or appeals would ba prevanted
within a specified time following an unsuccessful
appeal. This would reduce the number of vexatious
applications and appeals and meet a common Cconcern that
eome developers sesk to exhaust local authorities and
local opposition by repetitive applications.

powar for the Secretary of State to decide whether to

hold an inguiry on an appeal Thig provision would bite

on the small number of cases where one of tha partias
to an appeal insists on an inguiry although the case
can be dealt with as wall and more expaditiocusly by the
written representations procedure. It would provide
soma modest help in ensuring the most effactiva

utilisation of the Planning Inspectorate's resources.

These are all proposals which I would like to include in my
proposed Planning Bill as soon as opportunity arises. I would
like to consult on them as soon as possible (along with some
other lesser proposals on which I shall be writing to colleagues
separately).

Although the measures I have outlined above would produca
worthwhile benefits in terms of simplifying the planning system

and léSsening the workload and speeding the processing of
applications, they will have only a relatively small impact on

the workload of planning appeals. For the foreseeable future

therefore I shall have the problem of securing sufficilent

resources to ensure that the appeals process can operate

L — T
effectively. That brings me back to my proposal to introduce

charges for planning appeals which I regard as vital to
maintaining, let alone improving, appeal performance. I note
that nelther Peter Walker nor Malcolm Rifkind propose to go down

- —t




the same road. I am glad for them that they do not suffer from

1

the pressures on the appeals system that bear upon ma, but I

equally guestion whether it would be acceptable for us to go

forward in England alone. I believe we shall need to discuss
what is the bast approach.

A number of colleagues have expressed concern that the proposal

to introduce charges is not linked to a commitment to improve the
e —

service, I share the concern that the performance of the appeals

system should ba improved; indeed, that was one of the important

motivations underlying the proposal for charges. Given the scale

of increases in appeal numbers and the constraints on departmen-
tal expenditure, I see little prospect of being able to provide

the Inspectorate with the resources to cope with existing
workloads, let alone improve its performance. The proposed
charges would deliver resources commensurate with workload.
Coupled with my proposal to establish the Inspectorate as a 'Next
Steps’ agency this would give the opportunity for the appeals
e
process to be independently funded and provide the Inspectorata
with the capacity and the flexibility to respond to changes in
workload and to improve the performance of the system. It would
defeat that objective to introduce charges on the basis implied
by John Major's letter (that is, that the rgcuipta would be

classified as revenue); it would not be acceptable to proceead

provide the Inspectorate with the resources needed to carry out
its tasks. Because of the uncertainties of future workloeds 1
would not want to be committed to promising any particular level
of performance but if colleagues feel it would be helpful, I
would certainly ba willing to include in the consultation paper
something on these lines.

I should also respond to the points raised by Tony MNewton in his
letter of 13 April. Hi= point oan paragraph lﬁ'EE_EEE‘EEhsultatiﬂn
papEEAIE_E;E_E;hhy proposal at item (v) above. The issua of how
toe charge for section 37 appeals (against a local authority's

—

—




failura to determine an application) is finely balanced, and I

considered carefully whether the right answer wnuia be to reguire

the local authority to refund the application fee in the event of
an appeal against non-determination succeeding. Many non-
gdetermination appeals result from tha growing practice of
developers submitting two applications in order to appeal one as
soon ags the statutory B week pericd has expired. In fact, one
third of non-determination appeals are withdrawn, often late in
the process when the developer has succeaded in negotiating
agreement with tha local authority but when the Inspectorate will
have incurred significant costs in handling the appeal. Most non-
determination appeals involve major development, and 40% are
dealt with by ingquiry. Developers can and do claim their costs
where the local authority's failure to determine the case has
been unreasonable. It seems to me that the proposals set out in
the consultation paper strike the right balance on this issua.

In his letter Tony also suggests that the consultation paper
should include a Compliance Cost Assessment. I well undarstand
the need for these proposals to take account of the additional
costs they would impose on businesses, but I do not consider that

a Compliance Cost Assessment would be an appropriate means of
doing this. The proposal is not in itself regulatory, rather 1t
‘seaks to cﬂarge users the cost of a system which g8 been in
operation fmiars. I thinmﬂt would be best met by
including a paragraph on the following lines in the consultation

paper:

i

"With the exception of those in the construction sector,
small businesses rarely have any contact with the appeals

system: only 0.5% of small busines=zes submit a planning
appeal in ﬂnﬁ_FEEr. On average a small business with a
turnovar of £lmillion or less makes a planning application
every eight years or so; 85% of such applications are granted
by the local authority. Research shows that of those which

are refused, a significant proportion are re-submitted with




modifications and gain permission; less than one in three
rafusals goes to appeal. Almost all appeals by small
businessas area for minor development or changes of use, and

the majority will involve development of less than 75 square

metres and so0 be subject to the minimum charge of £200."

—

Az the opening sentence makes clear this paragraph does not cover
the position of housebuilders or of other construction business-
ea. The majority of appeals involve residential development,
mainly for small developments of one or two dwellings. I do not
think the same considerations apply to these cases as, for
axample  to a business which needs permisgzion in order to expand
or to make use of new premises, The success rate for minor
ragidential development appeals is the lowest of any category -
less than 30% - reflecting the wvery large gains to be made from
obtaining a residential planning permission and the speculative
nature of many of the propozals. The increased costs to
housebuilders implied by the charges proposed are unlikely to be
gignificant for house prices or for developers' profit margins.

John Sainsbury and his colleagues have been very supportive of
the need to introduce charges for appeals in order to ensure that
the Inspectorate is properly resourced. They have also indicated
their support for the other measures I have ocutlined above.

I hope that my explanation of the wider context will enable you
and colleagues to agree my proposals for charging for appeals and
the other measures set out at (1) - (v) abova.

I am copying this to members of E(LF) Committee, Patrick Mayvhew
and Sir Robin Butler. '

Wy

e —

Pp ) Igmaf 1989
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The Rt Hon John Wakeham MP
Lord President of the Council
Privy Council Office

28 Whitehall g
LONDON e
sWl \) March 19839
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[ wrote ko you on 6§ June last year about my proposal to charge for
the proce ' peals. Your reply of 28 July conveyed
H Committes’'s agreement to my preparing a consultation paper which
should be cleared with collesagues before issue. That consultation
paper 1s now enclosed., I would like t% issue it before the end of
April and would be grateful for colleagues’ comments by 14 April,

Since the summer, officials have analysed the costs of appeals and
have kept their Scottish and Welsh counter-parts in close touch with
their work. My conclusicns ace:-

1. at current prices the annual cost to the Cepartment of
processing planning appeals is in the regicn of £16m. The

main component of this is the Planning Inspectorats#y

remaining parts are the nine Regional Offices and central
support services (eg lawyers, personnel management). The
figure includes full staff rosts, ovarheads and
accommodation;

the cost to the Department of processing an appeal depends
only to a small extent on the size of the development
proposal and primarily on the pfocedure used: a typical
appeal dealt with by written representations costs about
nalf as much to process as a typical case determined
following a public inguiry:

it would therefore be a resonably accurate reflsction of
the way costs fall to make a flat-rate charge of (on
present costs) about r500 for Written representations
appeals, about £800 for am informal hearing and about
EL,000 for any ingulry appeal (with a supplementary fee for
Iy inguiry case which exceeds 2 days) witheut
differeantation by the nature or scale of the development.
such an approach would, however, be perceived to bear
Feavily on the houssholder and the small businessman, while
being scarcely significant te the large developer;

I have concluded therefore that the best fea scale will be
one that reflects the type of procedure but is alse clearly
related to the scale of the proposed development. An
illustrative tariff of charges on this basis is shown in
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paragraph 14 of the draft consultation paper enclosed. It
would entail, for written representations cases, a £100 fee
for householder development, £200 for development involving
ane house, and then a scale for groups of unite of
development - up to a maximum of E4,000 for development
invelving 51 or more houses, or more than 1,125 8g metres
Eloorspace, or 5 hectares of land.

Colleagues or their cfficials have raised some points in
correspondence since my 6 June letter. It seems to me to be ctight to
go for full cost recovery for reasons of accountability and sound
public administration; the level of fee, even at the top of the
scale, will not be large in relation to the overall cost of the
development in question. As a consequence I would not expect the
fees to result in a significantly lower number of appeals. They
will, however, make the would-be appellant think a Little more
carefully before embarking on an appeal and should therefore have a*
Least some effect on numbers. I appreciate that a local planning
authority may insist on an inquiry being held when the appellant
would prefer to follow the written representations procedure, but I
believe that the appellant should nevertheless pay the inguircy fee,
since the costs result from his taking his proposal to appeal. He
will, however, be able to obtain an award of costs against the
authority if it has been unreascnable in insisting upon an inguiry.

There may be some concern that the proposal could be seen as
"charging for justice". To my mind, however, there is a most
important digtinction to be made between planning appeals and
litigation in the Courts, which justifies different treatment. In
“Court litigation the decision rests solely on matters of fact or
law; with planning appeals an assessment of the planning merits of
the proposal is also involved. Thie is a matter of judgement
additional to facts and law on a par with the initial application,
for which charging has been in place since 1981 and is now widely
accepted. The basis of my proposals - full recovery of the costs of
processing appeals - will transfer the cost of the appeals process
from the general taxpayer to the user of the service. My Department
is pursuing other measures further to improve efficiency and
effectiveness and to enhance the guality of the service.

In my letter of 6§ June I mentioned that I intended to accaompany
proposals to charge for appeals with a major simplification of the
scale of fees for planning applications and of the arrangements for
increasing these fees annually, but did net propase to increase
application fees’ cost recovery beyond the present target of 50% of
total costs. Since we are proposing 100% cost recovery for planning
appeal charges, it seems unjustifiable any longer to retain 50%
recovery for applicaticn fees, Several MPs and local authorities
have argued that authorities should be able to recover more of their
costs and, contrary to my view last June, I now think they are right
and that, even though we have said in the past that application fees
are intended only to contribute teo the costs of handling, I believe
a Eimpler scale and 100% recovery are wholly justifiable goals.
Accordingly, paragraph 5 of the draft consultation paper containe a
passage trailing such an option.
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:

I am sending copies of this letter to the Prime Minister, ather

mﬂm?ers of H Committee, Patrick Mayhew, David Young and Sir Robin
Butler.

x )
i an il S A

HICHCOLAS RIDLEY
[Approved by the Sscretary of State and
signed in his absence)
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CHARGING FOR PLANNING AFPEALS

1. This consultation paper invites viesws on tha propogition that
the Department of the Environment should charge appellants far
the processing of planning appeals. It relates primarily to
appeals under Section 36 of the Town and Country Planning Act
1971 but reference is also made to appeals against refusal of
ligted building consent (paragraphs 22-26) and against enforce-
ment notices and certain other kinds of planning appeal
(paragraphs 27-37).

The development control system and planning appﬂalsl

2. Nearly 500,000 planning applications a year ara dealt with by
local planning authorities in England. About 83% of loecal
planning authority decisions result in planning permission being
granted. Of those applicants refused permission only about 30%
appeal to the Secretary of State; the other 70% may choose to
amend their proposals and resubmit a modified scheme to tha loeal
planning authority, or to adopt an alternative proposal (having
parhaps submitted applications for several different schemes) or
they may simply abandon their proposals.

3. The Government believes that locml authorities should have
the primary responsibility for development control decisiens. 298%
of all planning permissions are granted by local planning
authorities and less than 2% by the Secretary of State or hig

. In this paragraph and in the remainder of tha paper "planning
appeals” refers to appeals under section 36 of the 1971 Act
against a local planning authority refusal of planning
permission; and includes appeals undar section 37 resulting fraom
a local planning authority failing to decide an application
within the statutory peried.




Inspectors following an appeal. Thara are often benefits to both
the applicant and the local authority in negotiating modifica-
tiona to a scheme which would make it acceptable rather than
resolving the matter at appeal. The Government wishes to
encourage davelopers and local planning authorities to resolve
their differences by negotiation whenever that is possible: only
whare thara is no prospect of differences being resclved should
an applicant nead to resort to appeal.

4. A proportion of planning applications raise complex issues
requiring detailed investigation and consideration and involving
substantial expenditure of time and resources by local planning
authorities. More than 40% of all applications are for
davelopment by householders, however, and all but about 5% are
for other types of minor development. It will often be possible
for local planning authorities to establish policies or
guidelines for dealing with similar types of development proposal
within their area. MNot surprisingly the proportion of appeals
involving larger or more complex developments is higher:
housaholder development accounts for only about 11%, and almost
15% of appeals involve major development. By contrast with local

authorities' proceduras for dealing with the more routine types
of planning application, each appeal to the Secretary of State
not only entails a comprehensive assessment of the circumstances

but also must be conducted according to a strict set of rules and
procedures which are defined by statute. For these reascns the

appeals procedurs tends to be more elaborate and costly.

Charges

3. The principle of a charge for tha processing of a proposal to
develop or use land was established in 1981 with the introducticn
of fees for planning applications. The Government is considering
bringing forward new proposals to simplify the scale of feas for
planning applications and to increase the proportion of local
authorities' costs recoverad through fees.




6. In 1987/88 the Department of the Environment received some
22,500 planning appeals. This was 8,800 more than in 1983, an
increase of b64%. About 18,500 appeal decislons were issued last
year, an increase of 65% owver 1983. 3,173 appeals were withdrawn
before a decisicn was issued. The increased volume of appeals
reprasents a considerable burden on the taxpayer.

7. Therea is a significant public expenditure cost in processing

planning appeals. At current prices the annual cost to the
Department of the Environment is in the region of £16 million.
The Government attaches considerable importance to the efficient
handling of appeals, and baliaves that this expenditure should be
financed by those who use tha servica provided. This will
introduce an element of market discipline on both the appellant
and the Department.

8. It has somatimes been suggested that the costs incurred in an
appeal should "follow the event", as normally happens in
litigation in the Courts. But planning appeals which generally
turn on an assessment of the planning merits of development on a
particular site are not closely comparable to litigation whare
the judgement relates to matters of fact and law. The justifica-
tion for costs following the event in tha Court is that a party
who has been compallad to litigate in order to enforce a legal
entitlement, or to dafend himself against a claim which is wrong
in law, should ba abla to ocbtain his reasonable costs from the
unsuccessful party. The Govermment has therefere concluded that
costs in planning appeals should continue to be awarded only when
aona party has behaved "unreasonably®™ in the appeal proceedings,
and tha other party has incurred expenditure unnecassarily as a
rasult of that unreasonable behaviour, and that feas should he
charged to recover the costs to the Department in dealing with

planning appeals.




Appeal procedura

9. Most planning appeals (97%) are determined by an Inspector
appointed by the Secretary of STate for the Environment. A small
proportion (3%) are decided, on the basis of an Inspector's
report, by the Secretary of State.

10. An appeal which is to be decided by an Inspector is
daterminaed either following an exchange of written Ieprasanta-
tions by the parties (appellant, local planning authority, third
parties - eg residents or amenity groups) or following a public
local inquiry. In some cases, by agreement with the principal
parties, the inguiry may take the form of an informal hearing.
The overwhelming majority of all appeals (86%) are decided by an
Inspector on the basis of a site visit and an exchange of written
representations. Appeals decided by the Secretary of State
follow the written representations or inguiry procedures:
informal hearings are only used whera the case is to be decided
by an Inspactor.

Departmental rescurces involved in handling planning appeals

11. The Government proposes that charges for planning appeals
should aim to cover the full cost to the Department of admini-
staring the appeals system. The main component of that cost is
thea input of the Flanning Inspectorate. Additional costs are
attributable to the processing of "Secretary of State” appeal
cases in the nine Reglonal Cffices of the Department and to
central support services (lawyars: accountancy: personnel
management etc). The £16 million quoted in paragraph 7 abowve
includes full staff costs, overheads and accommodation.

Processing costs

12. The present scale of fees for planning applications has a

celationship with the cost to a local authority of processing




applications, although it recovers only towards 50% of those
cogts. It is linked to tha gize of thae development proposed.
with the fee for major residential development (10 or more
nouses) being substantially more than that for a "householder® or
change of use application.

13. In the case of planning appeals, as well as the complexity
of tha proposal, a major cost factor is the procedure for
datermining the appeal: that is, whether the appeal is
datermined following an exchange of written representations or
following an inguiry. Appeals on development proposals which are
dealt with by written representations are cheaper to process than
cases determined following a public local inguiry. Processing a
typical inguiry case costs approximately twice as much as a
typical written representations appeal. Approximately 75% aof
inguiries last for one day only, and all but 10% last two days or
lass. On the other hand in some complex cases inquiries may last
for gaveral days cocr even weeks. Each additional inguiry day adds
significantly to the cost of handling the appeal.

Proposed charges for Section 36 appeals

14. Accordingly, in devising a basis of charging for appeals to
cover the full cost of processing the Government balieves that it
would be equitable to follow the broad approach of the present
fees for planning applicaticns, ie a scale related to the size of
development proposal, but with a differential between written
representations and inguiry cases, and a supplement for longer
inguiries.

tarlff of charges for appeals:

Written Non-Residential
Residential development representation development
fea £

Householder development 100




One unit (or up to Change of use;

O0.1lha); conditions;
development up to
75 sq m or up to
2.1lha

2-5 units (or 0.2- development 76-
0.5ha) 150 sgq m or Q2-
0.5ha

6=-10 wunits (or 0.6- devalopment 151-
1.0ha) 225 ggq m or 0.6=
1.0ha

11-20 units (or 1.1-2ha) 1, 600 226 sgqm-450 sgm or
11-1_.11-13.

21-50 units {(or 2.1-5ha) 2,400 451 sgm-1,125 sgm or
2.1=-5ha

Over 50 units (over 5ha) 4,000 Over 1,125 sqm or
maximum over Sha

Hearings add 0.6 times basic fee

Inquiries add 1.0 times bagic fea
each additional inquiry day after 2 add £350

Refunds 75% of inguiry supplement where an
inquiry appeal is withdrawn before
the ingquiry takes place.

If the proposal is proceeded with, the actual tariff will be
calculated at the time using the same approach following
enactment of the necessary legislation.

15. About one third of appeals which are to ba dealt with under
the inguiry procedure are withdrawn. The Government has
considered whether the additional fee should ba rafunded in such
cases. But withdrawal frequently happens shortly befora the
inguiry is dus to open. In these cases the Inspectorate will
have incurred significant costs, and it may prove difficult or
impossible to allocate the Inspector concerned to alternative
work. Accordingly, it is proposed that consideration might be




given to refunding some part only of tha difference between the
written representations charge and the inguiry charge 1f an
inquiry appeal is withdrawn at a sufficiently early stage.

16. The written representations procedure is generally less
cnerous for the appellant and for the local planning authority
and it normally leads to a more rapid decision. A case may only
proceed by written representations, however, if the principal
parties and the Secretary of State agree that this is appropri-
ate. In the few (less than 10%) cases where the appellant wishes
to proceed by written representations but the local planning
authority consider that an inguiry should be held, the appallant
would nevertheless be required to pay the full charge, reflecting
the significance of the proposal which had led to that cutcoma. A
local authority which insisted unreasonably on an appeal beaing
heard by inquiry could have costs awarded against it. (Tha
regime for awarding costs is described in DeE Circular 2/87.)

17. Legislation would need to provide that an appeal would be
invalid unless accompanied by the correct payment. Supplementary
charges for additional inguiry days (see paragraph 14 above)
could only be collected after the inguiry had closed and it was

clear how many days' pafment was entailled, but the additional
charge would need to be paid before the decision could issua.

Section 37 Appeals against failure to determine an application

18. Local planning authorities decided some 470,000 planning
applications in 1987/8B. That was an increasa of 16% on tha
previous year.

19. Only 53% of applications were decided within B weaks,
however, compared with the Government's target of BO%. Ministars
have urged and will continue to exhort local authorities to
improve their performance.




20. In 1987/88 the Department received some 1,800 appeals made
under Section 37 of the 1971 Act (where an appeal is made because
the local authority has failed to determine the planning
application within the statutory period of B weeks, or any longer
pariocd agreed with the applicant). About one third of Section 37
appeals are subsequently withdrawn, often because appellantas have
reached agreement with the authority on a parallel application.

21. The cost of processing "section 37" appeals is the sama as
the cost of processing other appeals, and the Government baliaves
that they should be subject to the same charge and that this
charge should be paid by the appellant. . Where the local
planning authority has acted unreasonably and tha appeal iz dealt
with by inguiry the appellant will be able to seak an award of
costs against the authority.

Appeals against refusal of listed building consent

22. Appeals under section 56 of the 1971 Act against the refusal
or non-determination by a local planning authority of listed
building consent applications under section 55 of the 1971 Act
are made under paragraphs 8 or 9 respectively of Schedule 11 to
the 1971 Act.

23. Listed building consent is required to demolish a listed
building or to alter or extend it in any manner which would
affect its character as a building of special architectural or
historic interest. Listed building consent applications can be
divided into two categories:-

(1) those for works for which planning permission is
requiraed in addition to listed building consent; and

those applications for which specific planning
permission is not required eg internal works or
davelopment coverad by the General Development Order.




In nearly every casae where the altaration or demoliticn of a
listed building would bring develcpment benefit to the owWner,
there would be a requirement to cbtain planning permission.

24. When charges were introduced for planning applications,
listed building consent applications were deliberately excluded
because the listing of buildings imposes a special liability on
owners (the listed building control system) in the interests of
the heritage as a whole. It was concluded that the liability
cught not to be made more cnerous by charging for applications
for listed building consent.

25. The procedure for handling listed building consent appeals
is substantially similar to that for planning appeals, Many
listed building consent appeals are in fact linked to (and
processed simultanecusly with) section 36 planning appeals. In
1387/88 there were 396 such linked appeals and 408 free-standing
listad building consent appeals.

c6. It is not proposed to charge twice for a listed building

consent appeal which is associated with a planning appeal under
saction 36. An appeal fee would be payable for those cases on
the basis in paragraph 14 above. Since there is no application

fee when listed building consent does not also entail planning

permission, the Government proposes that no appeal charge should
be made in those cases.
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Specialist Planning Appeals

27. The Department and the Planning Inspectorate deal with five
other categories of appeal. Paragraphs 28 to 36 of this paper
explain the proposed charging arrangements for thesa appeals.
Paragraph 37 explains the basis for charges where a planning
appeal is “"linked" administratively to one or more of the
speclalist appeals.

Enforcement appeals (Section 88 of the 1971 Act)

28. Since April 1981 a fee has been pavable to the Departmant
for the “"deemed planning application® arising, under section
BEBB(3) of the 1971 Act, from any appeal against an enforcemant
notice issued by a local planning authority (LPA). These feas
ansure that the person who appeals against an enforcement notice
iwho will not usually have paid the appropriatea planning
application fee to the LPA for the allegedly unlawful develop-
ment) pays an eqguivalent application fee to the Department.
Without these fee-paying arrangements, there would ba a financial
incantive not to apply for planning permission. Fees for "deemed
planning applications" are therefore assessed on the same scale
as LPAs use for planning application fess and the amount dua must
be paid to the Department during every enforcement appeal. When
an enforcement appeal succeads on one of the "legal grounds" in
paragrapns (b) to (f) in section B88(Z) of the 1971 Act, so that
the Secretary of state or a Planning Inspector does not normally
determine the deemed planning application (or the appeal on
ground (a) in section 88(2)), the Department refunds the deemad
planning application fee after issuing the decision. These
provisions effectively ensure that the recipient of an enforca-
mant notice does not pay for an appeal against it on any of the
“legal grounds" in section B8(2): the fea is paid only for
consideration of the planning merits.




29. It is proposed to adapt these arrangements so as to
incorporate into enforcement appeals tha charges proposed for
ordinary planning appeals made under section 36 of the 1971 Ace.
On average, some 4,500 to 5,000 enforcemen t appeals are
submitted annually to the Department, of which 40% are usually
withdrawn before a decision is issued. Of somea 2,500 to 3,000
appeals decided annually, approximately one-half are dealt with
by the written representations procedure. The fee now paid for
the deemed planning application arising from an enforcement
appeal will continue and it is proposed also to make an appeal
charge for any enforcement appeal which includes ground (a), in
section 88(2) of the 1971 Act. This additional appeal charge is
intended (as with the deemed planning application fea) to reflect
only the cost to the Department of considering the planning
merits of the enforcement dppeal and the charge will therefore be
the same as for ordinary planning appeals, (as in paragraph 14
above ). The remaining 50% of decided anforcement appeals involvye
a public local inguiry, guite often at the Department's

direction, to establish the facts by examining witnesses. There

would be no additional charge at the differential inguiry appeal
rate (paragraph l4 above) when the inguiry is held at the
Department's direction. When an inquiry is held at the
appellant's request, but the Dapartment:fhpsidars tha-t the
written representations procedura would have sufficed, it isg
proposed to make a differential charge at the inguiry rate, with
a supplement for longer inguiries. This would correspond to the
charging arrangemeants for ordinary planning appeals (paragraph 14
above )., and ensure that the appellant pays both an equivalent sum
to the planning application fee dus to tha LPA and the appeal
charge.

0. Some enforcament appeals are made on two or more grounds,

including ground (a), but succeed on one of the "legal grounds”
(grounds (b) to (£) in saction B88(2) of the 1971 Act), so that

ground (a) and the deemed planning application are not




considered, because the snforcement notice is guashed by the
appeal decision. When this happens in future the appellant will
have been complelled to pay an application fea and an appeal
charge in order toc defend himself against the LPA's allegation,
in the enforcement notice, which will have proved incorrect in
fact or wrong in law, It is thearefore proposed to refund the
enforcement appeal charge (as well as the deemed applicaticn fees)
when the appeal succeeds on any of the grounds (b) to (f) and the
enforcement notice is guashad. And, because grounds (g) and (h)
in saction BH(2) are concerned only with minor matters of
reasonableness (that i, the steps required by the LPA to remedy
the alleged breach of control and the duration of tha compliance
pericd), it is not proposed to make an appeal charge for tha very
faw anforcement appeals confined only to grounds (g) and (h) if

it proves unncessary to deal with the deemed planning applica-
tion.

Established use certificate appeals (Section 95 of the 1971 Act]

31. Established use certificate (EUC) appeals also include a
deemed planning application (section 95(6)), for which a similar

fea is paid to the Department as for enforcement appeals (see

paragraph 29 above). Thera are some 80 EUC appeals annually, of
which approximately cne-half are withdrawn before being decided.
It is proposed that the appeal charge for EUC appeals should be
the same as for enforcemewnt appeals: +the charge would thus bae
confined to the deemed planning application and would be payable
in addition to the existing fee. Virtually all EUC appeals which
are not withdrawn during the appeal process involve holding a
public local inquiry to establish the releavant facts about the
historic and current use of the land. As the inguiry is almost
always held at the Department's direction, it is not proposed to
charge for EUC appeals at the inguiry rate unless (most
unusually) tha Department considers that the appeal should
procead by way of written representations, but the appellant




insists on an inguiry. The usual charge for an EUC appeal will
therefore be at the rate for a written representations appeal -
pyable in addition to the deemed planning application fee.

32. When an EUC appeal succeeds at present, so that the
Secretary of State grants a certificate and the deemed planning
application is not considered, the Department refunds the
application fee to the appellant after issuing the decision. Thisg
refund is justified because the appellant has had to appeal in
order to obtain, from the Secretary of State, the certificﬁte of
established use the LPA should have granted. For this reason
too, it is proposed to refund the appeal charge to the appellant,

when there i1s no consideration of, or decision on, planning

merits in the appeal process.

Proposed development appeals (Section 53 of tha 13971 Act)

33. Applications to LPAs and appeals to the Secretary of State,
under section 53 of the 1971 Act, involve consideration of
whether a proposal involves "development” of the land to which it
relates; and, 1f so, whether an application for planning
parmission is needed. On average, thera are approximately 100 of
these appeals annually, of which one-half are withdrawn before
the appeal is decided. These applications and appeals turn
entirely on legal issues; and planning merits are not consid-
ared. For this reason, no application fee is currently pavable
to the LPA and no deemed application fee is paid to the Secretary
of State on appeal. Since section 53 appeals will remain
confined to legal issues, it follows that no appeal charge should
be made.

Advertisement appeals (section 36 of the 1971 Act, as modified

by Regulation 22 of the Control of Advertisements Regulations)

34. Advertisement appeals are similar to ordinary planning
appeals, except that decisions are not transferred to Planning




Inspectors. Appeals are processed and decided by one of the
Department’'s Planning and Development Control Divisions. eithar
on the basis of the parties' written representations and
(usually, but not invariably) a site-inspection (80% of appeals)
or a hearing (5% of appeals). (Tha remaining 15% of advertisae-
ment appeals are withdrawn or declined.) Except in the case of
discontinuance notice appeals (see paragraph 35 below),
advertisement appeals are concernad solely with the merits af
displaying an outdoor advertisement in relation to its likely
effect on "amenity" and "public safety”. The considerations
arising on an advertisement appeal ara thus closely comparable to
a planning appeal. The average cost to the Department of
processing some 1,775 advertisement appeals during 1988/89 is
estimated as £110 per appeal, with an additional cost of £80 when
@ local hearing of the appeal has to ba arranged. Accordingly it
is proposed to charge £110 for a standard advertisement appaal ,
with a "hearing supplement” of £80 when a hearing is held at the
appellant’s reguest.

35. On average, some 9% of advertisement appeals are against a

"discontinuance notice" served by the local planning authority
rtequiring the advertiser to remove an advertisement displayed
lawfully with "deemed consent", on the ground that it sub-
stantially harms amenity or constitutes a danger to tha public,
The advertiser usually responds to a notice by challenging it, in
an appeal to tha Sacretary of State, on the ground that the
advertisement is not harmful, or dangerous, for the reasons the
LPA have alleged in the notice. As an appeal to the Secretary of
Stata is the only way an advertiser can contest a discontinuance
notice, it seams unreasonabls to make an appeal charge if the
appeal succeeds on grounds of "amenity" or "public safaty", or
bacause the notice is found to be technically defective and is
quashad. It is therefore proposed to charge for discontinuance
notice appeals (including any hearing supplement) on the same




basis as for ordinary advertisement appeals ( paragraph 34 above).
but to refund the charga at the end of tha appaal if 1t succeeds
on merits or the notice is found to bedefective and guashed.

Listed building enforcement notica appeals {Section 97 of the
1971 Act)

36. Appeals are made, under section 97 aof tha 1971 Act, Aagainst
listed building enforcement notices issued by local planning
authorities (under section 96) requiring a breach of listed
building control to be remedied. On avarage, there are some 200
such appeals annually, of which approximately cne-third are
withdrawn before the appeal is decided. No fee is payable for
the "deemed listed building consent application® arising on an
appeal to tha Secretary of State under saction 97: +this is
consistent with tha provisions (paragraph 24 above) for listed
building consent applications to lecal planning authorities.
Accordingly, and consistently with listed building consent
appeals (paragraph 26 above), no charge is proposed for listed
building anforcement appeals.

Planning appeals and specialist planning appeals proceeding

together

37. When an ordinary planning or listed building consent aAppaal
and a specialist planning appeal involving the same appeal site

are proceeding concurrently, the Department's usual administra-
tive practice is to "link" both, or all, the appeals together and
arrange for theam to be determined, by the Secretary of State or a
Planning Inspector, in one decision letter. Bacause "linkad"
appeals usually involve consideration of the planning merits of
the same development in all the appeals, it seeams unreascnable to
charge more than once for deciding the same issue in each

appeal. (For example, in a "linked" planning appeal and EUC
appeal, the same material change of use of the land is likely to
be at issua in both appeals.) It is therefore proposed (as with




linked planning and listed building consent appeals., see
paragraph 26 above) to make only one charge for any case where
there are linked appeals involving consideration of the planning
marits of the same development in two or more appeals. An
exception to this arrangement would be where an advertisement
appeal is linked administratively to another type of appeal: in
that case, there would be an additional charge for the advertise-
ment appeal (paragraph 34 above) because it would involve

separate consideration of the merits of displaying an outdoor
advertisemant.

Conclusion

38. Views are invited on the proposals set out in this paper
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Bth May 19828
Morris, Esq.
The Pfivate Secretary

London SWIA 2ZAA

Dear Dominic Morris,

Thank you for your letter ol 4th May
about the time of the meeting on 10fh July.
I quite understand the reason for the
postponement to 4.30 and we will certainly
lock forward to méeting the Prime Minister
at that time.

Yours sincerely,
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10 DOWNING STREET
LONDON SWIA a4

From the Private Secretary 4 May 19809

Many thanks for your letter of

27 April. As 1 mentioned to your secretary
this morning, I am very sorry that, instead

of being able to bring forward the time of

the meeting as you had asked, I have to reguest
vou Lo come at 1600 om 10 July and for the

full meeting to start at 1630. This is to
enable the Government side, one of whom has
unavoidable engagements outside London, to

ba there for it. I do hope this is not too

inconvenient to vou or colleagues on the
Group.

Dominic Morris

The Lord Sainsbury of Preston Candover.




1O DOWNING S5TREET
LONDON S5WIA 2AA

Fromt mee Privcipal Privare Secreiary 4 May, lo9g9.

PLANNING CAEES IN MINISTERIAL CONSTITUENCIES

The Secretary of State for the Environment has minuted
the Prime Minister on the advice to be given to Ministers on
their involvement as constituency MPs in local planning
matters. The Secretary of State's office will be sending a
copy of this minute to the Attorney General. The Prime
Minister would welcome the Attorney General's views, and in
particular on two points:

(1} Does he come to the same conclusion as Mr. Ridley that
Ministers should refrain entirely from expressing a
view, wnether publicly or privately, on planning cases,
other than those which affect them personally?

Does he think that the approach taken on planning cases
should be extended to all other Ministarial decisions?
If not, whera does he think the line should be drawn?

Could zdvice be provided in the next week or ten days?

Andrew Turnbull

M.C.L. Carpentar, E&g.,
Law Dfficers' Department.
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The Rt Hon Sir Patrick Mayhew QC MP
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FLANNING CASES IN MINISTERS®" CONSTITUENCIES

The Secretary of State has asked me to send you the attached copy of
his minute to the Prime Minister last week about Ministerial
involvement as conatituency MPs in local planning matters. He would
welcome any views which the Attorney General may wish to offer on
the legal considerations.

I am sending a copy of this letter (but not the attachments) to
Andrew Turnbull (No.l0), David Crawley (Scottish Office), Staphen
Williams (Welsh Office) and Trevor Woolley (Cabinet Office).

A D RING
Private Secretary







Ref. AQES/1120

MR TURNBULL

Planning Cases in Ministers' Constituencies

The Secretary of State for the Envirocnment minuted the Prime
Minister on 27 April about the advice to be given to Ministers on
their involvement as constituency MPs in loecal planning matters.

2. The combination of the injuncticn on Ministers at paragraph
97 of Questions of Procedures for Ministers (QPFM) not-to take
part in public representations or deputations to Ministers,

the principle of administrative law set out by Mr Ridley that

evidence material to a decision in a planning engquiry which

dacision-maker +takes inte account must be awvailable to

parties with an interest in the decision (and therafore
representations made in private cannot be taken into account)
peinte inexorably to the conclusion reached by the Secretary of
State for the Enviromment that Ministers should not make any
reprasantations in the role of a constituency MP on matters
relating to planning inguiries. That is the advice which this
office has given when this guestion has arisen in the past. The
conclusion holds good for planning inguiries, and other instances
(on which the Attorney General, to whom I gather you have
suggested that Mr Ridley's minute should be copied, will no
doubt advise) where all parties with an interest in the decision
must know of any representations made to the Minister taking the
decision. I do not know whether decisions on hospital closures
would fall in this category. But there are clearly many
Ministerial "“decilisions" which do not, and paragraph 97 of QFM

specifically recognises the right of Ministers privately to lobby

other Ministers on constituency matters. So I do not think that

Mr Ridley's conclusions have the universal application which he

suggests in the last page of his minute.




I Subject to the views of the Attorney General, which yeu will
no doubt wish to await, I suggest that advice to Ministers on
these matters is disseminated by this office and that QFM is
amplified to reflect these points in its next edition. The Prime
Minister may also wish to agres that Mr Chope should write to
backbench MPs in terms proposed by Mr Ridley.
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PRIME MINISTER
PLANHNING CAREEE IN HINISTERE' COMSTITUENCIES

Malcolm Rifkind's office have raised with us in the copy letter
attached the issue of what advice should be given to Ministers as to
thelr involvement ag constituency MPes in local planning matters. In
my view this is a matter where we must follow the same principles

=

thrnughuu@_gpn UK. Ag important issues aAre raised, and my view of

what is strictly proper is rather different to Malcolm's. I believe
this is a matter on which you will wish to give guidance yourself.

Current Advice

The only current advice in this area that I am aware of iz in
"Questione of Procedure for Ministers." This memorandum makes no
specific references to planning matters, but two general pieces of
advice could have a bearing:-

(i) "Ministers may not take part in public representations or
deputations to Ministers" in respect of constituency interests
(summary section x); e o

(11} "Ministers must go order their affairs that no conflict
arises, or appears to arise, between their private interest
and their public duty" {(summary section ix);

Two general principles of administrative law aleo have relevance to
Ministers’ involvement in planning cases. The first is that any
Minister in his role as decision-maker must be, and must be seen to
be, wholly impartial; in particular he must not have expressed views
about a planning matter in such a way as to risk the accusation of
having prejudged the issue before fully considering the evidence.




The second general principle, embodied in our rules of procedure for
planning inguiries,is that all evidence material toc the decision
which the decision-making takes into account must be available to
all parties with an interest in the decision: representations made
in private cannot be taken into account. (The sole exception in the
legislation is a tightly restricted one relating to matters of
national security and the physical security of property).

Lord Advocate's Advice

In advice to the Scottish Office, the Lord Advocate has taken the
view that where a Minister has no planning responsibilities, there
is no legal factor or conmstitutional convention which prevents him
from taking up a planning matters as a constituency MP, "provided
that it is made clear that it is in the latter capacity that he is
acting.” On the position of planning Ministers, the Lord Advocate
states:- "any such intervention could be used to found allegations
of bias in an application for judicial review Eollowing his decision
on an appeal." However, the Lord Advocate goes on to say that where
a planning Minister got involved at an early stage in a constituency
case (eg where a planning application was before the local
authority), there would be no ground for challenge if the matter
subsequently came to the Secretary of State on appeal, so long as
the Minister in question made sure that he played no part at all in
the appeal procedure. In his view the courts would look behind the
formal collective responsibility of the Secretary of State and his
colleagues to the issue of fact as to which Minister actually took
the decision in question.

My View

My view is that in the planning area, we must have strict regard
both to the legal and constitutional considerations and to wider
considerations of propriety and proper conduct. Similar
considerations may arise in other areas comparable to decisions on
planning cases, eg hospital or school closures.




First of all, I am concerned that any system whereby Ministers could
express views, and be known to have expressed them, in relation to a
planning decision erodes the principle of collective responsibility
for Government decisions and can cause considerable embarrassment to
the Minister responsible for the decision. The principle of
collective responsibility is a key component of our system of
government with the important corollary that we do not conduct our
internal decision-making in public. It is for this reason that
"Questions of Procedure” lays down that Ministers must not take part
in public representations or deputations to Ministers in respect of
constituency interests.

Secondly, however, it is quite wrong in my view for Ministers to
make private representations about planning cases. It would not be
proper for the decision-making Minister to have regard te such
representations - anything he may take inte account should be known
te the parties to the case - and it would not be understood how a
Minister could receive such representations and not be influenced by
them. By extension I believe that Ministers should not become
involved in cases even at the local planning authority stage. It
cannot be known at that stage which cases will come to appeal and
there could always be the suspicion, if views are expressed then,
that they carried undue weight in any subseguent appeal decision.
This is not to say that a Minister may not pass on constituents’
views with a reguest that they be given serious consideration, nor
ask that a speedy decision be taken, but he should not in my opinion
express himself a substantive view on the case.

In my view, therefore, the strictly proper approach would be one
where no Ministers, whether having planning responsibilities or not,
would express a view from a constituency standpoint, whether
publicly or privately, on either a planning appeal or a planning
application. (The only exception to this would be an appeal or an
application which affected a Minister's personal interests. In these
circumstances it would be wrong to deny Ministers their cights as




private citizens). 1 do not believe that this in any material way
affects the interests of the Ministers’ constituents. Planning
applications and appeals are decided on the merits of the issues and
the views of a NMember of Parliament carcry no more weight than those
of anyvone else.

As mentioned above, 1 believe the same considerations arise in all
cases not just planning cases; which involve Ministerial decieione.
For instance, 1 was recently urged by my constituents toc oppose
plane for a hospital clogure in the area. I decided not to do so on
the grounds that the matter would have to come to Ken Clarke for
decigion, and for me to have expressed a view would have been at
odds with the principles of Ministerial conduct.

If you agree this approach, which is broadly in line with the advice
guoted from "Questions of Procedure for Ministers’ in paragraph 2,

it will need to be disseminated to all Government Ministers ko
ensure uniformity of practice.

I believe that part of para 8 above applies to Members of Parliament
generally, that is to say that Ministers dealing with planning cases
must treat all representations from MPs, whether made publicly or
privately, as of equal status, and must refer them to the parties if
they are to be taken into account in reaching the decision. I intend
to ask Christopher Chope to write to all English backbench MPs

accordingly. Territorial colleagues may wish to arrange for similar
action.

I am copying thies minute to the Secretaries of Btate for Ecotland
and Wales and te Sir Rebin Butler.

M
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SCOTTISH OFFICE
WHITEHALL, LONDON SWIA IAT

Roger Bright Esq
Principal Private Secretary
to the Secretary of State
for the Environment
Department of the Environment
2 Marsham Street :
LONDON !

SW1P 3EB o Dcember 1988

M b

PLANNING CASES IN MINISTERS' CONSTITUENCIES

Our Ministers are (no doubt like yours) involved from time to time in
matters relating to planning cases in their own constituencles. In the
light of one or two significant recent cases, our Ministers requested
clarification of their position in relation to such cases; and the attached
advice has been drawn up by the Secottish Development Department in
consultation with the Scottish Law Officers.

In the course of preparing this advice, the Lord Advocate has noted that
the legal issues raised are ones which should also be considered by tha
English Law Officers given that there could be no constitutional
justification for a divergence in practice on different sides of the Border.
The key point in the Scottish Law Officers’' opinion on this matter is in
relation to planning matters which are before the planning authority
rather than before Ministers. If Ministers take up such a case in their
constituency capacity, the essence of their advice {5 that they should not
play any part, publicly or privately, in any subsequent Ministarial
consideration of the case if it were submitted to the Secretary of State on
appeal. If Ministers may wish to act in their Ministerial eapacity on any
planning case, they should make no comment about it at all.

If may be helpful to you to have as background the attached exchange of
letters between the Solicitor to the Secretary of State for Scotland and
the Lord Advocate.

EML354G4




I would ba glad to know if your Ministers have any views on the guidance
which we propose to put to our Ministers; and eimilarly if the Law
Officers for England and Wales have any views.

[ am copying this letter to the Private Secretaries to the Lord Chancellor,
the Solicitor General, the Secretary of State for Wales and to
Travor Woolley.

me

DAVID CRAWLEY
Private Secretary

EML35404
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DRAFT: 8 Decambar 19533

PLANNING CASES

1 This note contains guidance on how Ministers should respond 1o
representations about planning matters.

2, There are two impertant constraints on Ministers when they are
tnvited to respond to representations about planning matiers, such as
planning spplications, local or structure plans or planning appeals. The
first is the general instruction in "Questions of Procedure for Ministers”
that Ministers should not take part in any public representations (or in
deputations) to other Ministers. The second is the risk, which only
applies 1o Ministers with planning responsibilities, that in commenting on
a planning matter they could be held to have prejudged the matter {f it
subsequently came before them for decision.

Cazses before the Secretarvy of State

3. The instruction in "Questions of Procedure for Ministers” means that
no Minister should comment publicly on any plapning matter which is
Lefore the Secretary of State for decision. If therefeore a Minister is
invitad 1o comment on a planning metter which is balore the Secretary of
Stele, he should decline to do so, on the grounds that it weuld not be
proper for him, as a Minister, to comment publicly on aaissue which is
before another Minisier for decision. The instructions In "Questions of
Procedure for Ministers" add that Ministers are free to make their views
sbout constituency matters known to the responsible Minister by
correspondence or by personal interview, provided that this is not given
publicity. It is-therefore open 1o a Minister to speak or write 1o the
Minister dealing with the planning issue about it, but no publicity should
be given to these exchanges.

1. The approach set out in the previous paragraph should also be

foliowed where the planning issue about which a Minister is approached,
while not currently before the Secretary of State for decision, is certain,
or exiremely likely, to come before him for decision in the near future.
For example alterations to structure plans require the approval of the

ahd330§3.118




Secretary of State, but are the subject of extensive public consultation
before they are formally submitted 1o him. 4t would Be prudent for
Minisiers 1o aveid being drawn into controversy about proposed structure
plan alterations during this consultative stage. Equally there is a strong
possibility that applications for very large developments, or for
substantial developments in sensitive areas such as Sites of Special
Scientific Imerest, will be cailed in by the Secrelary of State arp
referred to him for decision, snd Ministers should if possible avoid
rommentng publicly on these applications, even when they are still at the
slage cf being considered by the planning authority.

Cases not before the Secretary of State

3. Injthe case of planning matiers which are not before the Secretary
of Siate for decision, and not obvicusly likely to come before him for
decision as described in the preceding paragraph, Ministers who do not
have planning responsibilities are free to respond as they think Ffit to
representations and can if they wish take up ecases with Planning
authorities on behalf of their constituents. If for any reason the matter
in question had subseguently to be referred ta 1he Sacretary of State,
the procedural guidance in the preceding section of this note would apply
and Ministers should then refrain from further public comment on the

matter.

it is alsa open te Ministers with planning responsibilities where a
planning {ssue arises in their constituency which is not before them for
decision, or lkely to come before them, to take up the case with the
planning authority on their constituents’ behalf and make public
slalements about the case. #f a Planning Minister chooses to take up

such an issue, and the case is subsequently referred to the Secretary of
State, the Planning Minister would not be able to Play any part, publicly
or privately, in any Ministerial consideration of the case. He would not,

for example, see the officiz] papers relating t¢ the case, [t is desirable,
to avoid any subseguent allegations of lmpropriety or bias, for a Planning
Minister choosing to take up a case with the planning authority to make it
clear from the outset that he would take no part in any Ministerial
consideration of the case which might be necessary. In writing to the
planning authority, therefore, Planning Ministers might include & sentence
on the following lines:-

ahd330§3.118




"] am writing this letter in my capacity as the constituency Member
of Parliament, and if for any reason this case is referred to me as
Secretary of State/to the Secrstary of State for decision, 1 would
rake no part in the Ministerial consideration of the case."”

7. Where Planning Ministers decide nol to 1ake up & planning issue
about which they have received representations, they can, if the matter
Falis into the category described in paragraph ¢ above, defend that
decision on the basis that the matter is one they might eventually have 1o
consider in their Ministérial capacity. They shouid not however use that
defence where the case is net in fact likely to be referred to them for
decision. They would be open 1o criticism if they willingly tock up some
planning matters with the planning authority on their constituents' behalf
despite their Ministerial responsibilities, but declined to involve

themselves in others allegedly because of their Ministerial responsibilities.

Ministerial correspondence

B. In the Hght of the guidance above, Minisiers who receive letters or
other representations from constituents about planning matters should
consider fivet whether the issue is currently before the Secretary of State
for decision or likely te come befors him, as desgcribed in paragraph 4.

If g0, they should decline to comment on it. If not, they may on the one

hand ‘ake the case up with the planning authority in their constituency

capacity, in which case Planning Ministers may wish to use the form of
words in paragraph 6 above. On the other hand they may decline to
become involved, in which case they should aveld using their Ministerial
responsibilities as the reason. DMinisters may in many cases be able to
reach their own decision on whether to take up a planning issue with the
planning authority, without reference to SDD, but where they require
further background in order to reach a decision the correspondence

should be green foldered for advice from the Department.

ahd330§3.118
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Thipe ape essantially twe aspects of the problem althcagh at times ihe t=0
T hore ropssaniially _ _ G e amh-
musl necessarily be inter-related. Firstly there 15 10 PUTE: iegal
LS | PR ] P - = - - - s 3 e i =, -
question as to the cffect of any change In presentl practice on L.s ﬂefd
for a Minister whn has guasi-judicial functions te be scen 10 be acling In
areardanees with 1he rules of natural justice by :1|'|r:r:'."|;_.=;.'|ll 'JF.EIL&.E.IE'!CI. :*_.-l-::
independent mind to his consideration of any matler Wilca come before
i L e ity 1h i n ore general guestiom of the
him in thal capncity. Secondly ihere I8 the m R 0 ). rtu S Iir
responsibilities of Ministers and any convention which may fetler 1
their actings as constituency Members,

1 do not think that it is necessary to refer you to the legal authorities
for the proposition that the Minister must ocl in accordance with the
provisions of natural justice nor to the long line of suthorities on
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smenits on oministerinl or pevornment policy since what s involved
s be pot the Minlster statine Govaramenl policy but commenting on
irlividual planning applications. 1t is, hawevor, wnrth keeping in mind
what Lord Thankerion says nhout bias in -

a1y el

e Ceuntry Planning: [1948) AC &

rliapirde A depdeiure
el il D EeRtires

.
1 - i =
irhitrnior

Chelsin siindl ot POEns

prage amd I particulars

i Mipigtor expressing support

leproe of intransience and
P mpornGg AR v mbd not anly glesed againg! reasonec
pempmant Pt gk ; wrbEh 7 armved facls oo faip wiy. [F
ihEanuently surth. & inislpr wera chariged  with the duly  of
capelgine o gunst=padicizl fThoelion in velation ‘o an appeal to which
Al wolicy solated. there wonld be obvions fores iz the srgument
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ey it wonld he possible for
patopneirs ok ease mer tinned
ebilioptn on the baziz that
: , an unhinssd and
rinel,  Fa sl i Lhie secand ropy of rase referred 1o where
Hlgter P C Temn il efastitaent a latier supporting or oppasing
alommant swhich is the rubjeet of & planaing nppiication and seeking
fnistnr's supert 5wl w posgible for the Minisier RAME'Y 17 DASE
oan comments mnning nutherity. This of itsell should Aol Snow
daR bt B he wore indleato _his support for v ppposilion to the
sments L ennlepy viow ooudd be tnken. There is a danger, howaver,
hat the planning authopeity to whom the Minister simply passed the
crmments mignt pend mope juto his intervention than wes intended and
that they might usswne that his support was implied. Also there is a
Jangar that others may think similarly and AssSume that support i3
intended. This =s particularly the case if the Ninisiar as is proposed
aly_ipiervenes in some of the cases referred o him since the mere fact
of doing so only in some cases would seem 1o imply support for the
constituent's views. [n that context reference is made 1o A Teceni case
which although dealing with bias as respecis a sheriff is of some
interest:-

[l "t T
kv bl e Sl
|

Bradford v McLeod 1988 SLT 244
The Lord Jutice Clerk (Ross) at page 247F indicates that he is "entirely
satisfied that what are commonly referred to as the rules of natural
justice apply to criminal trials in this countey”. At G he adopts the
words of Eve J in

Law v Chartored Insgtitute Dfl Patent Agents [191%9] 2 Ch. 276
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soch member  of e ecouneil  in adjrdicaling on @ complaint
thercunders is perfoeming a jedidia! duty, and he musi bring 1a the
tigeharge of that duty an unbiased ond impartial mind. 1[ he hes &
ine whirh remders  him othepwisc than an impartial  judge heo is
digqualifiod from g riorminge his dintw. Nay., moer (80 jeainus is the
ey 1l i oo the purity of the administratinn of justice), if
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wnndbinll Vains Form case you wil
! ] ALy ¢ aecenint of thoe above since he put
Rirself in i essiioy ol 2 reasomaiye man in crinsidering Mr Rifkind's
ettepn  and  Tindinge oo baris for eyepecting that  We Ritkind had
Aieguaiified himself f@am discharmag his guasi-juiboial funotion properiy
and g o Taln onns e T L the patitioner’s appeal in view of this
wid af thoo feeatlsh © e urceplance of what Eve J. says it 1s clearly

nalguant te enmeidor how others wenld leok on the intervention of 1he
Vimistes, 1t %iaten wopth boakinge fnlmind Teed Thamkorion s reforence (o

wom=himncler sk,
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e denmings I the Aed Edition {1959% of Calirct Governmen
sinigter Attlee wup 3 Februaey 1943 (A64 B ey Baly ]
ving &afd ".. o Bat b 1B« mistake for Ministers or Fesior
with individua! rases other than through the reguiar machin
! department...".

On the lagal aspocts i1 18, a8 1 have suggested, pnesinle 1o look
individual oases lo determine what action the Minisicr could teke Bs a
constiluency member without raising ihe possibility of bias U he is
required subssquently to deal with the matier. The danger, however, 18
thet although there might not be blas im the legal sense and a challenge
alleging hias could therefore ba guccessfully defended, there may always
be a suspicion of bias where the Mimister hecomes involved in matters for
which he has ullimate responsibility.

Clearly in the present case the \inister fecls strongly on the matler and
one can appreciate the desirabiifty of his being free 1o some extent 1o
respond  constructively Lo certain important matters Arising in his
constlituency, on which ho is likely to be presscd. 11 ig for this reascn
that | seck your views. Ohviously the safest course of action in legal
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‘ Lord Sainsbury J Sainshuey plo

of Preslos Candaver Sarmfgrd Housa
L:hairman & Chiaf cxecutive Samford Sres!
Lantlon SETALL
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SAINSBURY'’S Tl 264241

27th April, 1989

Dominic Morris Esqg..;
10, Downing Street;
London,

SW1A 2AA

Ehdu- izihmn—Le meHuﬁ

Thank you for your letter of 24th April. 1 was
pleased to learn that the Prime Minister would like to see
us and that 10th July is possible. I understand all
members of the Group will be available to attend on that
date. 1 note that the suggested time for the start of the
meating is 3.30pm. If it were possible to advance the
time to 3pm, it would be helpful, but I would not wish to

| ask for a change of time if it would make it difficult for
§tha Prime Minister's arrangaments.




10 DOWNING STREET
LONDON SWIA 244

From the Private Secretary 24 April 1589

We spoke a week or two ago about the
date of the next meeting of the Sainsbury
Group. I have now had a chance to talk
to the Prime Minister and she has confirmed
that she would very much like another chance
to talk to the Group in the summer.

The diary is as ever difficult but
the afterncon of 10 July would be possible.
If that would be convenient for the Group
may I suggest the meeting begin at 1530.
We would if you wished arrange for a room
to be set aside for half an hour beforehand
so that members of the Group could meet
to have a prior discussion.

Perhaps you could let me know if this

suits you.

{(D. C. B. MORRIS)

The Lord Sainsbury of Preston Candover
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The Rt Hon John Wakeham MP

Lard President of the Council

Privy Council Office

68 Whitehall
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CHARGING FOR PLANNING APPEALS
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Nicholas Ridley has copied to me his letter of 28 March, and I have seen
the Prime Minister's comments recorded in her Private Secretary's letter
of 10 April,

I have to =ay I remain uneasy about these proposals. Under our
present policy an applicant for planning permission pays hall the costs of
processing his applieation, and if he is unsuccessful and appeals he is
nol charped. Nicholas now proposes that the applicant should pay the
full costs of processing his application, and if unsuccessful should pay
the [ull costs of processing his appeal, including the extra costs of an
inquiry even if he does not request one. If the application Is a large
one, the proposed scale of charges for appeals, and | assume the higher
acale of charges envisaged for applications, will require the applicant to
pay rather more than the costs of processing, &0 that the charges for the
smallest applications can be held well below cosis. Thesse proposals seanm
io me to be a substantial shift of policy in the direction of increasing
burdens on developers, which needs fuller justification than the draft
consultation paper provides. They do not sit comfortably with the
principle which we regularly commend fo planning authorities that an
applicant is entitled to planning permission unless there are good reasons
for refusing it. Ag the Prime Minister has pointed out, they offer no
improvement in the appeals system in return, and we are not in any case
in a position to offer significant improvement in the processing of
applications by local authorities.

In Scotland, because of the smaller size of our appeals system, the unit
which is our equivalent of the Planning Inspectorate is not among my
early candidates for agency status. Hince it will therefore reEmain
subject to a8 gross running costs regime, | cannot say that the proceeds
of charges will be used to speed up the handling of appeals, and I cannot
make the link between the introduction of charges and forthcoming
improvements in the system which the Prime Minister wishes to &ee

MIHO1001.04%
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included in Nicholas's consultation paper. | am in any case reluctanl Lo
take any steps which might discourage private housebuilding and other
forms of development; the proposals could add up ito 2 per cent to the
costl of & 2-bedrevom house in Glasgow. This leads me to the conclusion
that in Scolland we have more to lose than to gain at present from the
introduction of charges. The circumstances in England are clearly
different, and 1 am content for Nicholas to proceed to fissue his
consultation paper.

I am copying this letter to the Prime Minister, to the other members of
H Commitiee, Patrick Mayhew, David Young and Sir Rohin Butler,

e

]
o7 |

MALCOLM RIFKIND
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CHARGING FOR PLANNING AFPFEALS

Thank you for ceopying to me your letter of aj}ia:ch to John
Wakeham.

Az I indicated in my letter of 27 June 1988 I am not
convinced of the justification for introducing planning
appeal charges in Wales. Your consultation paper does not
remove my unease about the merits of charging or the
degirability of adding even slightly to the costs of
business and industry or the bureaucracy needed to run the
scheme .

I have recently taken steps to encourage better planning
performance by local authorities in Wales and to improve the
efficiency of the Welsh Office in dealing with planning
cases. MNeither of these will be enhanced by charging for
planning appeals.

As I see it, the only reason for charging lies in
transferring the cost to the user. This is no doubt a sound
general principle elsewhere but I need very strong
justification indeed to place additional charges no matter
how small on enterprising people - more often than not I
suspect Government supporters - who want to better their
hcmes or their business and are prepared to challenge local
decisions to secure their ends.

I have concluded therefore that for the present, I shall not
issue a parallel consultation paper in Wales.

I am copying this to the Prime Minister, other members of
H Committee, Patrick Mayhew, David Eoung and tu Sir Robin
Butler.

The Rt Hon Micholas Ridley MP
Secretary of State for the En?lrnnmﬁrt
2 Marsham Street

LONDON SW1F 3ER
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Treasury Chambers, Parliament Street, SWIP 3AG

The Rt Hon Hicholas Ridley AMICE MP
Secretary of S5tate for the Environment
Department of the Environment
2 Marsham Street

London

SW1P 3EB
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You copied to members of H Committee your letter zéﬁJEﬂﬂ'!arch to

John Wakeham seeking agreement to the issue a consultation
paper on charging for planning appeals.

I agree with you that the Jlevel of fees necessary to Trecover
actual costs would be unlikely to have any significant effect on

the number of appeals ariain%. Nevertheless I accept that such a
its

system ought te produce bene and should lead to a reduction in
the time taken to process appeals. I am tharefora content for the
proposed consultation paper te issue.

On the basis of the proposal it is likely that the receipts would
fall to be classified as revenue, but officials will need to
investigate the implications of the details.

I am copying this letter.to the Prime Minister, other members of
H Committee, Patrick HayheupxPﬂvid Young, and Sir Robin Butler.

el
PL}M,M

{f JOHN MAJOR
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BENSON BUILDING

I attach a note setting out current state of play here. Contrary
to what I had first been led believe the HBMC's London Advisory

Committee have not rejected the application for listed building
consent outright. We now wait to see what happens on 17 April when
HBMC will consider the Committee’s recommendation.

A D RIRG
Private Secretary




BENSON BUILDING

Current Pogsition

The London Advisory Committee (LAC) of HBMC considered the
application at their 7 April meeting. They concluded that the
application proposals were unacceptable in their present form.
Rather than reject the application ouktright, however, they
recommended that it be put into abeyance toc see 1f HBMC officials
could work out acceptable proposals with the applicant. This
recommendation will need to be ratified by the HBMC itself on 17
April. It is possible, but not usual, for HBMC to take a different
view from its LAC.

Subsegquent Procedure

1. &An applicant may appeal against non-determination of an
application after eight weeks {or such longer time as may be agreed
with the local planning authority) of the lodging of the
application. The appeal should be lodged within & months of the end
of the B weesk (extended) period.

2. If HBMC direct Islington Council to refuse the application and
they are unwilling to accept the direction, Islingten can formally
notify the Secretary of State of the application. It would then be
open to the Secretary of State to require the application to be
referred to him for decision. If reference to the Secretary of State
was not reguired, HBMC's direction would stand and Islington would
be obliged to notify the applicant accordingly.

4 If Islington accept a direction from HBMC to refuse the application
and formally do so, it is again open to the applicant tc appeal
to the Secretary of State.

It is also open to the Secretary of State to direct that any
application be referred to him instead of being dealt with by a
local planning authority. He would need to have clearly justifiable
grounde for doing so.
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the depariment for Enterprise

The Rt Hon. Tony Mewton OBE, MP
Chancellor of the Duchy of Lancaster and
Mirdster of Trade and Industry

: : ; Department of
Rt Hon Nicholas Ridley MP 'hmhlnd&ﬂnnq

secretary of State \

Department of the Environment " 1-19 Victoria Sereet
2 Marsham Streat London SW1H 0ET
LONDON Switchboard
SW1P 3ER 01-21% 777

Telex 88110745 DTHO G
Fax 01-222 2629

215 5147
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CHARGING FOR PLANNING AFPEALS

Thank you for copying to me your letter of 28 March to
John Wakeham enclosing your consultation paper on charging for
planning appeals,

I am concerned that the paper does not establish a direct link
hetween the introductiocon of charging for appeal and an
improvement in the delivery of the service to business. AS you
will recall, both Eenneth Clarke, when he was Chancellor of the
Duchy of Lancaster, and David Young made their agreement to the
principle of charging conditional on it leading to a substantial
reduction in the time taken to process appeals. Indeed I know
that John Sainsbury and other members of his Group attach
considerable importance to this point.

I appreciate the pressures the Planning Inspectorate is facing
at present in keeping pace with the present level of appeals.
However, if business is to be reconciled to the principle of
charging, it will expect to receive something in return. The
consultation paper needs to indicate what that is. Egually, I
am surprised that, despite Kenneth Clarke's letter, you are not
proposing to circulate a draft Compliance Cost Assessment (CCA)




du

the department for Enterprise

with the consultation paper, which would seak to weigh the costs
and benefits of a charging system, including, of course the
contemplated improvements in the quality of service. I would
only be content for the paper to issue, if both these points are
adequately coverad,

I have a number of other comments:

Paragraph 16 - I am concerned that some local planning
authorities may seek to abuse their power to call for
publiec enguiries in the hope that the extra cost would
deter the appellant. While I note you are proposing to
award costs against a local planning authority which has
acted unreasonably, I would prefer it if your Department
had the power to adjudicate on whether a public inguiry was
warranted in such cases, just as you do on the question of
whether a planning application needs to be supported by an
anvironmental assessment.

Paragraph 21 - It seams to ma to ba quite unfair to charge
for Section 37 appeals when in most cases they result from
failures on the local planning authority's part to consider
the planning application in time. The fact that under your
proposals local authorities will be able to recover the

full cost of handling such applications may well ingcrease
the sense of injustice felt by the appellant. I suggest
that such appeals should only be charged for, 1f the
planning autheority can show that the delay is caused by the
applicant.

I have no comments on the proposed scale of charges which seem
to strike a fair balance between the need to apportion costs
according to how they are incurred and the importance of not
penalising the small developer. However, I should like to
reserve my position on this and the other points in your paper
pending the outcome of consultation and I should be grateful if
your officials would keep in touch with mine abgut the responses
from business.

I am copying this letter to the Prime Minister, John Wakeham,
other mambers of H Committee, Patrick Mayhew, David Young and

S5ir Robin Butler.
| [l
ot
o

TONY MNEWTON
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Hon Micholas Ridlew MP
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Thank you for sending me copies aof
Lo john Wakeham and your proposed
"Charging for Plamming Appeals"”

I iIndicated in my letter of 14 July, when yeu first put
your proposal to YH® Committea, that I saw no serious 1ssues
arising for my own Department. Having looked at the sysCem
of charging. which has now been worked up in some detatl
in Cthe consultation paper, [ have mno reason Lo Cchange my

vimw. For my part, 1 am paper Co be issuesd.
the Prime Mlinister,

[ L sending copies of
Committes, David

John Wakeham and other

Young, Patrick Mavhew and

PAUL CHANNON

RESTRICTED
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10 DOWNING STREET

LONDOMN SWI1A ZAA

Fram the Private Secretary

10 April 1989

car Ml

CHARGING FOR FLANNING APFEALS

The Prime Minister has seen a copy of your Secretary of State's
letter of 28 March to the Loard President. She welcomes the change
in the basis of the [ee structure since the guestion of charging
was coneéidered at 'H' Committee last year and is generally content
with the consultation documernt, subject to one addition. Nowherse
in the document does there appear to be any indisation that full
cost recovery will be matched by any improvement in perfermance
in terms of time taken to handle planning appeals. In this respect
the document lays ltself open to criticism. The Prime Minister
recognises that at this stage it may not be right to specify particular
targets for performance improvement, but the change to agency

starus and computerisation are by definition designed to improve
efficiency and she feels that something ought to be made of this
early on in the sactionl O cCharging.

am copying this letter to the Private Secrstaries to membars
'H' Committes, Michael Saunders (Law Officers' Department),

a
Neil Thornton {(Department of Trade and Industry) and to Sir Robin
Butler

DOMINIC MORRIS

Alan Ring, Esg.,
Department of the Environment

RESTRICTED




PRIME MINISTER

Lord Sainsbury telephoned me to ask when vou wanted the

naxt meating of the Sainsbury Group. Last year you laft it

that June or July seemed sensible, on the basis that the work

on the Planning Bill would by then be at the right stage.

The Planning Bill is first reserve for next session's legislative
programme so Mr Ridley does not yet have drafting avthority.

Prefer to have the next meeting of the Sainsbury Group

after tha Summer Recess when the Bill's future is clearer?

to try and fix a date in June/July as origimally planned.

e

ominic Morris

10 April 198%
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PRIME MINISTER 7 April 1989

CHARGING FOR PLANNING APPEALS

Nicholas Ridley has circulated a consultation paper proposing
a scale of charges for planning appeals. He would like
to issue this before the end of April.

The Sainsbury Group have argued for a system of charging.
They believe that this would help to fund more inspectors

and speed tp the appeal process.

The Proposals

- The aim is to recover the full cost to the Department
of the Environment of processing planning appeals
(currently £lém per annum]).

DPifferent charges will apply depending on the
appeal procedure. Written appeals will be the
cheapest,; long inguiries the most axpensive.

The scale of charges will in addition reflect the
size of development. Householders adding a granny
wing, or small developers building one or two
houses,will pay less than a developer building on

=

» hectares of land.

Comment

The proposed scale of charges 1s a reasonable way of recouplng
the coste of the appeal system. An individual will pay

£100 for a written appeal. A small bullder will pay E200

for one house, £400 for 2-5% houses. Such charges are not
onerous compared with the profit to be made frem enlarging

or building houses. Relating the charge to the size of

development will be widely seen as fair.




ArOTRIATT

Although the principle of charging may be attacked by some,
charges are already levied for planning applications. Nicholas
Ridley is considering increasing these to recover 100% of

costs instead of the present 50%. It is difficult to see

any real grounds on which charging for applications is aecceptable,
but charging for appeals is not.

But there is one important respect in which the paper will

be eriticised by Sir John Sainsbury and others. It says
nothing about improvement in the time taken to handle appeals.
Kenneth Clarke (in DTI) stressed the importance of linking
charges with improvements to the system when he agreed in

principle to a consultation paper last Juna.

Conclusion

The charging proposals reguire primary legislation. At
present the Planning Bill is first reserve for the 1989-

90 gession, but it may well not become law before the summer
of 1981,

Hicheolas Ridley announced last December that the Planning
Inspectorate was being considered as a possible executive
agency. This is likely to have happened by 1991. Most
people bellieve that an agency would operate more efficiently

than the presant arrangements.

Department of the Environment are planning to computerise
large areas of their work, incluoding progress-chasing in

the Inspectorate. This i1s a lengthy project, but some fruits
ghould be beginning to emerge in 19%91.

In sum, since the charging proposals are unlikely to come
into effect before the summer of 19%1, it should be possible
to say something in the consultation papar about improvements

in the system which will accompany charges.

DEQOTNIATE™
L=yl B .l:.'-._'. ! !_ ‘_;
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Recommendation

- Agree the principle of i1ssuling a consultation paper on
charging: and the system of fees proposed.

= But ask that the paper say something about proposals

to 1mprove the speed with which appeals are handled eg

agency status and computerisation.

CARCLYN SINCLAIR
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FPRIME MINISTER

CHARGING FOR PLANNING APPEALS

Mr Ridley foreshadowad the attached consultation document
(Flag A) at last summer's meeting of the Sainsbury Group. At
P ————

that time he was proposing a £lat rate fee structure which you

RS

ware concernsd would bear unduly heavily on the smallest

builders and developers.
e —E————

His revised proposals in the consultation document go a long

way to meeting your point. WHe now proposes to relate the

EEEFQE to the size of development, starting with a modest £100

e —

for the householder changing their own house, in a sliding

scale ap to £4,000 for a development involving 51 or more

houses. This is welcoms,

As Carolyn Sinclair points cut in her note (Flag B), however,
nowhere in the consultation document is there any indication

that full cost recovery will be matched by any improvemsant in

Egrfprmance. DoE are understandably cantious about QEEE_EhEy

l——————
can deliver on performance improvements but the moves towards
agency status and computerisation must produce some
Improvemant. I agree with Carolyn that the document would be

less open to criticism if it made something of this.

Agree that Mr Hidley may issue tEhe consultation document later
this month, subject to inserting a paragraph early on about
the possibilities for improvement in the time taken to handle

appsals?

_

DOMINIC MORRIS
T April 1989
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1 wrote te you on 6 June last year about my proposal to charge for
the processing of planning appeals. Your reply of 28 July conveyed
H Committee's agreement to my preparing a consultation paper which
should be cleared with colleagues before igsue. That consulktation
paper is now enclosed. I would-like to issue it before the end of
April and would be grateful for colleagues' comments by 14 April.

Since the summer, officials have analysed the costs of appeals and
have kept their Scottish and Welsh counter-parts in close touch with
their work. My conclusions are:-

i. at current prices the annual cost to the Department of
D[GCEEEIHQ planning appaals ig in the reglon of El6tm. The
main component of this is the Planning Inspectorate;
remaining parts are the nine Reglonal Offices and central
support services (eg lawyers, personnel management). The
figure includes full staff costs, overheads and
accommodation;

the cost to the Department of processing an appeal depends
only to a small extent on the size of the development
proposal and primarily on the procedure used: a typical
appeal dealt with by written representations costs about
half as much to process as a typical case determined
following a publiec inguiry;

it would therefore be a resonably accurate reflection of
the way costs fall to make a flat-rate charge of (on
present costs) about (500 for written representations
appeals, about £800 for an informal hearing and about
£1,000 for any inguiry appeal (with a supplementary fee for
any inguiry case which exceeds 2 days) without
differentation by the nature or scale of the development.
Such an approach would, however, be perceived to bear
heavily on the householder and the small businessman, while
being scarcely significant to the large developer;

I have concluded therefore that the begt fee scale will be
one that reflects the type of procedure but is also clearly
telated to the scale of the proposed development. AR
illustrative tariff of charges on this basis is shown in
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paragraph 14 of the draft consultation paper enclosed. It
would entail, for written representations cases, a £100 fee
for householder development, £200 for development invelving
one house, and then a scale for groups of units of
development - up to a maximum of £4,000 for development
involving 51 or more houses, or more than 1,125 §q mektres
floorspace, or 5 hectares of land.

Colleagues or their officials have raised some points in
correspondence since my 6 June letter. It seems to me to be right to
go for full cost recovery for reasons of accountability and sound
public administration; the level of fee, even at the top of the
scale, will not be large in relation to the overall cost of the
development in question., As a consequence I would not expect the
fees to result in a significantly lower number of appeals. They
will, however, make the would-be appellant think a little more
carefully before embarking on an appeal and should therefore have at
least some effect on numbers. I appreciate that a local planning
authority may insist on an inguiry being held when the appellant
would prefer to follow the written representations procedure, but I
believe that the appellant should nevertheless pay the inguiry fee,
since the costs result from his taking his proposal to appeal. He
will, however, be able to obtain an award of costs against the
authority if it has been unreasonable in insisting upon an inguiry.

There may be some concern that the proposal could be seen as
"charging for justice". To my mind, however, there is a most
important distinction to be made between planning appeals and
litigation in the Courts, which justifies different treatment. In
Court litigation the decision rests solely on matters of fact or
law; with planning appeals an assessment of the planning merits of
the proposal is also involved. This is a matter of judgement
additional top facts and law on a par with the initial application,
for which charging has been in place since 1981 and is now widely
accepted. The basis of my proposals - full recovery of the costs of
processing appeals - will transfer the cost of the appeals process
from the general taxpayer to the user of the service. My Department
is pursuing other measures further to improve efficiency and
effectiveness and to enhance the gquality of the service.

In my letter of 6 June I mentioned that I intended to accompany
proposals to charge for appeals with a major simplification of the
scale of fees for planning applications and of the arrangements for
increasing those fees annually, but did not propose to increase
application fees' cost recovery beyond the present target of 50% of
total costs. Since we are proposing 100% cost recovery for planning
appeal charges, it seems unjustifiable any longer to retain 50%
recovery for application fees. Several MPs and local authorities
have argued that authorities should be able to recover more of their
costs and, contracy to my view last June, I now think they are right
and that, even though we have said in the past that application fees
are intended only to contribute te the costs of handling, I believe
a simpler scale and 100% recovery are wholly justifiable goals.
Accordingly, paragraph 5 of the draft consultation paper containg a
passage tralling such an option,
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I am sending copies of thig letter to the Prime Minister, other
members of H Committee, Patrick Mayhew, David Young and Sir Robin

el SO

NICHOLAS RIDLEY
{Approved by the Secretary uf State and
signed in his absence)
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CHARGING FOR FLANNING APFEALS

1. This consultation paper invites views on the proposition that
the Department of the Environment should charge appellants for
the processing of planning appeals. It relates primarily to
appeals under Section 36 of the Town and Country Planning Act
1971 but reference is also made to appeals against refusal of
listed building consent (paragraphs 22-26) and against enforce-
ment notices and certain other kinds of planning appeal
{paragraphs 27=37).

The development control system and planning appealgl

2. Nearly 500,000 planning applications a year are dealt with by
local planning authorities in England. About 83% of local
planning authority decisions result in planning permission baing
granted. Of those applicants refused permission only about 30%
appeal to the Secretary of State; +the other 70% may choose io
amend their proposals and resubmit a modified scheme to the local
planning authority, or to adopt an alternative proposal (having
perhaps submitted applications for several different schemes) aor
they may simply abandon their proposals.

3. The Government believes that local authorities should have
the primary responsibility for development control decisions. 98%
of all planning permissicns are granted by local planning
authorities and less than 2% by the Secretary of State or his

* In this paragraph and in the remainder of the paper "planning
appeals” refers to appeals under section 36 of the 1971 Act
against a local planning authority refusal of planning
permission; and includes appeals under section 37 resulting from
a local planning authority failing to decide an application
within the statutory period.




Inspactors following an appeal. There are often benefits to both
the applicant and the local authority in negotiating modifica-
tions to a schama which would make it acceptable rather than
resolving the matter at appeal. Tha Government wishes to
encourage developers and local planning authorities to resolve
their differences by negotiation whenever that is possible: only
whera there is no prospect of differences being resclved should
an applicant nead to resort to appeal.

4. A proportion of planning applications raise complex issues
requiring detailed investigation and consideration and involving
substantial expenditure of time and rescources by local planning
authorities. More than 40% of all applications are for
development by householders, however, and all but about 5% are
for other types of minor development. It will often be possible
for local planning authorities to establish policies or
guidelines for dealing with similar types of development proposal
within thelr area. HNot surprisingly the proportion of appeals
involving larger or more complex developments is higher:
householder development accounts for only about 11%, and almost
15% of mappeals involve major development. By contrast with local
authorities' procedures for dealing with the more routine types
of planning application, sach appesal to tha Seacretary of State
not only entails a comprehensive assessment of the circumstances
but also must be conducted according to a strict set of rules and
procedures which area defined by statute. For these reasons the
appeals procedure tends to be more elaborate and costly.

Charges

5. The principle of a charge for the processing of a proposal to
develop or use land was established in 1981 with the introduction
of feess for planning applicationz. The Government 1s considering
bringing forward new proposals to simplify the scale of fees for
planning applicationse and to increase the proportion of local
authorities' costs recovered through fees.




6. In 1987/B8 the Department of the Environment received some
22,500 planning appeals. This was 8,800 more than in 1983, an
increase of 64%. About 18,500 appeal decisions were issued last
year, an increase of 65% over 1983. 3,173 appeals were withdrawn
bafore a decision was issuad. The increased volume of appeals
represents a considerable burden on the taxpayer.

7. There is a significant public expenditure cost in processing
planning appeals. At current prices the annual cost to the
Department of the Environment is in the region of £16 million.
The Government attaches considerabla importance to the afficient
handling of appeals, and baliewves that this expenditure should ba
financed by those who use tha searvica provided. This will
introduce an element of market discipline on both the appellant
and the Department.

8. It has sometimes been suggested that the costs incurred in an
appeal should "follow the avent"”, as normally happens in
litigation in the Courts. But planning appeals which generally
turn on an aggescment of the planning merits of devalopment on a
particular site are not closely comparsble to litigation where
the judgement relates to matters of fact and law. Tha justifica-

tion for costs following the event in the Court is that a party

who has been compalled to litigate in order to enforce a legal
antitlement, or to defend himself against a claim which is wrong
in law, should be able to obtain his reasonable costs from the
unsuccessful party. The Government has therefore concluded that
costs in planning appaals should continue to be awarded only when
one party has behaved "unreasonably" in the appeal proceedings,
and tha other party has incurred expenditure unnecessarily as a
rasult of that unreasonable behaviour, and that fees should be
charged to recover the costs to the Department in dealing with
planning appeals.




Appeal procedure

9. Most planning appeals (97%) are determined by an Inspector
appointed by the Secretary of STate for the Environment. A small
proportion (3%) are decided, on the basis of an Inzpector's
report, by the Secretary of Stata.

10. An appeal which is to be decided by an Inspector is
determined eithar following an exchange of written representa-
tions by the parties (appellant, local planning authority, third
parties - eg resgidents or amenity groups) or follewing a public
local inquiry. 1In some cases, by agreement with the principal
parties, the inguiry may take the form of an informal hearing.
The overwhelming majority of all appeals (B6%) are decided by an
Inspector on the basis of a site visit and an exchange of written
representations. Appeals decided by tha Secretary of State
follow the written representations or inguiry procedures;
informal hearings are only used where the case iz to be decided:
by an Inspector.

Departmental rescurces involved in handling planning appeals

1l. The Government proposas that charges for planning appeals
should aim toc cover the full cost to tha Department of admini-
stering the appeals system. The main component of that cost is
the input of the Planning Inspectorate. Additional costs are
attributable to the processing of "Secretary of State" appeal
cases in the nine Regional Offices of the Dapartment and to
central support services (lawyers; accountancy; personnel
management etc). The £16 million gquoted in paragraph 7 above
includes full staff costs, overheads and accommodation.

Processing costs

12. The praesent scale of fees for planning applications has a
relationship with the cost to a local authority of processing




applications, although it recovers only towards 50% of those
costs. It is linked to the size of the development proposed,
with the fee for major residential development (10 or more
houses ) being substantially morea than that for @ "householder" or
change of use application.

13. In the case of planning appeals, as well as the complexity
of the proposal, a major cost factor is the procedure for
determining the appeaal: that is, whather the appeal is
determined following an exchange of written represantations or
following an inguiry. Appeals on development proposals which are
dealt with by written representations are cheapar to process than
cases determined following a public local inquiry. Processing e
typical inguiry case costs approximately twice as much as a
typical written reprasantationa appeal. Approximately 75% of
inguiries last for one day only, and all but 10% la=st two days or
less. On the other hand in some complex cases inquiries may last
for several days or even weeks. Each additional inguiry day adds
significantly to the cost of handling the appeal.

14d. Accordingly, in devi=ing a basis of charging for appeals to
cover the full cost of processing the Government believes that it
would ba aguitable to follow tha broad approach of the present
fees for planning applications, le a scale related toc the size of
development proposal, but with a differential between written
representations and inquiry cases, and a supplement for longer
ingquiries. The Government proposes the following illustrative

tariff of charges for appeals:

Writtan Non-Residential
Residential devalopment reprasantation devalopment
fee L

Householder development 100




one unit {(or up to Change of use;
O.1lha); conditions;

development up to
753 8q m or up to
0.1lha

2=3 units (or 0.24- development Y6-
0.5ha) 150 sq m or 0Z=-
0.5ha

6=10 units (or 0.6~ development 151-
1.0ha) 225 sq m or 0.6=-
1.0ha

11=-20 units (or l.l-Zha) 1,600 226 =qm-450 sgm or
l.1-Zha

21=-50 units (or 2.1-5ha) 2,400 451 sqgm-1,125 Bqm or
Z2.1l=5ha

Dvar 50 units (over 5S5ha) 4,000 Dver 1,125 sgm or
maximum ovar Sha

Hearings add 0.6 timas basic faa
Inquiries add 1.0 times basic fee
aach additional inguiry day aftar 2 add £350

Rafunds 75% of inguiry supplemant whara an
inguiry appeal is withdrawn before
the inguiry takes place.

If the proposal is prucéaded with, the actual tariff will be

calculated at the time using the same approach following

enactment of tha necessary legislation.

15. About one third of appeals which are to be dealt with under
the inguiry procedure are withdrawn. The Government has
conzidered whathar the additional fee should be refunded in such
casas. But withdrawal frequently happens shortly befora tha
inquiry is due to open. In these cases the Inspectorate will
have incurred significant costs, and it may prova difficult or
impossibla to allocate the Inspector concerned to alternative

work. Accordingly, it is proposed that consideration might be




given to refunding soma part only of the difference betwean tha
written representations charge and the inquiry charge if an
ingquiry appeal is withdrawn at a sufficiently early stage.

16. The written representations procedure is generally less
onerous for the appellant and for the local planning authority
and it normally leads to a more rapid decision. A case may only

proceed by written represantations, however, if the principal
parties and the Secratary of State agree that this is appropri-
ate. In the few (less than 10%) cases where the appellant wishes
to procead by written representations but the local planning
authority consider that an inquiry should ba held, tha appallant
would nevertheless be required to pay the full charge, reflecting

the significance of tha proposal which had led to that cutcome. A
local authority which insisted unreasonably on an appeal being
heard by ingquiry could have costs awarded against it. (The
regime for awarding costs is described in DoE Circular 2/87.)

17. Legislation would nead to provide that an appeal would be
invalid unless accompanied by the corract payment. Supplementary
charges for additional ingquiry days (see paragraph 14 above)
could only be collected after the inguiry had closed and it was
clear how many days' payment was entalled, but the additional
charge would need to be paid befora the decision could issua,

Section 37 Appeals against failure to determine an application

18. Local planning authorities decided some 470,000 planning
applicaticons in 19B7/8BB. That was an increase of 16% on the
previous year.

13. Only 53% of applications were decided within B weeks,
however, comparead with the Govermment's target of B0%. Ministers
have urged and will continue to exhort local authorities to
improve thelr performance.




20, In 1987/BB the Department received some 1,800 appeals made
under Section 37 of the 1971 Act (where an appeal is made because
the local authority has failed to determine the planning
application within the statutory period of 8 wesks, or any longer
pariod agreed with the applicant). About one third of Section 37
appeals are subsequently withdrawn, often because appellants have
reached agreement with the authority on a parallel application.

Z2l. The cost of processing "section 37" appeals is the same as
the cost of processing other appeals, and the Government believes
that they should be subject to the same charge and that this
charge should be paid by tha appallant. . Whara the local
planning authority has acted unreasonably and the appeal is dealt
with by inguiry the appellant will be able to seek an award of
costs against the authority.

Appeals against refusal of listed building consant

22. Appeals under section 56 of the 1971 Act against the refusal
or non-determination by a local planning authority of listed
building consent applications under section 55 of tha 1971 Act
are mada undar paragraphs 8 or 9 respectivaly of Schadulea 11 to
tha 1971 Act.

23. Listed building consent is regquired to demolish a listed
building or to alter or extend it in any manner which would
affect its character as a building of special architectural or

historic interest. Listed building consent applications can be

divided into two categories:-

{i) those for works for which planning permission isg
regquired in addition to listed building consent; and

those applications for which specific planning
parmission is not required eg internal works or
development covered by the General Development Crder.




In nearly every case where tha alteration or demolition of a
listed building would bring development benefit to the owner,
thare would ba a regquirement to obtain planning permission.

Z4. When charges wera introduced for planning applications,
listed building consent applications were deliberately excluded
because the listing of buildings imposes a special liability on
owners (the listed building control systeam) in the interests of
the heritage as a whole. It was concluded that the liability
ought not to be made more onerous by charging for applications
for listed building consent.

25. The procedure for handling listed building consent appeals
is substantially similar to that for planning appeals. Many
listed building consent appeals ara in fact linked to [(and
processed simultanecugly with) section 36 planning appeals. In
1987/88 there were 396 such linked appeals and 408 free-standing
listed building consent appeals.

26. It is not proposad to charge twice for a listed building

consent appeal which is assoclated with a planning appeal under
gection 36. An appeal fea would ba pavable for those cases on
the basis in paragraph 14 above. Since there is no application

fee when listed building consent does not also entail planning

parmission, the Government proposes that no appeal charge should
ba made in those cases.
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Specialist Planning Appeals

Z27. The Department and the FPlanning Inspectorate deal with five
other categories of appeal. Paragraphs 28 to 36 of this paper
explain the proposed charging arrangements for these appeals.
Paragraph 37 explains the basis for charges where a planning
appeal is "linked” administratively to ona or mora of tha
spacialist appeals.

Enforcement appeals (Section B8 of the 1971 Act)

28. Since April 1981 a fee has been payable to the Department
for the "deemed planning application” arising, under section
#88(3) of the 1971 Act, from any appeal against an enforcement
notice issued by a local planning authority (LPA). These feas
ensura that the person who appeals againgt an enforcemant notice
(who will not usually have paid the appropriate planning
application fee to the LPA for the allegedly unlawful develop-
ment ) pays an equivalent application fee to the Department.
Without these fee-paying arrangements, there would ba a financial
incentive not to apply for planning permission. Fees for "deamed
planning applications" are therefore assassed on the same scale
as LPAs use for planning application fees and the amount due must

ba paid to the Department during every enforcement appeal. When

an enforcement appeal succeeds on one of the "lagal grounds" in
paragraphs (b) to (f) in section 88(2) of the 1971 Act, so that
tha Secretary of state or a Planning Inspactor doas not normally
determine the deemed planning application (or the appeal on
ground (a) in section BB8(2)), the Department refunds the deamad
planning application fee after issuing tha decision. These
provisions effectively ensure that the recipient of an enforce-
ment notice does not pay for an appeal ageinst it on any of the
"leagal grounds=" in section BB(2): the faes is paid only for
consideration of the planning merits.




29. It is proposed to adapt these arrangements so as to
incorporate into enforcement appeals the charges proposed for
ordinary planning appeals made under section 36 of the 1971 Act.
On average, some 4,500 to 5,000 enforcemen t appeals are
submitted annually to the Dapartment, of which 40% are usually
withdrawn bafore a decision is issuad. Of some 2,500 to 3,000
appeals decided annually, approximately one-half are dealt with
by the written representations procedure. The fee now pald for
the deemed planning application arising from an enforcement
appeal will continue and it is proposed also to make an appeal
charge for any enforcement appeal which includes ground {a), in
section 88(2) of tha 1971 Act. This additional appeal charge is
intended (as with the deemed planning application fee) to reflect
only the cost to the Department of considering the planning
merits of the enforcement appeal and the charge will therefore be
the same as for ordinary planning appeals, (as in paragraph 14
above). The remaining 50% of decided snforcement appeals involve
a public local inguiry, guita oftaen at tha Department's
direction, to establish the facts by examining witnesses. There
would be no additional charge at the differential inguiry appeal
rate (paragraph 14 above) when the ingquiry is held at the
Department's directian.r Whan an inguiry iz held at tha
appellant's reguest, but the Department %nsider‘s tha-t the
written representations procedure would have sufficed, it is
proposed to make a differential charge at the inguiry rate, with
a supplement for longer inquiries. This would correspond to tha
charging arrangements for ordinary planning appeals [(paragraph 14
above ), and ensure that the appellant pays both an equivalent sum
to the planning application fee due to the LPR and thea appeal
charge.

30. Some enforcement appeals are made on two or more grounds,

including ground (a), but succeed on one of the "legal grounds®
(grounds (b) to (f) in section B8(2) of the 1971 Act), so that
ground (a) and the deemed planning application are not




considered, because the enforcement notice is guashed by the
appeal decigion. When this happens in future the appellant will
have been complelled to pay an application fee and an appeal
charge in order to defend himself against the LFA's allegation,
in the enforcemant notice, which will have proved incorrect in
fact or wrong in law. It iz therafore proposed to refund the
anforcement appeaal charge (as well as the deemed application fee)
when the appeal succesds on any of the grounds (b) to (£f) and the
enforcement notice is guashed. And, because grounds (g) and (h)
in section 858(2) are concerned only with minor mattarsz of
reasonablenass (that i=, the steps regquired by tha LPA to remedy
the alleged breach of control and thea duration of the compliance
pariod), it is not proposed to make an appeal charge for the very
few anforcement appeals confined only to grounds (g) and (h) if
it proves unncessary to deal with the deemed planning applica-
ticn.

Established use certificate appeals (Section 95 of the 1971 Act)

31. Established use certificate (EUC) appeals also include a
deemed planning application (section 95(6)), for which a similar
fea is paid to the Department as for enforcement appeals (see
paragraph 29 above). There are some B0 EUC appeals annually, of
which approximately one-half are withdrawn before being decided.
It is proposed that the appeal charge for EUC appeals should be
the same as for enforcemewnt appeals: the charge would thus bea
confined to the deemed planning application and would be payable
in addition to the existing fea. Virtually all EUC appeals which
are not withdrawn during the appeal process involve holding a
public local inguiry to establish the relevant facts about the
historic and current use of the land. As tha ingquiry is almost
always held at the Department's direction, it is not proposed to
charge for EUC appeals at the inguiry rate unless (most
unusually ) the Department considers that the appeal should
procead by way of written represantations, but the appallant




insists on an inguiry. The usual charge for an EUC appeal will
therefore be at the rate for a written representations appeal -

pyable in addition to the deemed planning application fee.

3Z. When an EUC appeal succeeds at present, so that the
Secretary of State grants a certificate and the deemed planning
application is not considered, the Department refunds the
application fee to the appellant after issuing the decision. This
rafund is justified becausa the appellant has had to appeal in
order to obtain, from the Secretary of State, the certificate of
egtablighed use the LPA should have granted. For this reason
too, it is proposed to refund the appeal charge to the appellant,
whan there is no consideration of, or decision on, planning
marits in the appeal process.

Proposed development appeals (Bection 53 of tha 1971 Act)

33. Applications to LPAs and appeals to the Secretary of State,
under section 53 of the 1971 Act, involve consideration of
whather a proposal involves “"development" of the land to which it
relates; and, if so, whether an application for planning
permission is needed. On average, there are approximately 100 of
these appeals annually, of which ona-half ara withdrawn before
the appeal is decided. Thesa applications and appeals turn
entirely on lagal issues; and planning merits are not consid-
eared. For this reason, no application fee is currently payable
to the LPA and no deamad application fea is paid to the Secretary
of Btata on appaal. Since section 53 appeals will remain

confined to legal igsues, it follows that no appeal charge should
be madea.

Advertisement appeals (section 36 of the 1971 Act, as modified
by Regulation 22 of the Control of Advertisements Regulations)

34. Advertisement appeals are similar to ordinary planning

appeals, except that decisions are not transferred to Planning




Inspaectors. Appeals are processed and decided by one of the
Department’'s Planning and Development Control Divisions, either
on tha basis of thea parties' written representations and
{usually, but not invariably) a site-inaspection (80% of appeals)
or a hearing (5% of appeals). (The remaining 15% of advertise-
ment appeals are withdrawn or declined.) Except in the case of
discontinuance notice appeals (see paragraph 35 below),
advertisement appeals are concerned solely with the merits of
displaying an outdoor advertisement in relation to its likely
gffect on "amenity" and "public safety". The considerations
arising on an advertisement appeal are thus closely comparable to
a2 planning appeal. The average cost to the Departmant of
processing some 1,775 advertisement appeals during 1988/89 is
ezstimated as £110 par appeal, with an additional cost of £80 when
a local hearing of the appeal has to be arranged. Accordingly it
is proposed to charge £110 for a standard advertisemant appeaal,
with a "hearing supplement” of £80 when a hearing is hald at the
appellant's reguest.

42. On average, some 9% of advertisement appeals are against a
"discontinuance notice"” served by tha local planning authority
rtequiring the advertiser to reamove an advertisement displayed
lawfully with "deemed consent®, on the ground that it sub-
stantially harms amenity or constitutes a danger to tha public.
The advertiser usually responds to a notice by challenging it, in
an appeal to the Secretary of State, on the ground that the
advertisement 1s not harmful, or dangerous, for the reascns the
LPA have alleged in the notice. As an appeal to the Bacratary of
State is the only way an advertiser can contest a discontinuance
notice, it seems unreasonable to make an appeal charge if tha
appeal succeeds on grounds of "amenity" or "public safety", or
because the notice iz found to be technically defactive and is
guashed. It iz therefore proposed to charge for discontinuance

notice appeals (including any hearing supplement) on the same




basis as for ordinary advertisement appeals (paragraph 34 above),
but to refund the charge at the end of the appeal if it succeads
on merits or the notice is found to bedefective and gquashed.

Listed building enforcement notice appeals (Section 97 of the
1971 Act)

36. Appeals are made, under section 97 of the 1971 Act, against
listed building enforcement notices issued by local planning
authorities (under section 96) reguiring a breach of listed
building control to ba ramedied. On average, there are some 200
guch appeals annually, of which approximately one-third are
withdrawn before the appeal is decided. No fee is payable for
tha "deemed listed building consent application" arising on an
appeal to the Sacretary of State under section 97; this is
consistent with the provisions (paragraph 24 abova) for listed
building consent applications to local planning authorities,
Accordingly, and consistently with listed building consent
appeals (paragraph 26 above), no charge is proposed for listad
building anforcament appaals.

Planning appeals and specialist planning appeals proceeding

together

37. When an ordinary planning or listed building consent appeal
and a specialist planning appeal involving the same appeal site

are proceeding concurrently, the Dapartment's usual administra-
tive practice is to "link" both, or all, the appeals together and
arrange for tham to ba determined, by the Secratary of State or a
Planning Inspector, in one decision letter. Bacausa "linked®
appeals usually involve consideration of the planning merits of
the same development in all the appeals, it seems unreascnable to
charge more than once for deciding the same issue in each

appeal. (For example, in a "linked" planning appeal and EUC
appeal, the same material change of use of the land is likelvy to
be at issue in both appeals.) It i1s therefore proposed (as with




linked planning and listed buililding consent appeals, see
paragraph 26 above) to make only one charge for any case whera

there are linked appeals involving consideration of the planning
merits of the same development in two or more appeals. An

excaption to this arrangement would ba where an advertisement
appeal i1s linked administratively to another type of appeal: in
that case, there would be an additional charge for tha advertise-
ment appeal (paragraph 34 above) because it would invalwve
separate consideration of the merits of displaying an ocutdoor
advertisament.

Conclusion

38. Views are invited on the proposals set out in this paper ...
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PRIME MINISTER
WESLEYAN CHAPEL

1 promised you a progress report on the Chapel's application

for listed building consent to demolish the Benson Building
and extend the Chapeal. = :

(-

Islington Council have at long last provided the formal
rasolution of their agreement to give listed building consent

and have passed this with the necessary papers to English
Haritage's London Advisory Committes. The latter had

originally planned to consider this application in May but

have basen persuaded to bring it forward to their next meeting,

due to be held on 7 April. It is difficult to divine {(without
—— TS ————

being too obwvious about it) which way the Committes will jump,

but their officials will be advising in favour of granting

listed building consent to the Weslyan Chapel.

If they do grant it, their decision will need to go to the
Secretary of State for the Environment for ratification. But
Mr. Ridley knows about the case and would expect to be able to
endorse the approval very guickly.

If you are content I will let things run their course up to
the 7 April meeting and report to you again straight after
that has happened.

ety

: .

(DOMINIC MORRIS)
23 March 1989
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ENFORCEMENT OF PLANNING CONTROL: REVIEW BY ROBERT CARNWATHE QC

Thank you for sending me a copy of your letter of 6 March to
John Wakeham, enclosing a copy of the final chapter of the
Carnwath report and your draft written Answer,

I am happy for you to publish the report and to invite comments
on i1ts recommendations subject to two poinks, Pirst, whilst I
think business is likely to welcome the increased flexibility
that the introduction of the “"contravention notice®™ will give to
the enforcement notice system, I hope you will be ready to
censider shortening the gualifying pericd for immunity in the
light of responses from consultees. Although I understand your
reasons for proposing a ten year period, if there is support for
a shorter pericd I would want the case for it to be fully
examined, Similarly, if business consultees make any comments
about aspects of the enforcement procedures not specifically
covered in the Carnwath review, I hope that they can be taken on
board.




O

the ﬂ-tp.q'lmh: tor Enterprise

Secondly while I suppert the recommendations on the revision of
.policy guidance and the preparation of a manual for local
authorities, T believe business would welcome some general
guidance on the new enforcement procedures, in the form of an
updated version of the bogklet you issued in 1387. I hope this
@an be produced in due course.

I am copying this letter to John Wakeham, other members of
H Committee, and Sir Robin Butler.

TONY HEWTON




WESLEY’S CHAPEL

48 CITY ROAD, LONDON, EC1Y 1AU

Telephons 071-253 1382

Minintar: Tha Aev. Paul Hulme, B.A

13 march 1%g9
Mggic E-'E:}rr:s; Esxy.

Prime Minister s Private Secretary
10 powning Streat

Westminster gL

Wl

Dear Mr Morris,

How very kind of you to take the trouble to ring me this morning. I am
most grateful to vou for vour hel;p and interest in the scheme to re=develop
the ancillary premises at Wesley s Chapel. We are, as you know, most anxious

for this work to go ahead with all speed so that the important mission of
the church in this part of the City can take place far more effectively than
it i= doing &t the moment. Obviocusly, all the correct procedures have to be
observed at every level buot we do not want to have to undergo any further
unnecessary delay if we can possibly help it,

Would you kindly convey to the Prime Minister our very grateful thanks
for her interest in this matter. We are most touched to think that in the
midst of all her massive responsibilities she can find the time to be

comeerned with oour welfare.

Thank you for promising to keep in touwch with me over the next Few
weeks., We will wait with anticipation to see the outcome.

With kind regards and all good wishes,

,_u_-ﬁrﬁ sincerely,

Faul Hulme
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The Prime Minister
10 Downing Street
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THE BENSON BUILDING AND WESLEY CHAPEL, ISLINGTON

You asked to be kept informed of developments here follewing the
background note I sent you recently.

I understand that Islington have not yet made a formal decision on

the application (although they have indicated informally that they
are prepared to grant consent).

The Council is meeting next week to decids the matter. As soon as
HBMC have been notified of the Council’s formal resclution they can
begin their consideration of the matter. (Until then they have no
locus)., HBEMC are aware of the need to deal with it guickly.

[hor |
\
|
R
A D RING
Private Secretary







Prime Minister

LAND COMPENSATION AND
COMPULSORY ACQUISITION AND COMPENSATION

4. A8 JF-.{
i K i
| have geen Nicholas Ridley's two minutes of jE'rFuht-uar}r tn you on the

above subjects.

I am content with his proposal to make a statement sbout the continuation
ol development value compensation. Since the isgue has not raised iitsell
in Seotland, | would not feel obliged to make a parallel statement. 1 am
also content with the terms of Nicholag' consultation paper on land
compensation. [ would propose in due course to comsult onm parallel
proposals for Scotland.

Copies of this minute go to the members of E(A), John Wakeham and
Sir Robin Butler.

HMPOG1MT. D25
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ENFORCEMENT OF PLAMNING CONTROL: REVIEW BY
ROBERT CAERNWATH QC

Last July, sked Robert th ¢ aw logcal authorities®
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ENFORCEMENT OF PLANNING CONTROL: REVIEW BY ROBERT CARNWATH OC

Draft Written Answer by Secretary of State for the Environment

"Mr Robert Carnwath QC has recantly submitted his report on
the review I announced last July, in a Written Answer to my hon
Friend, tha Member for Banbury (Official Report, 28 July 1988,
Volume 138, column 441), of lccal authorities' planning
enforcement powers. Mr Carnwath's report is being published
[teday] [on .. March] and a cecpy is being placed in the Library

of this House and the other place.

I generally walcome the report's recommendaticns as a
constructive contribution to strengthening the present
provisions, in the Town and Country Planning Act 1871, for
planning enforcement. Before deciding whether to implement the
recommendations, I intend to consult widely amongst organisations
with a responsihility for, or interest in, planning control. My
Department 1s inviting comments on The report's recommaendations

by the end of May."
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CHAPTER 7

7. SPECIFIC CONCLUSIONS AND RECOMMEMDATIONS

1. Introduction

1.1 The gbove analysis, A9 well gg the leck of any congensus in favour of redical
chﬁnge, leads me ta the conclusicn that the wey Porward lies in recegnising the
strengths of the present system and building on them. The analysis also peveéals

specific areas of wéakness which regquire legislative azendment.

1.2 The basic components of the zystenm need to be seen a5 an integrated structucs.
Tha amendments peed to be designed to strengthen their abdlity to function &3 such.
In particular they need to enable the authority to exercise Flexibility and

digeretion in the esrly steges of the process without weskening glr eblility bo mct

urgently and affactively in appropriate cases.

1.3 The main features of the recommended packags srat-=

(1) strengthening the powers to cbtain information and securse co-

operaticn pricr to enlorcement action by a new proceduss to be
known as a "contraventisn notice"; and linking failure to co-
operate in providing infeormation with the stop notice compensation

provizions;

Rationalising the provisions for established uses and other
imsunities, in particular by praviding [or changes of use to be

legitimized after 10 Yearszs without enforcement action:

Simplifying i exibility to the enforcement notica

provisions;

Clarifying and extending the Secretary of States power's on appeal

to amend notices to eavold failure on techrnical grounds;

Reducing the cpportunities for unnecessary legal delay in the

Courts;




Providing & more rational proceduce for the determination of tha

lawlul use of land;

Clarifying and strengthening the stop notice procedure and reducing

the risk of coopensation;

Froviding & new procedure for summary snforcement of conditiang:

Formalising the use of injunctions as a back-up to the other

statutory procedures:

Encouraging the uze by the authority of its power to act in default

and recover EXNpERSBag

Bnsuring that the penaltlies Tor contravention reflect the benefis
to the offender;

Beviging policy guidance on enforcement in current Circulars and

provicing en enforcement practice manual for planning suthorities,

2+ Inforneticn and co-operaticn

-

2.1 Rights of Entry Section 280 gives the suthority power to enter land for the

purpose of "surveying" it in connecticn with proposals to serve notices, including
enforcemant or ztap notices. This has been htly fticised as too narrow.
Enforcement officers need access for the purpose of investigeting all aspects
alleged contravention. The power is also weakened by the requirement to give 24
hours, notice before entering occupied land (s 281(1}). In the case of some uses,

that is suff to have wvanished. The corresponding powars in
Building Act ‘ﬂ-h is pore widely expressed, and I see no reascn why the planning

powers should not be extanded in a similar way.

Recozmendstion (1) Saection 280 should be smended (slonz the lines aof s 85 of

Building Act 1564} to allow entry on any land at all reascnable hours on produs::isa

of appropriate suthorizy, for the purposes of inves

adinining land, for de

1 gction, o 11y for the purpcse of the exercise of th

enforcement funct;¢g§L




@
2.2 Information Section ZBY4, as Its heading indicates, wes originally designed s o
"nowar to obtain inforzation as to interests in land™. It gave & g=neral power,
the purpose of any order or notice under the Act, to require information sbout
intarests. The Dobry report recommended that, in ocder to facilitate the use of
enforcezent and stop notiees, 1t should be extended to enable Information to be
obtained alss a8 k& the current uge of land, end the date whan any usse ar sckfvitis

on the land began. These smendments were made by tha 1977 Act.

2.3 In its current form, section 284 enables the demand to be made either to the
pccupier or to ™any person who, either directly or indirectly, receivas rent". The
time specified for & response must not be less than 21 days. Faillure to comply is &
gummary offence punisheble by a fine not exceeding "lewvel 3" |ie.under the current
scale EY00), knowingly mis-stating the facts may lead to fine of up to £1,000 on
gusmary conviction, or on indictzent to &n unlimited fine or imprisonzent for up to

two years.

2.4 Alss in the 1981 Act, again in line with 8 Dobrey recommendation, the provision

for stop notice cospensation (2 177) was agended Eo provide that =

*In the azsessment of cospensation urnder this secticon, accounk shall be tsken
of the extent (if sny) to which the elaimant's entitlezent iz ateributable o
his failure to comply with a notice under section 284 of this Act or any

mis-statement made by him in response to such a notice".

2.5 PFurther powers to obtain Information ebout interests in land were conferred on

local suthorities {=s cpposed to local planning authorities) by the Locel Cowvernoent
(Miscellaneocus Provisions) Act 1976 s 16. The infcrmation oust pelate to the
intereskts in the land or the identities of occupiers (not information ebout use).
athar respects it ig wider than seckion 284 in that it snables notice to be served
pot only on an aceupiar or parson entitled to the rent, but also - on anyone with an
interest in the land {inecluding a mortesgee), a person authorised ko manags the
land or arrange for letting. The minimum time f response 18 14 days [(not 21); and
the maximim fine for non-compliance or furnishing false information is “level §"
E2.D00 on the current scale). Failure to comply does not affect liasbilicy to coopen-
sation for a stop notice.

2.6 It has been suggested that the categories of interest to which section 224

applies and the penalties should be brought inte line with section 16. I agree.




2.7 I mlsc ngree with the approach of the Dobry report. in secking to make the link

between thesze inforpation-gathering powers and stop notice compensabion. A person

At the outszet in putting the true Tacts belfore the authority. It 1s pot unteasonable
for hiz right to coopensation on a skop notice to be taken away If he Fails te do
g0, This sheuld gzive the authority a Firoer basis on which to assess. the risks of 2

stop notice. Amendment is howsver needed to zeke the link more explicit and

effective.

2.8 Changes to these provisions should be considered alse in the context of the
sugeested "Unlawful Tevelopment Notice™ ko which T have referred in Chapter 5. The
Efficiency Scrutiny team reconsended this as & means of encouraging the resclution
aof disputes short of formal sction. The suggestion is welcomed by many of thase who

made submissions to me, provided it does not become a mandatory requirement.

2.9 The Scrutiny team noted the number of appeals withdrawn shortly before an
gppeal hearing, and saw this as evidence that asppeals could be avoided If the [lacts
were exchanged at an earlier stage. I am doubtful ebout the wvalidity of this
eccnclusion, The more likely resson that many asppeals are withdrzwm shertly before
the hearing is that, up bo that stage, it iz poszible to gein time without incurring
gignificant costs. However, I do see merit in a procedure of this kind teo strengthen

the authority's powers to respond to elleged breaches; snort of enforcement.

£.10 1 have aglso commented in Chapter 5 on the "submission notice™ procedurs, as
proposed by the National Development Control Forum. This seeks to impose a mandatory
requirenant on the racipient to submit &n applicaticn. The main problem, 3s 1 see
it, with any such procedure iz that 1t introduces the Issue of whether plenning
permission i3 in fact needed, and leads to the invelvement of some tribunal (they
guggest the Magistrates®' Court) ta deternine it. I consider that the most that can
be achieved, without overloading the procedure, is encouragement to subfit an
applicaticn, combined with obligetions to disclose the basis of the contention that
peraission is not required. IF the dispute as 5o the need for permission iz not
resolved, the effective answer for the suthority is to serve an enforcement notice.
Ag indicated In Chaster 5, I do not consider that the use of en enforcement notice

in such circumstances should be regarded as unreasonable in policy terms.

2.11 Suggestions hawve also been made that the suthority should be empowered to

impﬂgﬁf permissions on unco-cperative developers, subject to such conditions as they

think necessary. There are practical problems in this suggestion, first for the




eollection of lees, and second in defining the develop=zent which is being permiited
(and drawing up plans in the case of bullding operations). Alsg the recipient of
gitch an imposerparaission cowld still cleim that oo permission was required [see

v

Mounzsdon v Weymoath Corp. [19€60] 1 QB 645), and its status would remain uncleas, A

procedure for imposing conditicns does already exist under-section 51. Although it

ie subject to cozpensation, thig would only arise if the acuthority ¥ere ywrons in

their view of the reqguirement for parmission.

2.12 I envisage a new provision in the enforcesent part of the Act, providing farc
service of a notice, which I would call a "econtravention notice". The procedure
would be opticnal. The notice could be served cn anyone who appears to the authority
to ba occupying the land, or to have an interest in ik, or te ba responsible For
pansging or letting it {cf sS0(5) and LG{MP}A 1976 = 16). It would require a
response within 14 days and be subject to penaltiss for non-compliance without
reasonahle excuse or for deliberate pis-statement (similar to LG{IT)A s 16). In
addition the Magistrates would have power to order the recipient., either Corthwith
or within a specified tize, to comply with any reguiresent of the notice or to
provide further particulars; failure to comply would attract a dail} penalty. 1t
would also affect potential rights to compensation for a stop notica (sea below).
There should also be a continuing obligation cn the recipient (for say thres months,
ar if an enforcesent notice is igsued in that time, until the notice becozes
effectiva, o is withdrawm or quashed) to give notice to the autherity of any

material changes in the particulars contained in the notice.

2.13 I envisage this procedure superseding the section 288 powars in enforcement

cases. Oonsideration would need to be given to how far there would remain a need to
ratain section 284 in relasticn to other parts of the Act (having regard also to its

rolationship with section 16 of the 1976 Act).

2.14 The standard notice itself would be in four parts (A prascribed form would be

desirable) -

(i)} Stating that it appears to the autherity that thare has been a
breach of planning conbtroal and indicating the nature of the

activity, works or default thought to give rise to the breach;

Regquesting informstion as to interests and occupations (a3 under
8 16 of the 1976 Act);




Requiring the recipient to state whether or not he disputes the
allegation in (i), and if so, stating (so far &3 within his

{1l any) being

enowledge) (2) the nature of the activity or works
carried on on the land, [b} the date when they began, and (C
particulars of the lawful authority (if any) uncer which they are

being carried on;

Stating a time and place at which the authority will consider any
representations the recipient may wish to make in respect of ths
alleged contravention, and any undertaking he is willing to give
for the submission of an application for planning permisgion or

otherwize with respsct to the carrying out of works or tha future

use of the land.

2.15 The suthority could decide to delete sowe of the reguirements il not
appropriate for the particular case. The notice would also contain a formal
of the consequences of non-compliance, including the risk of enforcement or

notica action.

216 Such 3 procedura would have Four main objectives. Firat, it would act =s &
P 4

forzal warning of the prospect of an enforcement or step netice. It appears that

section 28Y4 notices are already used by many autherities not sisply to gain

information but also because of the implicit formal threat Ehey contsin of worss Eo

come. Thers is an element of bluff in this, but the peceipt of a forzal document

does apparently concentrate the mind in scze cases and produce results. The propos:
aotice could meke the threat of enforcement or stop notice action mere explicit.
would slso provide authorities with means of responding immediately to complaints
contraventisn, without affecting the policy approach that actual enforcement should

b= ®"s last resorpt".

2.17 Secendly, it would require the recipient to confirm at an early stage not only
the facts =5 to what is happening on the land, but also the legal justification, iIf
any. Authorities and Inspectors heve esphasised the importance of the section 284

T

notice in getting some of the basic fects clear at an esrly stage, and narrewing ths

igsues. 1 think this funccion could be improved by a new provision specifically
geared to the enforcezent powers, rather than (as in the 1981 Act) by fucthar

sccretion to saction 284.




2.18 Thirdly, it would give the puthaority the opportunity (in cases whers the
development is broadly scceptable) of encouraging either the submission of s

planning application or some other undertasking (which could be the basis of a
saction 52 agreement). The provision for a "time and place"” notice has a preceden

3
HFRE

in the Housing Act 1985 s 26% (preliminaries to slua clearance orders). For the

reasons given ebove, I do not think it is practicsble actually to require ths
subaission of an application. Also the recipient of the notice may not be the
appropriate person to make the application, and in any event the form of any

application could be a patter for debste.
2.19 Fourthly, the response - or lack of response to the notice - would provide the
agthority with a firser basis to decide whether to support the enforcemernt notice

with a stop notice.

Recomsendation (2} I recosnend that provision be made for a new sptional stabutars

procedure (to be known &s a "contravention notice") along the lines indicated abouvs

to enable authorities to obtain information snd to secure co-operation without

pecourse to enforcemen

3. Immunities

3.1 There is a clear need to clacify and rationalise the existing lew on immunities
from enforcesant. Prior to the 19683 Ace, thera wes a 4 vear limitation period for

enforcement asaingt any breach of planning contrel. This was changed in 1968 3o as

to give general imszunity for ell breeches befores a fixed date (the end of 1963). In

the case of uses, an established use certificate procedure is availeble to secure 2

decision whether imeunity hes been established,

3.2 In four specific cases, there is immunity four years after the breach (all
operetions; breaches of conditions “"relating to the carrying ocut of operations”:
changas of use to single dwellings; and bresches of & condition prohibiting zuch a
change). The rigour of this, from the authority's point of view, is limited by the
fact that in the case of a single aperation (such 83 the building of a house) tige

docs not begin to run until the whole opecation is complete (see Ewen Develcpmants v

Secratary of State [1980] JPEL 408). The logic behind these exclusions is

entirely clear. Special protection was no doubt thought desirable for peoples’
hores. In the cese of eperations, the governing considerations presumably ware
relative ease of detecticn, the potential costs invelved in reinstating the lasd,

end the need to previde certainty for potential purchazers.




3.3 MWineral workings are subject to the saze rules, sove that, for the purpose of
the running of time. "each shovelful® is regarded as B separate breach (ses Thomss

David {Portheawl) Ltd v Penybont R.D.C [1972] 1 WLE 1526); and breaches of

conditions on minersl working permissions can only ke anforced within four yepes

from the date on which non-cospliance has come to the imowledge of the authority.

3.4 There are several unsatisfactory Peatures of this system of immunities;:-

(1} 1963 is far too long mgo to be & sensible or uselul date for
immunity of uses. Not only is evidence difficult to obtain, but
use is likely to have varied in character snd intensity In the

peanting. Thiz results in narcow and arbitrary distincbicns and

correspondingly complicated arguments (see eg Denham Develcoments v
Secretary of Stats 47 PLCR 4gE).

The peried of U years for specified uses has been criticised as too
ghort in some cases, particularly in rural areas. Its spplication
to breaches of conditions is also obscure (See Peacock Hoses Lid
Secretary of State [1984] JPEL 729, whare the Court of Appeal had

difficulty deciding whether the b-year rule covered a breach of a
condition reguiring the dezolition of a building at the end of a

fixed period).

The special rule for enforcement against breaches of mipnepral
canditicns is unsatigfactory in that it depends oo en inherently
imprecise test (The Stevens Coemittes recommended its revocation,
but the Government "preferred not to reach a conclusion &C this
staga" - Circular £8/78 Annex paragrapgh 19.11).

=
B

The interaction of the two Torms of imminity creates anomalies. For
exanple, a new building will be imaune after 4 years, but it canno:

be usad for its designed purpose without risk of enforcement.

Immunity does not confer lawful status. It creates & "limbo" state
dezeribed Bs "unlawful but izoune®. The distinction between this
and a lawful use has certain practical consequences, for example
with regard to the sbility to take adventage of GDO rights, or to

revert after subsequent changes of use (s 23(9;). It also creates




some anomalies, for example when & building which is "wnlawful buc

o -

immune" has an addition which ias the subjeckt of & specific

perpissicn,

The ztatus of "unlawful but iomune™ may &lsc cre

other ereas of the Iaw. For example, in Huches v Doncaster MHC

o Tt

[1988] JPEL 419, the Lands Tritunal was forced to accept the
gemantic difficulty of holding thet en "unlawful but immuna use®
waes not "contrary to law"™ = in order to aveid the even more
unpalatable conssquence that such a use geould not attract compensa-
tion on compulsory purchase (under Land Compensation Act 1551

85}

3.5 Thera are differing views as to how these problems should be met. As far es
concerns the 1963 date, there {8 a consensys that the present position is

unsatisfactory. The options suggested are;-

(1) to-gbolish the immunity except where en established use certificate
has been issued, and to wind up the es3tablished use certificate
procedure after a short period to allow anyone with a claim to such
2 use to apply: thars could be a policy presumption in favour of
the grant of permission for & contrevening use [even in areas whers
it would normally be ruled ocut on policy gprounds) after a specili

pericd witheut enforcement [say 4 vears) of that usa or a use

having similer effeckts;

to replace the 1563 date with & rolling limitation perizd after
which fmmunicy would be conferred; pericds of 6, 10, 12, or 20

years are suggested by analeogy with limitacion periods elsewhere in

tha law.

2.6 Both spproechas have thair advantages and their supporters. The choice

then iz largely s matter of policy. The former spprosch was proposed by the

Government in & censultation paper in 1984 and was recommended by the Efficienc

Scrutiny. It has the advantare of getting rid of a potentially time-consuming
of oppeal. The policy presumption should alsc coperate more [lexibly than a st

rule in ceses of fluctuating uses.




._'}' Froz a lawyer's point of view, particularly one advising & purchaser, the

gecond spproach iz preferable as providing a definite legal tesi. For this reason,
a0 doubt. it is supported by the Law Society &nd the Loecal Covernment and Flanning
Bar Association. It also appears to sccord better with current Governzent thinking
as expressed in the recent White Peper {"Releasing Enterprige™ - paragraph 6.2.0)
which speaks of messures to "legitimise eertain long=standing uses” . [ read this as
implying something zore than a mere policy presumption. & number of enforcensnt

of ficers mads clear, however, that they would dislike such &n approach, sinca they
gee the problems of "policing” & volling period (particularly in the case of

Fluctuating uses) as such greater than the present fixed date.

3.8 There is no consensus, or strong [eeling, in faveur of major amendments to the
4 year rule, or generally to the categories to which it applies, although there is
recognition that the breaches of condition subject to the rule nesd to be clarified

following the Peacock case.

3.9 As to whether immune uses should be made legal, there iz a division of view.
The lawyers tend to dislike the current positicn as cbscure and Aifficult to explain
te the layman. Plerners tend to be more happy with the pasiticn, mainly because they
are soncerned at the prospect of fzmune uses being able to take advantage of GLO
rights.

3.10 One possible spproach would be to adopt a gingle limitation peried for
enforcesent against all categeries of unauthorised development. The Association of
District Secretaries suggest a period of B years in line with the normal lizmitstion
pericd in civil sction, It is sufficiently close to ths current U yeer peripd for
operations not to create too many transitional problens, although some transitionsl
protecticn would be needed. The ADS suggest that it would need to ba linked to a

statutory definition of "intensification®,

3.11 The general consansus, however, sppears Lo be 1in faveur of retaining the
current distinction between the treatzment of cperations and uses, for ths oeasonsg
menticned in paragraph 3.2 sbove, Of the btwo approaches cutlined in pacagrsph 3.5
ghove, T would favour the rolling pericd spproach, as offering more cerktainty, and
as being in line with the White Psper. As to the period for uses, 1 consicer that
twenty yesrs is too long, since it would tend to perpstuate the proplems that exisc
today of obtaining evidence and analysing Fluctuations in use over the pariod. 1
would propose a period of 10 years (as suggested by the Asscciation of Metropolitan
Authorities). This has thezerit of being long enough for any offending use of
gignificance to have come to light, and short enocugh to enable evidence to be

obtained without undue difficulty.




2.12 I would not mike any change to the I year rula categories, other than to
revgke the paragraph desaling with conditicns relating to operatiens. I have not
able to devise any satisfactory line betweon conditiens which should be subiect
the rule and thoge which should not. Accordingly, I think 1t bettar to legve it
dizcretion In particulac cases. This would dncidentally fecove the sooewhal

anozelous distinction between the position of mining and other copditions.

3.13 I believe strongly that once developeent is immune Trom enforcement it should
be put on the sams footing as a permitted use. The current position Iz confusing to
all but specialists. This can be done by & provision in section 87 that, where
develcpment has become immune from enforcement, planning permission should be des
to have been granted immedigtely before the commencesment of the operstion or the

change of use.

3.14 The problems for asthorities of a shorter pariod of immunity sight be eased
the prectical significance of esteblishirg legal immunity were reduced. This gight
be achieved if greater use were made of orders under section 51 to ippose conditicns
cn 8 use. This section gives wide powers for the authority to contrel existine usss
or operations, in perticular by reguiring s&lierations to works, or imposing
conditions on the continuance of a use. Breach of the requirements of such an ordzr,
or of conditions ioposed by 1it, is an iczediate offence (5.108 - no enforcement
notice 18 required;. Such an order requires the confirmation of the Secratarcy o
State, and thera is a cight to compensation for desags resulting Frem the opder
[=2.170). The uge of the power does not depend on whether the existing use is lawlul

or not, although thiz may affect tha compensation.

3:15 There iz, in oy view, a case for incressed use of section 51 orders in
clircumstances where a use or operation - whether or nof started lawfully - is

acceptable in principle, subject to controls. This could be encouraged by Introduc-
ing & streazlined procedure (as for revocation orders under section H6) for order:

to be sade by agreement without the need for comfirmation by the Secrecary of Stace

3.16 Furthermore, where the purpose of the order is simply to impose conditions

designed to prevent serious damage to the azenities of an area {and this is

ma
cartilied ino the o it would not be unceasonable for the right o cospensation

to be modified or rexoved. Scme precedent for modifving the compensation reguire=

ments alresdy exists in relation to mineral cperations [see 5.1708B, introduced in




1981), and the same principle could be built on to eéncourage greater use of section
51 orders for other forms of development. In cases of dispute, protection =eminst
abuse would continue to be provided by the: need for confirmation by the Sccretery

Scate.

3.17 As secticn 51 iz outside oy terss of refererce, I make no specific

racozpenddation on this matter, but would propese it for further considecation.

Becommendation (3) I reconnend

gacticn B7 ta the affast;-

[i}) that the genercsl pari ] 1Y enforcement should be

amcnded to a peariod of 10 years prior to

ment notice (or seapvice of A contrsvention pobice 4F

Recommendation (2} iz adopted]:

ion B7{4)(b) ke revoked;

that where developsent hes become immune from enforcecent action

planning pernissicn should te deeoed to have been granted

immediately prior o consancesent.

4. Enforcement rotices = nracedaps

4.1 I have already comsented on the unnecessary complexity of the present
provisions relating to the drafting end service of enflorcement notices. It iz clear
that the changes made by the 1981 Act were not sufficient to achieve their desired
effect. I believe that it Is necesgsary for the provisions to be substantially
amended, in order to give & clear signal to the Courts end others that the pore
legalistic Features of current case-law and prectice can be sbandoned. While it is
not for me to attenpt detailed re=drafting. I z=h indicate in the following

parsgraphs the gpproach which I beliewve shoul

4.2 Dealing first with section 37 the following points need to be addressed:-

{1} Whatever smendments are prooaged in relstion to domunities (zea above)

will npeed to be incocporated;

The notice needs-to identifly the gensral nature of the ®lleged BFreach.
However "specify” is too strong 8 word for something which only needs b2
"appear” to the authority {see Tidswell v Secretary of State 34 PLCR
152). It should be enough For the notice to "state the substance™ of




gatters which dppear £5 the sutherity to conatlitute the breach. It
should also be made possible for a single notice to sllsge, in the
glternative, unauthorised develcpoent or breach of condition, where the
facts make elther gllegation appropriate or wherse there is doubt.

(111} The seopa of the powers to deal with breaches is now (sinee the
1081 amendoents) much wider- than sisply to "reguire a bresch to be
remedied” (2. 87(1)). The 1081 pmendments ere intended to g2llow & rance
of measures to alleviate the effects of a breach, but the drafting
introduces then ina somewhat confused way (subsections (9011}, There
should be & general statement of the scope of the steps that can be
required, to show that it iz a broad discretionery power to deal wikth
the effects of a breach. Protection against sbuse is prowvided through
the appeal system and if necessary by the Courts [Bath City Council w
Secretary of Stere 4T PACR 663).

Thus the notice could be pequired to “specily any steps reqguired by the
lgesl ‘planning authority to be carried out for the purpose of remadying
{wholly or partly) the breach of planning control, or for removing or
glleviating its affects”. Thiz should be Followed by a list of gpacific
examples as now referred to in subsecticna (7)-(11} (eg "the steps
required by a notice may ifclude ...), buk this should be expreszsed Lo

be "without prejudice ko the generality of" the pain power. Thig F

would alse make clear that "under-enforcezent" is possible {ef Copel:

BC v Secratary of State 11 PACR 401).

It would be desirable to include an express powsr not only Lo discontio-
ue B use, but plso to impose limits within which it may be carried on.
This may help Eo erable a clearsr benchmark to be provided in some cassa
of intensification, or fluctuating uses [for exsmple by reference to

roe

nunbers of vehicles, neize limits, parts of the site), Lee v Bromley LEC

he PLCR 342 shows the problems of dealing with such cases by refarence

to the extent of use at some fixed date in the past.

It would also be desirable to reduce the significance attached to the
gefinition of an offéending use, in cases where the resdal substance off Lhe
breach lies not in the precise nature of the new use but in the more
fact that there hes been a change (for example, a change [rom agricul-
ture to any non-conforming use inm a rural ares.) This could be achiaved

by providing expressly that a notiece could require the diseantinuonca od
L]




the use of the land "lor any purpose other than (a specifled uszs)™. Such
a power would also he useful whon dealing with cases of fluctuating
uses, and help to prevent enforcement ection being Frustrated by changes
in the nature of the non-conforming use after issue of a notice.

-

It needs to be stated specifically that the notice shiall not ba inva

by reason of any mis-description of the breachk (in particular whether

involves unauthorised developoment or breach of conditicn). This can be
done either by a specific provision in section 87 or by amendment to

section 2%3(5)

The local planning authority should have a general power ab any time to
withdraw 8 notice, to waive or relax gny of its requirements, or ko
extend the time for compliance. subject to notice being glven to those
who were served with the original notice or would be entitled ko serwvice
of & fresh notice, and the change being recorded in the register. At
present there is power to withdraw a notice up to the time when it
effect (=.87(14)), but not thereafter, and there is alse an impliad
power (5.98(5]) to extend the period for coppliance., The genersl
principle is that a notice, once it takes effect, should remain as &
personent oncusbrance on the land {subject to the grant of planning
peraission), but thers may be cases where this principle is too pigid,
for exanple where the requirements can sensibly be relaxed in Ehs lizht
of changed circumstances, or waere the retention of the notice on the
register has ceased to serve any useful purpose. In such caszes I see no
reason why the suthority should ast have a more general power Eo relax

or withdraw the notice, subject to proper forpalities.

Sub=-secticn [(16) needs to be extended to coaver any case of under-
enforcemant to sake clear that permigssion 15 deemed to be granted for
the works or use as they are left as a result of compliance with the

notica.

8.3 Vaerious suggestions have been made for relaxinz or smending t

for service of enforcezent notices. For example, it is suggested tha

might be sufficient, tceether with notice to those occupiers known to the auth
parhaps cosbined with an obligatian For them b0 notify any other interests known
them. However, I consider that the present provisions repreasant a réaascnabls
balance, bearing in mind the icportant conseguences of a potice, and the Fact that

it will be binding on all interests in the land. Section 253 gives the authority o

1




reasonable range of methods of achieving effective service, Secticns 2BA{3), 110(2
and 243(2] sgverely restrict the possibility of any point being taken successiu

on service to defeat B notice.

4.4 It should bs made clear that section 283 extends, end dees not derogate freo,
the ordinary powers available to local puthorities for service of notices under
gsecticn 233 of the Local Government Ack 1972, There iz apparently some doubt on this
point.

Recommendation {4} the provisions for the deafting servica of enforcement

notices should be altersd:-

(L) i the lines suggested in pArsgraph 4.2 to

the power-and reduce technicality:

(ii) ha : 82 is without prejudice to the gereral

powers aveilabla to authorities for the serviece of notices under section

223 of the Locel Govern=ent Act 1972.

B+ Appeal powers

5.1 Under section 82 (notice of appeal), there is scope for a more logical sequencs
but the edvanteges of familiarity in this. case probably cutweigh the case for
change. Howsver, generally the following points need o be addressed:-

(i) Ground {a) should be widened so &8s not to tie it so specifically to the
precise allegation in the notice. There should be a more general power
to seel & permizaion (or the discharge or madification of &8 condition)
so fer as required to regularise any breach arising froz the matters
alleged in the notice.

The relationship of erounds (b)) end [¢) seess to cause difficulty. The
intention is that ground (b) should raise the guestion whether the
factual allegations made in the natice {assuming they are correct)
involve 8 breach of planning control: end ground (c), whether thosa
factual allegations sre correct. This could be mads clearer if ground
{e) were amended to read "that the matters alleged in the notice to

congtitute a breach of planning control have not taken place”.




Grounds (d) ard () will need Lo be emended or revoked, depending on the
decizion taken in relation to immunikies. If oy proposal Por giving
immiine uUses or operations the stetus of a deemed permission is adoptsd,

most of these cases will be covered by ground (b).
Ground (g) i somewhat chscure ollowing the 1881 amendments.
ground "that the requirements of the nctice should be varied” would be

appropriste,

The relevant tise for lodging the sppeal should be related to the date

of posting, rather than the date of receipt (as established by Lenivn v

Secretary of State [1985) JPL 790). It seems to me uneceptable that the

validity of a step which may affect criminal liability sheould depend on

something which is outside the control of the appellant. This considera-

tion seems to me to outweigh any inconvenience at the Department’ s end.

The effect of a notice should only be suspended up to & date 23 days
after the Secretary of State's decision {subject to the power of the
Court to sugpend it if there ig a further appsal] I discuss

for this changes below in the context of appeals to the High Court.

The Regulations should contein provisien for anyone who is seeking &
determination under secticn 28B(1)(c) [determinaticn of lawful use) to
specify the uses he wishes to be considered, and to provide suprorting

infornation. Without such inforsation the provision is a deed latter.

5.2 Section 88A requires substantial emxendment to make clear that the Secretary of
State [or the Inspector) has the widest possible powers to “get the notice rignt®
appeal, and that possible injustice should norpally be daalt with by gdjournsant

rather than appeal. The follewing points should be addressed:-

(1} There should be a general power to correct or vary the contents of
notice so far as the Secretary of State considers necessary or expec
to deal with the substance of the satters to which the notice relates.
The current lizitation to varlations that ¢an be made "without
injustice” is unnacessary. The law implies s duty to act Fafiely.
express cualification also seems to have ceused uncertainty. IThus

Wealdsn DC w Secretary of State [1983] JPEL 108, the Court suggested

fnfustice might be caused by any variatien if it altered the nature of
- -




the issues in the appeal. However that kind of injustice can normaliv
avoided by giving the parties adequate opportunity to desl with the

alteraed issues; it should not require tha whole potice to be cuashed,

It needs to be made cleer that such a correction or varfatico can be
pade wiether oo nor the satter to which it relates would have bess sarch
88 to repder the original rotice ineffective if no appeal had been
brougnt. This should svoid notices being guashed ss "nullities" (e
Chapter 5). because of & fault in the original notice where it can ha
readily corrected on appeal. (This would pnot of course affect the

of a defendant to take the point on a prosecition under the original
notice if there has besn no appeal. But there is no injustice in his
forfeiting the right to take the point if he has affirsed the validity

of the notice by appesling).

$-3 Although I do not think that it is necessary to spell out in the Act the steps
necessary Lo avold injustice, it does need to be borne in mind that the sain partias
(the appellant and the authority) must be given an sdeguate opportunity to consider,
gnd copment on, any substastial change which sdversely aflects their interescs, oo
the case that they might have pucr. IT the change mekes the notice more onarous,

may also be necessary to give notice to a person who aight have sppesled against
ariginal notice, and allow an opportunity for his representationg, Clearly it is
degirgble therefore that any proposed chenge should be ventilsted before the end

the inquiry (if any] or the written procedure. Thesa matters could be dealt with

a provigion in the section 88 Regulations or the Inguiries Procadure Rules,
requiring the Secretary of State or the Inspector to give dicections for neotifyving
the main pertiss, and receiving cosmsents, in casez where a significant amendsent

[

made after the close of the inguiry or written exchanges.

5.4 Secticn 883 (planning persissicn on appeal) requires limited amendsent to

accord with =y earlier recommendations {parsgrsph 5.1 abowe)i=

(i) In sub-section (1}, the Socretary of State should be empowcred, sa far

g8 he considers necemsary or expedient for the purpose of repulacisgine

{wholly or partly] the breach of planning control, to grant planning

perzisgion or discharge or modify any condition or limikation.

Im sub-section (3), the words "For the development to which the notice

relates” should be omitted.




5.5 So far ss cencerns the procedures on appeal, having regard to the recent

Efficiency Scrutiny, I do not proposc any further chenges, other than to bring the

Inquiries Procedurs Rules into line with the planning lnguiries Rules, which I

understand is intended in any avent.

- [ 57y

Recommendation |3

:
actions

power of the Secrecacy of

6. legal delay in the Courts

6.1 At present there ig a right for the authority or the appallant to zppegl on &
point of law to the High Court (2.246). No leave is required at this stage {aslthougn
leave is required for an appeal from the High Court to the Court of Appeal). Such an
appeal has the effect of further suspending the effect of the notice (R v Ruxhaus
[1988] 2 WLR 1005).

6.2 The Court in the latter cese made clear that it regsrded the position ss
unsatisfactory. An offender can gain extra time at very little cost, even if his
legal grounds for appeal ere very tenucus. Although the Courts have been dealing
with such ceses much more quickly, a substantial peried of additicnszl delay skill
results. The fact thet many sppeals are withdrewn shortly before hesacing sugge=s
that there is considerable room for weeding out unmeritorious cases at an earlie

stage and providing scme disincentive to such sppeals,

6.3 Two changes are required, in my view. First, there should be a requirezent ror
leave far an appeal to the High Court. This would follow the model of the procecu
on judicial review, slthough the time for application would be reduced t

It has been sugzested that this could csuse further delay. Hewover, the leave £y

now operates reascnably efficlently, and I do net think the owerall time for

decision would be increased matesially. The need for leave would itself o
T

large measure of disincentive to pursuing en sppeal where it is not justiflie

merics.

6.4 Sacondly, the law in e

to the position as stated

thus paversing the effect ¥uxhaus. The effect of the notica should be
suspended only up to the time of the Secretary of State's decision, to which

add s pericd of 20 days to allow consideration of an appeal. Section B would be




pmended to this effect. Time for compliance will start runping from that point
subject to the power of the Court to stey proceedings arising ocut of the rotiee on

application in a particular case. The power to stay already exists {see the Londsn

Parachuting case].

6.5 It iz probably unlikely (sven whare no stay iz pronted) that there wonl
prosecution for non-cotpliance while the appesl is pending, but there will be
incentive for unjustified delay if time begins to run for compliance. Where the
Court sllows an appeal, the matter is remitted to the Secretary of State for recons
sideration. The Court would need to be given power to give directicns 88 to the
operation of the notice pending the further decision of the Sacratary of Stsat End
as to the effect of any proceedings (whether criminal or civil) previously taken

pursuant to the notice.

6.6 Although it goes beyond oy terms of reference, the ppportunity eould also be
taken to reticnalige the provisions for appeal or application to the Court, by
agsimilating sections 245 and 246. There is no obvious justification for the
soparation of the provisicns. It can give rize to overlap, &85 whers an appesl is
brought on ground (&), and there is also a deezed spplication (see G111 v. Secrerary
of State [1935] JPL T710}. There is also en anczaly in that an interested person,
such as a pember of the public who has appeared &t the ingquiry. can spparently
challenge the grant of a permission under section 245, but not the rejection of an

enforcement notice under secrcion 2456.

Recommendation (£) 1246 (sppeal to High Court] sheuld be smended to provida:-

(1} shall nao

shall have power 1o ive

directicns as

furthar decisio

7. Determining lawful

.1 There i3 a widely expressed view, howevar, that a& single procedure

on without breach of planning control. An idea of this kind was put Fforward




S

in a joint paper by the RICS and the Lew Society. It has been repeatad in many of
the subzissions to me. The Association of District Councils commented that "a

coherent procedure for establishing planning status would be mosi waleoma®.

7.2 Although it is partly outside my terms of reference, I agree with this view. A
eorollary of a stronger system of enforcement is that land-owners should have &
reaconably Bccessible means of .establishing what can be done lawlully with their
property. Secticn 53, which provides a power to deterzine whether planning

parmission is required, is inadequata in a mumber of respects. First, it applies only
to proposed uses or operations, not to ones already in existence. Secondly, it
eonfines the suthority to consideration of the proposed use or operation, without
regard to background factors, such as the legality of the previous use in the 13

of an earlier permission.

7.3 The RICS, in submissions to me, appesrs to heve changed its stance from the
earlier joint peper, end suggests that such a procedure would not be "wiable®
because "it would inevitably increasse the burdens on lecal planning authorities,
most of which have neither the record systezs, nor the necessary manpower ..." I
understand this concern, but it has not prevented sany euthorities from supporting
the proposal. They already have to degl with many informal enquiries as to the

planning status of land. Sinece the decisicn in Western Fish Products v Peawith OC

[1981] 2 A1l1.E.R. 204, the answers to such inguiries are not generally binding on
the authority, but they are likely to be relied on in practice. At present the only
procedure for obtaining a binding decision irn ceses not covered by section 53 is by

proceedings in the High court for a declaration.

7.4 I think it desirable therafore for there to be a formal means eof conlirming
legality of a use or operation. This should present no problem where the position
can be clearly established on the evidence or documents provided, or othar
information already known to the authority. Where the position is less clear, then I
do not snvisage the authority needing to initiate extensive investigations or legal
research. The onus would be on tha applicant to establish his case. If the material
available to the suthority did not establish the right to a certificate, they could
refuse it on these grounds. Tha applicant would be able bto pursue the mattec by
appeal to the Secretary of State, or rest on his right to re-argue the matter if it

becazs nECEessSary in- any 51_I|'_"E-="_.QHF:!'|': enforcement F"'E-':'_"-"'" "Igﬂ.-

7.5 Such a unified procedure would also provide an effective substitute for th

established use certificate procedure, if, as I suggest, & rolling limitation peri




ig sdopted and & permission is deemed to have been granted for uses or cpera

which have become immune from enforcement.

7.6 In order to esse the burden on authorities, the power would have to relate to
uses or operaticns specified in the application. Tt would not ba practical to sesk s
general determination of "planning staktus”. However, I fee no reason why the
application should not define the proposed [or existing) use by reference to a Use
Class. It would be appropriaste far a fag to be charged for this zarvice. It would
plso be necessary for the GDO to impose clear requirements as to the information co
be provided in support of the application (as it deces now for established usa

certificates).

Becommendation (7} I recommend that sections 53 and 9%-95 be repealed and replaced

by a single procedure whershy the suthority could issue a certificate that any

specified use or operation (whethar or not instituted hefore the appliceticn] can

ba carcied on -ithcut_plann{n: nar=iggicon. Pravigion should be made to enable a ysa

to be deseribed by reference to a Clsss of Use in the se Classes Order, and to

ensble the GO to resulate the form of application and the supparting evidence

required. There would be a right of sppesl to the Secretary of State.

8, Breach of conditicn notice

8.1 As discussed in Chapter 5. secticon 3, I believe that the current procedures
i11-adapted to provide a prompt resedy for breaches of certain conditiems,
particularly those controlling continuing operations or activities. The National
Developeent Control Forum in 1985 propesed a new form of procedure as an alternative
to norzal enforcozent action. This has been supportsd by the Association of Discrict

Councils and others in submissions to me.

£.2 The proposal was described by the Forum in the following tersms:-

"This is envissr=d ez & two-stage procedure whereby a written notice 1s
presented to those contravening a condition advising them of the breach and
indicating that. if non-compliance persists feor a further specified period (for
exanple 28 days) procesdings will be instituted. No right of sppeal against

notice is proposed because an opportunity already exists for conditions ©o

E
challenged. For this resson the procedure is likely to be swifter and more

effective than conventional enforcement procedures.




It is envisaged that this approach would be appropriate in enforcing conpliance

s g

with conditicons on, lor example, lendscaping, access or drainage. It could

o T g
bl

be used to secure coopliance with conditions regulating hours of operation,

enforcing tise-limited permissions end tres pratection conditions. "

8.3 I believe that such a procedure would ke workehle. The izsues for the
Magistrates would usually be relatively clear cut, since the developer would
implicitly have sccepted the conditions by igplenchnting the permission. The
developar would still have the right {undsr section 314 or 32] to seek te very
conditions, but in principle, if he wizhes to take advantage of the permissicn, ha
should be prepared to accept the conditions pending review. I envisage the procedyre
giving the Mamistrates, Court power not only to impose penalties but elsc te order
compliance (aleng the lines of the Abatezent Motice procedurs in Fart III of tke
Public Health Act 1936).

of condition, I do not think it necessary to spell this ocut in the Act. It wounle ha
avallable as =n slternative to the ordinary enforcesent procedure, and it would bBe g
matter for the discretion of the authority (subject to guidance from the Secretary

of Stata) to decide when to use ik,

Recommendation (8} I recomsended that provision be sads for a new procedure for

AN

gumnary enforcemsnt of breaches o itron along the lines discussed in paragrachs

8.1 to 8.0 ahove,

9. Stop notices

9.1 The failure to use the stop notice procedura effectively is one of the main
reascns for criticisa of the pressnt systesm, since it offers the autherity the besc
means of urgent action where thiz is justified. The MVA report and the subseguent

Circulse have shown the way to improved performance.

9.2 A nusber of amendments could usefully be made. First. and most impoptantly, - the
position in respect of compensation needs to be clarifisd and improved, Thers iz
gtill widespresd aisunderstanding of the positicon. The efféct of the provisisns
should be that, even where a claim to compensation arises, the mssessoent will
exclude any use or operatiocn which is in breach af planning eontrol., This iz nat

clearly spelt cut at present.




4 The problen ariges where the stop notice feils without a clear finding on

appeal as Lo whethep Eho use or operation was 1awful or not. This may prisa whae

{g withdrawn, orC where the supporting gnforcement notice Fafls on a technicality.

such cases section 177 gives a priod farie tighk o eompensation for less ateribut
ghle to the gervice of the =top notice. But it dees not nake clear to what extent

the Lands Tribunal, in assessing cogpensation, ca&n ro-optn the question of the

lawfulness of the wuse or gperation.

9.4 There is RO general principle in the 1aw of compensation that unlawful uses

cenniot be taken into account. Santion S(4) of the Land fompensation ACE 1961

contains specific mpovision for the exelusion of increases in waloe due to unlawful
pses 1n cases Lo Jhich it applies. However, although section 178 of the Town and
Ccountry Planning Act 1971 incorporsates seetion 5 of the 1861 Act for certain
purposes, it does not do so for the purpost af compensation fer stop notices,

i
9.5 Thus the law remains at best uncartain. If the Aet pede clear that compensablon
will ot in sny circumstances be paysble for & use or eperation which {g in bresch
of planning control, thers would ka less concern 8t the ~isks of a notice failing on

g technicality, and the use of stop notices in sppropriate casas woild be encour-

aged.

9,6 The risks of compensation will be ryrther reduced iF the link hetween the right
to compensation and the informaticn provided in response o preliminary n tices is
pore clearly established. section 17710} is dazigrned to achieve this, but it does
not make clear how the Tribunal is to taks account sf the inadequacy of the
inforgetion provided. It alsn neads to be amendsd RO {nclude a refarenca to the

mpantravention notice procedure” suggested 10 farommendation (2] above.

9.7 The provision would be clearer if the pbligaticns nf the Tribunal were spalt
giit morea specifically. The Tribunal should be required ED dieallow eny clainm to
compensation, if, or to the extent that, either it dapands on informaticn which the
claimant Failad to revide in response to a prellioinary potica, or the secvice of
the stop notice could in the opinion of the Tribunal have been avoidad by co=
gperation in response to such & notice. By a praliminarly aotice in this context, I
refer to & natice undar spction 284 or section 16 of the 1976 Act, or my suggested

fepntraventicon rnotice" (ses paragraphs 2.2fF above).




endation (9) Seetion 177 (stop notice cospensation) should be smended so

no conpensation is to be swarded in respect f mny use or ooeraticon

which was or would have been in breach of

subsaction [6)

cases whara the

here has been 8 failure to respond B
pArY notice.

9.8 I also propose that section 90 he pmended in two ways:

first, to limit the exceptions in subsection (2):

to allow immediats affect in special casesji

§.89 With regard to excepticns, experiznce has shown that there is little risk of
the stop notice procedure being cver-used by suthorities, and the objective should
be to resove impediments to acticn in appropriate cases. The 12 month limitation
stop notices in respect of uses iz regerded by many as too shert, perticularly
view of the difficulry of deterzining precisely when a change of use occurs in

By

cgses (sea eg Hacker v Secrotary of State 37 PECR 143). The MVA Consultancy

recoatended that the period should be lengthened, and I agree. I suggest extension
te 8 years. It alss needs to be made clear that Ehe perind £foes not include Bny
pericd when the use was covered by a limited period permission { 2o Scobb Markaty

Waltham Forest LEC 38 P&CR 597).

9.10 It has also beesn sugg=sted by a number of submissions that

which provides an exespticn for residential caravans, should be

Runnymede BC v Smith [1986] JPEL 592, it was held that this provid

for caravans which had ccze on to the site with knowledge of the stop

injunction was refused on these grounds. In =y view, this exception is an unnecos-
gary restriction on the use of the power Lo prevent SET10US injury to amenity in
appropriate cases. The potential damage caused by unlawful caravan sites cen be
considerable, and the risks of abuse are not significantly greater then in cother
cases where the stop notice procedure applies, for exaszple where livelihosds sre at

£ Lake.




9,11 As to the tima when the notice takes effect, there i1s al presenit a minizum
threa day delay. There may be cases where this is too lorng (eg tipping). The
authority should have power to sgrve a notice having izmadiate eflect whera they
certify in the notice that there are special Pessmms Justifying 1t and state Lhose

reasons in the notice.

Recommendation (10} I recoonend that section 0 be smended along t
gbove:=

(1) to extend the limit Por stop notices in respect of uses from 12 months

te 4 years, and to leave out of sccount any period covered by a plannics

permission;

to repeal the excestion in 5.00(3)(b) in respect of resicdential

CAravyans,

T T
B dda
-

ow immediare effect in epecial cases.

10. Injunctions

i10.1 As explained above {Chapter 5, section 2}, injunctions have proved a useful
back-up to the stacutory system in difficult ceses. Howawver, there are gtill deubts
about the rircumstances in which the remedy is available. In particular, it is
unclear to what extent it is available to restrain an actual or threatened breach of

plerning control before it has become A& criminal offence (following service of an

enforcezent notice or stop notice).

10.2 In my view the suthority should be able to apply for an injunction in respoct

of any breach or threatenad breech of planning control, whether or not an enforce-

ment notice or stop notice has been served. There are likely to be two sets of

circumstances whers it will be especially uwselul. First, it can provide an urgent
remedy in cases where there is a serious threat to amenity, to degl with either a
threatened breach (before a stop notice can be served) or an actual breach (for
xample, wherse there are probless in preparing an effective eniorcenent and

notice in time). Secondly, it can provide a stronger back-up power in cases

the existing re=ediss have proved, or ars thought likely to be, inadaguate.

latter Function is well recognised in existing case-lew, end has a precedent.

exanple, in section S58(8) of the Contrel of Polluticn Act 1974,




10.3 I think it woiuld be a mistake to attegpt to prescriba too closely the
circumstances in which the rempsdy would bBe available, orf tha Forms of ocder which
could be granted. Experience of decisions over the lest few years (see Chapter 5
above) shows that the merit of the resedy is its flexibility and its ability tao
ayvolve to meect changing nesds. What is reqguired is its recognition in the Act as a
normal beck-up to the other remedies, and acceptance that it iz for the autkority ts
judgs {subject to the oedinary judicial review criteria of rossonshlensss) whan its
use 1s appropriate. The Court already hes & wide discretion as to the terms on which
an order iz to be made,. In cases whera an order is made in advance of an enforcement
or stop notice, the terma could include an undertaking by the authority to serve
such notices, so that the ordinacy procedures would be available for determining the

marits and protecting the recipient.

10.4 If such a statutory provizion were to be introduced, the opportunity could

algso be teken to introduce some improvements:=

i) to make clear that the power is eveileble not only to local authorities,
but to any body exercising planning functions (for exa=zple. the
Developzent Corporations, Neticnel Park authorities). Such bodies zay
not be within the scope of the powerg svailable under the Local

Governcent Act (gss LDDC v Bank Hovis Litd. B8 LGR 101) (Consideratien

could also be given at the szaze time to other bodles exerciszing

functions under the Agt, such as English Heritage].

To ellow [subject to Rules of Court) applications to be made to the
County Court as well as the High Court. 1t appears that some Lounty
Courts ere already prepared to assuse jurisdiction, presuzshly relying
on section 22 of the County Courts Act 1984 ("Injunctions and Declara-

ticng relating to Land"). However, the position is st best wvnelesr.

To gllow the reredy to be obtained in casez where thers are problems in

asceortaining the identity of those concerned. I have in mind a procedurs

along the lines of Rule 113 of the Rules of the Supreme Court,; which
gllows orders for the possessicn of land to be obtained egainst "persons

unknown®. Again the detail would be a matter For Bules of Court.

Fecommendation (11] I recomoend thak thers be an express sower for suthoritiss

exarcising plannine functions to apply to the High Court or County Court for_an

injunction to restrain anv threstened or actual breach of planning control (whather

.




or not an enforcezent or stop notice has been sorved) . where they consider it

nacegsaary Or expeciant in order to prevent sericus dazmaga Lo apenity or otherwize tao

supplemont the powers available undar the Act. Provislon should be made For the

othor matters mentioned in paragraph 10.5,

11, Defeult action

11.1 The power for the authority to carry out the works itself is in principle a

powerful weapon. It is little uzed in practice, mainly because of the natural

reluctance ol the authority (and of contracters) to get irivolved in works on privata

lend against the wishes of the owner. There are also doubts about the ability to
& . 4

=hB

recoVer eXpensts.

11.2 Although this will never be more than a last resort power, it could be
strengthenad by making it availeble for any steps required to be carried out under
an enforcement notice. At present it does not extend to works under section B7(7) ()
(for exanple works for alleviating fnjury to amenity), nor does it gxtend to tha
digcontinueance of a use. I do not see any real need for these exclusions. The remed:
of judicial review is awvailable to prevent ghuse (see R v Greenwich BC ex parte

Patel [1985] JPL B51).

11.3 To protect those inveolved in earpving out the work, these should slsg oe an
affence of wilfully obstructing tha exercise of the power {aleng the lines of
s.281{2)). The cpportunlty should also be taken to make regulations under section

91(5) for making the expenses a charge on land.

Recommandation (12] I recomzend that section 91 be acend

that the sppropris resulations ba made under subsection

be made a charge on the land,

12, Criminal penalties

12.1 The most important change here is to give the Courts the powers to impose
penalties which will be a real deterrent. 1t is not possible by legislation to

ensure that the powers are used, but the legislation can give a clear lead.




12.2 As sugzested sbove (Chapter 5, section 4}, the maxinun penalty for a fipst
af fence ‘Bhould Be dresticaliy Increesed, to eneble the Magistrates in
cages Bo Imposs 35 which bpar some relation te fthe esonopic benafits Prom the
affence,. A maximnm Figure of E20, 000 would not bBoe excessive in oy wiew. The zaximeo
daily penalty for subsequéent offences should be ncressed correspo

2.3 Sscticn 59 ghould alio be amanded to regquire the sentencing Cou
account the financisl benefit which has acerued to the offendar By
contravention, Such B provision would be in line with section 55{5},
principle of this change has alréady been accepted by the Governmen

Efficiency Scrutiny Action Plam.

12.4 To make it effective the provision needs to make cleas that It is concerned
not only with direct benefit, but also indirect benefit, for exsmple through an
aszacciated company. There should also be provision to enabla the authorlity ko
aztablich tha extent of the finasecial benefit (cee Chapter 5. section §). 1 would
guggest that where the prosacution is intending to rely on this provision it should
be snshled to gerve on the defendant, not less than [(say) 28 days before the
hearing, &8 notice containing an estimate of the financial benefit-which they believa
to have gecpued to him [directly or indirectly). If he wishag to dispute it ha
ghould give 14 deys, notice of his contention. the hearing the suthority's

estimate would ke 1din «mE Eo the-extent that It is shown to be wrong.

12.5 Similsr changes should be made in respect of stop notice prosecutions

(= 90(7)).

12.5 Apart from the level of Tinez there 12 o need for a gepsral review of
gaction 29, which hag growm by sccreticn from the origipal provisieon dn the 19497
Aat. The divisior ; digcontinuance of tses and other breaaches can Iegd to
artificial

& use, and

12.7 Furthermors, the ran; rsons who car arged under section 89(1)

should be axterded. The linitatiy 1o Ehe owner tize of service of the

at
original notice secms anomalous, since the real offence-arises at the tioe of

complianece.. The need to poove that the defendant was the owner at tha
garvice gcan complicats unnecasserily the task of the prosecution [(see
Ruttle CA The Times 20/7/23). Purthermore the provisions to ensble tha original
k-

owner to bring in a subsequent owner are cumbersoma, and in any event the




1igitation to subseguent "owners", as opposed to other persons whe may have
responsibility, seems unnecessarily restrictive (ef Food Act 9Bb) . The general
principle should be that anyone with an interest in the land, or &n ocoupleor,

should be held responsible for doing all in his power to secure complisnce (s5.100].

{6 as o the position fallewing & Tirgt convictien,

in the light of & Hodgetts v Chiltern DC [1583] 2 AC 120, That case estadllished

the first and any subsequant offence are single offences, slthough the

ascond offence ig assessed on a daily basis. It still neceds to be made cleac,
however, that there can be further convictions after the second offence, and
Further, that the days taken into account in Fixing the penalty can stact from ths
last date taken into account on the previcus conviction (rather than the date of t=

conviction it=elf).

12.9 The words "as socn &s practicable” in section 8%{8) should be delete

leave it uncertain as to when the offence arises. They &re alsoc uUnnecess

the cbligation is limited by the words "everything in his power”

Recommendatinn (13] Sectien 89 should be reviewed generally aleng the lines

indicated sbo nd prar in particular so that:=

(i)

PV ST Ok

of potential defend:

! e

The date whan : nce ariges Followin

and it is mads

gecond convic

Other sattars

13. Migeellanscus

13.1 I have not dealt expressly with variou teiled patters which hav

to my attention In submissfions, and in i which change is thought

by some. Suggestions have been made, ; ] t of the division
responsibility between County snd District, roviaians Ffar Crown Land,

mBELLECS .




13.2 1 have deliberately limited my SUggested ChAngeEs

Iipve there to be simmilicant wepknessz=es Iin the presgnt
£ E p

that there are not othar satters which could be improved.
tha =ystem i5 working talerahly well, I Heve thought it

-]

Chenges tend inevitably to throw up their ocwn problems.

-

13.7 Accordingly, where I have not oenticned a particular propesal, it can be take

that & sufficient case i5 not zade out in sy view to justily lemislative emendment

1. Mine

14.1 I hawve given special consideration to whether any particulac cheanges are
meeded in relation to mineral working or waste disposal. T have had particulasly

uge=Ful representaticns From the minerals industry and from minerals planning

guthoritis hair representative bodies (in particular, the County

Officors’ I have taken them into account in oy general reccomendation

1.2 A comprehensive ceview of planning as it affects minerals was carried out
following the Stavens Conmittes’'s Although recoomandations change we
made, in the eavent, nons were spec : Fod g e joes lzad me

suggest any special amendments to the en - ode Eo-deal with pinerals.,

15. Guidance

15.1 Last = and very importantly = it is clear
weaknesses of the syates srise notb from legislative
experience or knowladza of how bo work

it is of the gregtest importance that they ara

guthorities on its practical working.

15.2 There is a need for a Circul Falicy Cuidance note explalning

of the De sl polici v zimilat to the Historic

Circular). There i: o ane o e developonent of a manusl for authoritios
dealing with all asoe : This should cove

with regard to investigation, peg an, drafting and précedure, appeals,

progecution, stop notices. injunctions, dafaulft action Aand s8ll other as

systoa.




15.3 While the Department should provide the lead, such & manual would need input
from other bodies such as the local suthority Assaciations, the Law Society and che
RIFl. (The latter adlresdy produce "FAks" or planning advice notes). It is

taglk, but it would do much to achieve & more efficient and consistent use of
system. It would also help to counter the problems, Co which I referred at

Y

cutszet, ol attracting suitably gualified staff to administer the system.

15,4 It would be wery useldl 1P any gpuidance issued by the Department eould Includs

examples from actual ceses. The [CE publicaticn "Selected Enforcement and Allied
Appeals" (1977) was a valuable exercise of this kind, but is now out of date. It
particularly important now that Eost decisions are taken Ly Inspectors. Althouzh
they should refllect Departmental policies and practice, they do not alweys do so0.
Planning decisions Are widely reported in a number of publications, but there are
always dangers in treating ceses on individual facts as offering genaral guidance. 3
salection of cazas which illustreted the Department's views woild carcy great

wvelpht, and would also help to illuvstrate the strengths af tha syeten,

15.5 1 have already discussed (Chepter 5, section 5) the policy issues which

consider should be eddressed in any new policy guidance.

Recommendation (14) I recommend that the policy suidence in current Circulars

be revised takineg into sccou points expressed above and in Chapter 5, and

fgr suthori-

gonsideration should be given to the prepacation of & practice manual

= e

ties on all aspects of enforcement woril,




1O DOWNING STREET
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From the Private Secrerary MRHERLS L SO o March _49H9

Yen Ao

DRAFPT STRATEGIC PLANNING GUIDARCE FOR LONDON

The Prime Minister has seen your Secretary of State's
minute of 24 Fabruary. She i3 content that the draft
guidance should be published,

I ar copying this letter to Gareth Jones (Department of
Trade and Industry), Liz Smith (Department of Employment),
Catherine Bannister (Home Office), Carys Evans (Chief Secretary's
Office), Neil Hoyle (Department of Transport) and to
Trevor Woolley (Cabinet Office).

DOMINIC MORRIS

Alan D. RBing, Esg..
Department of the Environment
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My ref

Faul Gray Esq
Frivate Secretary to
The Prime Minfster
10 Downing Street
LONDON
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LAND COCMPENSATION AND CGHPULED7¥ ACQUISITION

7 Bl
Thank you for your LeE}Effearlier today.

This is just to confirm that tMe statement on compulsor
acquisition and compensation will be made tomorrow {Tuesday) when
we will also be publishing the consultation paper on land
compensation. Both will be the subject of Answers to Written PQ=.

I am copying this letter to private secretaries to the members of

E(A), the Lord President, and te Sir Robin Butler.
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v~ |
!
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.___...--"'__—-
A D RING
Private Secretary







10 DOWNING STREET

NDON S§WIA2
From the Private Secretary i - o

6 March 1989

ﬁ(_::.r f—*:*iﬂ-"r

LAND COMPENSATION AND COMPULSORY ACQUISITION

The Prime Minister was grateful for your Secretary of
State's two minutes of 28 February, the first entitled

Compulsory Acqguisition and Compensation and the second, Land
Compensation.

On the first paper, she is content for your Secretary of
State to proceed with the proposed PQ answer. On the second,
she is content for the proposed consultation paper to be
published, but suggests that some minor presentational changes
are made in the document to make it easier to single out the
proposals on wider and earlier acguisition of property from
the other detailed pointsy a clear heading and perhaps some
reorganisation of the material might help.

I am copying this letter to members of E(A),

Stephen Catling (Lord President's Dffice) and Trevor Woollay
(Cabinet Office).

A
A

PAUL GRAY

Roger Bright, Esg.,;
Department of the Environment.
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‘ o G FROM: CHIEF SECRETARY
i DATE: - March 1989

PRIME MINISTER Q_,(, é

LAND COMPENSATION AND COMPULSORY ACQUISITION &{] b (e

I have seen copies of Hicholas Ridley's minutes of 28 September to
you concerning certain proposals for reducing delays to major
construction projects and attaching a draft consultation paper.

o I indicated in my minute of & Octobar that I was content with
the Working Group's views on development value and its conclusion
that the present compensation code should be retained. I am
content with the proposed statement, including the reference to
the view that compulsory powers should not be avallable to acgulre
land for the purpose of incidental commercial development.

e 3% I note that the additional coets arising from the various
minor propogals st out 1in the draft consultation paper will
amount To approximately E1.75 million. As Nicholas accepts that
these additional costs will be met from within existing
programmes, I am content for the consultation paper to issue,

4. I agree there are advantages to be gained from publishing
this paper in advance of BR's announcement on the Channel Tunnel
Link.

e I am copying this minute to members of E{A), John Wakeham
and Sir Robin Butler.

"PH A Unm

o WA

? JOHN MAJOR

I = ' I i
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FREIME MINISTER

LAND COMPENSATION AND COMPULSORY ACQUISITION

Hick Ridley has sent in two papers on this subject, both dated

28 February. The first, at Plag A, secks agreement to an
eérlf arranged PO answer making clea: - as agresd last October

— that thare should b& no change Ln the basis on which
compensation for compulsory purchase is caleculated. Bat in

the same statement he proposes to respond to your earlier

comment and to make clear that the Government's viéﬁ-ii‘thﬂt

Lhe purpﬂse uf an1dE|tﬁl_ﬂnmm&££¢al_ﬂg_EL_pmen Cﬂralyn
Sinclair (Flag B) recommends you to agree to the proposed

early arranged answer. —

-—

Hick Ridlev's second minute i?lag C) attaches a consultation

paper on the miscellansous Iaﬂd EﬂmpEnEﬂt;nn prquﬁalq

gancktioned lasL Sprlnq by E(A). He proposes puhllﬂhinq this
next week, so that LhE paper is available in_advance of ER's

prﬂpusals of a Channel Tunnel Rail Link on & March. The

T e e PN e NI

intention would be to show that the compensation approach BR

are adopting will, in due_ﬂéa}sﬂr be more widely ﬂpﬁ?ieﬂ.

= = - == S -

— — =t

Ccarolyn Sinclair's second note {Flﬂg D} recommends you to
agrpp to the Early puhllcatxpn nf the consultation paper,

suh]ect to bringing out more clearly the prn:nqa1q on wider
and sarlier acquisition of property.

e . ——

Dna issue you should be aware of is the likely timetable for
introducing the lﬂqulatLan set put in the Eunsul“at1nn paper.

Nick Ridley is keen to have a Elaqnlnq E{ll in thE 1989-9(
Session. Room has not, however, been fnu;d in the latest QL
proposalsy so the Planning Bill will have to wait until
1990-91. HNick Ridley's first minute (Flag A) argues, howaver,
that he would still wish to prese ahead with early publication

even if leg1alatlun is not pusalble in 1989-90.

=




Content:

to agres the draft arranged PQ answer at Flag A?

s — —_——,

to agree to early pablication of the consultation papar

at Flag C, subject to the presentational improvement
saggazted by Carclyn Sinclair?

Gmeel e,

if PAUL GRAY
£ March 1989

DE2AFS




PRIME MIMNISTER 2 March 19589

COMPULSORY ACOOISITION ARD COMPENSATION

You agreed last October that there should be no change to

be basis on which compensation for compulsory purchase is
calculated. But you thought that property owners had a
legitimate grievance where land is taken for a commercial
use incidental to the project for which compulsory purchase
powers are exercised. You asked Nichcolas Ridley to consider
wiether there should be a general presumption that Ministers
would not approve a compulsery purchase in those circumstances.
Nicholas Ridley has now replied. In essence, he agrees

with you. But he is concerned that we should not tie our
hands on issues which have not yet arisen. He peints out
that in future we may want to attra;E.;rlvatc finance for

an infrastructure project by enabling investors to benefit

from development values which the project unlocks.

Meanwhile, he sees advantage, against the background of
gontroversy in Kent, in making it clear that the Government's
view is that compulsory powers should not be available to

acquire land for the purpose of incidental commercial development.
He encloses a draft PQ and Answer which .he would like to

make soon. This sets out the Government's position, which

13 consistent with your view, but does not bind the hand

= —

of Parliament in the future. =

Recommendation

Wicholas Ridley's draft statement looks sensible. I recommend

that you agree to it.

CAROLYN SINCLAIR




PRIME MINISTER 2 March 1989

LARND COMPENSATION

Micholas Ridley has minuted to vou with the text of a consultation
paper covering miscellaneous improvements in the arrangements

for Land Compensation.

These were agreed in principle in E(A) last March. The
improvements are relatively minor, but they should be generally
helpful to the bulilding of the Channel Tunnel link and other
major infrastructure projects.

Two points:

(i) the consultation paper trailse the possibility of
further compensation for owner/occupiers forced

to move because of a compulsory purchase order;

it i1ncludes a number of proposals for wider and
earlier purchase of property affected by public
development .

fou agreed to (i) last Octeber. You and colleagues have
already decided that owner/occupiers should be given a 10%
supplement on market value as soon as the necessary legislation
can be passed (the Planning Bill proposed for 1989/790).

{ii) will be particularly helpful to BR. Nicholas Ridley
wants to publish his paper before BR announce their proposals
on B8 March; to show that the approach adopted by BR has

wider application. This iz fine. But it is hard to single

out the proposals on wider and earlier acquisition of property
from the other detailed points covered in the consultation
paper. A clear heading, and perhaps some reorganisatien

of the material, would bring these particular proposals

immediately to the eve.




Recommendation

Agree that Nicholas Ridley should go ahead and publish his
consultation paper, but ask that the proposals on wider
and earlier acguisition of property should be more clearly

highlighted.
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Depurimeni of Employnent
Caxton Hoose. Tothill Streer. London SW1H SWE

, 5803

Tele=phbone Ul-2V3
Telex D15564 Fax (1-273 3821

Secretary of Siate

The Rt Hon Nicholas Hidley MP
Secretary of State for the Environment
2 Marsham Street

LONDON

S3W1F 3kB
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DRAFT STRATEGIC PLANNING GUIDANCE FOR LONDO

ALK A

You copied to mea your minute of 24 Fabruary to the Prime
Minister.

) O T

1 am content with the dralt guldance you propose Lo publish on
3 Maraoh.

I am eopying thlis letter Lo tha Prima Ministar and the other
reaipients aof vour minute.

GRiL

NORMAN FOWLER
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Emplovment Department « Trainmg Ageacy
Health and- Safety Executive - ACAS
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Roger Bright Esg

Private Secretary to the

Secretary of State for the Environment

Department of the Environment A EFux
2 Marsham Street E
London F
EW1P 3EB
| March 1989
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The Chief Secretary has se Mr Ridley's letter to the Prime

Minister of Ezfigbrﬂary.
The Chief Sdcretary is content with the draft gquidance, but

suggests two detailed amendments.

In paragraph 11, he suggests deleting "as is London's share of
national employment® and adding a new sentence "It will be
important to maintain and strengthen London's  international
competitiveness. London is

In paragraph 16 he suggests deleting "unless there are clear
planning reasons not to do so" and adding "wherever possible.”
I am copying this letter to Paul Gray.
(ji‘-_—ilg
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MIS5S8 C EVANS
Private Secretary
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PART i ends:-
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