UK PARTICIPATION IN ELIROPEAMN LITIGATION =

JUDGMENTS AND DECISIONS, JULY-DECEMBER 1988

A. COURT OF JUSTICE OF THE EUROPLEAN COMMUNITIES

B. EURQOPEAN CONYVENTION ON HUMAN RIGHTS




Al ACTION INITIATED BY THE UNITED KINGDOM

Case l4/86 (EDF consultancy gLotas]

The Commission operated a guota system, based on nationality, ir drawing up
shors lists of consultants to undertake Community-ITunded projects under the Lome

Caonventions. This practice we challenged as being discriminatory. In a

disappointing judgment, the Court ruled the case inadmissible on the technical

ground thar there was no "act" of the Commission which the Coict could review.

This was in spite of lhe Advocate General's finding that the Commission's plea of
inadmissibility be rejected and his view Ihat the Commission's application of
nationality gquotas plainly contravenss the principle of non-discrimination. The

Cammission has indicared to us privately that they are reviewing their procedurcs

in the light of the court case, bul it remains to be seen whether this will in fact

lead to any real improvement.




Weo have good procedures for checking tha: proposals for legislation are in

coenformity with our Community obligations and our human rights
obligations. DBut they are effective only II they are used. [ sheould like to
remind calleagues of the lnporiance of submitting proposals 1o our

"CEuro-procfing" procedures at the earliest possible stage, so that any

problems may be quickly identified and resolved.

| ain sending copies of this minute and its attachment to Members of

Cabinet, the Lord Advocate and to Sir Robin Batler.

23 February 989




Tar dcts of the BMG in Berlin. The  Commmission tound that there owas
nsnfficient roise o raise 1ssues under the Convention; it thus avoided having to

decide the question af its jurisdiction in relation to BMCG, Berlin,
Viraj Mendis 1 Deportation to Sri Lanka

The Commission declined 10 make & last-minute request that the Home
Sectetary delay deportation; it subsequently declared Mendis's application

inadmissible. e T

Ceman ¢ Extradition to Flong Kong

Osman, who is vigorously contesting his-extradition 10 the British courts,
complained to the Commission that 7o \return hirm, 1o Hong Kong ineant
retirning him te China itself, since he faces'a long prishn seqatence which wold

axtend beyand 1987. The application was declared jradmissiole,

Charrel & : ban on TV re-enactment ol "Birminghan-Six" appedl]

i

The Commission declared inadmissible Channel §'s ‘vomplaint that the Court of

Appeal's temporary ban on the re-epactment of each day's proceedings

infringed Article [0 (freedom of axpression).

CND and Others : interception of communications (before and after the 1387
.-"'-L-r I..:I

The casc was struck off when the applicants indicated - for reasons unknown -

that they did not wish 1o pursue it.




PRIME MINISTER

PARTICIPATION BY THE UNITED KINGDOM IN CASES BEFORE
THE EURQOPEAN COLRTS

e [ attach my six monthly review of noteworthy judgments in Communily

cases in Luxembourg in which the UK has been involved, and ol human

e T

rights decisions involving the LK in Strasbourg.

| have adopted the same [ormatl as previous|v:

Section A: The EBuropean Court of Justice (Luxembourg)

8] Actions initiated by the UK

e —

2) Actions Initiated by the Commission against the LK

i) Actions  in which interveniions by the UK have been made,

-azes referrea to the Court of Justice by UK courts and

tribunals.

Cases referred to the Court of Justice by Courts of other

Member 5States, in which the UK submitted observations.

&) Other cases of note.
section by European Convention on Human Rights.
|} Cases before the Eurcpean Court ol Human Rights (Strashourg).

2}  Cases before the Curopean Commission of Human Rights.




AZ. ACTIONS INITIATED BY THE COMMISSION AGAINST THE UNITED
KM DO

Case &60/86 (Dim-Dip)

The Commission chzllenged the provision in our Meter Vehicle Regulations
requiring the Litting of "dim-dip" headlamp devices" dan all new wvehicles as from |
April 1987, The Court upheld the challenge. When the proceedings began | had

placed our chances of success at not more than 50:50. The case is interesting for

its reminder to us all that the Court adeopts what it regards as a purposive

upproach to the interpretation of Community law, as distinct from the very

cifferent textual 'lrllt'.‘p!tli_'l'.-::n to '-'-f|'-!f'|‘|_ we - gre mdch more accustomed in this

COuntey.




A.6  OTHER CASES OF NOTE

Case 302787 : Parliament v Council

Althaugh the 1K was not before the Court in this case, it is important in that it
wis decided for the first time that whilst the Parliament may be able to
mntervene in cases before the Court or bring an action against ancther Cammunity

institution for failure to act, it does not have the right to bring an action for

annulment of Cammunity legislation.

Case 160/22 » Hotmones (Fedesa v f_".ml_"u-:'ijfl

The case is interesting in the context of the engoing dispute between the EC and
the USA with regard to the EC's ban on hormones in meat. [t concerned a
challenge to the validity of the 1988 Hormaones Directive by a group of
manutacrurers, producers and distributors of the hormonal substances essentially

on the ground that there was no scientific evidence to support the ban. The

Court rejected the application as inadmissible. However, Case no. 33/88 : R -v-

Minister of Agriculture, Fisheries and Food and the Secretary of State for Health

ex parfe FPedesa, which started as a challenpe In the Divisional Court 10 the

United Kingdom's implementing legislation (and thus also the Directive) and which
has been referred to the Court of Justice, is still live. The United Kingdom will

shortly be submitting Observations ta the Caurt.




B.l EUROPEAN COURT OF HUMAN RIGHTS (STRASBOURG)

Brogan and others: Prevention of Terrorism (Temporary Provisions] Act 198

The Court's judgment of 29 November found that, although the purpose for whicn
the applicants were detained was consistent with the Corvention, there was a

violation of Article 5(3) in thar the applicants had not heen brought "prompzly”

before a judicial officer. The Court alse held that he UK was in breach of

Article 3(3) of the Convention which concerns a righl of compensation [or those
arrested or detained in contravention of Article 5 As you gre aware, 1t has not
vet been possible toodevise for the whole of the Kingdom a suitable system of
judicial supervision of detention under the Prevention of Terrorism Act.
On 23 Deécember 1988, therefors, the UK gave notice of derogation from the
provisions of Article 5(3) in accordance with Article |3 of the Convention. We

are coptinding 1o examine passibilities of implementing the Convention, as now

interpreted, without the necessity of derogating.

Weoks:  Heview of discretionary life sentence [Article 50: just satisfaction).

Weelks had been sentenced 1o life imprisenment for a relatively minar  affence;
his personalily disorders made it desicable that his progress should be kept under

review by the authorities.

In its jadgment of 2 March 1987 the Court had held thar the UK was in hreach of

Article 3(4) of the Convention, which concerns the entitlement to take

proceedings to test the lawfulness of detention. In a second judgment of 3

Oclober 1988 the Court awarded the applicart the sum of EX,000 damages.
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A.3. CASES REFERRED TQ THE COURT OF JUSTICE BY COLRTS
OF OTHER MEMBER STATES

Case 263546 (Humhbel @ Educational enrelinent tees)

This is the last of a short series of cases concerning education in Member Statec.

The LK submitted observations because we were concerned 5y the argument

raised by Ihe defendant in the Belgian proceedings that state education was a
service. within the provisions of the Treaty. Had he succeeded it would have

made it impossible for Member States to make dillerent provision, for exanple as

cases thal education services provided by the Srate did not fall within the |

to tees, for nationals of other States. The Courl comlicmed its finding in earlier I']

definition of services within the Trealy l




A.3 INTEEYENTIONS BY THE UNITED KINGDOM

Cases L& and (25-129/45 (Wooadpulp Cartel)

Yarious woodpulp producers lecated outside the Communily soupght to annul &
Decision taken against lhern by the Commission, on the ground that the

Commission had no jurisdiction over their activities. We intervened ¢ support

the Cammission in respect of those of the producers who had implemented their
pricing agreements by means of agents within the Community. We did howevet
support the annulment of the Decision insafur as it concerned an association of
producers which had not acted within the Community through any intermedizary;
we argued that the so called "effects doectrine” of jurisdiction {which is a source
of dispute between us and the US) was no part of Community law. Qur
mtervention was successful in as much as the Courl declined te accept the
effects doctrire; it annulled the Decision as regards the producers' association on
the ground that the association had no scparate role in implementing the pricing

agreement.  But in upholding the Decision of the Cornmission in relation to the

preducers themselves, the Court did not give clear puidance 25 to what the limits

of Community jurisdiction might be and accerdingly left the way cpen to furcre

unwelcome developments. 1t held that the implementation of the pricing
agreemenl within the Community was held sufficient 1o found jurisdiction,
irrespective of whether the producers had agents or branches within the

Comenunity.

Case 302786 (Nanish Beverages)

The Commission contended that Danish laws which reguired beer and sof: drinks

ta_be sold only in re-usable containers, and which limited the amount sold

annually in non-approved re-usable containers, were confrary to the provisions of

the Treasy on free movement of poods. We interverned to support the

Cormmissian. Denmark attempted to justify the tweo requirements as being

necessary for the protection of the environment. The Court upheld the first

requirement as beirg proportionate to this aimj  the second it struck down as

neing dispreportionato.




Ak, CASES REFERRED TO THE COURT OF JUSTICE BY
UNITED KINGDOM COURTS AND TRIBLUNALS

We submitted observations in these three cases, relerred to the Court from the
London VAT Tribunal, which concerned the interpretation of provisions in the
Sixth VAT Directive. The Court upheld the views of HM Customs and Excise in

the three cases.
Case S1/87 (Daily Mail)

The Daily Mail wanted to transfer its management to Lhe Netherlands in order to

chanpe its tax residence with a resulting reduction i ils potential capital gains
s s -

lax lability. The newspaper claimed that the Lhen reguirement in UK law (now
repealed) that the consent of the Treasury be obtamed i a company intends 1o
transfer its residence to anvlber counlry was centrary to the principles of

freedom of establishiment i the Treaty of Rome. In a judgment very satisfactory

W us, the Court hele that in the present state of Community law the Treaty does

not confer any right on a company te transfer its central management and control

2 anosther country.




The Advocate General has propesed that the Court of Justice should reply to the

Juestions as tollows:

(1) a national rule such as that at issuc is not covered by the arohibition

laid dowr in Article 30 if it does not discriminate against imporied

goods of place them at an actual disadvantage compared with
domestic goods and i It does not screen off “he domestic market of
the ‘Member State In guestion or make access ta that market
substantially more difficult or unattractive for imported poods o

which the rule applies;

alternatively, Articles 30 and 36 ot the Treaty do not preclude a

national ruole such as that in question If the rule does nel cause

imported goods to be discriminated apainst or placed at an actual

disadvantage compared with demestic goods and if any abstacles to

intra Community trade whick may be cuused by the application of

that prehibition are not greater than is necessary for encouraging

non-working aclivitics and social contacts on a specified day which is

already devoted to those purposes by a large part of the population.

Category (3) : Cases referred to the Court of Justice by the Courts or Tribunals

of other Member States in which the lUnited Kingdom submitted abservations,

Ahmed Saeed Flugreisen v Zentrale Fue

(Case 66/36): (Airline price lixing).

This was an important ruling of the Court of Justice on a reference [rom the
Bundesgerichtshotf for a preliminary ruling relating to the interpretation of
Articles: 5; 25, 86, B3 and 90 of the Tredty, The ruling concerned the
campatigility with thase provisions of cerlain practices concerning the fixing o
tariffs applicable to scheduled air passenger transpors.  The questions were
raised in connection with a dispute hetween the German Registered Association
‘or the Campaign against Unfair Competition znd two travel agencies which had

obtained, from airlines of travel agencies established in another state, air




tickets denominated in the currency of that other state. Those tick relerred
to & place of embarkation situated in the latter state, but in fact passeNEers
purchasing these lickets bearded the flight at a German airport at which the
aircraft was making a stopover. By selling those tickets, thie two German travel
agencies were alleged to have infringed the German law on air navigation which
prohibits the application, in German territory, of air tariffs which have not been
approved by the Federal Ministry responsible. They were thus further alleged to
have cammitted acts of wunfair competition since the air tickets whirh they sald

cost less than the approved Lariffs applied by their competitors.
The Court held:

[al that certain bilateral o multilateral agreements on the tariffs
applicable te scheduled tlights are automatically void under Article 25(2),
for exarmiple, in the case of tariffs applicable to international flights
between Communily airparts where no application to exempt the
agreement under Article 35(1) has been submitted to the Commission under
the relevant Community regulation or where such application has been

made but the Commission "has reacted negatively” within 20 days:

(b} that the zpplication of tariffs for scheduled flights arising out of

biluteral or multilateral agreements may, in certain circun stances,
constitute an abuse of a dominant position on the markel concerned, in
particilar where an undertaking with a dominant position has succeeded in
Linpasing on ather transpart undertakings the application of excessively
igh or discounted tariffs or the exclusive application of a single tariff on

a particular routes

(e} that Articles 5 and 90 of the Treaty are lo be interpreted to the

effect that:

(i} they prohibit the national authorities fram promoting the conclusion
of tarlfl agreemernts contrary to Article 1) or, where appropriate,

Article B6 of the Treaty;




winich appears on the doctar's prescriplion.

The Court of Justice held that measurcs adepted by a professional body such as

the Phacrnaceuzical Society of Great Britain, which lays down rules of ethics
applicable to members of the profession and has a committee upon whick

national legislation has conferred disciplinary powers that could involve the

constitute "measures within the meaning of Article 30 of the Trearty,

Further, the Court held that a national rule of a Member State of the kind in

uesiion may he justified under Article 36 of the EEC Treaty on the grounds of

the protection ol public health, even where the effect of such a rule would be

to prevent the pharmacist from dispansing a therapeutically equivalent product
lhicensed by the competent national authorities and manufactured by the same
company or group of coempanies or by a licensee of that company but bearing a
trademark or proprietary name applied te it in ancther Member State which
differs from the trademark or proprietary name appearing in the prescription in

the United Kingdom.

Toriaen Borough Council v B & @ PLC (Case 145/88): (whether the Shops Act

1950 is compalible with Community Law) {Advocate General's Opinionl.

In criminal proceedings, B & Q PLC were charged with having contravened
sections &7 and 5% of the Shops Act [1950 by opening its rctail premises in
Cwmbran to the public on Sundays. It was common ground between the parties
that B & Q had contravencd those provisions of the 1950 Act and that the only
possible defence for its conducl might be found in Article 30 of the EEC Treaty.
Questions concerning the compatibility ¢f the relevant provisions with
Community Law were referred by the Magistrates' Court to the Court of Justice

tar its preliminary ruling,.




It did nat, in the Court's view, matter that Article 128 did not provide for the
involvement of the European Parliament or for any specific requiremsents
'i:«"‘.-I'l_'“l;‘.‘r'lj.lzi:‘h the VOTINg major iy required  in order for the Council 1o take the
decision, whereas other provisions on the Implementation of a common policy
under the Treaty did. Nor did it matter, aceording ta the Cours, that decisions
involving budgetary considerations were, under the Treaty, generally subject 1o

mere enerous procedural requirements than these in Article [28.
Calegory (7} : Actions initiated by the Comimission against the United Kingdom;

Commission ¥ United Kingdom (Case 93/87) ("Triangular Wheat"):

The Linited EKingdom {and in Case #2/87, lrance} were unsuccessiully accused by
the Commission of failere to [fulfil their obligations under the Treaty by not

recovering or making available to the Cormmission, as own resources, MONeTary

compensatory amounts payable under specific inward processing arrangements.

The arrangements in question concern triangular arrangements involving the

United Kingdem, France amd Canada.

|_'|'!C‘ court of Justice held that the Commissan had failed to demorstrate thai

the two Member States should have realised, at the relevant time, that the
proposed operation invelved a notional trade in wheat from France to the United
Kingdom and the consequent levying ef intra Communily monetary compensalory
accountsy and that they should therefore have foreseen that the authorisation
sought should have been relused on the grounds thal, by avoiding pavment ol

these amounts, the traders concerned would gain an unjustified advantage.

The Courl therefore decided that the fact that the UK did not recover the

relevant sums or make them aveilable to the Commission as own resources die

noet constitute & fallure on the UK's part to fulfil its Trealy obligations.




Category (3) ¢ Actions in which the Uniled Kingdom has intervened.

Commission v Council (Case 202/87) (Erasmusk (Cheice of Trealy base @ Articles

I.-?E!\- q:|.|'|lj 235r

In this case, the Commission challenged the Council's inclusion of Article 735 as
well as Article 128 in the lepal basis for its decision &7/327/FEC adapting the
Burcpean Community Action Scheme far the mobility of university students
{"Erasmus"}.

The United Kingdom (with France and Germmany) intervened in support of the
Council.. The case was heard with the Youth Training case rcferred te above

and copcerned identical issues.

The Court in fact dismissed the Commission's application on the sole ground

that the Erasmus decision covered the [lield of scientiflic fescarch as vell as

vocational training and held, therefore, that resort o Article 235 in <he legal

base was necessary.  [owever, as in Yoauth Training, the Court rejected the
5 A T
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rajerity woling) for establishing a detailed Community Action Program me

ivolving significant, multi-annual Cammunity expenditure.

Category (4) : Cases referred to the Court of Justice by United Kingdom Courts
or Tribunals

Repina v Secretary of State for Social Services ex parte the Association of
el ¥ - . H A B

Pharmaceutical Importers (Cases 266 and 267/88) (Whether the rules of a

professioral body may constitute "measures" under Article 30 and, if so, whether

they rmay be justified under Article 36)

These frticle 177 preceedings concerned the compatibility with Article 30 of the
EEC Treaty (Freedom of Movement of Goods) of rules applied by the Secretary
of State governing the dispersing of proprietary pharmaceutical preducts. The
rutes, in the lerm of Hegulaticns and a Code of Ethics, essentially preclude a

pharmacist from dispensing anything which is dilferent in any respect to that




they precluce the approval by such autherities of tariffs arizing out

of such agreemenls;

they do not preclude the effects of the rules on competition being

limited insofar as this is essential fur the performance of a task of

general interest assigned to air carriers, provided that the nature of

that task and its ellects or the structures of tarifis are clearly

established {an example of this mipht be a case where undertakings

are entrusted with the operation ot services which are not
commercially viable but which, in the general interest, must be

carried on),




£. EUROPEAN COMMISION OF HUMAN RIGHTS

The Commission adapted eighl Reports giving its epinion on whether or not
there was a vialation of the Convention. These cases will go for linal decision
either to the European Court of Human Rights ar to the Committee of

Ministers.
Granger: Legal aid for criminal appeal in Scotland

In its Report of 12 December [988 the Commmission was of the unanirmous
apinion thatl the Goverment was in breach of Article & in that the applicant
should have been granted legal aid for his appeal o the Hiph Court of

Justiciary, The case has been referred o the Court.
Fowell and Rayner: remedies for airpart noise complaints

Inn Its Report of 19 Januvary 1989 the Caommission found a breach of Artiele 1
of the Convention (right te an effective remedy) in respect of one applicant's
complaints about noise nuisance at Heathrow. (The substantive complaints
about the neise had previously been found inadmissible.) The case has been

referred to the Court,

Hewitt and Harman/Nimimo:  Security Service surveillance and vetting.

ln 1ts Reports of 2 May 1989 the Commission found that the alleged collection
and retention of information about the applicants were in breach of Article 8
irespect for private life) since they did no: kave 3 clear legal basis. While the
Lovernmant did not at the time have a colourable defence to that cnarge, this
nas been remedied by the passage of the Security Service Act 1989, As i

result the Commission has decided rot to refer the cases to the Court - the

aest result we could have achieved.
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Fox, Campbell and Hartley: detention of terrorist suspects under section 11 of

the Motthern lrcland (Emergency Provisions) Act.

In its Report of & May 198% the Commission [ound various breaches ol Article
5 of the Convention, in particular because section |1 of the Act allawed an
arrest to be made on "suspicion” of an ollence rather than reguiring "reasonable

suspicier'.  The case has been referred to the Court. The case may be seen as

another propaganda victary for the [RA but it should not be of any lasting

signilicance, since section |1 af the Act was repealed in 1987,

Cossey/Wehh/James: posit:on of trans-sexuals

In itz Reports in Webb and James, the Commission followed the Court's
judgment in the Rees case and faund no vielation of the Convention. Inits
Lossey Report, hawever, the Commission purparted 1o distinguish Rees and
found & violation of Article 12 (right to marry), The case has been referred to

the Court.
MeCallum:  prisoner's correspondence and conditions in Scotland.

ma P
In its Repori of & May 1989, the Commission found various violations of the
Convention {Artlcles § and 13} in relation to interference with the applicant’s
correspondence, and a violation of Article 3 (right {0 an effective remedy) in

relation to prison conditions.

A number of cases were declared inadmissible, of which the most important are

listed belowr,

Gatow Range, Beclin @ noise complaints

The applicants had complained that the nolse caused by the Gatow Range, built
i West Berlin under the authority of the British Military Government, put the
LK in Breach of Article 8. The Government's defence had Been confined at the

preliminary s:age to denying that the UK was responsible under the Convention




Caskin: Access to personal social services records.

Gaskin had been in the care ol Liverpool City Council for almust the whole of
his childhood, As an adult he sought 1o obtain access to his perscnal files kept
2y the local autherity. Liverpocl refused access to those records in resacct of
which lhe contributors of the Information had not given their consent to its

disclosures. The Courl lound that the Government was in breach of Article ¥

(private and family life) but not in breach of Article 10 {right ta impart and

receive inlormationl,

Gaskin was awarded £5,000 by the Court ftor emotional distress and anxisty,

Whilst this was a case we might have hoped ta win, the finding on Article &
was welcome in that the Court did not hold that the Covernment was in breach
by virtue of the local authority's refusal to grant complete access to the files,
but merely by virtue of its failure to provide reasonable procedures by which

access 1o files might be determined.




SECTTION B

l. EUROPEAN COURT OF HUMAN RIGHTS [STRASBOURG)

Bropan and Others: Preventlon of Terrorism (Temporary Provisions) Act 1954
— -

(Article 50: “just satisfaction")

In its judgment of 29 Movember 1988, the Court found that the Government
was In breach of Article 3 of the Convention in that the four applicants

celained under the Act were not brought “"pramptly” before a judicial afficer.

In its second judgment of 30 May 1984 the Court decided that no compensation
—————— o e — : R i T 3
and no costs should be paid to any af the applicants; they had not asked for

- ——

costs; and the judgment was sufficient satisfaction in itself for Lhe breach of
Article 3. ar

As you know, following the fiest judgment of the Court the Government
derogated under Arlicle |5 of the Convention from the relevant provision o
Article 5. The Home Secrelary arriounced that the derogation was necessary
while the Government considered whether a judicial system of review could he
mmtroduced - work s still going on to see whether the dercpation can be lifted,

al least for Grear Britain.
Chappell: Execotion of an Anton Piller order.

The applican: alleged that the Government was in breach of Article & of the
Cenvention Lright to respect for private life and the hame). His premises were
searched for illegal videos in a cembined operation by police and solicitors.
The latter had a court aorder {an "Anton Piller" arder) allowing seizure ol

evidence for use in breach of copyright proceedings.

In its judgment of 30 March 1989 the Court held that there was no violation of
Article & The shortcomings in the search procedure were not so serious as to

e’ regarded as disproportionate to the purpose served by the search order.




Soering = The "death row" phenomensn and extradition to the LISA

[n 7ts judgment of 7 July, the Court found wmanimously that HMG wauld be in
breach ol Article 3 {inhuman or degradirg treatment or punishrent) i the
Home Secretary extradited Soering to Virginia in the United Slales in the
clreumstances set oul in the judgment. The Court held that the Convention did
nat prohibit the death peralty itsell. But having regard lo the very long pericd
of time (propably six to cight vears) which would 5e spent on "death row"” under
@ Special regime of imprisonment, teken with Soering's vouth and his mertal
state at the time of the offence, his extradition would put hirr at real risk of
Exposdre too nhurnan ot degrading treatment or punishment in the United
States, contrary lo Article 3. The Court alse considered it relevant that she
UK had awvailable another means of ensuring Soering's prosecution (by sending
mm 1o the FRG) which would not involve the risk of intense and protracted
suffeting. The Court thus for the first time endersed the Commission's caselaw
ta the effect that a party to the Conventisn may ke responsible under Article 3
if it surrenders a person to another State where the Article 3 treatment

actuzlly oocours,

RHeferences In the judgment to Virginia's respect for the rule of law make it
clear that the Court was at pains to aveid criticising the legal system in that
state] there were also commendatory words for HMG's desire ta abide by our
Convention obligulions, as evidenced by the staying of Soering's surrender lo

the LIS and by our reference of the case to the Court.

The Court found for the Covernment on Soering's complaint under Articie 13,
nolding that judicial review of the Home Secretary's extradition decisions

provided an eflectlive remedy for the purpase of the Convention,




Case 197/86 {Steven Brown)

This is an Important case in the development of the jurisprudence of the Court of
Justice in relation to education and concerned the wvalidity of our regulations on
 —— T

student granes. Questions of Gevernment policy were directly in issue. The Court

held that a Member State could not apply a test peried (our regulations prescribe nine

manths) for a person to establish thar he was truly & worker entitled under

Communily law fo social benefits, such as grants. But the Court upheld our
: E P

submission that, at the present stage of development of Community law, assistance

given to students for maiplengnce falls in principle outside the scope of the Treaty so

that the principle of non-discrimination cannot be pleaded in support of an

Jniconditional right to maintenance granis.

e




A CASES REFERRED T THE COURT OF JUSTICE BY COURTS OF

OTHER MEMBER STATES

Case 39086 (Sylvie Lair)

I this case, reterred by a German court, the issues raised and the Court's conclusions
were similar to those in the case of Steven Brown mentioned above, We participated
to bring to the Court's atiention similar concerns as were raised in Brown.

Case 223184 {I-‘c'.:ic':-'._'l.-';-mlnn'ia_]

This ase, referred by the Irish High Court, concerned the common fisheries policy

e e e

and in parlicular the issuing of licences for Irish [ishing wvessels which imposed a
condition as to the nationality of the crew. By the time this case was referred, we

had introduced licensing rules intended to maintain a link between the British flag
e e i

land therelore access to the UK fisheries quota) and the UK fishing industry, and our

i

participation in the Irish reference was intended to safeguard the position, so far as
pessible; for our own rules. There are wseful dicta in the Court's judgment which

should assist in this respect.

Case 29236 (Gullung)

A Prench court referred questions concerning the right of establishment and freecam

to provide services provided by Arrticles 52 and 39 of the Treaty, in particular; the

rights of lawyers and the restrictions which may be placed on those rights in the
|

public interest. The case was of considersble interest to lawyers qualitied in this

country, a signiticant number of whom now practise in other parts of the Community.

The Court held that a lawver disbarred in one Member State may properly be
-




A CASES REFERRED TO THE COURT OF JUSTICE BY UNITED

KINGDOM COURTS AND TRIBUNALS

Cases $34/85 and 35/87 [Patents)

These twe cases concern the degree of protection given To patents in UK law. The
e A L

tirst concerned the power of our courts toe restrain by injunction the imporlation of

goods subject to a patent in respect of which, however, a domestic manufacturer

could obtain a licence of right if he agreed to prescribed terms as to payment for

———mr

such licence. The Court of Justice held that the restraint on imports was
—

discriminatary and so Article 36/FFEC (which provides for exceptions to the free
movement of geeds on grounds of protection of industrial property) could not be
relied en. In the second case, the Court upheld patent protection, including & remedy
by way of injunction, for a specitication entitled to a patent under UK law even
though it was not novel in an abselute sense. Although in these cases there was no
Government interest directly at stake, it was clear that the questions referred to the

Court of Justice would develop the Court's jurisprudence in this area of the law.

Case 102/86 (Apple and Pear Development Council

This was anolher case concerning the interpretation ot the principal VAT Directive.

It raised the gquestion whether a levy on growers 1o fund the services of a

gevelopment council constituted "consideration” for a supply of services. Customs

=

—
and Excise considered that it did net and the Court upheld zhis view.
N




H,2 ACTIONS INITIATED BY THE COMMISSION AGAINST THE UNITED KINCGIHIM

Case 26!/85 (Imports of Pasteurised Milk)

The Corninission sought a declaration that our ban on imports of pasteurised milk and

cream contravened Article 30/EEC. We defended the han on zrounds of protection of
human health, under Article 36, but I advized 2t the outsel that our case was ne Mope

than "“just respectable™. The Court found that, although safeguards on health grounds

could in principle be justified, our ban was neither necessary nor proportionate to the

health concerns. The LUK has a good record in recent years of avoiding cases hefore

S — e |

the Court such as this, brought under Article 16% of the Treaty, but where

roceedings are taken , we have yet 10 win a case. Indeed, it is rare for any Member
: ¢ ¥

State successiully to defend Article 169 proceedings.  While this case illustrates that

there are occasions when Cerlain cases have to be fought even where the legal merits
are against us, I am sure that our long-held view that the number of such cases must

be kept to a minimum is right.

Cases 353/85 and 416/85 (VAT Zero-rating)

The Commission challenged our continued exemption and zero-rating of various
supplies. The lirst, which | mentioned in my mingte of &th March, concerned suppliss

of poods by medical pracrictioners, and the second was about various supplies

zero-rated on grounds of secial policy, including housing and construction projects.

The Commission succeeded in mest of its submissions, although in the second case,

the Ceourt upheld our zero-rating of cerrain agricultural supplies and, most

unpertantly, the construction of buildings intended for housing. The UK properly

pleaded its interpretation of the principal VAT Directive in defence of important
policy abjectives. Fram the legal point ot view the cases depended very much on the

terms of that Directive and do not have wider implications.




A0 INTERVENTIONS BY THE UNITED KINGDOM

Case 213/85 (Dutch Gas Prices)

The Conunission rssued a decision condemning as an illegal state aid the preferential
e i i

tarifl lor supplies of natural gag granted to Dutch harsiculture and brought an action

against the Netherlands for failing to comply with that decision. The UK intervened,

——

with Denrmark, in suppor? of rthe Commission whose principal submission was upheld by

the Court. This is an illustration of the use which can be made of the power to
intervens in proceedings where the UK is not a party in order to participale in' the
development of the Court's jurisprudence. We should no doubt exercise restraint
when considering whether to participate in actions brought HEEUE-' Memoer States,

but where we have additionzl matiers ta bring to the Court's attention and it is in

our interests to support a party, it 1s proper to make an intervention.

Case 349745 (Export Refunds)

Another disallowance case:  we intervened in suppoert of Denmark against the

Commission because the outcome might have alfected the operation of the relevant

LA

Community scheme {concerning export refunds) in this country. Denmark and the
e —y

Commission Took extreme views on the point 2t issue whereas we put forward an

interpretation which amounted o a middle wav. The Court upheld (he Danish

subriession, but 1t 15 clear from the judgment that the Courl considered our middle

way aporopriate. This was a Truitiel mtervention.




revented [rom practising in that State even though gualilied to practise in another
I ) g [t

state. The Court did not uphold a submission made by some bodies representing
_— ]

French lawyers whose elfect would have been to permis the French Bars to require,

tor example, English solicitors in Paris to enrol at the Paris Bar.










Branton : Complaint by Grandparents about access to a child in care

Declared inadmissible on 2 March; the Commission [ound an the facts that there

had been no interierence inte anyone's private rights.

rant ; Failed attempt to abandon Scottish appeal hearing

and farnily life

Declared inadmissible on § March;  the Commissien held that although the
deperilalion was prima facie an interference with rights protected under Article 8,

it was necessary and justified.

Friendly Settlements were achieved in two child care cases (K and C) and 17

cases concerning corporal punishment in state schools wete struck off the
Commission's list.  Each ef these involved ex gratla payment by the Government,
coupled with an undertaking by the Government to introduce legislation (in the

child care cases) or a reference to legislation already passed (in the carporal

punishment casesl.




B.l EURCOPEAN COURT OF HUMAN RIGEHTS

Boyle and Rice : Scottish Prison Rules and Procedures

The Court's judgment of 27th April feund @ favour of the CGoverrment, thus

reversing the Commission, on the main issue in the case: namely, whether in
respect ol various complaints made by two Scottish prisoners about their
treatiment in prison, Article 13 required an effective remedy to be provided and,
il sa, whether such remedies existed.  The judazment is important tor the
mterpretation of Article 13, although it would have been more helptul for future
cases had the Court seen fit to lay down general principles for the interpretation
of the Article. Tt remains to be seen what approach the Commission will now
adapt to Article 13 In the light of the judgment. {In respect of one of the
complaints about treatment the Courl [ound against the Government under
Article ¥ {right to respect for private lifel; this was a miner point on which the
Government had conceded a breach, but it means that this case will go down in

the statistics as a [inding against the Geovernmenlt).

Cases of O, H; W, B and B {Article 50):

"Just satisfaction™ in § child care cases

Foltowing judgiments on the merits in July 1987 (when the Court [ound against the
Government on complaints concerning local authority and court procedures
relating to children in carel, the Court gave judgment on the guestion of "just
salisfaction” en 2 June. Tt awarded amounts by way of damages against the

Government ranging from £5000 to £12,000. This is similar 1o what had bechn

predicted (thaugh a somewhar higher figure had been awarded in a Swedish case

by the Courtly the sums are substantial, and emphasise the need for early

legislation on child care procedures.




B.2 EUROPEAN COMMISSION OF HUMAN RIGHTS

Three cases were declared admissible; unless a friendly setrlement is reached the

—— -

Cormnission will in due course adept it formal Opinion on them, alter which the

cases will either be sent ta the Ceurt for adjodication of to the Committee of
—

Minusters for final disposal.

Hatrnan and Hewirt = Complaints of Interlerence with Private Life

(Article 8) by the Security Service

Declared admissible in April

Few, Campbell ang Hartley : Delention of Terrorist Suspects

under Section Il {now repealed) of the Northern Ireland

(Emiergency Provisions) Acr 1978
B ! A G

eclared admissible in May.

Granger : Legal Aid for Scottish Criminal Appeals

Yeclared admissible in May.

Neclared Inadmissible on 9 Marchy the Commission found on the facts of the
case that the barrister had not asked for a public hearing and had therefore no

Cause of complaint.
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PARTICIPATION EY THE UNITED EINGDOM
[N CAGES BEFORE THE EURQPEAN COURTS

The Prime Minizter waz grateful for
the Attorpney's minute of 2 Bugust covering
the repert on notable judgments at Luxembourg
and Btrasbourg in whic¢h the United Eingdom
has been involved. She found this most interastine

I am copving thiz letter to Travor Woolley

(Cablinet O0ffice).

(C. D. POWELL)

Michael Saunders; Ezg.,
Law Officers Department.
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The Attorney General wrote to the Prime Minister on 2Znd Xugust enclosing a
RHeport on decisions of the European Couris o the hirst wait of this vear.

|z afrand that there is an error in the linal page of the Report: several lines
are missing. 1 enclose, to repair the errgr, a fresh print of that page and would
be gratetul 1t vou would substitute it for the eriginal. My apodogies for the
trouble this will cause.

| am copying this letter to the Private Secretaries of the other recipients of
the Attorney's Minute.

_L;.:r.lq_-l-.. rn, Lﬂ'—‘---l.o-'||5
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b. P. THOMAS




Campbell (No.ll: conditions of sccess to prisoner in hospitaly handcuffing in court

This® Hcottish case was declared inadmissible in July after an oral hearing.

Price; Lawlor: two child care cases involving grandparents and right of acces

prandchilcren

Declared inadmissible on 18 July.

Monazah: deportation to lran

Declared imadmissible on 7 September;. The applicanl was held to have failed 1o
exhaust his domestic remedies in thal he had not applied for judicial review of

the Home Secretary’s relusal of asylum.




B.2. EUROPEAN COMMISSION OF HUMAN RIGHTS

Four applications against the UK were declared admissible: one {Soeringl has
already been referred to the Court @ sea below. In respect of the others, unless a
Iriendly settlement is reached the Commission will in due course adopt its forrmal
opimicn, atter which the cases will either be sent to the Court for adjudication or

to the Committee of Ministers [oar final disposal.

seermg: The 'death rew phenomenon' and extradition ta the USA

soering, whe is In prison in this country and is wanted for trial in the State of
Virginia fof murder of his girlfriend's parents, s claiming that if he was
extraditec to the U5 he would be subject to the death penalty and would be
placed on "death row"; this, he claims, would put HMG in breach of Arrticie 3
Conhuman and degrading treztment).  The application was declarsd admissible in
Movember. The Cammission adepred its opinion in Junuary 1959, in which it found
by & majerity of 6-5, that the Govermmenl was not in breach of Article 3. It
found a wviolation of Article |13 (effective remedies), The case has now  heen
relerred to the Caurt by the Government, the Commission and the FRG. Scering
15 the son of a West German diplomaty hence the interest of the FRG, which has
also requested Soering's extradition. 1 propose to conduct our case myseli betore

the Court. : )

Chauhan: religious objections to the clased shop

The Applicant was employed at Fords, which operated a closed shop. He did not
renew his union membership when it lapsed, and claimed that he had religious
objections. Following a process of negotiations his employment was terminated;

his claim of unfair dismissal before an industrial tribunal was dismissed. His

application to the European Commission under Article |l {freedom of asseciation)

was declared admissible in July.




Thynne and olhers: detention under life sentence

Declared admissible in September. These cases have been found by the
Conrnission 1o raise issues similar to the Woeks case, where the Government was

fovund by the Court to be in breach of Arricle 5{(4).

Nimmo ¢ official infermation issued in security vlearance for empleyment

The Applicant alleged that he was refused smployment with a Government
contractor because of an unlavourable security clearance. He is alleging breach
by the Lovernment of Article 8 (respect for ptivate life). The application was

declared admissible in October. (The casc is similar to the Hewitt and Harmon

case [retention of informalion by the Security Services) already declared

admissible.]

A number of cases were declared inadimissible, of which the more important are

listed below.

Hilton: Yetting for BBC Scotland job: retention of files hy the Security Service

Declared Inadrissible en & July 1988, The Commission concluded that the

Applicant had not shown that the Securily Service had compiled and continued to

retain parsonal information about her.




Branton : Complaint by Grandparcnts about access to a child in care

Declared inadmissible on % March; the Commassion tound en the facts that there

had been no interference into anyone's private rights.

Grant ; Failed atlempl Lo abandon Scottish appeal hearing

Declared inadmisstble on 8 March; the Commission found that the complaint under
ANcedifiastole P

Article & had not been made aut.

with private and family life

Declared inadmissible on & March; the Commissicon held that although the
deportation was prima facie an inleclerence with rights protected under Article &,

It was necessary and justified.

Friendly Sertlements were achieved in two child care cases (K and ) and I7

Cases Cconcerning corporal pumshment o state schools were struck off the
Commission's list. Each ef these involved ex pratia pavment by the Governrent,
coupied with an undertlaking by the Government to introduce legisiation (in the
child care cases) or a reference to legislation zlready passed (in the corporal

punishmen: casesh




UK PARTICIPATION IN EUROPEAN LITIGATION
JUDGMENTS AND DECISIONS, JANUARY JUNE 1988

A. COURT OF JUSTICE OF THE EUROPEAN COMMUNITIES

B. EUROPEAN CONVENTION ON HUMAN RIGHTS




A ACTIONS INITIATED BY THE UNITED KINGDROM

Cases 305/85, 61/86 and luZ/86 (Sheepmeart)

These were three cases brought against the Commission which formed part of the

larger “lamb war" episode concerning our exports of lamb in particular to France. We

succeeded nooall tThree cases. The lepzl points at issus relate to partim:lar

Regulations but the cases llustrate that the Commission has no menopely of wisdom

when It comes lo construing Community legislation.
e —

Cases 6¥/86 and 121/86 (Hotmone Growth Promoters and Battery Hen Cages)

These were cases brought against the Council, in which we sought annulment of two

Directives, principally on the grounds that their Treaty base was inadeguate,  The
LCourt rejected that principal submission, though it annulled the Directives on other,

procedural, grounds, 1 commented in some detail on these cases in my minute of 4th
P ey

darch and necd not £0 over the ground heee.
E E

Case 347/85 (Milk Pricing)

The Commission disallowed (thal is, relused to reimburse from Community funds)
cxpenditure under Community schemes lor the years |980 and 198], arguing that
certain unlawiul pricing practices of the Milk Marketing Boards had resulted in
unwarranted expenditure. We challenged the disallowance but the Court held that the

— —

Cormmission was obliged 1o disallow additional expenditure due ta an infe ingement ol

Community rules even though there may have heen off-setting savings. While a lost

case 18 pever welcome, from the wider perspective of the UK's concern to impose

birdgerary discipline the Court's strict approach to disallowance can be welcomed.
—-—'_'_'___- =




Cases before the European Commission of Human Rights, 1 have

commenced only on the more: significant cases before the
——a

Cormimissian,

3. [ propose to copy these reports to colleagues, and 1 am therefore sending

copies of this minute and the report to members of the Cabinel, the Lord

e

S b

Sovocate ang ta sir Robin Butler.
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SRIME MINISTER
PED oy

PARTICIPATION BY THE UNITED KINGDOM IN CASES
BEFORE THE EUROPEAN COURTS

I propose to send you, perhaps twice a year, a report on notasle judgments
T T T e

i Community cases at Luxembourg in which the UK has been invelved - as
e e — S———

i party, or as an intervener, or through having submitted observations.
shall ‘also report on Human Rights cases at Strasbourg. | annex the lirst

v - — #_-
repart to this minute,

The larmat 15 as follows:

M= The European Court of Justice {Luxembourg)

I Actions initiated by the Uk
g

Actions initiated by the Commission against the UK.

—

-y

Actions in which intetventions by the UK have been made.

— ———n

Cases referred to the Court of Justice by UK Courts and
Tribunals.  In the period with which this report is concerned,

judgrment was given in eight cases in this catepory. We submitted
e ——
Chservations in all of them and | mention in the report Iour

which raised points of importance.

Cases referred to the Court of Justice by Courts of other
Y I

Membor States.  We submitted Observations m twelve cases in

this category and 1 mention three worthy of particular note.

B.  Buropean Convention on Human Rights.

Cases before (he European Coort of Human Rights.dStrashourg)




putative Community law rights having direct effeect in naticnal
law. The Applicants in Judical Review proceedings alleged that
Part II of the Merchant Shipping Act 1288 which introduced new
more restrictive requirements for the registration of fishing
vessels was incompatible with Community law. The Divisional
Court referred the substantive issues to the Eurgpean Court feor
a preliminary ruling under article 177. It also made an interim
order suspending the application of the UK legislation which was
successfully challenged on appeal on the grounds that there is
in national law (i) a presumption of walidity of an act of
Parliament and (1i1) no power to grant an injuncticn agalnst the
Crown. In answer to the House of Lords' guestion the European

Court ruled that "a natrional court which, in a case before it

concerning Community law, considers that the sole obstacle that
precludes it from granting interim relief is a rule of national
law must set aside that rule.”

ECJ Case No. C262/88 : Barber v Gggrdian Roval Exchange

AeEurance Co. Led.

Background

Mr. Barber was made redundant at age 52. Under his emplover's
severance terms, men [aged 55) and women |aged 50) who were made
redundant ten years before the scheme's normal retirement ages
[65/60 respectively) would be treated as taking early retirement,
thus gqualifving for an lmmediate pension. &As Mr Barber was only
5Z, he received a deferred pension and redundancy compensation.
A woman of the same age would have received an immediate pension.
Mr Barber appealed on the grounds of sex discriminaticon to an
Industrial Tribunal and the Employment Appeal Tribunal. Both
dismissed his claim. On appeal to the Court of Appeal the matter
was referred to the ECJT.




Issues

The essentlal question was whether the bensfits received 1in

connection with compulsory redundancy in the circumstances of
thizs caze constituted "pay" within Article 119 of the EEC Treaty
and acecordingly whether they had to be egual for men and women.

The UK 3Government argued that benefits paid from a pension
scheme fell within Articles 117 and 118, not Article 11%.

ECJ Judgment

The key points of the ruling are:-

i)

The benefits paid by an employer to a worker in connection
with redundancy fall within Article 119;

Pensions paid under ccocupationzal pension schemes, including
contracted out schemes, fall within Article 119;

Equal treatment must apply to each component part of
remuneration including components of pensions;

Article 119 has direct effect; and

Artiecla 119 dee= not apply to State soclal security

benefits.




are unconditional and sufficiently precise in order to “defeat"
a national provision which 12 incempatible with such Community
provisions). The BECJ held that the egual treatment principle
could be asserted against a body, whatever its legal form, which
la) has been made responsible, pursuant teo a measure adopted by
the State, for providing a publlic service under the control of
the State and (k) has for that purpose special powers beyond
these which result from the normal rules applicable between

individuzls,. The case has now been reinstated before the House
of Lords (which referred the case to the ECT).

ECJ Case No. €23/8%3 : Quietlynn Limited v Southend
Boroughn Courncil

This was a reference for a preliminary ruling on whether national
legislation prohibiting the sale of lawful sex articles from
unlicensed =ex establishments was compatible with the provisions
of Articles 30 and 36 of the EEC Treaty. By ite judgment of llth
July 1990, the ECJ held that in principle such legislatien did
not render the marketing of products imported from other Member

States any more difficult than that of domestic products. The
provisions were not intended to regulate trade in goods within
the Community and were not of such a nature a= to 1mpede trade
betweasn Member States. Accardingly, ths national provisions did
not constitute measures having an effect equivalent to a

guantitative restriction on lmports.

ECJ Case No. C213/B9 : B v Secretary of State for Transport

Ex Parte Factortame Limited and Others

On 19th June the EBuropean Court delivered its Judgment on a
reference from the House of Lords on whether 2 national court had

power under Community Law to grant interim relief to protect




Category (3) : Cases referred to the Court of Justice by
United Kingdom Courts or Tribunals

ECJ Case Mo: 126/88 : The Boots Company PLC v HM Commissioners
af Customs and Exclse

This case concerned the assessment of VAT payvable by Boots con
certain promotional sales. Under the pramotlion scheme, money-off
coupons were printed on the packaging of certain goods entitling
consumars to a price reduction on subseguent purchases (the
redemption goods). In 1ts gross takings, Boots included only the
gums received from its suppliers in exchange for the surrendered
coupons and not their full nominal wvalue. The Commizsioners
considered that the taxable wvalue of the redemption goods
included the full nominal wvalus of the coupons surrendered. In

itz Judgment, +the ECJ held that the <coupons were not a

consideration for the supply of the redemption goods but simply
evidence of entitlement to a discount. Accordingly they should

be excluded from the wvalue of the supply.

Case 333/88 : P J K Tither v Commissioners of Inland Revenue

Mr. Tither, a Eurcpean Commission official exempt from naticonal
tax on the emoluments from his employment with the Commission in
accordance with Article 13 of the Protocol on the Privileges and
immunities of the Buropean Communities, sought relief under the
MIRAS scheme for interest payments on a loan tc carry out
improvements to his house in Wales. The Inland Revenue refused
relief on the grounds that Mr. Tither was not a qualifying
borrower for the purposes aof the MIEAS scheme (the term
"gualifving borrower" excludes emploveses whose emoluments are not
chargeable to national tax by wvirtue of a special exemption or
immunity). Mr. Tither's taxable income in the United Eingdom was




insufficient to enable relief for the interest payments to be

given.

The Court held that the MIRAS scheme was designed to alleviate
the burden on borrowers arising from the payment of mortgage

interest, in order to encourage the purchase or improvement of
houses by private persons. In the case of non-taxpavere, the
scheme had the effect of granting a direct subsidy to the
borrower. Community law reguired that, whenever Community
officials were subject to certain taxes, they should be able to
enjoy any tax advantage normally avallable to taxable persons,
g0 as to pravent them from being subject to a greater tax burden.
But Community law did not prevent Member States which subsidised
interest paid by individuals on loans to purchase or 1mprove
their homes from denying that advantage to Community employees
whose taxable income was less than the interest paid. The MIEAS
sechame did not impede the functioning of Community institutions,
sc that there was no breach of Article 5 of the Treaty. There
was no discrimination on the grounds of nationality and
conscguently no breach of Article 7 of the Treaty.

ECJ Case No. ClE8/89 : Foster v British Gas Plc

The British Gas Corporation had operated a policy of compulsory
retirement for men and women when they reached State pensicnable
age;. In an earller case (Marshall), the BECJ had held such a
policy to be contrary to the 1976 Council Directive on the
principle of equal treatment for men and women in employment.
The key guestion raised by the present case was whether the
Corporation was a body of a type against which the principle of
the direct effect of directives could be asserted (under this

principle an individual can rely in proceedings against the State

(or an emanation of the State) on previsions of a directive which




Category (4): Cases referred to the Court of Justice by the
Courts or Tribunals of other Member States in which the United

Eilngdom has submitted observations

Ho cases of particular note.




Category [2): Cases before the Eurcpean Commizsion of
Human Rights

The Commission declared the following cases admissible.

Fadele

This case concerned three British boys whose Nigerian mother was
killed in a ecar crash in the UK. Their MNigerlan father was
refused permission to settle in the UK so that the children were
obliged to join him in Nigerila in extremely poor conditions. The
case was settled.

In three cf these cases the Commission adopted its Report giving
its opinion on whether or not there was a wviolation of the
Conventlon.

Vilvarajah and others

This case stemz from the removal of a number of Tamils to Sri
Lanks in February 1988, who had been refused political asvylum.
Some of the applicants claimed to have been arrested and ill-
treated on their return. The Commlssion's opinion concluded that
there was no breach ©f Article 2 {(prohibition en torture or
inhuman or degrading treatment) but that the applicants had no

effective domestic remedy, as required by Article 13.

The main issue in this case is whether there should be an in-
country right of appeal for asylum seekers. A friendly
settlement wae not possible on this issue and the case will be
heard in the Court next year.




Chester

In this case, which concerned a priscner's correspondence, the
Commlssion concluded that there was a violation in respect of one
latter which was stopped. The Government had acknowledged that
an error was made in this instance. The Commission concluded
that there was no wviclation In respect of several other

complaints and this case willl not go to the Court.

Campbell

This case alsoc concerned a prisoner's correspondence and the
Commission concluded that there had been & number of vioclations.

The case will probably go to the Court.

Times Newspapers and Heil
Observer and Guardian ("Spycatcher")

The Commission's Reports in these two cases concluded that there
had been a wvioclation of Artiele 10 (the right to freedom of

expression) 1n respect of the temporary injunctions imposed on

the applicant newspapers. The Commission concluded that there
was no violation of Article 13 (right to an effective domestic

remedy) or of Article 14 [non-discrimination).

These cases have now been referred to the Court.




Cossa

This case concerned Carcline Cossey, a male to female
transsexual. She complained that her inability to have her birth
certificate altered constituted a wviolation of her right to
respect for private life (Article B), and that her inability to
marry scmecne of her previous sex constituted a wiclation of the
right to marry (Article 12). The Court found no violation of the

right tc marry oy a wide margln. It also found no violation of

the right to respect for private 1life, though by a margin of only
10 to B. These findings confirmed the Court's earlier judgment
in the Rees case [19886).

Thynne, Wilson and Gunnell

This judgment of 25 October 1990 concerned three prisconers, each
subject to a discreticnary life sentence of impriscnment. The
Court found, by 18 votes to 1, that there had been a viaclatrion

of Article 5(4) of the Convention, which provides a right to have
the lawfulness of a prisoner's detention reviewed. I had
previcusly advised that our prospects for success in this case
were very slight. The Court found that a prlsoner on a
discreticnary life =zentence (i.e. not a murderer) who had already
served the "tarlff" pericd - i.e the period required to satisfy
the needs of retribution and deterrence - had the right to review
of the remalning part of his sentence. Two of the applicants
claimed damages, but the Court found that the finding of the

violatlon was sufficient just satisfaction. This judgment will

require legislation to be introduced by the Home Office.




SECTION E

EURCPEAN CONVENTICH CN HUMAN RIGHTS

Category (1) : Cases before the Eurcpean Court of Human Rights
{Strasbourg)

There have been six judaments of the Court involving the United
Kingdom in the period since my last review.

Powell and Rayner

In its judgment of 21 February 1990 the Court found no viclation

of Article 13 of the Convention, which provides a right to an
effective domestic remedy for complaints under the Conventlion.
The applicants complained of disturbance from aircratt noize from
Heathrow Alirport. The Court hald that the applicants had no
arguable substantive claim and accordingly they were not entitled
te a remedy in respect of any such claim.

Granger
The Ceourt's Jjudgment of 28 March 1990 found a vieolation of

Article & in respect of the Scottish Legal Aid Board's refusal
to grant the applicant legal ald for his appeal against
conviction on charges of perjury. At the hearing of his appeal,
the applicant was unrepresented and the Crown represented by the
Solicitor General for Scotland. The Court held that one of the
applicant's grounds of appeal raised a complex and important
issue and that the refusal of legal aid should have Deen
reconsidered. The Court awarded the applicant his costs and

£1,000 damages. The case turned on its own facts, and no changes

in law or practice are regquired.




MeCallum

The only point at issue in this case had been the alleged absence
of an effective domestic remedy for the applicant's complaints
about his pri=zoen conditions and restrictions on  his
correspondence. The applicant abandoned this complaint at the
hearing. It practical term=s this represents a victory.
Nevertheless the Court's judgment of 30 August 1990 will he
recorded as a viclation against the GCovernment because the Court

found breaches of the Convention in relation to some restricticons
on correspondence dating back to 1980 and 1982. These hreaches
nhad been admitted by the Government as far back as 1984 but the
applicant had refused to settle.

Fox, Campbell and Hartley

This judgment of 30 hugust 1990 waes about the arrest of suspected
terrorists in Northern Ireland under Section 11 of the Northern
Ireland (Emergency Proviesione) Act 1978B. The Court held that
there had been a violation of Article 5(1) of the Convention

because the legislation did not reguire 'reasonable suspicion'

bafore making an arrest and the Government was unable, for
security reasons, to prove that there were reasonable grounds for
suspicion in the cases in question, Since the section in
guestion has been repealed the case has no leglslative
implications. The Court found in the Govermment's favour on the
more lmportant issue of Article 5{2), the right to be informed
promptly of the reasons for arrest. The applicants were tald at
the time of thelr arrest only that they were being arrested on
suspleion of being terrcorists. They were interrogated within a
few hours and the reasons for their arrest were then made clear.
The Court held that in the context of this case, these intervals
of a few hours did net constitute a wviolation of Article 5(2).
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FRIME MINISTER

PARTICIPATION BY THE UNITED KINGDOM IN CASES
BEFORE THE EUROCFEAN COURTS

I attach my second review for 1990 of noteworthy judgments
in Community cases in Luxembourg in which the UK has been
ilnovelved, and of human rights decizions involving the UK in
Strasbourg. The review covers the period untill 31 October
LB,

For the sake of consistency I have adopted the same format
as my last review, although there are no cases to note in

raspect of two of the four Community categories:

SECTION A : THE EUROPEAN COURT OF JUSTICE (LUXEMBOURG)

[1) Actions initiated by the Commission against the
United Eingdom;

Aotions in which the United Eingdom has
intervened:

Cages referred to the Court of Justice by United
KEingdom Courts or Tribunals;

Cases referred to the Court of Justice by the
Courts or Tribunals of other Member States in
which the United Eingdom has submitted
cbservations.




: EUROCEEAN CONVENTION ON HUMAN RIGETS

Cases before the Europsan Court of Human Rights

(Etrasbourg):

Cases before the Eurcopean Commission of Human
Rights.

This review gives me the cpportunity to bring vou and
calleagues up to date with developments in the Factortame

(Spanish guota-hopping) litigation. Lfter the Court of
Justice ruling on 1% June 1990 |[summarised in section
A(3)], the guestion whether Iinterim relief pending the
substantlve hearing in Luxembourg ought to be granted in
Iavour of the applicants was considered bv the House of
Lords at a hearing in early July. The House of Lords
decided to grant some interim relief and reserved the
reasons for its decicien until the autumn. It has now
given its reasones. The key elements as to the principles
applicable where interim relief is sought in ordar to
protect directly effective Commnity law rights are as
follows:

the party secking interim relief must show that
there 15 a serious case to be tried. If he does,
he crosses the threshhold and the courts must
then consider whether it is just or ceonvenient to

grant an injunction.

(i) as to the guestion whether it is just or
convenient to grant an injunction, the House
of Lords has been careful not to restrict

the matters which may needl to be taken into
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consideration. However, it has made olear
that one of the special factors to be taken
into account Ln a case where a plaintiff
seeks interim relief restraining the
enforcement of the law against him (as in
the Factortame caszse) 1s

"the importance of upholding the law of
the land, in the public interest,
bBearing in mind the need for stabillty
in our society, and the duty placed on
certain autherities to enforce the law
in the public interest" (the speech of
Lard:- oLl of Chieveley ).

The House of Lords felt itself unable
to may that there was a rule that a

party challenging the validity of a law

must, i1n order to obtain an interim
injunction restraining the enforcement
of the law against him, show a strong
prima facie case that the law is
invalid under Community law. EBEwen 50,
Lord Goff said that:

e wswathe Court should not restraln a
public authorlity by interim injunction
from enforcing an apparently authentic
law unless it 1is satisfied, having
regard to all the circumstances, that
the challenge to the wvalidlity of the
law 18, prima facie, so firmly based as
ta Justify so0 exceptional a course
being taken."

The House of Lords, relyving on the Court of
Justice ruling im a recent case invelving fish

licensing conditions [(Agegate) and on certain
remarks of the President of the Court of Justice




ECJ Case No. C301/287 : Commission v France

France applled unsucceszfully for annulment of a Commission
Decision which ruled that flnancial assistance given by France
to the textile preoducer Compagnie Boussac Saint Freres
constituted unlawful State aid. The United Kingdom intervened

in support of the Commission.

The Court considered in some detail the powers of the Commisslon

in cases where a Member State was in breach of the notification
requirements in Article 53(3) of the Treaty. The Commission had
argued that, since the aids had been granted without prior
notification, they were illegal per se regardless of whether, on
further enguiry, they might be shown to be compatible with the
cormon market. The Court held that in such a case the Commission
oould cake interim measures requiring a Member State to suspend
the provision of aid and to provide the necessary information.

Where a Member State complied with interim measures the

Commission had to go on to examine the comparibility of the aid

with the common market under Article 92(2). Where, after interim
measures had been taken, the Mamber State failed to prowide the
Commission with the necessary information the Commission could
conduct an examination on the basis of the material at 1its
disposal and had the power to demand repayment. If the Member

tate failed to suspend the provision of aid the Comnission could

bring the matter directly before the Court.




EfJ Case No: C158/88 : Commission v Ireland

By wirtue of domestic regulaticna made in 1987, Ireland had
restricted the benefit of the exemptions from turnover tax and
exclse duty provided for in Council Directive Ho: 63/169 to
persons arriving at its borders after a period of 48 hours
outside its territory. The Commission, supported by the United
Kingdom, took the wview that that measure was contrary to the
provisions of the directive which made no distinction between
travellers and provided for no restricticons based on the period
spent outside the jurisdicticon of a Member State. Therefore, the
Commlission brought an action under Article 1e89.

The Court rejected the Irish Government's claim that the

exemptions provided for in the directive were confined to what
ieg called "genuine"™ travellers as opposed to so called "fiscal
travallers" who orossed the frontier solely to take advantage of
lower tax and duty rates. If it became necessary to adopt
exceptional provisions making the grant of exemptions subject to
a poriod of time spent outside national territory, sguch
previsions might only be adopted by means of a derogating

directive or by way of protective measures, when the conditions
laid down in Articles 108 and 109 of the Treaty were satisfied.
Howewver, the Irish regulations had been adopted neither in
pursuance of a Communlty directive nor probectlve measures

provided for in the Treaty. The Court concluded therefore that
Ireland had failed to fulfil its obligations under the EEC
Treaty.




SECTION A

COURT OF JUSTICE OF THE EURCPEAN COMMUNITIES
Category [l). Actions initiated by the Commisaion against the

United Eingdom

No cases of particular note.

Category (2). Actions in which the United Kingdom has intervened

ECJ Case TO/88: European Parliament -v= Council

In this case the Buropean Parliament brought an action agalnst
the Council alleqging that the Treaty basis of Regulation
3954 /87 /Buratem (fixlng maximum permissible levels of radicactive
contamination for foodstuffs and feedingstuffs after the
Chernokyl accident] should have been Article 100A ©f the EEC
Treaty and not Article 31 of the Eurcpean Atcmic Energy Community
Treaty. On a preliminary issue the Councll applied for a ruling
that the Parliament's action was inadmissible following the
judgment of the Eurcpean Court in Case 302/87 "Comiteologie" (in
that case, the Court had ruled that it was for the Commission to

protect the prerogatives of the Parliament). In response, the
Parliament argued that that case demonstrated that the Commisslon
could not fulfil this responsibility where it had chosen a Treaty
basis for a measure which was not consldered appropriate by the
European Parliament.

In its judgment,., the Court of Justice ruled that proceedings

taken by the Parliament for annulment of a measure taken by the
Council or the Commission was admissible where the obiject cf the

praceedings was to safeguard the Parliament's own prerogatives.




in his interim measures ruling 1ln case 246/8%

Commission v United Kingdom (the case invelving

4 challenge to the naticnality regquirements for
registration of fishing vessels) held that, prima
facie, the applicants' challenge was, in relation
to the limited interim measures sought, a strong
one. However, the House of Lords made 1t clear
that it could express no opinion on the £inal
outcome in this regard and that lts remarks about
the strength of the applicants' case werc made
Ior the purpeocses only of decliding whether to
grant interim rellef.

It remains to be seen how the United Kingdom Courts will
apply the guidelines on the avallability of interim relief
in cases of this kind. But there i= no doubt that the test
is a stringent one.

¥ou may also remember that certain comments were made at
the time of the ruling by the Court of Justice in June
about the loss of sovercignty said to have been occasioned
by the Court's ruling. In this context, you and colleagues
will be interested by the following remarks of Lord Bridge:

“"Some public comments on the decision of the European
Court of Justice, affirming the Jurisdiction <f the
courts of Member States to override national
logislation 1f necessary to enable interim relief to
be granted in protection of rights under Community
law, have suggested that this was a novel and
dangercus invasion by a Community institution of the
soverelignty of the United Eingdom Parliament. But
such comments are based on a misconception. if the
supremacy within the Eurcopean Community of Community
law over the national law of Member States was not
always inherent in the EEC Treaty.... 1t was certalnly
wall established in the jurisprudence of the BEuropean




Court of Justice long before the United Eingdom
jointed the Community. Thus, whatever limitation of
its sovereignty Parliament accepted when it enacted
the EBEuropean Communities Act 1972 was entirely
voluntary. Under the terms of the Act of 1972 it has
always been clear that it was the duty of a United
Kingdom Court, when deliverlng final Jjudgment, to
override any rule of national law found to be in
conflict with any directly enforceable rule of
Commuoity law..... Thus there is nothing in any way
novel in according supremacy to rules of Community law
in those areas to which they apply and to insist that,
in the protection of rights under Community law,
national courts must not be inhiblted by rules of
national law frem granting interim relief in
approprliate cases 18 no more than a logical
racognition of that supremacy."™

Lord Bridge's remarks confirm the points which I made on Z6
June in a Written Answer to a Parliamentary Question from
Teddy Taylor in the wake of the Court of Justice ruling.

On a more general topic, I regret to have to s=ay that
regquests for legal advice on Community legal issues are
stil]l being made too late. I must therefore reiterate the
importance of submitting proposals under ocur "Eureo-

proofing” procedures at the earliest possible moment, and

of timely use being made of the services of the Cabinet
Office Secretariat and the Cabinet Office Legal Adviser in
cases where the issues are of interdepartmental concern.

I am =sending coples of this minute and its attachment to
members of the Cabinet, the Lord Advocate, the Solicitor
General, Sir Robin Butler and John Eerr.




French producers claimed that Articles 5 and 9 of Regulation [837/80 were
unlawiul because they gave the United Kingdam alone the option of aperaling in
Great Britain, alongside the annual ewe premium, either the variable slaughter
premium or intervention. For the other Member States markel support was by
means of the annual ewe premium and intervention, with no oplion W aperate the
variable slavghter premium. I was claimed that this difference in lreatment was

contrary to the principles of equal treatment and free movement of goods.

The Court held that the principle of equal lreatment required that comparable
situations should not be treated dillerently unless different treatment could be
objectively justified. Howewer, in the light of the particular circumstances of the
British sheepmeal mackel; it was within the discretion of the Community

instilutions, taking uccount of the structural and natural disparaties between the

various agricultural regions (Article 39 (2) of the Treaty), o give to cne Membet

alale Lhe option to grant variable premium in a specified region.

A% regards free circulation, the Court held that the aperation of the claw-back on
exporiation from Geeat Britain ta other Memhber 5tates enabled trade to tzke
place without distorting the market. There was thus no breach ol the principle of

free circulation.




SECTION B

EUROPEAN CONVENTION ON HUMAN RIGHTS

Catepory (I) : Cases before the Furopean Court of Human Rights (Strashourg

EUROPEAN COURT OF HUMAN RIGHTS (STRASBOURG)

There were no judgments of the Court nvelving the United Kingdom Curing this

six-monls period (apart from the Soering and Gaskin judgements of 7 July which

wete dealt with In my [ast review).

Category (2) : Cases before the European Commission of Human Riphts

EUROPEAN COMMISSION QF HUMAN RIGHTS

The Commission adopted one Report giving its opinion on whether or not there

was a viclation of the Convention.

Thynne and Others

In its Report of 7 September 1989 the Commission found thas there had been a
breach ot Article 54) of the Convention in that the applicants, who had been
sertenced to life imprisanment, were not able ta have the lawlulness of their
continued detention determined by & court at reasonable intervals, The Case
raises similar issues to those in Weeks, where the Court held that the Government
was in breach of Article 5(t). In effec:, the Commission's Report cxtends the
scope of the Weeks judgment to all discretionary life sentences li.e life sentences

Tor crimes other than murder), The case has been relerred lo the Court.

The Commission declared two cases admissible:




that the Cammission Decision was not void on the ground that there
had been a failure to provide sulliciently specific details about the
subject matter and purpose of Lhe investigation - the Decision
contained, the Court held, the essentizl information necessary for the

purposes ol Regulaton |7

that the essential procedural requirements requiring a fair hearing prior
o the imposition ol a linal {(financial) penalty on the undertaking had
been tulfilled.

DOW CHEMICALS v COMMISSION (ECI CASES 97, 98, and 99/87)

These proceedings also concerned challenges to Commission decisions in
connection with Regulation |7 investigations, To the extent that the same
arguments which had been advanced in Hoechst were uadvanced, the Courl ol

Justice repeated, in broad terms, its ruling in the Hoechst case,

Dow alse maounted a number of other arguments. Inter alia, they argued that the
Cormmission decisions were invalid because Camrmission inspectors had allegedly
not carried oul their actions in accordance with Regulation |7 and with the
contested Commission decisions,  The Court of Justice held that, even i the
conduct of the Commission's officials was not in accordance with their pPOWers
under the Regulation or the contested decisions, thar fact would not render the
gecisions unlawlul,  Measures taken subsequently to the adoption of a decision

could nat affect its validity.

DESCHAMPS AND GAEC v OFIVAL (ECJ] CASES 181, 82, and 718/%8

In these proceecings French courts requested the BEC] to rule on the validity of
Articies 5 and % of Council Regulation (EEC) No. 1837/80 on the common

organisetion of the market in sheepmeatr and goatmeat.




sccondly the Cowrt held, insofar as the application of mebility and vocaticnal
training criteria te pay settlements systematically disadvantaged female
employees, that they could be objectively justified provided that the cmployer
could dernonstrate that adaprability (in the case ol mobilizy) and training (in the
case of vocational training) were ol lnportance {or the performance of specific

tasks assignod ta the crmployee.

Thirdly, the emplover would not need objectively 1o justify applying the criterion

af senierity when determining a pay settlerment.

CHIMINAL PROCEEDINGS AGAINST H. F. M. NIIMAN (ECI CASE 125/38)

In criminal proceedings hrought against Mr. Nijman for contravening a Dutch law
on plant protection products, the Dulch Court fought a preliminary ruling as to
whether its national law relating ta plant protection products which prohibited the
use of certain substances should be interpreted in conformity with a Community
Directive to which effect had been given by the Dutch law, but which was
narrawer in its application than the Dutch law. The Court was alse asked o2 rule
on the gquestion whether the Dutch law was compatible with Article 30 and 36 of

the Treaty on the fres-movement of goods.

The Court held that, as the Durective did not envisage total harmonisation, the
hational court did not have to interpret the national law in conformity with the
Directive in its application to products not containing substances = such as the
one at issue - enumerated in the annex to the Directive. In the absence ol
harmonisation, the Dutch law was compatible with Acticle 36 of the EEC Trealy
even though it prohibited a wider range of substances than e Directive, becavse
the Courl found lhal ils purpose was to protect the health of humans and

wrdrnels, wnd the envirenment.




In these cases, Hoechst challenged Commission decisions taken in connection with
investigations under Regulation [7/62, which provides for the specific rules
enabling the Commission to enforce the compertition rules in the EEC Treaty.
The particular investigation in guestion concerned allegations thal lhere existed
agreements or concerted pracilices between certain producers and suppliers of pec

and polvethylens,

The first issue concerned the Commission's investigating powers under Begulation
17. The Commission argued thal, under Regulation 17, they had wide-ranging
powers Lo investigate, including the power To carry out searches without the help
of national authorities and without having to observe the procedural safeguards
provided for under national law. The Court of Justice did not agree. Equally,
the Court did not uphold the Hoechst clzim that the Commission's Decislon was
illegal on the ground that it amounted to an authority to search which required

the marndate of & German judge.

The Court upheld the Commission Decision under challenge saying that 1t did no
more than require the cooperation ef the undertaking in the respects
particularised in the Decision. I, on the other hand, the Cominission had
intended to search for information without the undertaking's cooperatiorn,the
Court held that it would have been & matter for the Member State 1o determine
nat only the circumstances in which national authorities would afford assistance
(o the Commission but also the procedural safeguards which would have had to be

followed in the investigation.

The Court also held:

that the Commission, by adopting a decision containing "search" powers,

had not viclated Article 8(1) of the European Conwvention on Hurman

Rights (right to respect for private and family life, home and

correspondence), since Article 3(1) was not concerned with commercizal

pPrEmisess




Spycatcher: interim injunctions.

An oral hearing Took place on 3 October 1983 in the two applications brought by
The Sunday Times and the Observer/Guardian challenging the conformity with
Article 10 (freedom of expression) of the interim injunctions made durlng the
English proceedings. Following the hearing, at which [ appeared for the
Government, the Commission declared the applications admissible, and will now
proceed 1o draw up ils Report in the [ight of further written submissions by the

Government.

Carnpoell: Prisoners' correspondence (Scotland)

Following an oral heating on & November, the Commission declared this case
admissible. It concerns correspondence between an inmate and his soliciter, and
between the inmate and the European Commission of Human Rights, and raises
certain new points concerning such correspondence. Prisoners correspondence has
already been the subject of extensive case-law in Strasbourg leading to

modifications of British prison rules.

A number of cases were declared inadmissible of which the most impartant was:
Birmingham Six: retrial before the Court of Appeal.

The Birmingham 5ix raised 2 number of complaints in respect of their retrial, but

the Commission declared their application inadmissible without referring it to the

Government for comment.




UK PARTICIPATION IN EUROPEAN LITIGATION :

JUDGMENTS AND DECISIONS, JANUARY-JUNE [989

A. COURT OF JUSTICE ©OF THE ELUROPEAN COMMUNITES

B. EURCOPEAN CONVENTION ON HUMAN RIGHTS




SECTION A 3
COURT OF JUSTICE OF THI: EURDPEAN COMMUNITES
Category {I} ¢ actions initiated by the United Kingdom

United Kingdom -v- Courcil | {Youth Training! (Case S6/8%) (Article 128 as a sale

Treaty Base)

n this case lhe United Kingdom chalienged the adequacy of Article 128 of the
EEC Treaty as a sole Jepal base lor Council decision 577569 CONCErning ar

ACTioN programme for the vocational -:ulr'lrp of young peaple and Lhe:r

T = —

preparation for adull and working lifte. The United Kingdom argued; in

particular, that Article 128 (which authorises the Council ta lay down general
- -I

principles for supplement: ing the Ccommen vocati -;_.|..J_] training policy) does not

cxtend tg the establishment of a dctalln:c. 'l..:rr munity .ELIL_:-_‘I Programme

IF'-.-I._'IJ'-.- ng significant Community expendi lure aver several BEES:
b =I5 I P ! ¥ EE

The Court of Justice dismissed the application and rejected the arguments

advanced by the United Kingdom. The Court held:

that the implementation of the genecal principles of the cammon

vaecational training policy was a task falling upon the Community

1 5 . AR -
Institutions and the Member Mtates working in cooperation:

that Article [28 autharised the Ceuncil to adopt legal measures providing
for Community action in the sphere of vocational training arnd irmposing

corresponding obligations of cocperation on the Member States:

that the Youth Training Progratnme merely sdpported and supalementoed
threugh Community measures national policies and activities ol Member
states, which did not exceed the limits of the powers conferred by Article
b




Cases belote the European Court of Human Rights

(Strasbourg);

Cases before the European Comenission of Human Righis.

I my last review, I reminded colleagues of the impartance of submitting
propasals under our "Euro-proofing"” procedures at the earliest possible
stage, 50 that any problem could quickly be identified and tesolved. As
a general rule, the procedures are working very well., However, in a tew
cases the request for legal advice on Community law issues has been

received very late in the day. You will appreciate that, 3 considered

advice is to be given on increasingly complex issues, 1t 15 vital 1o have

as much time as is possible le consider those issues.

| am sending copies of this minute and its attechment to Members of the

Cabinet, the Lord Advocate and toe Sir Roabin Butler.
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PRIME MINISTER

PARTICIPATION BY THE UNITED KINGDOM IN CASES.
BEFORE THE EUROPEAN COLRTS

I attach my six monthly review of noteworthy judgments in Community

casas in Luxembourg in which the LK has heen invol ved, and of human

rights decisions involving the LK in Strashourg.

[ have adopted the same format as 1 have previously done:

Sectien A @ The European Court of Justice (Luxembourg)

(1} Actions initlated by the Unitee Kingdomg

Actions initiated by the Commission against the United

— ———— e

Kingcorm;

Actions in which the United Kingdom has intervened;
S .
(ases referred to the Court of Justice by United Kingdom

Courts or Tribunalss

Cases referred 1o the Court of Justice by the Courts or
Tribunals of other Member States in which the United

Kingdom submittog abservations.




i

of Community law and of the. European Convention on Huran Rights is
Increasingly important in the Government's decision making processes, It is
theretere crucial that issues of Curgpean law should be identified early, and
that requests for advice on such legal issues should be made in goad time sa

that well considered and constructive advice may be given.

The range of ECJ cases which 1 have noted demonstrates the extent to
which Communily law can affect use  The direction which the developing
jurisprucence <l the Court takes can be of immense importance to us, and
accordingly our submmissions are prepared, as they need to be, with Very
greal Lare. | am glad to be able to repart that our eilorts are highly
respected by the Court, which makes it all the more imporiant that our
specialist teams of arickindkers are provided with their straw in plenty of

tirme.

I am sending copies of this Minute and its attachment to members of the

iZabinet, the Lord Advocate, Sir Robin Burtler and SiFr David Hannay.

it




SECTION A

COURT OF JUSTICE OF THE EU/ROPEAN COMMUNITIES

Category (1) ¢ Actions initiated by the Commission against the
Lnited Kingdom

COMMISSION v UNITED KINGDOM (ECT CASE 246/85R)

This is one of the many cases hefore the Court of Justiee arising frem the
Commaon Fisheries Policy. In August 1989, the European Commission lavnched
Article 169 {infraction) proceedings against the United Kingdom, alleging that the
nationalily conditions in section 1 of the Merchant Shipping Act 1988 lor
registration of lishing vessels an the United Kingdom register were contrary 1o
Community law. The Commission alse applied, pending the hearing of the main

application, for interlm measures against the United Kingdam.

The President of the Court ordered the interim suspension, pending final

judgment, of the British Citizenship reguirerents In section 1% insofar as they
related to fishing vessels which had been [ishing under the British flag until 31
March 1989 and insofar as they were ewned by Community nationals. An Order in

Council was made in October 1989 to give effect to the ruling.

It i5 important to note that the Court of Justice ruling . did not affect the

| recuirements as to residence and domicile in the Linited Kingdom contained in

| section 1% of the [988 Acr.




PRIME MINISTER

PARTICIPATION BY THE UNITED KINGDOM IN CASES

BEFORE THE ELROPEAN COURTS CWl-
o — [3

| attach my six monthly review of noteworthy judgments in Community

cases In Luxembourg in which the UK has been involved, ard of human
rights decisions involving the UK in Strasbourg. The review covers the

period until 31 December 1989,
| have adopted the following format:

SECTION A ¢ THE EUROCPEAN COURT OF JUSTICE (LUXEMBOURG)

(I}  Actions initiazed by the Commission gpainst the Linited Kingdom;
Actions In which the United Kingdom Has intervened;

Cases referred to the Court of Justice by Lnited Kingdom Courts or
Tribunalss

Cases referred to the Court ot Justice by the Courts or Tribunals of
other Member 53tates in which the United Kingdom has submitoed

anseryations.

SECTION B : EUROPEAN CONVENTION ON HUMAN RIGHTS

(I} Cases before the European Court of Human Rights (Strasbourg)
(2) Cases before the European Commission of Human Rights,

In my last two reviews [ have reminded colleagues of the impertance of
submitting proposals under our "Euro-proofing" procedures at the earliest
possinle stage, 50 that any problem may quickly be identified and resolved.

It Is disappointing to have to mote that reguests for legal advice on

European legal issues have not always been made in good time, The impact




A number of caszses were declared inadmizssible of which the most

important were:

for strict orthodox Jewish prisoners.

Marsden, which concerned the length of child care proceedings.

Bagum, 4in which the applicant was a divorced woman from
Bangladesh who sought leave to remain in the UE ko exercise
access to her children.




10 DOWNING STREET

LONDION SWILA ZAA
From the Private Secrefary

B8 March 19590
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PARTICIPATION BY THE UNITED ETHGDOM TH CASES BEFOEE
THE EUROPEAN COURTS

The Prime Minister was most grateful for the Attorney's
recent minute summarising noteworthy judgments in Community cases
in Luxembourg in which the UK has been invelved, and of human
rights decisions invelving the UK in Strasbourg. She hopes that
colleagues will note carefully the observations in paragraphs 3
and 4 of the Attorney's minute about the importance of seeking
legal advice on Eurcpean legal isesues in goeod time.

I am copying this letter to the Private Secrataries to
members of the Cabinet, Alan Maxwell (Lord Advocate's Department)

and Scnia Phippard (Cabinet Qffice).

Miss Juliet Wheldon,
Law Officers' Department.




Category (2) : Actions in which the United Kingdom has intervened

COMMISSION v COUNCIL (ECT CASE 131/87)

The Commissicn appled for the annulinent of Council Direczive 57/6%/EEC of 30
December 1986, which amended earlier Directives (76/461/EEC. and 76/462/EEC)
concerning health and veterinary inspection problems affecting intra-Comrnunity
trade in fresh meat and importation of tresh meat inte the Community, The
Directive was adopted to facilitate the supply of glands and organs, including
bleod, for pharmaceutical manufacturing purposes. The United Kingdom

intervened in support of the Council.

The case concerred the correct Treaty basis for the measure. The Commission

had proposed Article &3 (commen agricultural solicy) as the legal basis for the

Directive, but the Council had adopted it under Articles 100 (harmonisation of
lawsl and 13 {common commercial policy).  The dillerence is not just one of
form: whereas Articles [00 and I3 require unanimity on the part of the Member

atates, measures are adopted under Article %3 by a qualified majority.

The Court decided that the products covered by the Directive were agricultural
products and that the Directive contributed to two of the objectives of the
caomman agricultural policy set out in the Treaty, namely to assure the
availability of supplics and to ensure that supplies reach consumers at reasonable
pricess. The Court held that thess two objectives extended to supplying the
gemands of industry. Article &3 was therefpre the apprapriate lepal basls. It was
net necessary additionally to rely on Article 100 simply because the method of
legislating involved the harmonisation of Member States' laws, or on Article 103

simply because the Directive allected impartation of products.

Thus the Court held that the Directive had been adopted on the basis of

inappropriate Treaty articles and was therefore void,




siate of Community law that was a matter for Lhe Member Srtates.

The Court further held that it was necessary Lo ascertain whether the effects ol
such mational fules excecded "the effects Inlrinsic to rules of that kind'. “That

was a question of fact, which fell 1o be desermined by the narional court.

Ihis rather opague concept is the only qualification o the Court's ruling that
Article 30 does pot outlaw national rules prohibiting retailers from ogening their

|.:-:¢:|r|i*.~|r:'.1 an ":iII"IF.'H:!,".

Category (4) : Cases referred ta the Cowrt of Justice by the Courts or Tribunals

of other Member States in which the United Kingdom has submitted observations

ENICHEM v COMMUNE DI CISINELLO BALSAMOD (ECI CASE 380/17)

This case concerned an [talian reference to the Court of Justice under Article 177
ot the EEC Treaty seeking a ruling {3) on the intepretation of Directive (EEC)
73442 on waste, (b) whether a failure te observe an obligation under Community
law to notity the Commission In advance of measures of the kind at issue in the
case pave rise 1o individual rights and [c] whether Commurity law required the
rationa. adminisiratien to pay compensation in respect ot infringement by the
acrinistration of rights protected by Communizy law, even where national law did

nel provide for such compensation.

The Court held:

that the Directive did not confer the right to sell or use plastic sacks

ar ather nan-bicdegradable containers;

that the Directive did Impose an obligation on Member States to
communicate to the Commission any propased legislation on the
relevant subpect prior to its final adoption, but did not confer the kind
of right that could be enforced before the national courts for failure to

comply with such an obligation.




The Court did not, in the circomstances, need to answer the referring court's
question on lssue [clahove). However, the Advocate General addressed the paint
talbeit without finding it necessary to reach any concluded view on the facrs) in
these termss

‘It can be centended ... that where Community law confers rights on
individuals, national courts must provide an appropriate and effective
remedy In respect of intringement by the national authoritics of those

rights."

HANDELS - OG KONTORFUNKTIONAERERNES FORBUND 1 DANMARK -y-
DANSK ARBEIDSGIVERFORENING (ECI CASE C 199/88)

This case was a Danish relerence under Article I77 of the Trealy. IL concerned
various issues arising from the application of the principle of equal pay in the
context of the Cqual Pav Directive.

The issues arose from the fact that, although wages in the relevant undertaking
were the same for 2l employees within the same pay group, the emplovers could
award pay supplements based on moebility, vocational training and seniority. But
the pay system was totally lacking In transparency and so female employees were
unable to identily the reasons for any differences which might exist between their
wages and those of a male emplovee carrying out the same wark. They were

awara only of the amount in their wage packet.

The Court of Justice therefore first considered whether the Equal Pay Directive
had 1o be interpreted in such a way that, where an undertaxing applicd a pay
system totally lacking in transparency - and assuming tha: a femzle employee
could first establish, in relation to a relatively large number of emplayees, that
the average pay of fernale employees was less than that of comparable male
employees - the employer was obliged to prove that his wape policy was noz
discriminatory. The Court of Justice held that the emplover was under such an

abligation.




that, moreaver, Spanish share-[ishermen, being workers (and not

sell-employed as contended by the applicants in the case), tell within

the scope of a derogation in the Spanish Aclt ef Accession which

excluded the zpplicability of Communily provisions on free movement
of workers to Spanish werkers uniil { January 1993. Consistently with
the principle of Community law that the scope of deragations must he
restrictively construed, the Court of Justice went an to limit The scope
of Mamber States to introduce more unfaveurahle conditions after the
span:sh Act of Accession and to make protective provision in respect of
spanish workers already employed in the host Member State before the

Act of Accession came inte farce.

TORFAEN ROROUGH COUNCIL v B & Q Plc (ECI CASE 105/28)

This case was & reference from the Cwmbran Mapistrates' Court arising out o
the prosecution of B&Q Plo tor trading on Sundays contrary to the Shops Act
1930, Bdel) maintained that the relevant provisions of the Shops Act were
incaompatidle with Arzicle 30 of the Treaty, which prohibits quantitative
resirictions on imports between Member States, since many of the poods seld in

their shops were imported from other Member States.

dhe Court said that natianal rules probibiting rerailers Irom opening  their
premises on Sunday applied to imported and domestic products alike. In principle
the marketing of preducts lmported frem other Member States was therefore not
made more difficult than the marketing of dernestic products. Il was necessary
in cases such us this to consider whether rules such as those in issue pursued an
alm that was justified with regard o Community law. As far as that question
wias concerned the Court had previously held that national rules governing the
hours of work, delivery and sale in the bread and canfectionery industry
constituted a legitimate part of economic and social policy consistent with the
objectives of public interest pursued by the Treaty. The same consideration
applied as regards national rules governing the opering hours of retail premises,
Such rules rellected certain political and economic choices insodar as their
pUrpese was to ensure that working and non-working hours are so arranged as to

accord with national or regional socio-cultural characteristics. In the present
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Category (3) : Cases referred to the Court of Justice by
United Kingdom Courls or Tribunals

R v MINISTER OF AGRICULTURE, FISHERIES AND FOODS. EX PARTE

JADEROW LIMITED (ECI CASE - 3/87)

This was a reference from the High Court in England, [ was concerned with the
compatibility with Community law of conditions for the grant of a LK tishing
licence To a company in respect of & fishing vessel awned by that company. The
particular conditions at issue in this case lcfs the Agegate case noted below) were

voncerned with the operation of tishing-vessels.

The Court of Justice upheld the UK case thar i1 was lawlul To mmpose fish
licensing conditions in order to ensure <har there was a real economic link
between vessels and the State against whose fishing quota the fish were landed,
provided that that link was based upan refations between that vesse]'s fishing
eperations and the populations dependent on fisheries, In order to establish a real
econamic link, a Member State was entitled to provice that fishing vessels should
operate habitually from a national pors and, to that

presence in national ports provided that there was no obligation imposed to depart
from a national port on earh fishing trip.  Alternatively, Member States could, ta
the same end, accept evidence of preportions of catches actually landed in
national ports provided that ne abligation, direct or indirect, was imposed to land

catches in such ports or which hindered normal fishing operations,




o

R v MIMISTER OF AGRICULTURE, FISHERIES AND FOODS EX PARTE

This was a relerence from the High Court in England. It alse concerned the
compatibility with Community law (viz., the provisions on free-movement of
workers] of conditions for the grant of a UK fishing licence to a company In

respect of a lishing vessel owned by that company. The particular conditions at

The Court of Justice held:

that it was lawiul to require a certain proportion (75%) of the crew of
fishing vessels of a Member State against whose guota tish were landed

to be Community nationals:

that It was unlawliul to require that that proportion of the crew should

be resident in the Member State in guestions:

that, however, it was lawiul (save where otherwise provided in a
specilied Community regulation) 1o require thar the skipper and crew
should mzke contributions to the social security scheme of the Membes

State Cconcerncd:




