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10 DOWNING STREET
LONDON SWIA 2AA

From the Principal Private Secretar)

S5IR ROBIN BUTLER

THE GOVERNMENT'S ACCOUNTABILITY FOR EVENTS UNDEER A
FREVIOUS ADMIHISTRATION

The Prime Minister was grateful for the note which you submitted
with your minute of 20 March. In particular she agrees that
Ministers should always ask themselves whether it is necessary to
answer guestions about events under previous Administrations of a
different Party, for which they were not responsible. In
general, the presumption should be that Ministers should refuse
to involve themselves in such matters.

Hevertheless there could be some allegations, &.g. attacks on the
integrity of the Security Services, Armed Forces or Civil
Service, that are so scandalous that it must be the
responsibility of the Government in power to see that they are
investigated and, if false, denied.

I am copying this minute to the Private Secretaries to all
members of the Cabinet and the Attorney General.

R

X

( ANDEREW TURNBULL)
22 March 1990




CONFIDENTIAL

Ref. AOQS0/720

PRIME MINISTER

The Government's Accountability for Events

Under Previous Administrations

At Cabinet on 1 February (CC(90) 4th Mesating, Item 1), I was
asked to advise on the accountability of the current

Administration for events which toock place under previous
Administrations.

2. I attach a paper on this. The main points, as they are
likely to impact on Ministers, are summed up in the first three
paragraphs. e —

3. I am copying this minute and the enclosure to the members of
the Cabinet, Chief Whip, the Attornay General and the Minister of
State, Privy Council Office.

(een.

ROBIN BUTLER

0 March 1990
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Tha Covernment's Accountability for Events Under Previous
Administrations

Summary

A, Present Ministers are not responsible to Parliament for
events which toock place under a previous Administration.
Howevear, guastions about such eavents are from time to time
addressed to them, and if action is required, whether by way of
inquiry or to rectify things done wrong and prevent their
recurrence, only the present Government can take such action.

- 58 Present Minlisters are in a special difficulty in dealing
with such guestions when they relate to events under a previous
Administration of a different Party because (subject te narrow
exceptions) they do not by convention have access to the relevant
PAPErS. S0 they may reascnably first consider whether they
should decline requests to give an account, or initiate action,
in respect of events for which they are not responsibkble. 18 of
however, thay conclude in the eircumstances of a particular case
that it is impossible or inappropriate for them to stand aside,
they have to rely on the advice of officials who have access to
the papers and they should make clear that they are doing so. If
Ministers take the wview that they should receive advice from a
third party who should be given access to the papers of a
previous Administration (of whatever Party), the Government
should consult the Prime Minister of the previous Administration
and the previcus Ministers who were in charge of the relevant
Department. If they are not avallable the current leader of the
political Party concerned should be consulted before authorising

such access.

c 3 Civil servants act on behalf of present Ministers and
similarly cannot be regquired to justify actions taken or approved

by Ministers of a previous Administration. They may however be

required to account for and justify actions taken by civil

sarvants and they have access to the relevant papers in doing so.
However, beyond saying, when appropriate, that actions were taken
on Ministerial instructions or with their approwval, civil
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servants are not free (subject to the special procedure described
in the footnote to paragraph 9% below) to reveal or discuas the

role of previous Ministars.

Access by Ministers to documents of a previous administration

4. In July 1982, fellowing the establishment of a Committee of
Privy Counselloras to conduct the Falkland Islands Review, the
Prime Minister approved the following summary of the conventions
governing access to documents of a former administration:

1) Documents of a former Administration are the property
of the Crown. The grant of access to them for any person
not entitled in an official capacity to see them reguires
the agreement of the Government of the day until they are
raleased as publlc records.

2) Ministers of a former Administration, whether currently
in office or not, may =ee but may not retain official
documents which theay saw as members of that Aadministration.

3) Ministers of a ecurrent Administration may not see
documents of a former Administration of a different
political party.

4) Ministers of a current Administration may normally see
documents of a former Administration of the same political
party, whether or not they saw those documents as members of

that Administration, provided that the requirement to see
them arises in the course of their Ministerial duties.
There may, however, be exceptional circumstances in which
the Secretary of the Cabinet and if necessary the Prime
Minister of the day should ke consulted about the
desirability of seaking the agreement of the former Prime

Minister who was in charge of the Administration in

guestion.

CONFIDENTIAL
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5) Bafore giving access to documents of a former
Administration (whethar of the same political party as or of
a different political party from the Govarnmant of the day)
to anybody not entitled to see them aither in an official
capacity or in accordance with these conventions (eg a
Committee of Inquiry or a bona fide historian), the Prime

Minister of the day (or the Secretary of the Cabinet acting
on his or her authority) should seek the agreement of the
Frime Minister concerned or, if he is not available, of the

current leader of the political party concerned.

o Tha main points of the conventions had been put on public
record, and the principles underlying them explained, in the
Prime Minister's reply to a written Question on 24 January 1980
(cfficial Report cols.305-7, copy at Annex A). The reply
explains that the underlying objective and the main consideration
in deciding cases 1s to protect Ministers from the political
embarrassment that would arise if thelir successors saw documents
that it was not appropriate for them to see. The confidentiality
of officlals' advica 1= also protected by the convention. The
only general exceptions to the convention relate to material
already in the public domain, certain documents in the field of

foreign policy, and advice given by the Law 0Officers, which

unlike other Ministerial papers, may generally be made available

to succeeding administrations.

hoecountability for past eaveants

6. When actions taken under a previous Administration come inteo
guestion, there may be two broad types of case:

(i) actions of purely historical significance; it is clear
that Ministers of a current Administration cannot be
accountable for the actions of their predecessors; where
past ewvents have no continuing relevance or operational
significance to the Government of the day nobody 1is
accountable to Parliament for them.

CONFIDENTIAL
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(ii) actions which continue to be of concern because, for
exanple

{a) they caused some unremedied injustice;

{b) they reveal irregularity or impropriety about
which action needs to be taken;

(c) they reveal some continuing defect in the
arrangements for accountability to Parliament
concerning the activities of persons in tha public
service of the Crown.

T In the case at ii(a), Ministers very often deal with
constituents' cases which have run on from a previous
Administration and there is no objection to their doing s=so,
provided that this can be done without revealing the attitudes of
previous Ministers. Where the concern relates to the possibility
of injustice arising from maladministration, the case may fall
within the scepe of the Parliamentary Commissioner for
Administration's BAct. His powers to call for papers are not
subject to the conventions restricting access to the papers of a
past administration and the practice has beaen to allow access to
papers relevant to his investigations (falling short of Cabinet
papers) which would normally be regarded as covered by the
conventions. Where maladministration is not within the scope of
the PCA's powers, because for example the injustice relates to
civil service personnel matters, it may be possible, at the

discretion of the Government of the day, to have the case

investigated by an objective person of sultable authority and

reputation appointed for the purpose. In accordance with the
conventions on access to papers former Ministers would be
consulted.

B. The Security Service Act 1989 provides for investigation of
complaints by persons aggrieved by actions of the Security
Service in relation to the person complaining or their property.

The provisions do not apply to any complaint relating to anything

CORFIDENTIAL
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done before EBchedule 1 of the Act came into force. They place
members of the Security Service under a duty to disclose relevant
documents to the Tribunal set up to investigate complaints. Such
documents may in turn be disclosed to the Secretary of State in
reports under Schedule 1, paragraph 5(1) (b). Another example

where there may be some inrcad into the conventions would be if
relevant papers had to be disclesed in judicial proceedings.
Applications by other parties for discovery of papers of a
previous Administration would normally be resisted on grounds of
public interest immunity but, if such a elaim failed and the
Government did not wish to abandon or settle the proceedings or
the Government itself wished to disclose the papers, Ministers of
the previous Administration would need to be consulted befora the

papars ware disclosed.

9. Where the cause for concern ie a breakdown, or perceived
breakdown, in accountability to Parliament, the position is more
complex. Where the breakdown concerns the improper or irregular
use of public funds the special role of Accounting Officers is
clearly relevant, and their responsibility to answer for any
shortcomings is not confined to events under the present
Administration. Similarly a civil servant would probably not
decline to answer guestions, for example from a Select Committees,
about purely administrative acts under previous Administrations
in which Ministers had taken no part. If Ministers had been
involved it would not be open to a civil servant to discuss their
role beyond saying that Ministers had authorised what had been
donel. But if the cause for concern is that Ministers of the
former Administration were misled or not informed by officials,
or that officlals toock improper action without Ministerial
clearance, Ministers of the current Administration may be thought
to have a responsibility for satisfying themselves and reporting
to Parliament that the facts have been established, approprlate

1 However, a special procedure applies where an Accounting
Officer's advice on a matter of propriety or regularity of
expenditure has been overruled by a Ministar. 1In such a case the
papers would be sent to the Comptroller and Auditor General; and
if the Public Accounts Committee enquired into the matter, the
Accounting Officer's advice and its overruling by the Minister
would be disclosed to them.
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disciplinary or other action has been taken, and that the working
arrangements for the accountability of e¢ivil sarvantse to
Ministers are such as will prevent a recurrence.

10. In such cases the interaction of the doctrine of
accountability and the conventions on access to papers of a
former Administration is of particular interest. The Note by the
Head of the Civil Service on the duties and responsibilities of
elvil servants in relation to Ministers, issued in December 1987
{the Armstrong Memorandum) sets out the constitutional position
of civil servants in relation to Ministers. The Memorandum says
that:

Ministers alone are accountable for the information given to
Parliament;

€ivil servants have no final authority to decide what
information shall be made available to Parliament;

Civil servants should not deliberately withhold relevant
information from their Minister;

The duty to make information available to the Minister is
subject to the conventions limiting accesa by Ministers to

the papers of previous Administrations.

11. Clearly if Ministers do not know what went on, and the

convention prevents their finding out, it could be argued that

they cannot investigate events of which they have no knowledge,
or be accountable for their implications.

12. Effective Government in such circumstances depends on the
following principles:

(i) Officials have a duty to provide present Ministers with

all relevant information about departmental policy or past

events subject to not disclosing the personal views or

CONFIDENTIAL
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commants of previcus Ministers or the advica submitted
directly to them. They are theraefora under a duty to give
Ministers infermation about events which may have been
concealed from a past Administration, as there is no
guestion of compromising former Ministers (unlese to show a
failure +to control their Departments). In answering
guestions about such matters, Ministers must rely on the
information given to them and should make clear that they

are doing so.

{(ii} If Ministers believe that there is sufficient evidance
of an unsatisfactory state of affairs, it is opean to them,
after consultaticon with Ministers of the previous
Administration, to appoint an objective person of suitable
authority and stature to enguire inteo the events concerned,
giving him necessary access to papers. The most extensive
example of such an enguiry, by a Committee of Privy
Counsellors, was the Falkland Islands Review.

13. There remains a final point concerning the possibility that
Ministers of former and current Administrations may disagree
about the course of action to be taken, or the extent of access
to papers. If former Ministers, having been consulted, withhold
their consent from an investigation it is conceivable that the
current Government, in thelr capacity as advisers to the Crown as
owner and custodian of papers not yet in the care of the public
records office, could decide to go ahead with authorising an
investigation without such consent.

14. If on the other hand the current Government decides against
an ingquiry despite representations from Ministers of a former

Administration that there should be one, the Government can

persist with its course while it commands a Parliamentary
majority. The possibilities of review by the PCA might remain,
subject to the facts and circumstances of the case. The

possibility of Parliamentary review, by a Select Committee or by
the Committee of Privileges, would be a matter for the Chairman
of the Committee, or the Speaker, who can refer breaches of

CONFIDENTIAL
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privilege to tha Committee on Privileges. The Government of the
day is not necessarily bound to respond to calls for papers from
Parliamentary Committees, and again the ultimate test in the

avent of refusal to concede access to papers is its ability to

command a majority in the House.

CONFIDENTIAL
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ACCESS BY (IINISTERS TO DOCUMERTS OF A PREVIOUS ADMIKISTRATION

(Cfficial f.enport cols. 305=7) the Frime Minicter esaid:

£.1E In r:5ly to a Written Question on 24 Januery 1980
"The cuidance to officiale on the availability to
%iniszers of one Administration of the papers of a
previous Admipistration 1s as follows:

"It ig an establiched rule that after a Gensral Election
a n=w Administration does not have access to the papers
of & previous Administration of a éifferent political
comsiexion. This appli ' to Cabinet
pacerE.
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a department is expected to be very discreet abgut
cputgoing Ministers have said or
thera may be
7 Minister,
on
which

on the

howing an

Locacht .
no' objection to =
a report which his predecessor
which action remains to De takap, o
were made widely available outside
It may be poseible to draw a distinction

e.g.

betwe=n documents recording the way in which decisilons
were reached and documents announcing these decisions.
The caiding line must be to aveid embarrassment to
previcus Ministers.

action
incoming

"Wor can there be any standard
where dapartments feel that
need to Know.
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10 DOWNING STREET
LONMDON SWIA 1AL

From the Principal Privafe Secretary

ETR ROBIN BUTLER

8 ACCOUNTABILITY FOR EVENTS UNDER A PREVIOUS
ADMINISTRATION

The Prime Minister has seen the draft minute attached to vour
minute of 12 March and your subseguent minute of 15 March. She
agrees that the minute should now be circulated to Cabinet. She
has suggested one amendment to the final lines of paragraph 2
which should read:

" .... consult the Prime Minister of the previous
administration and the previous Ministers who were in charge
of the relevant Department. If they are not available the
current leader of the pelitical Party concernad should be
consulted before autheorising such access.™

This is consistent with the practice followed in both the Wallace
and De Lorean cases.

Ehe has agreed that when you have circulated the minute she
should reply along the lines you suggest, emphasising the
presumption that Ministers should refuse to involve themselves in
matters which occur under Administrations of a different Party.
She would, however, like to add something about the exceptlonal
circumstances under which current Ministers should become
involved. I suggest:

"Nevertheless there could be some allegations, e.g. attacks
on the integrity of the Becurity Services, Armed Forces or

, Civil Service, that are so scandalous that it must be the

| responsibility of the Government in power to see that they

- are investigated and, if false, denied.”

N

Andrevw Turnbull

16 March 19490

CONFIDENTIAL




CONFIDENTIAL

s
N dad voe ose & Chera
T:; Cobaatr Oftes pops Bl

Lo s daor Lian o

Ref. ADSO/704

: DT P—T |
" e
{: '-1-1‘- *.ﬂ_qn,.;:ﬂtﬁ-;"-"

~ T L= . i ':J_..-" .
I.-_I'"[-". .__[-l--""_ Y i X i ] W

s i ey i
L] = |-I:'-|'L 'I.._,.\\_'..;J} e I:;_..nl'l 0 ':'___I"H 'L'EFI-'Z

L= i =
The Government's hccéun%b:]_.uw‘ for Events

Under a Previous Administration

q,.-..,i:ﬁ':. {"_A_l"\-i-"

MR TURNBULL

P r
o

e
'Jf_::_“_*“ p

Reflecting on the Prime Minister's discussion with me this
afternoon, I think that t!'tf summary on the front of the paper
attached to my mirfute of 12 March is a correct statement of the
constitutional position. There 1s no way _1'ﬁ—uhich present
Ministers can be held responsible for events under previous
Administrations in which they did not hold office, and_wl;a; such
matters are raised they shonld always first consider whether they

should decline to answer ose grounds. But in practice there

will ba from time to time matters raised in which they will need,

P — e

and probably want, to get involved. Some allEgatiﬂns';- are so
scandalous that it must be the responsibility of the Government

b

in power to see that they are investiﬁted and, if false, denied.
e

ooy =s Coad Sa .40

- — T —
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2. However, I share tha Prime Minister's wview that, except when

they have to take such action, Ministers should not get involved

with matters for which they wera not responsible. This peint is

prominently made in the s=second paragraph of the sunmary. o

suggest that, when I formally submit the note, the Prime Minister

might emphasise this point in her reply to her colleagues. T
-== attach a pmreply Em‘z‘pnge.

fEnp.

ROBIN BUTLER
15 March 1930
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(Draft of 15.3.90 Turnbull .DFT/GE)

DRAFT MINUTE FROM MR TURNEBULL TO S5IR ROBIN BUTLER

The Government's Accountability for Events
Under a Previous Administration

The Prime Minister was_ grataful for the note which you
submitted with your minute nf,&*ﬂﬂrch In particular, she agrees
that Ministers should always ask themselves whether it is
necessary to answer gquestions about events under previous
Administrations of a different Party, for which they were not
responsible. In general, the presumption should be that
Ministers should refuse to involve themselves In such matters.

) =

. -

X I am copying this minute to the Private Secretaries to all
members of the Cabinet and the Attornay General.
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Ref. A0S0/660

ME TURNBULL

The Government's Accountability for Events under
Frevious Administrations

At Cabinet on 1 February (CC(90) 4th Meeting, Item 1), I was
asked to advise on the accountability of the current
administration for events which teook place under previous

adninistrations.

2. I attach a minute, which has been prepared with the help
with Machinery of Government Division and the Treasury Solicitor.
If the Prime Minister is content, I shall submit it formally,
copying to other members of the Cabinet.

leee.

ROBIN BUTLER

CONFIDENTIAL
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The Government's Aocountability for Events Under Previous
Administrations

‘Eummary

B Present Ministers are not responsible to Parliament for
events which teook place “under a previous Administration.
However, gquestions about such events are from time to time
addressed to them, and if action is reguired, whether by way of
inguiry or to rectify things done wrong and prevent their

recurrence, only the present Government can take such action.

2. Present Ministers are in a special difficulty in dealing
with such questions when they relate to events under a previous

—

Administration of a different Party because (subject to narrow

exceptions) they do not by cnnﬁgntinn have access to the relevant

_—

papers. 50 they may reasonably first consider whether they
——
;1 should ﬂnnlini requests to giva an account, or initiate action,

e

f| in respect nf events for which they are not rispnnsigle. IE,

hewever, they conclude in the circumstances of a particular case
that it is impussibléﬂnr inappropriate for them to éEEEEtaBide;
they have to rely on thE advice of officials who have access to
the papers and ther $hau1d make clear that they are dﬂlnq so. If
Ministers take the wview that they should recaive advice from a

third pdrty whoe should be given access to the papers of a
sl 0 bnanebid.
previous Administration (of whatever Party), the GCovernment
should consult the Prime Minister of the prevlnus Administration,
[f EEJ #s not available the current leader of the political
e i——

it il f ermtedds W
arty concerned, iEEfﬂrE authorising such access.

1#1 Iu¥'
’thubvﬂ

gl

,.n.lrll. 1‘
uu-~*' :
. Civil sarvants act on behalf of present Ministers and

similarly cannot be reguired to justify actions taken or approved
by Minisztersz of a previous Administration. They may however be
required to account for and justify actions taken by civil
servants and they have access to tha relevant papars in doing so.
However, beyond saying, when appropriate, that actions were taken

on Ministerial instructions or with their approval, ciwvil
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servants are not free (subject to the special procedure described
in the fodThGte to paragraph 9 below) to reveal or discuss the

raole of previous Ministers.

Access by Ministers to documents of a previous administration

4. In July 1982, following the establishment of a Committee of
Privy Counsellors to conduct the Falkland Islands Review, the
Prime Minister approved the following summary of the conventions
governing access to documents of a former administration:

1) Documents of a former Administration are the property
of the Crown. The grant of access to them for any person
not entitled in an official capacity to see them regquires

the agreement of the Government of the day until they are
released as public records.

2] Ministers of a former Administration, whether currently
in office or not, may see but may not retain official

documents which they saw as members of that Administration.

3) Ministers of a current Administration may not see
documents of a former Administration of & different
political party.

4) Ministers of a current Administration may normally sea
documents of a former Administration of the same political
party, whether or not they saw those documents as members of
that Administration, provided that the requirement to see
them arises in the course of their Ministerial duties.
There may, however, be exceptional circumstances in which
the Secretary of the Cabinet and if necessary the Prime
Minister of the day should be consulted about the
desirability of seeking the agreement of the former Prime
Minister who was 1in charge of the Administration in

guestion.
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5 Bafore giving access to documents of a former
Administration (whether of the same political party as or of
a different political party from the Government of the day)
to anybody not entitled to see them either in an official
capacity or in accordance with thesea conventions (eg a
Committee of Inquiry or a bona fide historian), the FPrime

Minister of the day (or the Secretary of the Cabinet acting
on his or her authority) should seek the agreement of the
Prime Minister concerned or, if he is not avallable, of the

current leader of the political party concerned.

Ba The maein points of the conventions had been put on public
record, and the principles underlying them explained, in the
Prime Minister's reply to a written Question on 24 January 1980
(Official Report cols.305=-7, copy at Annex A). The reply
explains that the underlying cobjective and the main consideration
in deciding cases is to protect Ministers from the politiecal
embarrassment that would arise if their successors sav documents

that it was not appropriate for them tec see. The confidentiality

of officials' advice is also protected by the convention. The
enly general exceptiens to the convention relate to material
already in the public domain, certain documents in the field of
foreign policy, and advice given by the Law Officers, which
unlike other Ministerial papers, may generally be made available
to succeeding administrations.

Accountability for past events

G When actions taken under a previous Administration come into
guestion, there may be two broad types of case:

(i) actions of purely historical significance: it is clear
that Ministers of a ocurrent Administration cannot be
accountable for the actions of their pradecassors; whera
past events have no continuing relevance or operational
significance to the Government of the day nobody is
accountable teo Parliament for them.
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(ii) actions which continue to be of concern because, for
example

(a) they caused some unremedied injustice;

(b} they reveal irregularity or impropriety about
which actlon need=s to be taken:;

(¢) they reveal some continuing defect 4in the
arrangements for accountability to Parliament
concerning the activities of persons in the pubklic

service of the Crown.

i In the case at ii(a), Ministers wvery often deal with
constituents' c¢ases which have run on from a previous
Administration and there is no objection to their doing so,
provided that this can be done without revealing the attitudes of
previous Ministers. Where the concern relates to the possibility
of injustice arising from maladministration, the case may fall
within the scope of the Parliamentary Commissioner for
Administration's Act. His powers to call for papers are not
subject to the conventions restricting access to the papers of a
past administration and the practice has been to allow access to
papers relevant to his investigations (falling short of Cablnet
papers) which would normally be regarded as covered by the
conventions. Where maladministration is not within the scope of
the PCA's powers, because for example the injustice relates to
civil service personnel matters, it may be possible, at the
discretion of the Government of the day, to have the case
investigated by an objective person of suitable authority and
reputation appointed for the purpose. In accordance with the
conventions on access to papers former Ministers would be

consulted.

2. The Security Service Act 1989 provides for investigation of

complaints by persons aggrieved by actions of the Security
Service in relation to the person complaining or their property.

The provisions do not apply to any complaint relating to anything
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done before Schedule 1 of the Act came inte force. They place
members of the Security Service under a duty to disclose relevant
documents to the Tribunal set up to investigate complaints. Such
doouments may in turn be disclosed to the Secretary of Btate in
reports under Schedule 1, paragraph 5({1) (b). Ancther example
where there may be some inrocad into the conventions would be if
relevant papers had to be disclosed in Jjudiclal proceedings.
Applications by other parties for discovery of papers of a
previgus Administration would normally be resisted on grounds of
public dinterest immunity but, if such a claim failed or the
Government itself wished to disclose the papers, Ministers of the
previous Administration would need to be consulted before the
papers were disclosed.

9. Where tThe cause for concern 1s a breakdown, or percelved
breakdown, in accountability to Parliament, the position is more
complex. Where the breakdown concerns the improper or irregular
use of public funds the special role of Accounting Officers is
clearly relevant, and their responsibility to answer for any
shortcomings is not confined to events wunder the present
Administration. Similarly a ecivil eservant would probably not
deoline to answer guestions, for example from a Select Committes,
about purely administrative acts under previous Administrations
in which Ministers had taken no part. If Ministerz had been
involved it would not be open to a2 eivil servant to discuss their
role beyond saving that Ministers had authorised what had been
donel, But 1f the cause for concern is that Ministers of the
former Administration were misled or not informed by officials,
or that officials took improper action without Ministarial
clearance, Ministers of the current Administration may be thought
te have a responsibility for satisfying themselves and reporting
to Parliament that the facts have been established, appropriate

1 However, a special procedure applies where an Accounting
Officer's advice on a matter of propriety or regqularity of
expenditura has been overruled by a Minister. In such a case the
papers would be sent to the Comptroller and Auditor General; and
if the Public Accounts Committee enquired intec the matter, the
Accounting Officer's advice and its overruling by the Minister
would be disclosed to them.
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disciplinary or other action has been taken, and that the working
arrangements for the accountability of ecivil servants to

Ministers are such as will prevent a recurrence.

10. Inm such cases the interaction of the doctrine of
accountability and the conventions on access to papers of a
former Administration is of particular interest. The Note by the
Head of the Civil Service on the duties and responsibilities of
civil servants in relation to Ministers, issued in December 1287
(the Armstrong Memorandum) sets out the constitutional position
of civil servants in relation to Ministers. The Memorandum says
that:

Ministers alone are accountable for the information given to

Parliament:

Civil servantz have no final authority to decide what
information shall be made available to Parliament:

Civil servants should not deliberately withhold relevant
information from their Minister;

The duty to make information available to the Minister is
subject to the conventions limiting access by Ministers to
the papers of previous Administrations.

11. Clearly if Ministers do not know what went on, and the
convention prevents their finding out, it could be argued that
they cannot investigate events of which they have no knowledge,
or be accountable for their implications.

12. Effective Government in such circumstances depends on the
following principles:

(i) ©Officials have a duty to provide present Ministers with

all relevant information about departmental peolicy or past

evants subject to not disclesing the personal views or
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comments of previous Ministers or the advice submitted
directly to them. They are therefore under a duty to give
Ministers information about events which may have been

e concealed from a past Administration, as there 1is no
LERE, SN TR L e |

B ”.eanJJ'?qUEstinn of compromising former Ministers (unless to show a
failure to contrel their Departments). In answering
guestions about such matters, Ministers must rely on the
information given to them and should make clear that they
are dolng so.

(ii) If Ministers believe that there is sufficient evidence
of an unsatisfactory state of affairs, it is open to then,
after consultation with Ministers of the previous
Administration, to appoint an objective person of suitable
authoerity and stature to enquire into the events concerned,
giving him necessary access to papers. The most extensive
example of such an enquiry, by a Committes of Privy
Counsallors, was the Falkland Islands Review.

13. There remains a final point concerning the possibility that
Ministers of former and current Administrations may disagree
about the course of actien to be taken, or the extent of access
to papers. If former Ministers, having been consulted, withhold
their consent from an investigation it is conceivable that the
current Government, in their capacity as advisers to the Crown as
owner and custodian of papers not yet in the care of the public
records office, could decide to go ahead with authorising an

investigation without such consent.

14. If on the other hand the current Government decides against
an ingquiry despite representations from Ministers of a former
Administration that there should be one, the Government can
persist with 1its course while it commands a Parliamentary
majority. The possibilitiesz of review by the PCA might remain,
subject to the facts and circumstances of the case. Ths
possibility of Parliamentary review, by a Select Committee or by
the Committee of Privileges, would be a matter for the Chairman

of the Committee, or the Speaker, who can refar breaches of

CONFIDENTIAL




CONFIDENTIAT

privilege to the Committee on Privileges. The Government of the
dayv is not necessarily bound to respond to calls for papers from
Parliamentary Committees, and again the ultimate test in the

event of refusal to concede access to papers is its ability to

command a majority in the House.
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