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Rt Hon David Waddington QC MP

Secretary of State for the Home Department
Home Office

Queen Anne’s Gate

LONDON

SW1H 9AT 3o September 1990

Deon Davd

CRIMINAL JUSTICE BILL: PROVISIONS ABOUT CHILD EVIDENCE 4

X

1 am sorry for the delay in commenting on your 1e;;éfvof 2 August

1990 to Geoffrey Howe about your proposals to implement the
recommendations of the Advisory Group on Video Recorded Evidence
(Pigot Report).

The inclusion of these provisions in the Criminal Justice Bill or
their appearance in a separate short Bill would seem to be a
valuable step and has my support. I shall consider making similar

provisions in Northern Ireland.

I am copying this letter to the Prime Minister and members of H&L

Committees, and to Sir Robin Butler and First Parliamentary Counsel.

PM/SOFS/3877
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PrRivy CouNciL OFFICE

WHITEHALL. LONDON SWIA 2AT

21 September 1990

ches and Future Legislation Committee has now
completed its consideration of the legislative programme for
1990-91 and the purpose of this letter is to follow up with you,
in the light of the Committee's conclusions, the main outstanding
issues of this Bill.

Your agreement that the scope of the Bill should be limited has
been helpful in securing our objective of a more manageable
programme, and I am grateful for that. But the Bill will still
be very long and we must maintain our resolve to handle it at all
stages in a way which does not place at risk our objectives for
this fourth Session. It therefore remains essential that the
Bill should be ready for the earliest possible introduction, that
the material it contains should be properly prepared so that a
minimum of subsequent amendment is required, and that significant
new material should not subsequently be introduced by Government
amendment, justifying the criticism that we are legislating 'on
the hoof' and giving the Opposition in both Houses reasons for
delay. With these general business management points in mind I
turn to the specific outstanding issues.

In view of the scope of the Bill which we have now agreed I

the working title of ‘Criminal Justice! remains
apt. There is, I fear, some risk that it may prompt discussion
and amendment in areas which we have deliberately excluded. This
is a risk in both Houses but perhaps more particularly in the
Lords, where the rules of relevance may on occasion be
interpreted less strictly than in the Commons. I therefore
suggest that you consider an alternative title, possibly
'Treatment of Offenders'.

It is important that the remaining policy issues should be
resolved quickly. I understand that, following adverse reactions
from the judiciary, some aspects of your sentencing policy
proposals may require to be looked at again, while you have only
recently proposed changes in the treatment of young offenders. I
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know that Parliamentary Counsel is anxious to have instructions
on these matters as soon as possible and I hope they can be
resolved quickly. You havé now written about unit fines, with an
early deadline for clearance, but your proposals for dealing with
drug traffickers' assets are still awaited. You will need to
bring them forward soon if they are to have a chance of inclusion
in the Bill.

QL discussed in some detail the two other major possibilities for
inclusion in the Bill which are currently under consideration,
the Pigot recommendations children's video evidence and extra-
territorial jurisdiction in fraud cases. On the first of these,
while the Committee felt that there would be considerable
political advantage in making a general commitment to legislate,
there were serious doubts about some aspects of the proposals, on
the grounds set out by the Attorney General in his letter of 10
September. QL took the view that it would be impossible to sort
out these difficulties in time for the provisions to be included
in the Criminal Justice Bill and that you should work towards the
preparation of a separate Bill, for presentation later in the
Session. Subject to having policy clearance in time it would be
open to you to make clear, for example when the Criminal Justice
Bill is introduced or at its second reading, how the Pigot
provisions would be handled. On serious fraud, the Committee
considered a similar approach, but concluded that it was
unnecessary to envisage a further Bill and that the necessary
provisions, which I understand would be short, should be included
in the Criminal Justice Bill. We were advised that this would
not affect the scope of the Bill. I hope you can agree to
proceed on this basis.

I am copying this letter to the members of QL Committee and to
Sir Robin Butler and First Parliamentary Counsel.

Mows sencasdly
Gb/QJLAJl-gixxcxébx&ﬁdu\Q
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The Rt Hon David Waddington QC MP

Secretary of State for the Home Department

Queen Anne's Gate
London SW1H 9AT

CONFIDENTIAL




QUEEN ANNE'S GATE LONDON SWIH 9AT

2 | September 1990

CRIMINAL JUSTICE BILL: PROVISIONS ABOUT CHILD EVIDENCE
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Thank you for your letter of J0 September about implementing
Pigot. I am grateful for your support in principle for changing
the law in this area. As you know, Geoffrey has already
helpfully given advance drafting authority for these provisions.
Work here on detailed instructions is now well under way and I
think we need to look at the resulting package to see to what
extent it succeeds in avoiding the pitfalls you mention.

As you rightly say, much, including a major part of the case for
field trials, depends on the precise status given to the proposed
code of practice in determining questions of admissibility. I
understand your reservations and am by no means wedded to the
code of practice approach if we can achieve the objectives in the
primary legislation. But these are questions on which
Parliamentary Counsel will have a view and I think we may need
to reconsider the point when we can see the balance that is
struck. We shall also need to review whether we can do without
a field trial - and, in particular, whether the CPS can firm up
its estimates without one. Certainly I cannot seek fresh
provision on the basis of what we have now.

You are undoubtedly right about all-party interest in changing
the law to help child witnesses. But we cannot assume that
everyone will agree we have gone far enough. My present view
remains firmly that we would invite trouble for ourselves by
handling Pigot as a separate Bill. But let us see what the draft
clauses look like.

I am copying this lettér as before.

The Rt Hon Sir Patrick Mayhew QC MP
Attorney General

9 Buckingham Gate

LONDON SW1E 6JP







DEPARTMENT OF HEALTH AND SOCIAL SECURITY
Richmond House, 79 Whitehall, London SWIA 2NS
Telephone 01-210 3000

From the Minister for Health

The Rt Hon Sir Geoffrey Howe QC MP 20 o

Lord President of the Council «U SEP 1990
Privy Council Office 2\
Whitehall .
London SW1

Do fanpheen,

CRIMINAL JUSTICE BILL : PROVISIONS ON CHILD EVIDENCE

I have seen a copy of the Home Secretary’s lebter of 2 August
to you. '

I am content with his proposals on the substantive issues and
strongly support his view that they should be implemented in
the Criminal Justice Bill, rather than separately. Delay
would be very badly received, and would only increase pressure
to take action through the Criminal Justice Bill.

I should be grateful for an opportunity to comment further if
the possibility of separate legislation is pursued.

I am copying this letter to the Prime Minister, members of H &

L Committees, Sir Robin Butler and First Parliamentary
Counsel.

SO s =

/

VIRGINIA BOTTOMLEY

136-YdeS
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CRIMINAL JUSTICE BILL: YOUNG OFFENDERS

”

>
Thank you for your letter of the &7th September 1990 outlining
your proposals to modify, in the context of the forthcoming
Criminal Justice Bill, the provisions contained in the White

raper

"Crime, Justice and Protecting the Public" relating to
the sentencing of young offenders.

These

> are matters of policy for you, posing rather difficult
choices. I support the option you have chosen.

es of this letter go to the Prime Minister, the Members of
Committee and Sir Robin Butler.
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CRIMINAL JUSTICE BILL: YOUNG OFFENDERS

As you know, we are preparing for the early introduction next
session of a Bill giving effect to the proposals in the White
Paper 'Crime, Justice and Protecting the Public'.

The White Paper floated tentatively the suggestion that the
sentence of detention in a young offender institution might be
abolished for girls under 18. The rationale was that the
sentence is rarely used for girls of this age, most of whom can
be dealt with properly and safely in the community. The very
small number convicted of the most serious crimes could still be
detained under section 53 of the Children and Young Persons
Act 1933. This suggestion was opposed by some of those who sent
comments on the White Paper. 1In particular, it was criticised
because it perpetuated and extended differences in the use of
custody for boys and girls.

The present custodial sentencing arrangements make separate
provision for boys and girls in two ways: the sentence of
detention in a young offender institution is available for 14
vyear old boys but not girls of that age; and girls under 17
cannot be given a sentence of four months or less, while the
minimum for boys is three weeks. The first of these differences
is being tested in a case in which it is claimed that detention
of a 14 year old boy was in breach of the European Convention on
Human Rights because it discriminated against him onh grounds of
his sex. I am not confident that the decision will be favourable
to us.

The Rt Hon Sir Geoffrey Howe QC MP
Lord President of the Council
Privy Council Office

Whitehall

LONDON SW1A 2AT
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I have been considering how to proceed in the light of the ECHR
case and the reaction to the White Paper proposal. I have
concluded that the custodial sentencing arrangements for boys and
girls should be brought into line. In 1989, some 200 14 year old
boys received a custodial sentence; this compares with about 800
in 1985. There is a strong view that custody should not be used
for boys of this age, except for the worst offences. There areg
good constructive and demanding programmes for punishing
juveniles in the community. For the very seridus 14 year old
offenders, for whom these programmes would not be suitable,
detention under section 53 of the 1933 Act would remain

available.

I therefore plan to include in the Bill a provision to abolish
the courts' powers to impose the sentence of detention in a young
offender institution on 14 year o0ld boys. I shall not proceed
with the White Paper suggestion of abolishing this sentence for
girls under 18. The Bill will, however, make provision for the
consolidation of the minimum sentence length for girls and boys
at 2L montis . I believe these changes are desirable on their
merits. We will get more credit from taking them now rather than
being seen to be forced t take them either by an unfavourable
decision on the ECHR or following pressure for changes during the
passage of the Bill. Otherwise, I would expect amendments to
abolish young offender institution detention for 14 year old
boys, which would be supported by some Government backbenchers
in both Houses.

I intend to announce the changes in a speech on young offenders,
which I am giving to the Annual Conference of the Howard League

on 19 September.

I am copying this letter to the Prime Minister, the members of
H CoOmmittee, the Attorney General and to Sir Robin Butler.

o 2
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The Rt Hon David Waddington QC MP

Secretary of State for the Home Department

Home Office

50 Queen Annes Gate

LONDON

SW1H 9AZ September 1990
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CRIMINAL JUSTICE BILL: PROVISIONS ABOUT CHILD EVIDENCE /”//

//‘
Thank you for copying to me your letter of the 2nd‘Xugust 1990
outlining proposals to implement the recommendations of the

Pigot Report.

The Report's identification of shortcomings in the present
arrangement is certainly persuasive; I would therefore have no
hesitation in principle in endorsing measures which take
advantage of modern technology and enable the maximum amount
of reliable evidence to be received by courts in circumstances
which minimise the distress (and possible deterring) of child
witnesses. But my present view of Pigot is that it provides a
sound policy steer which requires rather more official work
than I understand has been possible in order to work it up to
the sort of proposals which can form the basis of legislation.
In handling terms this points to legislation taking the form
of a separate short Bill which could be trailed at an early
stage but introduced later once more work has been done.

Since the Bill is likely to have all-party support, it would
not be prejudiced by this approach. I think policy approval
at this stage would be premature.

Your present proposal for the admission of video recorded
interviews directly links admissibility with compliance with a
proposed Code of Practice. The difficulty I perceive is




that - in contrast with the situation as regards tape recorded
interviews - we are here amending the substantive rules of
evidence so as to render admissible what is at present
excluded as hearsay. It is a job for primary legislation
rather than a Code of Practice to delineate the extent to
which the hearsay rule is abrogated. It will need to be clear
whether the interviews to be admitted are those taking place
and recorded during the investigation itself, or whether there
will come a stage towards the conclusion of the investigation
where the child witness is asked to make a formal video
recording for evidential purposes. If it be the latter, will
the prosecution be afforded more than one opportunity to make
the video if for some reason they do not like the way the
first recording came out? What safeguards will exist to
ensure that the end product is not a "polished account" which
does not necessarily afford the jury a reliable opportunity to
assess demeanour? I strongly doubt whether it is feasible or
desirable to leave all these important issues to a Code of

Practice.

The statute will also need to address the situation where the
defence wish to call a child witness. It would be difficult
to justify a change in the rules of evidence which affect only
one party; there might well be ECHR implications. A child
said to have been present at an incident whose account does
not support the prosecution witnesses may well be required to
testify. It is likely that we would encounter opposition to
any arrangements which required a defendant to reveal his
defence in advance (e.g. by having a police officer or social
worker present at the video recording), yet one would wish to

ensure that by affording the defence the same facilities as

the prosecution - as I think we must do - we do not facilitate

possible abuse.

As well as providing a much clearer framework as to




admissibility, the statute is likely to deal with some of the
practical issues (e.g. handling of tapes to preserve their
confidentiality) which go very much to the rights of the
defence and defendants. In some cases it will be necessary in
order to achieve the degree of confidentiality which is
appropriate to circumscribe existing rights (e.g. to copy

documentary evidence).

I have two points to make so far as field trials are
concerned. First, your letter suggests that the development
of a workable Code of Practice for interviews etc will be one
of the main objectives of the field trials. The close link
which you propose between the Code of Practice and
admissibility of the video recorded evidence could have the -
effect that in cases dealt with as part of the field trial,
important issues will be determined according to a Code of
Practice which is itself experimental. Field trials are
usually associated with the practical and administrative
arrangements surrounding a procedural change. Some defendants
will be convicted on the strength of evidence rendered
admissible by compliance with an experimental Code which has
subsequently been abandoned or substantially amended as the
result of practical experience. I do not like the feel of
that.

Secondly, the suggestion that field trials such as you have in
mind should be centred on one or two Crown Court centres would

have the consequence that different rules of evidence would

apply at those Crown Courts than in relation to similar trials
held elsewhere. I do not think many people will like that

either.

You suggest in paragraph 4 of the annex to your letter that
all children should be presumed by law to be competent
witnesses. Taken in conjunction with the abolition of the




laws of corroboration as regards child witnesses contained in
the 1988 Act, this leaves the admissibility of child evidence
totally at large and discretionary.

There is a risk that the judiciary will themselves resort to
rules of thumb in the absence of any statutory guidance and
some unacceptable local practices may develop. My main
concern however is for the difficulties which will arise for
the prosecutorial decision. A heavy responsibility is going
to rest on the Crown Prosecution Service in determining when
it is safe to prosecute and when it is not safe to prosecute.
In theory, the word of a three year old will be sufficient to
convict a man of offences punishable with life imprisonment.
The CPS will inevitably need to develop its own policy
guidance, and that may be interpreted by some as the CPS
circumscribing the operation of an Act of Parliament. Where
the CPS declines to prosecute, as inevitably it will from time
to time, decisions are likely to be controversial. It will be
difficult to advance any justification for such decisions
other than they depend on the professional judgment of a crown

prosecutor.

All my instincts are against quite such an unrestricted

approach, especially in the present climate where the

pressures for prosecution are very strong.

Finally, there is the vexed question of resources. We are
about to embark on measures whose main objective is to improve
the quality of justice. Such estimates of resource
implications as have been given by the CPS are extremely
tentative and could well be higher. What is clear is that
once we have embarked upon this policy it will be impossible
in political terms to turn back. I think we should take
another look at the resource implications as and when

proposals are more fully developed. You will not be surprised




to hear that the CPS is simply not able to absorb additional

costs.

Copies of this letter go to the Prime Minister, Members of H

and L Committees, Sir Robin Butler and First Parliamentary

Council.
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Thank you for the copy of your lgttéf to the Lord President of 2
August. I am pleased to note that your proposals for implementing the
report of the Advisory Group on Video Evidence correspond closely
with those agreed between our officials.

I am content with the proposals as an outline scheme to be carried
forward, and recognise that it will be some time before the proposed
practical trial will yield detailed information on which firm
resources estimates for Legal Aid, the Court Service and other
Departments can be based.

I share your concern about the potential handling difficulties if
Pigot is dealt with other than in the current Criminal Justice Bill,
and agree that that topic might best be dealt with separately from

this discussion of policy.
%‘N :

The Right Honourable
The Secretary of State for
the Home Department

The Home Office

50 Queen Anne's Gate

London SW1H 9AT







The Rt Hon David Waddington QC MP
Home Secretary

Home Office

Queen Anne's Gate

London

SW1H SAT

30 August 1990
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CRIMINAL JUSTICE BILL: (A
VIDEO RECORDINGS ACT 1984 /

4
Thank you for copying to me your lg}(g; of 1 August 1990 seeking

v
policy approval for amendments to the Video Recordings Act 1984

to facilitate better enforcement.

I can see no difficulty in principle to the extension of the time
limit for proceedings under the Video Recordings Act 1984. It
would however be reassuring to know that the proposed increase
was intended to catch offences detected outside the ordinary time
limit rather than allow the period of investigation and case
preparation to e prolonged. The latter would not sit
comfortably with our overall efforts to speed up the criminal

justice proceéss.

I can also see some advantage in an adjustment in the
arrangements for certificate by evidence so that the BBFC may
certify that no work of a given title has been classified. The
extent of that advéntagc is however difficult to predict. Where
the prosecution is for a straightforward offence of publishing
an uncertificated work, the requirement that works bear a title

should ensure that the proposed arrangement is effective.




But the prosecuting authorities frequently encounter
distribution of unclassified material bearing the title of a
certified work or the distribution of unedited versions of works
which have been certificated only on the basis of cuts being
made. So far as the former are concerned, there will be a need
for careful checking by the enforcement authorities with the BBFC
whenever it is suspected that a particular work bears a false or
duplicated title. If checks show that to be the case, the
prosecution will need to call for a certificate that the
particular work (as opposed to title) has not been certificated.
As regards works which do not correspond with the certificated
version, the prosecution will only be able to prove its case by
adducing evidence of a comparison between the authenticated
version and that which is the subject of charges. Here, I
cannot see any alternative to a scrutiny by the BBFC and the

saving therefore be correspondingly modest.

Finally, I should pass on to you the reservations expressed by
the CPS at the possibility of an arbitrary limit by the BBFC on
the number of videos to be scrutinised. Although the CPS is keen
not to overlcad indictments, there will be occasions when

evidence needs to be adduced about larger numbers.

Copies of this letter go to colleagues on L and H Committees.

S s g Q__Bu-ﬁ\l

Approved by the Attorney General and signed
Inwh s absence.




cst.ps/dr/2n120.8
CONFIDENTIAL

Treasury Chambers, Parliament Street, SWI1P 3AG

The Rt Hon Sir Geoffrey Howe QC MP
Lord President of the Council
Privy Council Office
Whitehall
London
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CRIMINAL JUSTICE BILL: PROVISIONS ABOUT CHILD EVIDENCE

I have seen a copy of David Waddington's letter of Q/%ugust
concerning his proposals to implement the recommendations of the
'Pigot Report'.

Both Richard Ryder and I have made plain our concern that the
proposals should be fully costed before taking any decision on
introducing legislation in this area. I am therefore grateful
that this work has now been done. But I am concerned about the
wide differences in costs that arise depending on the assumptions
made on caseloads. In the circumstances I think David is quite
right to propose a field trial to help develop a code of practice
and determine the most advantageous and cost effective way to
proceed. It should also inform us about the likely impact on
caseloads and hence costs.

I am content for David to proceed as proposed. But this is
subiect to the very clear understanding that the field trial is
seen as a trial. No commitment should in my view be made to fuluiy
implement the proposals until the results have been analysed and
considered, including how the costs would be met

You will, I am sure, understand that I must protect my position on
public expenditure. So my agreement must also be based on the
understanding that the costs, both of the trial and any further
implementation, will be met from agreed provision. I should say
that, if the trial raises expectations for full implementation,
yet the costs come out on the high side of the current estimates
there can be no guarantee of any additional funding. I would be
grateful if colleagues would bear that in mind when considering
whether to proceed.

I am copying this letter to the Prime Minister, members of H and L
committees, Sir Robin Butler and First Parliamentary Counsel.

/l/qu

HORMAN LAMONT
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CRIMINAL JUSTICE BILL: PROVISIONS ABOUT
CHILD EVIDENCE

T T s
ting with you on 10 July about the contents o
I am hriting colleagues' policy approva
of the Advisory Group on Video

Wit epuesT H Leaur ik

uthori to go ahead with the drafting of
>d what you say in your letter of 38 July about

1

ity of a separate short Bill on these propcsals as an alternative
to their ~nclL51on in the Criminal Justice Bill. My view remains that we
should be missing a political trick and possibly adding to rather than taking -
away from the Parliamentary handling difficulties by separating the estimated

seven clauses on Pigot from the Criminal Justice Bill and putting them in a
Bill of their own. But this is something that we will have to resolve later.

The background to the proposals is, as colleagues will recall, the
intense cross-party pressure during the passage of the last Criminal Justic
Bill to allow video recordings of child evidence to be used in abuse cases.
Douglas Hurd deflected the pressure by agreeing to set up an advisory group,
which reported last December. We invited, and received, comments from the
judiciary, legal professions and police on the report, as well as from leading
child welfare agencies and social services. There was unanimous support for
allowing video recorded evidence to be used as the child witness's evidence-
in-chief. There is mounting concern about child abuse and a widespread public
expectation that we will now legislate to help the child victim in court.

Policy Proposals

There are three basic elements to the Pigot proposals. The first is
to ensure that in most cases a video regg;gisg-of the main police/social
services interview with the child witness will be used as the witness's
evidence-in-chief. This should reduce the burden on the child of recounting
his or hE?rZ;SErience from scratch months later and help ensure that the court
hears the child's story, fresh and complete. The second element is to amend
the rules bearing on the status of child evidence so as to remove unnecessary

e ——

The Rt Hon Sir Geoffrey Howe, QC., MP.
Lord President of the Council

Privy Council Office

WHITEHALL, S.W.1.
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predictions for Crown Court business) that the number of cases currently
covered by the proposals increases by 5% per year until 1992, the maximum
additional annual cost of trials (including legal aid) could be as high as
£12.5 millions (1990 prices). If we assume that the proposed procedures would
only be adopted in the same percentage of cases as live video links, the
estimated annual cost is just £0.5 million. We expect significant savings
from by-passing committal proceedings and an increase in guilty pleas. But
we will need the field trial to quantify them.

At the conclusion of the field trial, expenditure in 1992/93 is likely
to concentrate on equipment (estimated at £0.5 million capital cost) with some
associated running costs and expenditure for the CPS and legal aid fund. I
would expect a total bid for 1992/93 from all Departments of the order of £2
million. We will need to refine this in the light of the trial.

Other Implications

My proposals have no significant implications for EC matters or the
European Convention on Human Rights.

I am copying this letter to the Prime Minister, members of H and L
Committees, Sir Robin Butler and First Parliamentary Counsel. It would be
helpful to have colleagues' approval by the beginning of September.

FOVS S wAClrein

APPROVED BY THE HOME SECRETARY
AND SIGNED IN HIS ABSENCE

C IOV




ANNEX

PROPOSALS FOR IMPLEMENTING REPORT OF ADVISORY GROUP ON VIDEO
EVIDENCE

A We should adopt the Advisory Group's recommendation that
the new procedures should apply to all alleged victims and to
witnesses in cases tried on indictment for violence, cruelty
and neglect (with an upper age limit of 14) and sexual
offences (upper age limit of 17). It is too early to propose
extension to other 'vulnerable'" witnesses adults, except that
we propose to include mentally handicapped adults (whose
appearances at Crown Court are few) at the judge's discretion.

2 As recommended, there should be a presumption that video-
recorded interviews, conducted in accordance with an agreed
code of practice, should be admissible in cases described in
the previous paragraph unless the court is satisfied that it
would be ,contrary to the interests of justice to admit them.
This gives less discretion to the courts than some judges
would like, but a more open-ended provision would provide
scope for endless wrangling between defence and prosecution
and could undermine the whole initiative. Disputed tapes can
reviewed by a judge before the trial but there would be a
strong presumption for admission where the code of practice
had been followed.

3 As recommended, a Crown Court judge should be empowered
to grant an application by the Crown Prosecutor for any case
covered by the scope of these proposals which is triable
either way to be heard at the Crown Court without the need for
committal by magistrates. Most of the offences concerned are
triable either way but almost all go to Crown Court. Unless
we avoid committal in this way (or are prepared to contemplate
equipping magistrates' courts) the effects of Pigot will be
nullified. I think we should also consider non-statutory
measures to ensure a ''fast-track'" procedure for child abuse
cases. I shall need to be ready on introduction of the Bill
with some firm proposals in this area. I shall be in touch
with James McKay about this separately.

4, As recommended, all children should be presumed by law to
be competent witnesses. Judges would retain their power to
admonish children to give a full and truthful account.
(Previous judgments by the Court of Appeal had in effect set a
criterion for competence of a minimum mental age of 8, though
that has to some extent been undermined by a judgement in
March this year.) The law should make clear that each case
should be considered on its merits. All children under the
age of 14 should also give their evidence unsworn. (The oath
has "doubtful significance to children of this age and the
practical distinction between children's sworn and unsworn
evidence was largely abolished by the Criminal Justice Act
1988.)

L I do not propose to accept the Advisory Group's
recommendation to abolish the rule (applicable only to sexual
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offences) that juries should be warned against convicting on
uncorroborated evidence. Abolition would be premature while
the Law Commission is reviewing corroboration in general.

6. I do not propose to accept the Group's recommendations
about cross-examination of child witnesses. My predecessor
made it cTéar to the Advisory Group ih its terms of reference
that the Government '"could not contemplate removing the right
of the accused to have such a crucial witness cross-examined
at his trial'. The Group's answer is a preliminary hearing,
also video-recorded, and in '"an informal setting', where the
advocates and trial judge can view the initial video-recording
and "cross-examine" the witness about it. Any recall of the
witness "during the trial would, under Pigot, be handled in
like manner to the preliminary hearing ie there would be an
adjournment and a filmed out-of-court cross-examination in an
informa¥™fe€tting. Thef& are strong differentes of opinion
about these proposals. Enforcement and judicial consultees
drew attention to the practical and resource implications and
doubted their efficacy. They pointed to the severe :
difficulties of ensuring attendance of all the actors at each
and every preliminary hearing and pre-trial review and to the
impact of such arrangements on judge-power and listing, >
together with legal aid costs. They suggest that the system
prepared by the Advisory Group might well entail greater
delays for the child and, more significantly, could well be
counter-productive in terms of saving the child witness from
unnecessary stress. In particular it is agreed that these
arrangements would almost invite a series of informal hearings
with the child recalled for sTUccessive challenges. 1 propose
instead tRAT xases whlere i1t 1s intended to submit video tapes
in evidence should be committed direct to one of the Crown
Court centres equipped for CCTV live link procedures. There
would be no attempt to crosS=eéXamine the child before the
"~ trial; should either party want to cross-examine "@rter the
evidence-in-chief video has been played, this would be done
via the live CCTV link.

T There is one additional proposal, made by the Law Society
in its comments on the Advisory Group's Report. The Society
recommends that defendants in sexual offences cases should
lose their shield against having previous relevant convictions
disclosed where the defence involves imputations against the
character of the victim. This is an interesting, logical
proposal with likely public appeal. It would help adult as
well as child victims of sexual offences. On the other hand,
the proposal has not been tested in consultation. I propose,
subject to colleagues' views, to review the matter when we are
nearing introduction, perhaps arranging a Question before we
finally commit ourselves, to test the water.
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CRIMINAL JUSTICE BILL: VIDEO RECORDINGS ACT 1984

-

There has Lbeen increasing public and Parliamentary concern
about the enforcement of the Video Recordings Act. 1In
particular this has followed an article in the Sunday Mercury
which reported that a 14 year old girl had succeeded in
obtaining video recordings classified as '18' at nine out of
the ten shops she approached. At a recent exhibition for the
video trade, 'video $0', David Mellor told trade
representatives thaet the Government entirely shared this
concern, and he warned that if the present system of self-
regulation by the video trade backed up with criminal offences
did not work, we would have to consider a statutory licensing

scheme,

Fowever, before bringing in such a regime we would wish to be
satisfied that the present enforcement arrangements have been
given every opportunity to work. To that end I propose that
we should make two small changes that both the British Board
of Film Classification and representatives of the Trading
Standards Officcxrs believe would help.

These are:

a) To extend the time-limit for prosecutions urnder
the Video Recordings Act from six months to

12 months.

]

The Rt Hon-Sir Geoffrey Kowa QC kP
Lord Presida2nt of the Council

Privy Council Qffice
thesbaha1Y
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To enable the BBFC to certify in evidence that no
video work of a given title hae been clasgsified,
or that a work of that title is classified for
viewing by a given age group, without the present
need to view the work itself. This would be made
tn work hy a2 new requirement that all labels on
vidco recordings should include the title of the
work concerned.

»

At present the Board is compelled to view the video work in
guestion before issuing such a certificate. Because this
process is time-consuming, the Board has decided it can only
issue certificates in respect of ten video recordings per
prosecution, no matter how many were seized. Under the
proposed new arrangement; the Board would only need {O view an
entire video in cases of doubt, where, for example, the same
title was shared by several works.

I am anxious that to enact these proposals as early as
possible to make the law in this area more effective and,
failing that, to strengthen our position when we come to
consider whether a statutory licensing regime is necessary.

Other things being egual, I would have wished to argue for the
inclusion of these proposals in the Criminal Justice Bill, but
Y share your concern that that Bill should not be made more
difficult to manage by the addition of miscellaneous new
subjects. These changes might, however, be suitable for a
handout Bill and would appeal to the backbenchers and I would
like to pursue that possibility. Failing that, I would hope
that these provisions c¢ould be included in the possible
Criminal Law Bill for the 1991/92 Sassion which we discugged

when we met on 10 July.

I an copyinyg Lhis leller Lo colleagues on I and H Committee.

HE
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The Rt Hon Sir Geoffrey Howe QC MP

Lord President of the Council Richmond House
Privy Council Office ‘
whitehall 79 Whitehall
London London SW1A 2NS

SW1A 2AT Telephone 071 210 3000

From the Secretary of

State for Health

\ "16 JUL 1990
L %l

PAROLE AND RELATED ISSUES IN SCOTLAND G('y'

Malcolm Rifkind wrote to members of H Committee on&;Z/Sune seeking
agreement to the publication of a response to the Report of Lord
Kincraig's Review Committee on Parole and Related Issues in Scotland
(Cm 589: March 1989), and approval in principle to proceed with
legislation to give effect to his conclusions in the Criminal
Evidence and Procedure (Scotland) Bill in the 1990/91 Session.

There are two specific aspects of the proposals in which I have a
direct interest. The first relates to Malcolm's proposals for the
release of children sentenced under sections 206 or 413 of the
Criminal Procedure (Scotland) Act 1975. The equivalent provision in
England and Wales is section 53 of the Children and Young Persons
Act 1933. The Home Secretary's recent White Paper 'Crime, Justice
and Protecting the Public' (Cm 965) indicated that the Government
agreed with the proposals of the Carlisle Committee that the parole
arrangements for juveniles detained under section 53(2) should be
brought into line with those proposed for adults. Malcolm's
proposals would have similar effect in Scotland and, as such, have
my full support.

The second relates to the proposal that the Government should agree
in principle with the recommendation of the Kincraig Committee that
prisoners who have been transferred to mental hospitals should be
considered for release on licence in the same way, as far as
practicable, as prisoners who are detained in penal establishments;
and that they should be released directly from hospital wherever
possible. I note that proposals for revised parole arrangements in
Chapter 6 of the Home Secretary's White Paper (Cm 965) made no
specific reference to the position of prisoners transferred to
mental hospitals in England and Wales. I suggest, therefore, that
our respective officials will need to discuss the implications of
Malcolm's proposals for prisoners transferred to mental hospitals in
England and Wales.




With that proviso, I am content with Malcolm's proposal to publish
the response to the Report and agree in principle that legislation

should be included in the Bill in the 1990-91 Session to give effect
to his conclusions.

I am sending copies of this letter to the Prime Minister, to other
members of H Committee and the Lord Advocate

and to Sir Robin Butler.

[N

KENNETH CLARKE
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Thank you for sending me a copy of your letter dated 27 June
to Geoffrey Howe with which you enclosed your response to the

Report of Lord Kincraig's Review Committee on Parole and
Related Issues in Scotland.

I am content with your proposals, which our officials have
discussed. As there are a number of differences between our
schemes, it will be important to keep in touch so that we can
satisfactorily explain the variations.

I am copying this %kt%zi/;o the recipients of yours.

i~

7
/1

s

The Rt Hon Malcolm Rifkind MP
Secretary of State for Scotland
Scottish Office

Dover House

Whitehall

London SWI1
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FINE ENFORCEMENT: ATTACHMENT OF INCOME SUPPORT

Thank you for copying to me your letter of 11 June to Geoffrey
Howe about this.

I fully endorse your proposals as a useful contribution to
reducing the prison population without weakening respect for the
law. As you acknowledge, this mirrors one of the improvements we
have introduced in the enforcement of community charges against
wilful non-payers where attachment of benefit is an altogether
more civilised sanction than imprisonment.

I accept your proposed order of call in ranking deductions for
the purpose of the 15% maximum limit and I am grateful that you
have allowed community charges to take immediate precedence here.
I note your caution in examining whether attachment should be
immediate or should follow means enquiries and I understand
colleagues' concern to avoid unnecessary additional pressure on
DSS. That of course has to be weighed against the additional
work caused by means enquiries in our Courts. This is finely
balanced and more for James MacKay than for me. However at a
time when it seems likely that community charge enforcement
itself must be expected to impose some extra work on the Courts,
it may well be that magistrates have less elasticity than DSS
staff.

I accept that we need to be cautious about this and that it might
be wrong to eliminate the means inquiry before the attachment
order 1is made. If in practice however we discover that a
two-stage process is leading to unacceptable work loads for the
Courts I myself would favour an early move to the more direct
route.

I am copying this letter to the same recipients that received
yours.

CHRIS PATTEN
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From the Private Secretary

2 July 1990

Dear auin,

PAROLE AND REIATED ISSUES IN SCOTLAND

The Prime Minister has seen and noted
without comment your Secretary of State's
letter of 27 June to the Lord President
seeking the agreement of H Committee to the
publication of the Report of Lord Kincraig's

Review Committee on Parole and Related Issues
in Scotland.

I am copying this letter to Tim Sutton
(Lord President's Office) and Sonia Phippard
(Cabinet Office).

Bl

S |

Caroline Slocock

Jim Gallagher, Esq.,
Scottish Office.
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PAROLE AND RELATED ISSUES IN SCOTLAND

I am writing to seek the agreement of H Committee to the publication of
the attached response to the Report of Lord Kincraig's Review Committee
on Parole and Related Issues in Scotland (Cm 598: March 1989), and to

the instruction of legislation, where necessary, to achieve my objectives
in the Criminal Evidence and Procedure (Scotland) Bill next Session.

Background

Major reviews of the parole system in Scotland and in England and Wales
were among our 1987 Manifesto commitments. The Carlisle Committee's
recommendations for reforms in England and Wales were the basis for the
proposals set out in Chapter 6 of the Home Secretary's White Paper
"Crime, Justice and Protecting the Public" (Cm 965), publication of which
H Committee approved on 16 January. The Kincraig Committee's parallel
recommendations with regard to conditional early release and post-release
supervision in Scotland have been considered in the light of the response
to consultation upon them and of David Waddington's proposals.

Main Proposals

The attached paper sets out in il proposals based substantially
on the Kincraig Committee'S recommendations, which are firm so far as
concerns requirements to legislate. The main elements are as follows:-

- Every prisoner with a determinate sentence will serve at least
half his sentence in custody and, if convicted of a further offence
after release, will be at risk of being returned to prison to serve
out any remaining part o e sentence. 2

- Those serving sentences of less than 4 years will normally be
released at half sentence. When passing a sentence of one year or
more but less than 4 years, the courts will have discretion to order
post-release supervision for a period of up to 6 months. Where no
such supervision order is made, Tocal authorities will be required to
provide social work help on release if the prisoner requests it.

HJS170P3 RESTRICTED
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- Those serving sentences of 4 years or more will become eligible
for parole at half sentence. If parole’is not granted, the prisoner
will be conditionally released at the two-thirds point under
supervision. 1

o Remisgion, which at present reduces most sentences by
one-third, will be abolished. Prison Governors' existing power to
award forfeiture of remission will be replaced by an effectively
similar power to delay release.

o The courts will be required to take account more consistently of
periods spent in custody on remand: that is, to "backdate"
sentences. (At present, courts in Scotland when passing sentence
are required only to "have regard" to such periods).

These are broadly similar to what is proposed for England and Wales. In
particular, the threshold for parole, parole eligibility, automatic release at
half sentence for those sentenced to less than 4 years, and discretionary
recall by the courts on conviction of a further offence will be basically
the same north and south of the border. One difference lies in the
proposed arrangements for post-release supervision. In England and
Wales, all prisoners serving one year or more are to be subject to
superv181on MMe quarters point. ‘What I propose for Scotland
is that those sentenced to 4 3\ years or more should, on release, be subject
to supervision potentially up to the expiry of sentence, while post-release
supervision of those sentenced to one year or more but less than 4 years
should be at the discretion of the courts. In this I have been persuaded
by the Kincraig Committee's reasomng, which was, essentlally, that not
all shorter term prisoners require post release supervision and that
limited resources should be applied where they are most needed, bearing
in mind that in Scotland this function falls to local authorxty soc1a1 work
departments -ty

Expenditure and manpower

The estimated financial effects of my proposals are shown in the attached
table. I expect that savings in prison service expenditure should at least
be sufficient to meet the increased cost of centrally funded social work
services. The prospective reduction in prison population arising from
these proposals, taken together with a range of other factors affecting
the nature and size of prison population in Scotland, will have
implications for the future size and shape of the prisons estate. These
will be the subject of separate discussions on this wider basis between my
Department and the Treasury.

European Community

There are no EC implications.

European Convention on Human Rights

Possible ECHR implications will be carefully examined as these proposals
are developed in detail so that any necessary safeguards can be built in.
At present, I see no cause for concern.

HJS170P3 RESTRICTED
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Likely response

In general, I expect these proposals to be well received by the Scottish
Judiciary, prison Governors and staff, the social work profession,
voluntary organisations and others concerned. The Kincraig
recommendations were the result of their consultations and were broadly
commended, and my proposals have taken account of reservations which
were expressed on particular matters during my consultations on the
published report. There will no doubt be differences of view on matters
of detail, but I expect no serious controversy in relation to these
proposals or in relation to the legislation which will be required to
implement them.

Implementation

We have already agreed that legislation to implement these proposals
should be included in the Criminal Evidence and Procedure (Scotland) Bill
in the 1990-91 Session, and I now seek approval in principle for the
legislation required to give effect to my conclusions. I should be grateful
for any comments colleagues may have within 10 days of the date of this
letter so that the document may be published and the requisite legislation
may be prepared.

I am sending copies of this letter to the Prime Minister, to other members
of H Committee and the Lord Advocate and to Sir Robin Butler.

MALCOLM RIFKIND

HJS170P3 RESTRICTED
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PROPOSALS FOR REFORM OF EARLY RELEASE
POST-RELEASE SUPERVISION IN SCOTLAND

Estimated increases/savings in expenditure

(£,000 at 1989 prices)

1992-93 1993-94

Parole system + 10 - 67

Social Work supervision

and support

Savings (marginal
costs) due to reduction

in prison population

Net savings

HJS170P3 RESTRICTED
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