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LAW COMMISSTON ON GROUND FOR DIVORCE

Thank you for your letter of 30 October
to Andrew Turnbull, enclesing a draft Press
Notice which the Lord Chancellor plans to
release on the day the Law Commission's
Report is published. The Prima Minister is
content with the terms of the press releasa.

I am copying this letter to the Private
Secretaries to members of Cabinet, and to
Sonia Phippard (Cabinet Office).

k.
l:;-:.'ﬂ-w':h 3""' s “';-‘._,.? |

Caroline Slocock

Miss Jenny Rowe,
Iord Cchancellor's offica.
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LAW COMMISSION ON GROUND FOR DIVORCE ‘.? i
|

As I think you are aware the Law Commission will be publishing its
Raport on Ground for Divorce on Thursday 1 Novamber. The Loxd
Chancellor considers it would be appropriate for the Government to
walcome the Report as a contribution to the debate on divorce and
related matters, whilst at the same time making it clear that the Law
Commission is independent of the Government and this Repmrt isg nut

a statemant of Government policy. o —

I attach a draft press notice on which I should ba grateful for
conments by close of play tomorrow.

I am copying thig letiber to the Privatée Secretaries o all members
of the Cabinet and Sir Fobln Butler.

ﬂ-'h-- -I:It'-i-q-,-uﬂ.__’

Mia=s J Rowea




' DRAFT PRESS NOTICE

DIVORCE REFORM

The Law Commission published their report on the ground for
divorce today.

Thea Lord Chancellor said:

"The Law Commission's report is an important contribution
to tha debate on divorce law reform. I recognise that
paople have deep fealings about divorce and the Government
will want to congider carefully both the Commizsion's
propogals and the opinions and reactions of otherzs before
reaching any view about what, 1f any, reform is desirable.”




CONFIDENTIAT,

10 DOWNING STREET

ILOMDION SWIA ZAA
Fram the Private Secreiary

26 October 1990

AER ena 5,

LAW COMMISSION REEPORT COH DIVORCE

Thank you for your letter of 28 September to Andrew Turnbull
attaching a copy of the Law Commission's Report on the grounds
for diverca. I understand that this is to be published on
1 Novembar. I balieve that the Lord Chancellor will be
consulting the Prime Minister formally once the report is
published but you may like to be aware in the meantime that the
Prime Minister has reservations about what is proposed.

Professor Griffiths from the Folicy Unit here will be in touch
with the Lord Chancellor to discuss the Prime Minlister's wiews in

mora detail.

L
P e

e S e
,r'/u;p._ﬁ:-f" i
CARCOLINE SLOCOCK

Mizs Jernny Rowe,
Lord Chancellor's Office

CONFIDENTIAL




25 Octobear 1990

LAW COMMISSION'S PROPOSALS FOR DIVORCE

Divorce is one of the most serious social problems in Britain
today. In 1988 more than 180,000 divorce petitions were filed
and more thanm 150,000 divorces granted in England and Wales.
Divorce is a SEEEEE;lng experience for all involved, a major
cause of one-parent families and a growing body of research

evidence suggests it does permanent damage to the children

involvad.

i

—

The Law Commission's proposals are a step in the wrong direction.

By remﬂv1ng fault and making dlvﬂrca a purﬂly administrative

Erocess th&y Hill further undermine the institutiﬂn of marriage

— . =T

B ———
They will de nothing to halt the preaent trends in divorce,

except simplify and 1eg:t1m152 them. They should ke rejected.

—_—— e

"= Proposals

The Law Commission is to publish its proposals for changing

divorce law on 1lst November.

The Report 12 a far cry from being an "on the one hand" and "on
the other hand" kind of document. It im -E;Emhlquuus and
polemical. The Commission have made up their mind and they are
seeking to win others to their position. They have even gone as

far as publishing a draft Bill.
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What the Law Commission are propoging are not minor changes in

—_—

tha law: they involve

{a) removing fault as a ground for divorce:

{b) econceiving of divorce as a '"process' lasting one year;

{c) the process to be started by a written statement from one or

both parties to the court stating with evidence that the

marriage has broken down; =

the one year period te be a time when both parties should
consider, with the help of conciliation and counselling

services, the alternatives and practical conseguences

S

involved;
and then, after eleven months, one of the parties would be
in a pusitiuﬁ_fé ﬁEpff for a decree of divorce which would

be granted one month later.

[It is worth noting that conciliation, reconciliation and divorce

counselling are used to mean quite distinct things. Conciliation

all the disposal of property and custody of the children.

Reconciliation is the attempt by cuunsellinéﬂtu bring married

couples back together. Divorce counselling - a term whose use
RELATE (the old National Marriage Guidance Council) encourage-

refers to counselling of couples before, during and, where

appropriate, after the divorce. These distinctions apply
throughout this note.]

Thus the key features of these proposals are: 'no fault' divorce,

-
divorce as a one-year process, and an Iincreased emphasis on

2




conciliation.

These proposals would remove fault completely from the divorce
law. They would make diveorce a purely admlnlstratlva procass
snparate from any moral dimenszion. They wuuld be an LmPQrtant
symhﬂllc step which would furthpr undcrmlne the institution of

marriage. They ara the lnqlﬂal end—pﬂlnt to the reforms of the

siihigs. But thay are frankly more in tune with that decade than

this.

On balance they will make divorce easier. Although their concern
iz the welfare of the cnildren; they Effectively argue agailnst
parentﬂ ﬂalng their utmost to Etay tagether “far the sake of the

children".

The Lord Chancellor's Views

The Lord Chancellor is concernad about the trand in diverce and
feels it important that Government should do something. As
someone who has aff1rmed the Westminster Confession all his life

o

he persnnally ragrets the removal of fault. He is particularly

concerned that the present proposal should not be seen as making
divorce easier. He believes that a compulscory period of
reflection which slows down the diverce process could result in
improved conciliation, and in some cases though very few, even of
reconciliation.

He has made a number of speeches which are sympathetic to the Law

Commission proposals, without however endorsing them.

He proposes to make a statement on the day the proposals are
published welcoming the work which has gone into the report, but
stating that the government will not make its mind up on this

3
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issue wuntil it has had the opportunity to hear the public

response.
Issnes i

3 1 Why do we need a change in the law now?

It is hard to claim that there is a widespread demand by the

public at large for a change in the diverce law in the direction

proposed by the Commission. —

The Law Commission's opinicn poll showed that 67% of people
{including 71% of divorced people) found divorce under the
present law "acceptable", This is in marked contrast te the late

sixties when the law was seen to be hypocritical and offensive.

The major factor influencing the Commission is the need to reduce
the bitterness resulting from divorce. This they claim will be
achieved by removing fault. In coming to this conclusion they
rely almost entirely on the views of social workers, lawyers and

counsellors.

But the public seem keener to make divorce more difficult; though
thaera is a significant minority who &ishgragj— For axampla, tha
Commission refer to an KOP survey (Mail on Sunday 198%) which
found that 50% thought divorce too easy, Ei_tng_q%;f%gg}t, 11%
about right and 7% did not know; and a British Social Attitude
Survey (1987) whfgﬂ found tﬂzt 39% believed divorce should be
made more difficult, 27% disagreed and 33% neither agreed nor

disagreed.

Conclusion: There seems no great desire by the public to change
the law in the direction proposed by the Commission.

4
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2. Should we remove fault completely from divorce?

The case for removing fault is that it would improve the welfare

of children involved. The Commission recognises that divorce is
accompanied by bitterness, hostility and acrimeny. In the vast
majority of cases it is the break-up and separation which cause
the hardship rather than the divorce itself.

The important question is whether removing fault will reduce
bitterness between the parties.

Fault was retained by the Scottish Law Commission's proposals for
divorce law reform. And thérhEEﬁrt is ueai-an this issue.

- - —— .

Part of the case for retaining fault is that although no spouses
in any marriage are anywhere near perfect, in many marriage
breakdowns one partner does bear the main responsibility for the
failure of the marriage. In the 'Conciliation in Divorce'
research project (sponsored by the Lord Chancellor's Department)
42% of divorced p=ople considered that they and their spouse were
"equally responsible" for the breakdown of the marriage, but 46%
held that their spouse was primarily or totally responsible,.
Typically these are in casas of adultery and violence.

p—————
—

—

Another reason for retaining fault is that the law sets a
standard by retaining fault the law distinguishes marriage from
just another contract. And it therefore provides a moral base
for conduct within marriage. Indeed, this seems to be what most
pecple want and expect. In the public opinion survey 84% found
divorce for fault acceptable, when it was part of a syéggﬁ which

also included no-fault grounds.




Conclusion: Fault should not be removed from divorce law.

= —_— = et a e D

—— =

Will these proposals ma iv ' ier! 'harder'?

The Lord Chancellor is particularly keen that these reforms are
not labelled "easier" divorce. But, on balance, their impact
would be to make divorce easier. This is shown below.

The proposed changes when set against each other on the basis of

cost and length of time are as follows:

PEasjer" divorce "Harder” divorce

A couple would : All who currently
not have to divorce in under one
separate for 2 year would now have
or 5 Yyears to wait longer.

b & £ o6 r B

proceeding.

2. Some would no
lenger be
Eranded the
wrongdoar.

3. Likely cost of
divorce to any
couple will be
reduced,
By making all divorce no-fault divorce and reducing the time
involved from 2 or 5 years separation to one year, divorce is

&
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being made easier so that it can be presented as less traumatic
and more of a normal experience.

It is difficult to see why those who at present divorce in less

than one vear will perceive these changes as making divorce much
hardar. Indeed, the ma_jnr advantage claimad for the change-
tﬂhg-zncreasad usa of coneciliation will encourage the sattlement
to be worked ocut in a humane way before the final diveorce - ie
intended to reduce the anger and conflict associated with
diverce, to make divorce seem a natural part of life.

Conclusion: ©On balance these changes are for 'easier' divorce.

m——

e

What about the cost of conciliation?

The report makes a good deal of conciliationm. It proposes that
at the beginning of the one year process, the court should have
the power to direct the spouses to attend an interview so that
they can be advised about conciliation services. Although it
stops short of recommending mandatory conciliation the whole
thrust of the report is towards a national conciliation service,
which would be a mixture of public sector services based on the
probation service and voluntary agencies such as Relate.

The estimated cost of moving from existing services to a system
of national conciliations (on the assumption that the referrals
are 15,500 cases per year) is put at between £1.8m - £3.2m
depending on whether it i=s provided through the public sector er
voluntary agencies. (These figures assume that part of the cost
would be borne by the parties themselves).

There are good reasons for treating this figure with sone

scepticism:




increased conciliation services will be only ono
elament in what will be demanded, as the report viaws
conciliation, divorce counselling and marriage
counselling all as coritical elements in developing a
more constructive approach to marriage breakdown; a
research project on coneiliation commissioned by the
Lord Chancellor's Department propecsed "The Family
Advisory, Counselling and Conciliation Bureau" as a new

government agency;

organisations such as RELATE_ have already had
substantial increases in funding from government, yet
they continue to look for more: implementation of the

Law Commission's report will only strengthen their

- - ——————— —

hand;

voluntary sector conciliation and marriage guidance has

relied on large numbers ?f volunteers (10,000+): as

more married women return to work it is difficult to
seg how these numbers can be sustained, without

remuneration for 'helpers'.

My personal view is that a national conciliation service is
the tip of an_iFEherg: thera is, especlally among the middle
claaaea,.an army of people who are eager to work in this
area, but who are equally convinced that government should

pay them.

Conclusjion: Conciliation services could prove very costly: they

are best increased through the veluntary sector pot government.




Strengthening Existing Iaw : An Alternative Way Forward

An alternative way forward would be to retain the essentials of
the axisting law but to graft on to it the more positive features

of the Law Commission's proposals.

First to strengthen the provision of reconciliation in the
existing Act.

The Law Commission place great emphasis on congiliation during
the one year peried. This reflects the prevailing view among
lawyers that there 15 little scope for reconciliation once

divorce proceedings have begun.

This wview has been chailf?gad in research for the Lord
Chancellor's Department by Davis and MWurch: They note that
divorce proceedings tend increasingly to be instituted while the
parties are still 1living together or following only a brief
period of separation; and that there is a significant "fall-off"
iﬁ'ﬁﬁEEEfE_T?Himﬁﬁfffigﬂ_EE_FEEIEE nisi (12 =- 15% fuf'iﬂzﬁ-33}
and then from decree nisi to decreé_;héaiutﬂ (roughly 2%). These
are not the result of delay in awarding the decree nisl or of
fluctuations in the divorce rate. They are the result of genuine
"gecond thoughts"®. In fﬂﬂ“tnsaarch projects, Davis and Murch

found that in one case 40% and in another 50% of those divordced
said they would have prefnrreﬁ to ramain married.

T R

Thias is not to suggest that all of these marriages might have

been ‘'saved', but 1t 1s to support that the scope for
reconciliation is possibly greater than conventional wisdom
suggests.
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Az the current law reguires the solicitor to a petitioner to
certify that he has discussed the possibility of reconciliation,
this 1is an aspect of present procedure which might be

strengthened.

At present the first interview with the seclicitor is a rather
cursory business. This is partly because of the way the "Grean
Form" Legal Advice Scheme operates. Solicitors have a direct
interest in precipitating 1legal action rather than
reconciliation. This needs to be changed.

Second to place a time constraint between petition and decree

nisi.

If the government thought that there was value in more time being
required between the petition and the decree nisi would it not be
possible for the Lord Chancellor through an order te direct the

courts to specify a minimum period?
COMCTIIISTONS

The lLaw Commission's proposals are not for tougher divorce. By
removing fault completely from divorce liﬁ_ina_}éaﬁdlnﬁ'the time
for no=-fault divorce they will undermine marriage and legitimise
anti=-social behaviour. These work against the welfare of
children. They do nothing to strengthen reconciliation. They do

nothing to deter divorce. They should be rejected.

An alternative way forward would be to strengthen reconciliation
and possibly delay the process somewhat - though this requires
further thought.
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A Suggested Response

When the report is submitted, your wviews will be sought. A

suggested response might be to:

walcoma the work and thought put into the report

emphasise that in wview of the major implications of
the Report's recommendations, the government will need
to listen carefully to the public debate before making

a final conclusion:

whatever your personal conclusion on this matter, make
sure that the Lord Chancellor 1= aware of your viaws
very soon. - .= e

—_———
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AHNEY A : LAW COMMISSION PROPOSATLS

Under present divorece law (Matrimonial Causas Act 1973), the sole
ground for diverce is the irretrievable breakdown of the
marriage. A petitioner can establish this by proving one or more
of five 'facts': adultery, unreascnable behavicur, desertion,
separation for at least two years with the consent of thea other

party, or separation for five years without such consent.

Criticisms Of The Present System

The Commission argues for change by criticising a number of

features of the presqufEI§ten:

e

it is an untidy mixed-system which combines fault and

g

rio=-fault:

'unreascnable behaviour'! 1is a wvery elastic 1f not

-

confusing idea and is open to abuse;

it 13 unjust to provide for a '"no—-fault' ground for
divorce and then in practice deny it to a large section
of the population because they lack the means to live

separately;

the inclusion of fault as a ground for divorce
increasas the acrimony and hostility between spousas
and makes the situation worse for children;

the present law does nothing to help couples become
reconciled - indeed the emphasis on past behaviour
required by use of "fault® it is argued increases

12
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tension at a time when sensible declislions need to be
made, easpecially about the future of the children.

Alternative Approaches To Divorce

The Commission claimed there was general agreement on the

objectives of divorce law:

first to support those marriages capable of being saved;

—— ——

Becond to enable those which cannot be saved to be
dissolved with minimum bitterness;

to encourage the amicable resoclution of practical

issuéE_the home, fifianices, children);

-

fourth to minimise the harm the children may suffer.

S - ——

With these in mind the Commission considered seven alternative
approaches to divorce law reform.

Four of thesa were rejected.

A return to Fault was rejected because it was claimed the
law is only capaﬁie nE’HEEEassinq fault in thea crudest
poasible way, because restricting divorce to fault would not
raise standards of marital behaviour in today's soccilety, and
because fault is incompatible with irretrievable breakdown
of the marriage being made the sole ground for divorce.

Inquest (ie a full judicial inguiry inte the history of the

marriage with the possibility of saving it) was dismissed

because of the likely hostility and bitterness which would

13
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be created by encouraging couples to rake over the past.

Inm&dlate Unllatﬂral Demand wazs turned down because it

prnv1daﬂ ne safeguard against preclpitate divorce.

e ——

Finally, Mutual Consent was rejected because it could never
ba a sola ground for diverce for the obvious reason that one
of the parties might refuse their consent.

Following their consultations the Commission then considered
three pussiblp appreaches to reform, twe of which it then

—

rejected: e

A Mixed System involving fault and no-fault, such as that
proposed by the Scottish law Commission was rejected because
it retained fault. This is probably one of the weakest
FJEEE of the report.

Separation for a fixed minimum period of time was considered
as one of the two most 1 realistic options for reform. It was

== e

turned down finally however because it was ﬂﬂt as popular in
the puhlic upiniﬂn pnll as other apgﬁpaﬂhes anﬂ was rejected

by mnat professionals who responded to the ::ommisamm The

ha513 ﬂf this was that it would dlscrlminatﬂ aga1nst lower
income families who cannot feor financial reasons live apart

without active ca-nperatinn from the spuuae oY a court

urd&r.; For these such a reform would make divorce very much
more difficult than at present using fault.

The approach chosen was what is termed as "Consideration and
Eeflentiun“ This treats divorce as part of a process of

e

féninq up tn and regg}giné the practical, social and

Emutiﬂnal cﬂnsequences of marriage breakdown but over a

14
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period of time. This approach allegedly avoids the problems
associated with fault and was endorsed by many of those who
commented on the discussion paper including professionals
engaged in conciliation and mediation as well as the legal
profession. One particularly attractive feature of this
approach to the Commission and to many professionals in the
field is the increased role given to counselling and

conciliation services.




& o

PRIME MINISTER

LAW COMMISSTON REPORT ON DIVORCE

You saw over the weekend the Law Commission's report on Divorce
which is to be published on 1 November; and I mentioned that Brian
Griffiths would be advising you on it this week. His note is

atfached, together with a summary of the proposals and the report
itself. Brian ia‘aisturhEE'hy the proposals and you may like to

read his note in full.

Once the report 1s published, the Lord Chancellor will consult you
fnrmally on your views. But you may think it as well to give the
Lord Chancellor an Early 1nd1cat1un of your reactions to what is
proposed. Lord Hackay proposes at th& moment to make a statement
on the day of puh11c3t1ﬂn welcoming the werk which has gone into
the fEEErE_EEE Btatlng that the Government will not make up its
nind Gntil it has had an opportunity to hear the public response.
BaE the Chancellor has already made a number of speeches which are
sympathetic to the proposals. Privately, ha regrets the proposal
to remove fault as a grounds for divorce; and does naziyanﬁ-fa sea
divorce made easier., But he is attracted to the iééﬁ_df a

céﬁﬁul&ury"dﬂdiIﬁg off period which encourages couples to use

cmunsalllnq and racnncili&tiun services,

Brian Griffiths thinks that the proposals would make divorce
eaa1er, particularly as thﬂy would remove fault as grnunds, The

Law Commission makes much play of cpiniun surveys to back its
conclusions but Brian points to contrary evidence which shows that
most people think divorce is already too easy; and want to see a

mixed system where people can divorce by mutual agreement or can

point to fault as a grounds. He is also concerned about the
potential cost to the taxpayer of reconciliation and conciliation
services. Brian proposes instead modification to the existing
system. He would like to strangthen E;I;1t1ng provisien in the
law for reconciliation once petition for divorce is made; and

possibly lengthen the time between petition and decree nisi.

R




..ﬂri.an admits his ideas need further work. There may be other
weaknesses in the current law which need sorting out. One issue

which struck me is that couples in council housing cannot get
separate accomodation until they are divorced. This causes many
to gat a quick divorce by alleging adultery or other fault where
none exists and brings the law into disrepute.

Brian suggests you might make the Lord Chancellor aware of your
views very soon. Content:

- to indicate to the Lord Chancellor now that the GCovernment
will want to give these proposals very careful consideration
and that you have doubts about them?

(A

Caroline S8locock
25 COctober 1990




PRIME MINISTER

-

LAW COMMISSTON REPORT ON DIVORCE

You may like to have an opportunity over the weekend to take a
look at the Law Commission Report on Divorce which is likely to be
published in the week beginning 29 october. Brian Griffiths hopes
to be able ta give you some advice on it early next week after he
haz EEE an uppurtunIE} tﬁ-talk %ﬁ Lord Mackay in full about it.
But— 55 THe report is hulky, ?uu mEy like to dip inte it over the
waekend as you are unllkaly to hava any opportunity to do so next

waak. e

Tha report recommends that in future the only grounds for divorce
should be irretrlevahle breakduwn and that this ﬂhnuld be =

Sat— il

EStEhllShEd after a periocd of cunslderatlﬂn and reflection of one

T

During this year the couple Ehnuld be encnﬁraged-’hut not

_— L
forced) to use conciliation and mediation services. The aim of

— —

the proposed reform is to reduce the bitterness of the divorce

process; remove its inconsistencies and unfairnesses: help couples

—
to save marriages vhere possible and to separate amicably

otherwise. Underlying this is a wish to serve the interests of

i —

EhlldIEﬂ who suffer most where divorces are acrimonicus.

e ——————————eeeeee ———

A key guestion for Brian Griffiths and Lord Mackay is I know

whether these reforms would make divorce easier or harder. A

key feature of the reforms is that tEEF_wuuld remove the concept
e —

of fault as grnunds for leﬂrc& (although the courts might still
B —
take fault into consideration in deternining such issues as the

care of children).

AP

Caroline Slocock
19 October 1990
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28 September 1990

Andrew Turnbull Esg
10 Downing Street
LONDON

SW1

TPeac—~ Ardre,

LAW COMMISSION REPORT ON DIVORCE

I attach a copy of the Law Commission's report on the Ground for
Divorce, which the Prime Minister mey care to sea. It has now gone

for printing and we anticipate that it will be published in the week
commencing 29 October.

Ejﬁfhﬂ? -ﬁﬂq:=£1n?£5
Tﬁ-ﬂ:ﬂ- o e

Miss J Rowe
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16 December 1937

TEARSFER OF DIVORCES

I am writing to confirm our telephone call
conveying the Home Secretary's suppert for legislatien
to remedy tha defect in the Matrimonmiasl and Family
Proceedings Act 1984 as proposed by the Lord
Ghancellor im his letter to the Lord President of 14
Daecember, The Home Secretary also agrees that
retrospection is necessary as those perschs affected
were not at fault and may well have "remarried” znd
barne children.

He iz content with the terms of the proposed
Arranged Question. —_—

I am copyihgTthis-letter to the Private
Sacretaries to the Prime Minister, Lord President,
Lord Privy Seal, members of H and L Committees and
Sir Robert Armatrong, and to Firast Parliamentary
Counaal,

Ms Andrea Smith




Privy Councii OFFICE

WHITEHALL. LONDON SWIA IAT

16 December 1987

TRANSFER OF DIVORCES

You wrote to Willie Whitelaw on % December about the situation brought about by the
Court of Appeal decision on ¥ December in Nissim v Nissim. This was to the effect
that high court and county court officials had been misapplying provisions in the
Matrimonial and Family Proceedings Act 198% and that as a consequence certain divorce
and other matrimonial orders purportedly made by the county court were nullities. You
sought colleagues' agreement to your making an announcement before the Recess that
legislation with retrospective effect would be introduced as soon as possible o give
validity to such orders. | am replying in Willie's absence,

| understand that the necessary amendment to the law will take the torm of a simple
one clause Bill, and it is clearly highly unlikely that this will occupy any significant time
in either House. Neo colleague has commented on your proposal and you may take it,
therefore, that you have policy approval from H Committee to make your proposed
anncuncement and that QL Committee would be content for the Bill to be added to the
legislative programme for the current session with a view to its being introduced as soon
as 1t is ready. [ understand that you will be informing the Opposition befere the
announcement is made, in the interests of securing thelr cooperation in achieving a
smooth and rapid passage for the Bill.

| am sending copies of this letter to the Prime Minister, members of H, QL and L
Committees and to Sir Robert Armstrong and First Parliamentary Counsel.

ﬁ;!-w —n D
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JOHMN WAKEHAM

Rt Hon Lord MacKay of Clashfern
Lord Chancellor
House of Lords
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The Viscount Whitelaw CH MC
Lord President of the Council
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TRANSFER OF DIVORCES

The decision of the Court of Appeal in the case of Nissim v
Hissim on 7 December 1987, reported in The Times on 11 December
1987 has exposed a most unfortunata and embarrassing lacuna in

the transitional provisions of the Matrimonial and Family
Froceedings Act 1984,

The ordinary practice

As you may recall, sinca 1967 divorces have all started in the
county courts or, in London, in the Principal Registry of the
Family Division. Where the divorce was defended, before 1986,
the auit automatically transferred to the Family Division of the
High Court. But whenever such a guit went undefended before

being heard it was sent down again to the county court for
dispogal.

Many cases followed that ecourasa.

T™e problem

The problem concerns sending cases down to the county courts.

Section 38 of the 1984 Act, which cam into force with mosat of the

reat of Part V on is the provision which oW
enables family proce nsferred from the High Court
to a county court. 5 mits the pProceedings that may
be so transferred to threa defined categories. The first two ars
not relevant for present purposes. The third is confined to
family Proceedings transferred from B county court to tha High
Court under section 390 of the 1984 Act (or under saction 41 of




the County Courts Act 1984 - which is not relevant to my present
problem) .,

section 39 of the 1984 Act also came into force on 28 April 1986
enabling family proceedings to be transferred in the oppoglite
direction, that is to say from a county court to the High Court.
section 39(2) limits the proceedings that may be B0 transferred

under this section to two categories, namely family procesdings
commenced in a county court or divorce county court and such

proceedings transferred down from the High Court under section
IR,

My problem arises in connection with divorce proceedings which
stnrted before April 1986 in a county court and where an answer
was flled to the divorce petition - so that it then became
defended - before that date. In these circumstances the
registrar was obliged Lo tranafer it to the High Court under Rule
18(5) of the Matrimonial Causes Rules 1977, O0f these tranafers
vp which toock place befora 28 April 1986, many remained defended

and were disposed of by the High Court. Such cases pose no
problem.

Howover, some cases subseguently became undefandad again. When
that happened many of them were transferred back to the county
court after 28 April 1986 in the same way &aa they had been
tronsferred back before that date. The receiving county courts
accepted the transfers, just as they always had and in due course
the matters were disposzed of in the county courts where decress
nisi, followed by decreas abeolute were pronounced and any
heoessary ancilllary orders were made by the county court

concerned. On a practical level this course of action was
entirely sensible.

The decision of the Court of Appeal

¥ou will see from the copy of the Law Report in The Times, that
this dintricate and technical point has now been taken to the
Court 'o® Appeal which ha= decidad that the absence from section
38(1) of any reference to transfers up to the High Court made
under Rule 18(5) has the effect of preventing any purported

transfer down having any force or affect whatever. Az Ewbank J
cmphaslsed -

"Where suits had purportedly been transferred back to

county courts after that data, any orders subseguently
made in them by county courts were nullities. "

A= my department became aware earlier thies year that the Courts
might take +this view, arrangements were +then made etopping
further transfers down, but it is posasible that several hundred




cases may be caught by the Court of Appeal's judgment. In many

such coses the parties will have married again and children may
wrll have been born.

The solution

We must eclearly pubt this right at once by walidating ell such

orders made since 28 April 1986 and all such proceedings in
county courts.

I should be grateful for the agreement of H and L Committees to
my announcing by means of an inspired question in the House of
Lords (on the lines of the draft attached) before the recess, our
intention to introduce retrospective legislation as soon as it
can be prepared. In view of the shortage of time I should

appreciate any views before closa of play on Tuesday 15 December.

I am copying this letter to the Prime Minister, John Wakeham and

colleagues on H and L Committees and to Sir Robert Armstrong and
First Parliamentary Counsel.

g
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suggested Draft Inspired Parliamentary Question for the

Lord Chancellocr's Answer in the House of Lords

UNESTYIOMN

s ask Her Majesty's Covernment what action it proposes to take in
Fhee Light of the deeision by the Court of Appeal in Hissim v. Nigsim
Tines, 11th December 1987)
comnenced

(o I S

that orders made in proceodings

in a eounty court, transferred to the High Court ctherwize

under a.39, Matrimonlal Causes Act 1984 or e.41 County Couris
pet  logd,

Fhian

and then purportedly re-transferred to the county crourt,
nullities,

RIEWER

The Government proposecs to introduce legislation at

the earliest
retrospective effact.

That legislation will give

2all orders made in the circumstances identified in the
nidgment of the Court of Appeal,

opportunity with

valtidity to
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,.lHE MINIETER

Divorce

You may like to be aware of the attached
proposal by the Lord Chancellor which i= being
circulated to members of H. He proposes offering

to a backbencher a bill to implement a number

of recommendations of the Law Commissicn on
Divorce, The principal proposal 1s to reduce

the period which must elapse from the date of

& marriage before a divorce petition can bhe

entered from three vears to one year., The
Lord Chancel lor favours this change on & number

of grounds whiech are set out in his letter.

p—

2 November 198
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I am writing to you =nd all our colleagues on H
Committee to seek approval for the poliey of the Law Commission's
report (Law Com. “117) entitled "Finangial Relief After Foreign

Divoree" which was published on 21st October “1982.

PThe proposals gre desipned to alleviate the problem facing
a gpouse in Englend who is vealidly divorced under foreign law but

who cannot obtain sufficient maintemnance or other financial award
from the conrts in that foreign juriadietion. Despite the fact

that assets of the marriage mey exist in Englend and Weles, the
English court has no power under the presert law to make any
financial adjustment following & Toreign diverce so that the wife
may be foreced to live on supplementary benefit, even 1f her
ex-husband is in & good Tinancial position. In rTecent years there
has been a small but stesdy stream of cases coming before the
courts which has both highlighted this gap in the law and
illustrated the hardship to which it may give rise. The view that
the law is in need of reform has been widely expressed, both

Judicially and academically.

The Right Honoursble
Willjam Whitelaw CH MC MP

Home Office

Gueen Anne's (Gate

London BWAH QAT




The Law Commission proposed that = court in Engzland
and Wales should have the power to make, effectively, the same
orders for finmneisl support and the division of property following

g foreign divorce (i.e. a divorce obtained outside the Tnited

Hingdom,/ as they may following a divorce in this country, but
that the law should contain specisl safepuards To Thsure that the

new power can only be used in suitatle cases.

The court will elso have power to grant injuncti
preventing the other party to the marriage from disposing
property in this country in order to aveid such an order |
made. ©Such injunctions cen prevent that party transferring the

roperty out of Englard and Wales or otherwise dealine with 3t.
5 i i -

1% 15 not expected that there will be eny significant
financial and manpower implications, There are two respects in
which these proposals will tend to increase the calls on public
resources, by inecreasing the demand for legal aid and the work
load of the courts. It is impossible to estimate how meny cases there
will be since at present most would-be claimants ere presumably advised
not to pursue their claims, but the safepuards mentioned in
paragraph » above should ensure that the number will net he large.
At the same time the proposals should, if implemented, eliminate
somé of the expemsively contested cases on the recognition of foreign
divorces and, in cases where the English-based ¢laimant is in straitensed

circumstances, dependence on social security will be diminished.

Some of the recommendations regarding jurisdiction
conflict with the provisions of the European Judgments Conventicn
(enshrined in the Civil Jurisdiction and Judgments Act 1982) and
it 18 proposed that the court shall have jurisdiction only where
that Act does not epply. There are no other EC Implications.,




There is & draft Bill sppended 1 ort, but, slthough

the policy is relatively straight-forward, the Bill is technically
complicated and runs to a totsl of twenty clauses. However, only
spproximately five of these clauses relate to the policy; the

gt

renasinder are concerned with the powers of the court where the

court accepts jurisdiction. The Bill would suit a lawyer private

mMEMDET «

In view of the short time before the Private Member's

n “1th November, I would ask for comments, if any, beiore

g

Fram= THE RT. HON. LORD HAILSHAN
OF ST. MARYLEBOME, CH, FES, DCL.
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29th October 1982

Further to our recent telephone
conversation, I now enclose for the information
of No. 10 a copy of the letter which the
Loard Chancellor sent to members of H Committesa
about the lLaw Commission's Report on time
restrictiona for divorce and nullity petitions.

You may also care to note that we
have included in the list of Bills which
might be offered to a Private Member a Hill
to give effect to the recommendations of the
Law Commission in its Report no. 112 on the
financial consequences of divorce.

Hﬁhr1 EiwnthJ

b | Vi

[ —

D E Staff

T Flesher Esq
Private Secretary to the

Right Honourable Prime Minister
10 Downing Street
London S5W1
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TIME RESTRICTIONS OK THE PRESENTATION OF DIVORCE AND NULLITY FETIT

I ém writing to yon and to our ::u]]fzagueﬂr on H Lommittee to sk you to
sgree that the short Fill sttached to Whe Law Commpission's Report

No. 116 on Time Hestrictions for Preseoting liiverce and Rullity
Fetitions should be offered to =2 Frivate Fember. Thne Heport was
published on 21 QOctlober 19872 snd seens to heve boen pgenerally
Tfavourably received,

DIVORCE

The main reconmendAtions of the Beport are simeo at the time
restrictions on petitions for divorce, it present % yeare must
elapse from the date of the marriage before &z petition may be
presented Bsve with the leave of the court on the grounds of
"exceptionel herdship" or "exceptionsl depravity". 1t is proposed
that this period should be reduced to cne year but that the court's
power to allow & shorter JH.‘.I‘“'TG?]_HMUL.I_]{]‘-E; removed. The lsvw Conmiss:on
argue that the proceedings for lesve based on exceptional haraship or
depravity encourage spplicents to make the most unpleassnt allegstions
pessible snd thet such proceedings are net only inherently distasteful
and difficult to decide, bul sre likely to provoke the respendent into
cocntEETINE matrere concerning msintensnce, property snd the children
vhich otherwize might eEn 1esolved by egrecoent. On the other
hend, a 3 year wait for a divorce seems long if not gualified by

g giscretion such as that which exists a8t present; this hss led the
Law Commission to recommend removing the discretion snd reducing the
iime limit to one year. These proposals if implemented would S&ve
court time &nd expenditure from the legsl Aid Fund under three heads:-

(=) there would no longer be any “exceptional hardship gte.”
applications (currently sbout 2,000 = year);

Alb) the nuzber of

The Right Honourable
Willism Whitelaw, CH, MC, MNP,
Home Office,
Queen Anne's Gate,
LONDON ,
P o |




(b) the number of judieisl sepsrstions (eurrently €,000
yeer) would be hslved since thet is the proportion which i
presented within 3 yeers of the merrisge to be followed,
after 7 years have elapsed, by a further PeLition JOT QlVOTCE;
and

(o) negotiated settlements (reperding meintensnce, property
end children) would be fagilitated in the cesces covered by
() end (b).

RULL1TY

The other reconmendetion teckles the time restrice
merriape mey not be snnulled ‘on certsin grounds (
unless & petition is presented within 3 years of the meErriasge.
is no discretion to extend the time for such proceedinge ené the Lew
Commission concluce that in these casegs (unlike divoree cases) en
inflexible rule cen cause scrious injustice (e.g. where the petitioner's
delay is ettributable to mentsl discrder). Accordingly they recoumend
that the courts should be empowered to allow such proceecings to be
brought et eny time. There are no more than abeut 170 swehk nullity

prUceEdlngs & Year, S0 &ny sdditional expenditure would bte negligible.

g
B

E. leck of consent)

tion whe I'E_'t::r- 2]
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GENERALLY

while these proposels result in some savings to the Legsl Aid Fund, on
matters of this kind savings on the scele enviseged are probebly of
smgll importance in relation to soecial policy. There are no EEC
implicetions.

The Bill, which consists of 4 clauses, is straightforward snd would be
guitsble for a Private Member. I myself see no objectiong to the
proposals end would support them. Traditionally such matters are often
left for a free vote but I would cenvsse such support from collezgues

35 mey be Decessery.

If you or any meuwber of the Committee should have doubts I should be
grateful if you would let me know by 2 Novemwber in order that & paper
ney be circulated to be discussed at a meeting before 11 November when
the bpllot for Frivate Members' Bills takes place.

o




23 February 1882

THE FINANCIAL CONSEQUENCEE OF DIVORCE

The Prime Minlster was grateful for
the Lord Ehnngp}lﬁr'a letter of 22 February.

S8he has noted this without comment,

M.H. Collon, Esqg.,
Lord Chancellor's Office.
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Prime MAAALEY 2
The Right Honourable

The Prime Ministear Hﬁb
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4 The Financial Consequences of Divorce

I understand from an exchange of letters between our
Private Secretaries that you are concerned that the point
of view of divorced women who have not remarried may have
been overlooked in the Government's consideration of the
recommeéndations in the Law Commission's recent report on the
financial consegquences of divorce. I would like to emphasise
that from the very first I have made myself the personal
champion of their rights against a particularly well organised
lobby on the other side, and am quite satisfied that the Law
Commission has got it about right and adequately safegunarded
their legitimate interests and cause for concern,

It is true, as you have been informed, that there is no
really organigsed pressure group exclusively concerned to
represent the interests of women in that position, but that
does not mean that their side of the case has been overlooked.
On the contrary, in replying te the very many letters 1 have
received since resuming office as Lord Chancellor, many of them
prompted by the Campaign for Justice in Diverce, which is the
main organisation representing the other side of the case, I
have been at pains to point out that divorced women do indeed
have a claim to be maintained, certainly where they have young
children to look after or where they are elderly, unattractive
or infirm or have had their employability much reduced as a
result of many years spent as a housewife; and I have certainly
not lost sight of these matters in my consideration of the Law
Commission's report.

The scope of the Law Commission's recommendations has been
exaggerated by some organs of the press {largely because, for
some reason, they have put their political and not their legal
correspondents on the job) though fortunately not by all. In
fact, as the Law Commission itself points out, their proposals
are not radical - they merely represent a shift of em¥gﬁ=ia in
the Tegislation - and they would only affect a minority of cases.
There are some who would have liked a more far reaching change
in the law; for example, when the report was published in

December a representative of the Campaign for Justice in Divorce
is reliably reported as having said of it that "They have wasted

JSContd.




a whole year preparing this report" or words to that effect.
But in my view the report strikes the right balance and its
proposals would improve the law by removing the wholly
unrealistic objective which the courts are presently set,
namely of putting the spouses back into the financial position
they would have been in had the marriage not broken down, and
instead requiring them to give overriding priority to providing
for the children and then seeking, where possible, to promote
the mutual self-sufficiency of the parties. The legislation
would clearly have to be prepared with some care but T have
enough confidence in the courts to think that they will not
apply it in such a way as to deprive divorced women of necessary
support in cases where they really need it.

I think I should add that, on the party network, 1 have
been in touch with Janet Young whose Advisory Committee very
properly made the same kind of comment as yourself. The
Baronesses in the Lords (e.g. Eve Macleod) came to me
spontaneously and welcomed the present propesals of the
Government. A great deal of harm (in my view) was done by the
publicity given to the report of the Scottish Law Commission
which appears to have recommended an arbitrary cut-off which
neither the English Law Commission nor I would recommend for

England.
yr-
A

-

ﬂunk. the }hm;} w#lrh!hi A.’-’Si&.ﬂﬁl:lcm has huzf
well im pan?d, ﬂufﬂh ﬁwj:ﬂm" at Seconed wirs an

Qdmwﬁa(j) on fue oles Sike




18 Fabruary

Financianl Consequences of Divorece

Thank you for your letter of 11 February,
and Ior the papers which sccompeanied 1t. The
Prime Hiniater has now sesn thase. ©Sha has
commanted that they confirm her in her baliasf
that the volce of those women who will he
harmed by the overnment’'s proposals has not
hean haard.

W F S RICKETT

M.H. Collon, Esq.,
Lord Chancellor's Office.
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11th February, 1982

Willie Rickett Esq.,
Private Secretary to

The Right Honourable / - L
The Prime Minister, Vi /'kouoﬂ}.,,

10 Downing Street.
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Financial Consequences of Divorce

In your letter to me of 4th February you asked if you
could have by Thursday 11th February a note summarising the

representations made by the anﬂniEatiE? representing
divorced women on the Law Commission's discussion paper. I

enclose a note. You saidTWAT Lhe Prime Minister was
particularly concerned to know whether sufficient weight had
been given to the views of first wives; you will see from
paragraph 1 of the note that re were in fact no major
organisations which specifically put forward the views of
first wives. Nevertheless I hope that the paper will be of
use. I also attach, although you did not specifically ask
for it, a copy of an analysis prepared by the Law Commission
of professional and academic consultation.

\Emﬂ TN

:le_ ;-& C_..[‘krsk

M.H. Collon




Low Commission's Report on the Finsnciasl Consequences of Divorce

(Law Com. No.1ll2) Summesry of the Views of Former Wives

1. The reguest from No. 10 is for a summary of the views received
by the Law Commission from organisstions representing divorced
women. In fact there were no major grggpisations specifically
putting forward the views of first wives. The only group which

puts their case exclusively ig Fair Family Division from whom =some
thirty members submitted a copy of the same single page of comments
(a copy of these is attached ®lsg A). The Married Women's
Asgociation have been known on other oecasiens te support the

cauge of divoreced wives but their views on this occasion were
relatively neutral and very briefly stated.

2. This note therefore covers the views of all those on the
attached list Flag B, whi¢h conmists of all the women's associations
reafarred to in Appendix 2 to the Law Commissions Report, some of

the professional women and & number of other organisstions who must
by their very nature have the position of first wives in mind, The
approach sdopted has been to analyse the +views submitted by these
persons and hodies on the relevant questions rather than to summarise
the views of each person or group (although this could be done if
required), because of their mumber and beceuse it seemed more useful
to do so. The main point that emerges is that no overall view wae
expressed by or on behalf of women. (An analyais of the views of all
professional persons and bodies was prepared by the Law Commisgion

and a copy accompanies this note).

B In paragraph 5 of their Discussion Paper the Law Commission
stated that they hoped that a reaction to the publication of the
paper might enable a clearer picture to be formed both of the
different views which are held and of the likelihood of reaching
a Teasonable degres of consensus on whether the law ie in need of
reform snd if g0 in what direction reform should go. In Lew
Com.112 (paragraph 23) they say that the response to the

.s+/Dlecussion Paper




Discussion Faper indiceted a substantisl consensua that what was
required was a change of attitude or emphasis in the law rather than
8 radical restructuring involving a wholly novel statutory frame-

Work.

Analysis of Comments

a) The nature of marriagec

a, Many of the consultees conaidered thought that the traditional
definition of marriage being the 'voluntary union for life of one
man and one woman to the execluegion of all others' waes gtill wvalid
(The National Council of Women of Great Britain, The Mothers' Union,
Women's Netionsl Commission, Wational Bosrd of Catholic Women,

Church of Fngland Board for Bocial Responsibility, Natienal Counecil
for the Divorced and Beparated, National Federation of Woman's
Institutes, Methodist Division of Bocial Responsibility). On the

other hand, for example, Mrs. Deegch, & fellow of 3t. Anne's College,

Oxford, said that one could not Eeueraliﬂe about the expectations

gend intentions of parties entering into a marriage. The National

Marriage Guidance Council said that the nature ol contemporary

marriage was too varied to sdmit a2 single definition.

"

b) Should there be 2 1ife long commitment T

e 1 The National Board of Catholie Women held to the view that
marriage involves 1ife long rights and duties which would include
financial support for spouse and childéren. The Church of England
Board felt that there has not yet been a sufficient chsnge in the
ecgnomic position of women to Jjustify saying that the concept of
1ife long support is out of date (i.e. where sppropriste). Fair
Family Diwvision pointed out that since a uabend can insiat on a
divorce against the will of his wife (slthough the

reverss of course is also true)., the obligations of the husband

ghould eorntinue after divorce.

B, However many did not think that a life long commitment should
necessarily be reflected in the financial settlement. The ﬁftiuﬂﬁl
Council of Women of Grest Britain suggested that there was/ife long

moral obligation which they thought should be underpinned in law,
"-—-_-_’

«ee/but indicated




but indicated that ite practical application ought to depend on
the facts of each case. The Mothers' Union said that they doubted

whether the support of one spouse for the other should necessarily
be life long. The Haticnal Federation of Women's Institutes and

the National Association of Townswomen's Guilds both thought that
the concept of life long support was out of date. The National
Marriage (uidance Council stzted that marriage guidance counsellors
have found that the emotional relationship between divorcing parties
continues long after divorce and that where a person remsins
finaneially dependent on her former spouse, it is the harder for her
to break free. Righta of Women and the Egqual Opportunities

Commission also disegreed with life long support.

¢) What should the finsneisl conseguences of divorce be?

i) those who favour the nresent law (model 1 in the issues

paper )
o Cut of all professional persons and bodies consulted only five
wera unegquivocslly in favour of the present. law. Those in this
group were Fair Family Ddivision smd the Methodist Chureh. Divorce

e e 1 e —
Counselling and Advisory Service were possibly in favour as they

gy that the 'court must be leff with the discretion it now hss'.
s

ii) pronosed changes

e It follows from the preceding paragraph that most thought that
the present overriding objective given to the courts by sectiomn 25
of the Matrimonial Causes Act " - to place the parties ... in the
financial position in which they would have been if the marriage hed
not broken down" was unworkable, The reforms suggested varied.
Home favoured doing away with the overriding objective in section 25,
but: ctherwise leaving The section intect:; Uhe court would simply Be
directed to make whatever order it comsidered appropriate in the
light of all the eircumetances, including those circumstances listed
in section 25 (Women's Nationsl Commiseion, Church of England Board,
The National Council of Women of Great Britein, Married Women's
Agaocistion). Others supported some system with the ides of need
playing an important part, also rehabilitation and & c¢lean bresk
where possible, (for example the Mothers Union, the Equal Opportunities
Commission, Mrs. Deech, the Nationsl Union of Townswomer's Guilds,

i arriage :
Hnt:nﬂﬁlfﬁugﬁante ﬂnuuﬂzlj-

There was absolutely no support for the idea of restoring =8 =

general rile the parties to their premarital positions.

S




d) Bome specific points made

i) adeguacy and appropriateness of malntenance in general

8. FEgual Opportunities CUpmmission polnted out that in 1976 the

total number of single parent families was 75 D:DGG. Of those 660,000
headed by lone women, ?‘}GIDDG were headed by divorced rﬂntm.z;l_-

Fipures ghowed thet 60% of all one parent families had incomes

very little above supplementary benefit level compered with 20%
of all two parent families. Of this total, 70% of all familiee headed
by lone women were living on less than 14% while only 21% of all

families headed by lone men were in the same position. One Parent
Femiliesa slso mare the point that there is A considerable smount

of evidence that meintenance plays a comparatively small part in
the total income of most one parent families. Omly 6% were totally
dependent on malntenance. This 18 why both organisations, together
with Gingerbread, prefer the ides of atate support inm the case of
divorce - for exsmple one parent family benefit with a clawback
from the non custodial parent. This was putside the scope of the
exercise undertaken by the Law Commission, becsuse they saw no
purpose in sesking to inveatigate proposals which would inveolve =
major shift from reliance on the enforcement of private law
finaneclial ecbligetions apgeinst individuals towards a system under
which sorcial security benefits would be scknowledged as snd become
the primary method of making proper financial provision for

families affected by divorce. However these views are useful in

Nighlighting the fact that maintensance is not of practiesl

1imnartences

-

in the majority of cases.

10. The problems of the ¥ of maintenance together with the
diffieulties of enforcement go pointed out by the Women's

National Commission, Fair Far vision and Rights of Women.

ii)Job cpportunities for Women

11. The Discussion paper made the point very clearly that deapite
the

|
the development of

¢ role which women play in the lahour market,

. sf00t only




not only do they still encounter many disasdvantages in finding
and keeping suitable employment but their difficulties are
accentusted if they are merried (paras 45 = 57). This point is
taker up by Church of England Beasrd, Ma. Groves, Women's National
Commigaion, Egusl Opportunities Commission, Rights of Women and

Divorce Counselling and Advisory Service.

iii) Becond wives

17. The srpument that the ipcome of s second wife should not be

uged to support a first wife wae put forward by, for example,

The Mothers' Unieon and National Couneil for the Diverced and
Beparated. However neither the National Council for the Divorced

gnd Separsted nor Ms. Groves were impressed by mention of resentment
felt by second wives at the finanelal burden on the new marrisge,
because the husband's commitments were known at the time the marriage
was contracted. Feir Femily Division pointed out that second wives

ghonld not be expected te claim priority.

&) Private representations

13, It may just be worth mentionimg that of the comments from

private individuals received by the Law Commission, rather more

women than men chose to express their views and most of the com-
mentstors appeared to write with some direct experience of divorce.
to have remarried again and to have had dependent children from

former marriaces.

f} Coneclusion

14, Ag was stated at the outset, no overall view was expressed by
the professional women or womens' organisations whose views wera
considered by the Law Commission. With fheir concern with the
priority of the needs of children, =z concern expressed by the vast
majordity of those comsulted, and their limited proposals for changes
to section 25, whatever view one takes of the recommendations of
the Low Commission, 1t could not be said that they are made against
the wishes of most women. In fact these proposals are really

a8 question of a shift of emphasis Tather than a major change

in the law and it is thought they will only significantly

effact a minority of cases; but in those cases they

«=s/will help




will help the courts to do justice better than at present. However

thege proposale will not and are nmot intended to prevent orders

tenance being made or continued in &l1]l sppropriate ceses,

whera Tfor example a divorced wife is aged or incapacitated ar has

the care of young children or has her earning capaclty impaired

or destroyed by = ge of substantial duration.
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Mr. H.3.5. Forman, 6;‘ November, 19&0
Law Commissiomn,
Congueat House,
37/318 Jonn Strest,
LOKDON, WC1H 284.

Dear 3ir,

The above group consiata of women who feel that a great deal of
injustice exiats in the present law governing the financial con-
sequences of divorce. With refersnce to ithe report presentad to
Parliament in @Gctober, undar Section 3(1){s) of the Law Commission
Act 1965, T should like the following points to De considerad:-—

HRTAOH OF CONTRAOD, Ag a result of the Diveres HReform Aot 19690,
& bhusband can insist on divorce againat the will of his wife even
although she may have honoured every marital commitment; therelore

his obligaticns and responsivilities should cgontinue aiter divorce.

The presant law faila to make adequate provision for a first wife.
Difficulties arisse in snforcinzg a wourt Oréer Tor saintenances, and
infTlaticon socon reduces the value of sny Order. It is & considerabls
burden for the wife to Eeep waking applicaticna to tha Tourt and to
fight for her asurvival, when an index=linked order would solve this
problem. The lagal costs are counter-productive for boih parties.

BabALIPY IS 4 - MYTH. A woman's contribution in the home is ned
sufliclently recognised. After sacrificing ithe best ECCHCEIC years
of her life, her earning capacity is limited by ege, lack of curreni
training and experience. Seanwhile her husband has sdvanced his
ggrear, with the halp &nd suppert of his marrisd status. A WOIET
who has been ot home; caring Tor the Tamily, during a long—tarm
marriaze, not inm a position to support heraell,

BEOOHCIIC I The starting point for assesaing finaneial
provisicon nly cne—third {as opposed to one—half) of the joint
Ies0Urces. In practice, the minimum has become the "norm" and most
wives find thai they =zra geiting considerably less than one—Lthird;
judgments are extresmely inconsistent and onels fate is decided by the
attitude of a regiatrar towards the circunstances, although the law
reguires that, 80 Tar as practicable, the wife should be kept in the
position she would have bean in had toe mRrriage not bhroken down. i
ig difficult to understand how a woman is expected to keep her sianis
of lisvins on less then one—third of the income wihiiat a husband needs
the remsinder. £ macond wils cannot expect to claim pricrity - unlaas,
of course, the 1969 Zeform ict was intended as a Casanova's sharter.

o
LR

in copclusion, 8 "cloan break" =ay i it I polaotion it this is
totally unrealistic for the racsons )

Toursa




-

Church of England Board for Bocial Responsibility

Mra. H. Deech
Divorce Counselling and Advisory Service
Equal Opportunities Commission
alr Family Division
Gingerbread
Me. D. Groves
Married Women's Assoccistion
Methodist Dvision of Bocial
IThe Mothers' Union
Natlional Associstion of Townswomen's Guilds
National Board of Cetholie Women
Nationel Council for the Divorced and Separate
The National Council of Women of Great Britain
Nationsl Faderation of Women's Imstitutes
The National Marriage Guidance Council
ne Perent Families
Rights of Women

Women's Netional Commission
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Analysis of comments

a)' The nature of wmarriage

%, One of the reasons given in the Issues

Faper# for not immediately tackling the question of the
financial consequences of divorce was the fact that it secmed
to raise difficult problems '"about the nature of marriage,
and about the respective functions of husband and wife."
These were viewed (implicitliy) as matters on which we could

not, without further guldance, come To any conclusions

Fa Many of the commentators in this group agreed that
some effort should be made to determine the true nature of
marriage today. A number supgested that this could best be:
ascertained by a parliamentary d?hﬂ1n.5 whilst the Senate
and the Soclety of Consarvative Lawyers felt that the time
was now ripe for another Royal Commissiom on Marrisge and
Divorce. A few commentators felt that we werc being unduly
hesitant in our approach and that our Proper function was to
"1ead” opinion on this sort of mntlﬂr.E ¥hatever (it was
said by one commentator) people’s intentions were about
marriage, "family laws have not generally been based on a
principle of ascertaining or giving effect to intentions e.g.
custody, nuﬁT%Tr."? A fuTLhET-gruupE felt that even
although it was important to ascertain the spirit in which

people mowadays enter matrimony, the marriage itself usually

At paras. 4 and 9.

e.g. Cempaign for Justice in Divorce (CdD).

W. Harper. it cshould be added however, that he thought
that marriage wss nowadays quite clearly terminable at the
will of the partiess, and that this shonld be reflected in
the Tinancias: sebtlemsnt of their affairs.

Buth ,,e:L - also an ex momber of the Commission's legal

[
s

e
|

&

Lr
snce Council (HMGC) and the Bristo:
the Lord ETHﬁ:ellﬂr’ﬂ commencs in
mily Bar Association, P+O.

Saciety of Conservative Lawyers,

2
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crasted an entirely new situation which on divorce should be
5 own merits and not in the light of aay

3 9

£ &
1%

dealt with on
pre-existing intentlions.

2. Most commentators expressed concern and alarm at
increasing number of divorces,but they offered differing

on the effect which they thought that they

views )
were hoving on the nature of marrisge. A substantial numhsr™"

thought that the "treditional” dafinition of marriage
. ; 13 . :
given in Hyde ¥. Hyde and Woodmansee™™ was still valid today,

and the churches in particular expressed considerable anxiety
lest any further change showld undermine, or should be seen
as underrcining,; the concept of marriage as a lifelong
commitment. On the other hand a smaller number of
4:n.:'-_Tu'.rufrn1.':Lt.n::|:'.'E.J'rEl argued that society, by permitting diverce,
especially "no-Tault diverce'] no leonger necessarily intends
marriages to be life-leng; and that a distinction should be
drawn between people's hopes and people's intentions of
marriage. It followed auntomaticaliy from what this latter
Eroup were saying that divorce should not involve even the
possibility of a 1ifelong financial commitment. Others still

£

Fe : A O s : 8 .
velt that the nature of comtemporary marriage was too yaried

to admit a single definitjon, 13

e

further pars. 6, below.
1 Council of Women (NCW), Mothers Union (MU),
National Commissien (WNC), Kational Board of

Methodist Church Division of Social HﬁSQG?HEDiliLE_F;E?h-
Church), Chureh of England Board of ﬂﬁtlal_nesynﬁsinlllLy,
(C of E). Interestingly the Nalional Council for the
Divorced esad Separsted (BCN8), a self-help group for the
divorced, said that the majority of their members Hﬁﬁ hau_ ”
veparried or vwhe hoped to do sn, hoped for a "ifetlime union .
(1866) L.R. 1. F, and B.. 130, 133.

CJD, Desch, e, EOC (para. #.2).
canvassed 2% para. 31 et seqg of the 1

€. [ HMGE,




6. Intercstingly however, many of those who supported
a "traditional" definition of marriage, did pot think that it
should necessarily be reflected in the financial settlement

A :
14 This perhaps challenpes

of the partles' affasirs on divorce.
one of the main .]55121111’.'?5:‘1]’:5 on which our P‘.HPEI was 1..;1'i'.l‘$_13n.
The Mothers' Unioen and the Natiomal Council of Women, for
instance,both £el11 into this category. The National Council
suggested that there was a lifelong moral obligation which
they thought ought to be "underpinned" in law, but indicated
that its practical application ought to depend on the facts
of each casej; and the Mothers' Unien said that they doubted
whether "the support of one spouse for the other should

necessarily be life-long" and pointed particularly to the
case where the "disability" eor "inadequacy" has nothing to do

with the marriape.

. A- further refinement of this argument,that

"traditiopal™ marriage did not automatically mean a lifeiong
financial relationship after divorce, emerpged particularly clearly
in' the views expressed to us by the Senate. In para. 5 of

their memorandum they say:

“It seems to us that whether marriage is regarded as a 1ife-

long union or as a potentially short-term relationship there

will still be those cases in which financial support clearly
ought to come to an end and those cases in which it clearly
ought to continue indefinitely. The reason for this is that
(whatever form the law takes) in ancillary relief
proceedings the court has to look at the situation which has

#ctually arisen rather than the situation which ideally

14 Compare however the view of the F.D. Judges who agreed with
our statement in para. 22 that it was not "possible to reach
eny clear conclusion on the policy of the law regulating the
financial consequences of divorce without first forming a
judgment on the nature of marriage, end in particular om the
question of how far marrisgge should invoelve legelly
enfarceable life-long rights and duties." Nevertheless
they thengelves had no "collective" opinion on this
questien. {(See also EOC para. %#.1).

L




should have arisen and a general theeory of the rights and
ebligations of marriage simply does not help one 10
differentiate between the wi idely varying setrs of circumstances

H-L
which occur on divaorce,

The same view is also perhaps implicit in the Lord Chancellor's

v s e hely 16
address to the Family Ear Association when he says .

"divorce itself creates the situation with which the Court

must deal as egquitably as it may ...."

B. It should be noted however that the argument

not necessary to form an opinion on the nature of

before deciding on a policy for the financial consequences o
diveorce can "work both ways". It can also be used to jus
the possibility of continued support after divavcn}? The
Society of Conmservative lLawyers &nd the Braistol Registrars
bath pointed out that in most cases situation "Hhifh_hﬁE

. : - : T B
actually -arisen" at the-time of the divorce involves children.

¥ : . 1*
In the view of the former =l

it is because of the neads of
the children, that mothers are entitled to life-long support.
Farther, 1t 18 becguse on marrisge women accept the
possibility of motherhood that married women are entitlied to
life-long support in principle”.

e 1k di8 3 esting that the Scots in their Report
appear to hs >ted the more pragmatic line, snd to have
refrained fr any detailed discussion of the contemporary
nature of marriagae. Perhaps however iheir task has been

eased by The faset that it has always been a part of Scots law

15 For similar reascns they also doubt the wvalidity of CJD's
aufd Dtnﬂr=']efﬁumﬁut that the change to "no fault”
¢ivorce reguires a new approach to financial conseguences,

16 AL p.10. See also Nat. Fed. of W.I.s and NMGC (p.l).

17 See e.g. the SBenate's comments at para. B.

18 It is estimated that in B0% of divorce actions, children
under the ape of 16 are involved.

19 The Bristol Registrars have "“no strong fellings" zs to
vhether the concluding direction of s.25 should be
revained.
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“that th ' F gliment between spouses coase

|
divurﬂu.“hm

b) The financial consequences of divcrce

(1) Introduction

10. Although numercus permutetions can be, and indeed

were, suggested for a law governing the financial
't
consequences of divorce,“l the views of our commentators

fell into three main cstegories

{a) Those who favoured retaining the present law

{("Model 1" in the Issues Faper).
(b) Thoze who favoured giving the courts a discretion,
which might or might not be combined with specific
e

puidelines (effectively "Model 2" in the Issues

Paper)-

e who favoured a "guiding principle” other than

present contained in section 25.

the complexity of many of the opinions expressed
sort of "head count” would be an unrelliasble

Kevertheless certein trends

B e e

PE-\.T.‘H.* _;.lil ]."-"l

for instance the Scottish Law Commission's sevenleen
possible principles. Many of these duplicate one_
sniobher however.




(2) Betention of section 25 of the Matrimonial
Ceuses Aot

£ Only five of the consultees seemed Lo unequivocally
@2  The vast majority

favour retaining the present lawv.
regarded the concluding direction of section 25 "to place
the parties, so far as it is practicable and, having regard
to their conduct, just to do se, in the {fingncial position
in which they would have peen if the marriage had not broken
down and csch had properly discharged his or her financial
ﬁh]*gutjﬁna and res PD]mle*a ties towards the other," &s

ither impracticable” 23 or inconsistent with a divorce law

. : =l
ased on irretrievable breakdown.

5 against the majority view (that "it is undesirable
have a statubory provision on the books which everyone
i

agrees lIs unworkeble")"” those whe favoured the present law

men, Associgtion of County Court and Dis
Registrars, the Methodist Gﬂu.rh he Society DL
Conservative Lawyers, and a ”rfLI ' group called
Fair Family Division. Aﬂﬂlblﬁﬁf| r however there were
a couple more ¢commentators who un;u; l¥y favoured the
pwnufuL law:eé.g. Ormrod L.J. who favours the refention
of a wide discretion and -thinks the cont ng direction
of 8.25 18 overidealistic, but concludes that it "“has
done no harm because from the outzel it we Pfﬂﬁﬁ”iﬂﬂﬂ
that it was no more bGhan &n unattelinable £ See
glao the Divorce Counselling and ﬁu'*-w“J service who
say that the "court mmst be left with th liscretion
that it pow hes" but who do not comment rrﬁﬁiﬂLuy (a7

the gengral applicability of the concluding direction

ol
ol .25,

Lord S
o 1

T
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e.g. EOC, WHC, MJ, RCW, the Bengte, the C of E, FD
Judges, Ley Observer 11m1lv Welfere Association (FWA),
HMGE, uUft‘::E' Oler Bociety. See also the Lord
Chancellor's views at p.8 of nis =doaress o fthe Temil
Assopeiation, 4 munber of others e.g. Coe Parent Far
regarded the spprosch a8 so fundsmentally plsteken dE
even to reguire specific comment.

2.F. EOC and CJD, Qf. Ormrod LJ who says that s5.25 is
"the esgentizl counterpart to mo fault divores".

¥D Judges, para.-J.




suggested that it was because marriage involved "irreversible
effects and disadvantages™ that the possibility of

lifelong financial support after diverce should be retained.
Lord Scarman sugpested that the concluding words of section
25 were of value if they applied to some cases, @and "there
are very many cascs to which they are applicable”.  The
Association of County Court and District Registrars thought
that even if the statutory objective could only be attained
in "exceptional cases, nevertheless it is a goal which should
be pursued in all cases ard zchieved where it can. The
attempt to reach the objective is generally felt as the most
important duty laid on registrars by 5.25 and to be the
guiding 1ight by which the whole section is to be understood.”

13. Not all of those who wished to see section 25
retained however wished to see it unaltered. 1n particular
the Registrars suggested that the concluding direction might
be altered to ensure that a party seeking financial provision

should not be put in a better pesition than they had been in

at the time of “dissnluticn".'E?Ennvvrﬁn]y not all of those
who wished to see the ﬂverriding principle of section 25
dropped, wanted to sce it disappear altogether as a
consideration for the court. The Senate, the Church of
England Board for Social Responsibility and the HNational
Foard of Catholic Women all suggested that the possibility
of putting the parties in the position in which they would
have been had they remained married should be added to the

- 1 - & - Fj
guidelines presently contained in section 25. ==

- -
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cf, Tunn 1d's comment which says that the concluding
direction is impracticeble in "gll but a small minobity
ol cases.™

Invariably of course it is the date of separation that
is more imporiznt in terms of financial impact.

Eee also The present




14, The Scois . makes only pessing mention of a
section 25 type approach, pertly no doubt bscause "no one

has ever married under Scots law in the legally justified
expectation that he or she would be suppurted for life even
mis A

gfter divorce. They sugpeat that a direction to seek to

praserve the economic position of divorced spouses impli_n!_: a3

continuing obligation of support and that this ie

inconsistent with the idee that divorce should terminate a
S0 ' g . .

marrisge.” In practice, they sgy, it is capable of

BES.
causing injustice. Additionally they criticise

for internal inconsistency,.on the basis that 1ts

direction is undermined by the list of fzctors
court also has to have regard - particularly those that

emphasise the duration of the marrisge and Lthe contributions
21
8

made by the parties.

(5} HL"'J'-’d] of direction to the court to seek to
5 An-the ‘:Il::"lI:..a-J. poOSition Which

'i'h it -,--:,u]’: ':1.'-;'&:2 been had the marriage not

= —

down : a disc etionary anproach.

A
considerable suppor amorEat our

scademic commentators for abandoning the

i Ll e —

Para. 3.12. Prior to 1977 of course "people may
married. .. in the legslly Jjustified -:-:-;_::::t’*.,jun
they did not conmit any matrimonial offence, and
lew was not chenped, they eounld not be divorced

their will, but that is s different mstter”
Para, .45,

Fara. 3.47

Erom BCW, WHG, Married Vomen's Assoc
Tay Observer, Toem Arnold M.P., Duon
the C of E. the Bristel Courts Bcheme
Bristol Registrars and Ormrod L, J.
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concluding direction of section 25,  thuos leaving financial 24
1

settlements on divorce largely in the hands of the judiciary.
In favour of such an approach it was said that "Every case

4l
is different and requires a tailor-made solution" “~and that

the advantages of flexibility greatly outweigh the

The Family Division Judges supgpested that the Simple
substitution of the concluding directiom of sectiom 25 by

a formula such as "to meke such orders as may be reasonable
would probably not result in a major change of palicy. This
is because the pessibility of 1ifelong support is also
contemplated in section 28(1) of the Act. The majority of
them felt that any change of olicy in the law sheuld be
worked out by the courts in the exercise of their supgestad
discretion "to make such orders as may be reasonable,” Cf.
the. Lord Chanceller's remark that "The answer must be. that
the statute poverns, but the case law must illustrate and
piride .

Some commentators also suppested additional medifications,
See further below.

Dunn L.J. See also Ormred LJ's recent decision im Sharpe
v. Sharpe, The Times, 17 Feh. 1981 where his Lordship
observed "it was often said that the Court of Appeal was
inconsistent when considering family finances. Each
family was unique, snd often decisions decided om
different facts or even similar facts, were not always
helpful ... The judge had to go through the exercise of
section 25. There was no nced to lock at the reported
cases”. The KMGC said "We should be surprised if the
Law Commission managed to find any escape from a system
that gave the courts a broad discretion to do what was
appropriate in the light of the parties' needs and
circumstances™.




possibility of uncer ainty. This group of commentators
divided however on whether the present "guidelines" were
adequate; &and some of the Fapily Divisicn Judges even
doubted whether they were nceded at all. In regard to the
latter point the division of views amongst the judiciary
perhaps particularly illuminating, with a number of

Division Judges, on thte one hand, sdvocating a comuplete

discretion "to moke such orders as mey be reasconsble®,

. : i : .
and the Bristol registrars’’ on the ) sugpesting that

ifresgh paidance™ was B GOSE i ] ght of chanpes inp

attitudes an: ginions since wWachtel,- "especially as
there is, at 1 ent, 1little dialogue betwesn Registrars
and the high=r courts regarding these matters,® Others

prasent giidelines might be alterad.

puidelings BusEagtean

a divig

sCgulresd

They were not however unanimous on th
in particular said that the gnideline:
helpful and Ormrod L.J. implies this.
ctiavion of Distriect and Coualy Qourt

para. lb, below,.




support for a custodian of children in order to
compensate fer loss of earning power by reason of
custodianship and to include in appropriate cases
support after the termination of the custody where
the custodian's financial power has been adversely

affected because of it:
support for relief of need where necessary;

support for a short period for rehabilitation where

reasonable and neccssary;

in the case of a long marriage, or where there are
other special circumstances which justify it, support
o 1iIE.'";9
Additicnally,whilst joining with two other grﬁupﬁuﬂ in the
suggestion that section 25's present Dverridiug_prinriple
would better appear as a guideline, the Senate — also
Suggest that the present puidelines should bBe amended ta
give more prominence to the concepts of the "clean hreak" and
"rehabilitation". The present emphasis’ (it. was &
said)} on the parties' earning capacity was insufficient. '

15. Against this policy it was forcefully argued by the
f County Court and District Repistrars that it

Atzociation o
15 much easier to find a just solution if there is a guiding
principle: "to remove the guiding light is to allow flexibility

o go mad; the problems of inconsistency are bad enough as it

59 These guidelines bear Some resemblance to the "five
principles" proposed by the Scots, with the exception that
the Yamiiy Division Judges do not expressely mention the
Beobs principle of "falr recognition of advantages and
disajvantagss.”

C of E and NECW. See para.l? , above. See also the present
s.25(1])fc) .

Paras., 12 and 13.

sge also the comments of the WRC, the KMGC {(who supgested
that future pguidelines sheuld offer positive guidance, but
Teave plenty of scope where their aim cannot be arhicsed}
and the Bristol Courts Family Congiliation Service who alsa
suggested that more emphasis should he given in the
guidelines to yehabilitation and the"slesan break” The Law
Society are also expected to make recommendations aleng
these lines. The lay Observer supgests that more emphasis
might be given to the "¢]ean break" principle.

12




e
i5." Moreover, despite what might be called the
“eztablishment" Entinb:dsm for a judicial discretion of some

nd, the Scottish Law Commission's criticism of an untrammelled

ki
discretion with "no ascertainable objectives", provides an
i

interesting contrast. ' ' The arguments that they use for not
L

retaining their

present law are largely the same as those which we canyassed
|||I'
in paragraph 69 of the Issues Paper; but they cenclude: 4

" We accept that the courts must have a large measure of
discretion to enable them to deal with the great variety
of cases coming before them, We also accept that an
inappropriate or too limited objective could be worse
than none at all. We are convinced, however, that the
disadvantages of the present system are such that an
dttempt must be made to provide some more ‘specific
guidance to the courts, the legal profession and to the
public on the purpose or purposes of financial provision
on diverce, and on the principles to be applied and the
factors to be taken into consideration therewith.*®

sape Teasons they sleo specificelly reject
ithout its eoncluding direction” type af

Nevertheless, whilst it is clear thet there is great deal

of dil{ference netwenn, the on ne, ‘an unfettered judiéial
discretion (with no

el =L 0 8 A R ] o "'5-.1.5-_."3'.".“5., it -is

muen difference between section

direction but plus, rerhaps, revige

recommenced approach in Scotland,

depend upon the terms in which any

v % Ty -
L,

r— — = -

slso tho 4ﬂ” o Conments, Paredoxic
Ars seemed to welcome «the court's
harpe. The Times, 17 Februs

£
sil)

above |,

yaras. 3.56 to 3.




[8) A ne¥ puiding miinciple

17. For those who felt that the present law was
unsatisfactory and that a judicial discretion wonld be too
uncertain a solution the Issues Paper raised the possibility
of 2 new "pulding 1:|1'i11-|:ip';r.;:" te replace that contained in
the "tailpiece" of section 25. Those suggested were
primarily the relief of need, rehabilitation of the
economically weasker spouse, 2 "clean break", restoration of
the parties to their pre-marital positions, or & combination
of principleg.q? Not surprisingly there was little support
for any single principle taken entirely on its GHHLE and

to & large extent commentators agreed with the various
individual criticisms that were  suggested in the Issues

5 e P . foes
Paper. EUEHUT particular criticisms were: in relation to the

clean break,that it was not by itself a "model"™ - a principle
was £till necessary to regulste division, that it would work
unfairly in relation to parties who were bad savers, and that
it could cause injustice where the parties owned & business;
in relation to the rehabilitation appreach, that 1t did net
cater sufficiently for the marrizge where one party had gaized
economically irom the efforts of the other during the marriagse

but the other had not actually "suffered"; and in relation to
the "needs" appreach that it could work unfairly where there
was no "need", but where one party had nurnrtheiess "lost out"
economically through marriage. A number of commentators slso
mentioned the importance of giving due weight to a party’'s

"contriboutions™ to the econcmic

47 1t was suggested in the Issues Paper that the other
puﬂﬂqhi!iiy canvassed, some sort of statutory formula, was
not in itself a “principle™: para. 835. Even however as a
means of implementing a particular prineiple this approach
ditracted almost no support (see however the EOC) ; most
of those vho actually commented on it found it too
complicated and inflexible an idea.

And there was absolutely no support for the idea of
restoring as a general rule the parties to their pre-
marital positions. In most cases this was viewed as
unrealistic and impossible. In cases where it was
possible, for instance in the case of a very short,
childless marriage, the Association of District and County
Lnu?t Registrars considered that it could already be
achieved under the present law

I'he reason of course why the "models"wore presented as

I p it g e iy ety 3 4 E - = :

EF#EJ?LQ principles was in order to highlight the problems
14t were dnvelved in a change in the law, B




well-being of the fEmi!y-bg Nevertheless there was
considerable support for a law that reflected a combination
of models, and it is of course this option, embodied in

s" justifying financial relief that the

their "five principle
.54 and 3.60

Geots have adopted in their Report (see paras.
: : et e

el Bseq + )« From the strictly & analytical point of view this

asort of preference does give TLGE

the preferred combination of models

any room for mancevre for tho

Consequently,

is becsuse il
y e
contains, a5 does the Seots’,

courts it becomes to soms extent subjective.
- Gt e 4 o
the difference between, o th2 one hand, a combination

of principles tempered by disc retion and, on the other, a
3

i, - i
discretion goyverned

18. Thore were perhapg two main recasons why commentaltors

thought that a law poverned by a single principle would

unsatisfactory and would work is ice in individual
a) ehildren, and b} to a lesser exter the need Lo h:

a4 principle or principles regulating listribution

-\..._,l

property acgquired during a marriage.

a) Children
o o g 3 NS
The Issues Psaper was often” criticised  for not

devoting more attention to the inevitable inter

relaticnship of pervicdical payvoents Tor I pOUses

periodical payments for th
respected. the Commission's intentions in

publiec discussion to the issues opn which

there was real controversy, a number of

oo to cerbein difficulties. This
or principles

1

by specific guidelines is somewhat blurred.

This seems an important omission, a I:thLh it is of course

an element of the present law by virtueof n.HL[l"?,+
thought to be a significant consideration by a number

=l
i,
B

¢commentators (e.g. the Repistrars, Bailey, Metcalf, and the

Townswomen) and is given specific weight in the Scots
second "principle" justifying fipancial provision, "fai
recognition of contributions and disadvant tages." (The
ocots had rejected it however as a predeminant approach
feeling that the principle of equal sharing was a better
Starting point.)

See also para. 1& above,

See also para. 6{1i) of the Issues Paper.

e.g. By Une Parent Families, Gingerbread, O0'Donovan,
Perlman, Metcalf, etc.

[4= arepe
- el
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19. Despite the faect that mest of those who Tavoured
idea of a law governed by & particular prinsipls sdvocated a
variety of "combinations of modele", some more Or less common
themes can be extracted if one looks separately at the

peesible situstions in whieh divorce might occur.

{i:l_ I']_Ek.'[']'.':-l.a.l:'l:’-E with iznti.'l;le:u]gn: f:.l|'-|_1|_":'.|"'l.':|]

L

20. There was no dispgreement with the fundamental principle
that after a divorce both pareris should be equally responsible
for supporting the children of their family until such children

e no longer dependent; snd that in £he normal case,; where

anly e parent”- has the day-to-dsy care of the children,

that parent too should be supported to the extent that tha need

to care for the children prevenis him or her froo providing
for his or hergelf. To this extent a "nesds" zpsrosch

= el

Eernerally approved. However opinicns 4Aiff:

igsues, particularly on whether this was the only Gy
continuing support that should be available, whether
be-seen primarily as the ¢hild's support, when depsadency

ceatsed and the role whick should be undertsken by the State. -

2 As will be mentioned later, Eth.CﬁHHEnE?TDTE? not juet

-
tnose who advocal an approach %o the finonecigl cone IeQUENGEs

af divoice bas a8 particular "principle®, strongly ureeéd

ed
Chat fhe whele process of divorce should be more "ohild

centred™y; and, in keeping with thisg,a :uuhuvgu sugsested thes
provision for the children snd their ecustodian parent should

be the primary type of contimiing financial obligation on

divorce. s One Farent Fanilies put it, it would be a1l and

= e S

o8 A number of commentalors emphasised that this should not
necessarily the wife: Perlman, Hatioral Counc for the
]-Il"n"zll"[:ﬂ':] and’ oen -:II-E-[’ CdD: see fU;'LhF_'r_".' S8 . tlEl{"..‘_-.‘.

cee Turther par 35, below for commentstor's visws on the
role of the

See further para. 33, below. Bee esp. One Parcnt
Fepmilies, KAPD, O'Dosovan, CJD, Perlman, Metcalf.

The HBcots r : ; pD:h1n|-1tT thet provision for the
chlldren sh the only objective on diverce: psra.

" S
=




and possibly more than most families could afford anyhow. It
was also suggested by a feyw commentators that the custodiam

parent's claim for support should be treated as a part of the
b

's claim, rather than as an independent right.

child

e Two further matters on which the consultation was
upresolved in relation to parents with dependent children were
the date on which dependency "ceased” and the guestion of what
should be done with any matrimonial property, in particular of
Course, the matrimonial heosie, during the period of the
children's dependency. Seme conmentators sugsested thutrq

children ceased to be dependent when they went to school ~,

; B4 -
others when they left. Others still opted for an age when

ey

the youngest child was midway between those two

thought seems to have been given to the guestion of school

|

holidays. As was noted above there was not 2 great deal

0f discussion of the distribution of matrimonial property

Where there were children. A number of commentators Favoured
67

g Hecher

type order in respect of the matrimonial home, hut

. y : : : 313 g ;
the Campaign for Justice in Divorce were anxious that this
& i

should be restricted only to situations where it was an
ab=olute necessity, and even then hedged about by provisions

for compensation of the "excluded" paTty when the house was

eventually sold. ;

B2, See e.z. O0'Donovan and CJD. There is of course sonpe
evidence to sugpest that spouses are mo ready Lo pay
maintenance for their children than for the other spouse:
see further below para. M.

CJD for instance.
hee e.g. the Scots Report, paras. 3,104 and 3.107.
E.g. Metcalf who suggested 11. The Mothers' Union sugpested

that all orders to spouses should cease after-5 years and
that they should then have to be re-examined on the basis

of "need™.
e.g. Metcalf (but cf. Ong Parent Families) Deech.
(1973)(1980] 1 A11 15.}{.! But cf. now Rushten v. Pushton

(1378) 1 F.L.R. 195 and Carson v. Carson The Times 7 July

1981 which indicate the possible disadvantages of this type
of approach (see further n. 151 below),

They were divided on this.

18




i ifes Wwith no children

@3 In the light of the gencral conclusion amongst the

"professional and academic™ commentators that the concluding

direction of section 25 was no longer appropriate and further,
in the light of most commentators' anxiety that children
shovld be seen as the prime consideration on divorce, it is
perhaps not surprising that there was little sympathy amongst
those who wanted a "guiding principle" for the diveorced

spouse who had had no children. One © sugpested that

in such cases a division of the matrimonial property was the
only appropriate way to resolve the parties' financial

affairs on divorce. Others however supgested that even if
there had been no children there could still be circumstancees
where it would be appropriate to order one sepouse to make
payments to the other for the relief of a marriape-related
need, ?ﬁtu' for a short pericd by way of rehabilitation, (i
the case where there was no

divide,

rT1ages where the Ehi][lr'un_ Are 1o "l_fnrrL-r L]--*n- ¥i l.]

Here ‘again commentators who wanted & "guiding principle’

L L g

were divided. There were four main apprcaches: a "“clean

break", rehabilitation, the relief of need, or a combination

of & number of principles. Few thought that all eases could
! : s :

be covered by a division of property alone and it was

&5 ”TT'“ﬂ]f ana ¥ Be |'1."|i:11|. ""“E' CLTHU l'I'l;.:-|:|~-‘Jd= "The Clean Break on
Nivorce" L 981) Fam. Law
70 The way in which many of Jm comments have been phrase

4

a nas
ofyen nade 1t difficult to extract a separate view towards
the th]d]eﬁﬁ couple, particularly the childless couple who
divorce after a long marriage. Nevertheless many
comnentators' general view of the "necds" and “"rehabilitative
approaches seems equally applicable to childless couples as
to the couples who have children who are no longer dependent
¢n them, e.g. Mothers' Union.

e.g. O'Donevan, LOC (where she is young and childless).

Fut see PBennion's comment.




generally recopnised that the spouse who had forg

employment in order to care Tor the children of the Tamily

should be "compeneated" in come wavy. Some Tavonred a
i

rehabilitative payment or allowance (or proof of need)
which would be striect 1'5r limited in terms " yegrs, irrespective

tha recipient's requirements alter : Others
thought that there should be an obligation to support & spouse
who could establish "'Etiq’;:l"?l':" but 1t was significant Chat
the who those who favoured thi= approach emphasised that
need should be marriecevrcéath?ﬁ and should be eonfined
cases of scrious economic ha:dship.rT To do otherwise,
was felt, weould only effectively continue the present law
because most women would be able to show that they had been
"supported” to a grester or lesser extent during their marriages
and that accordingly they were in "need"” as a result of the

breakdown. Throughout the coaments of the professional and

icademic group there was a general apprecistion of the e

o , : 78 : .
difficulties faced by all women,' and it was partly for
regson that meny felt that a clean bresk or a rehabilitetiv

_— - =

7. Deeuh
"+ e.g. CJD sugeested three ysars, the start of which could
e postponed il Gl L‘-l’l"lill‘“{:!] were under =chool aga. Deecn
u'Lr::od “a. Tew ye The M.U. sugpested five years
At do s=em to- envi that peyment might continue beyond
hen if “'ﬂd is established. ©'Donovan.
ELg. FPerlmam, EOC,
B ¥ v Rat, Co. for Div, and Sep. M (p.2), <f.
sustralian Family Law Act 1975, 8.72 and New Zealand
Family Froceedings Act 1980. CI. the.Scots' approach
to grave economic hardship.
This might of course mean & severe drop in liwving standerds
for a8 spouse who had beer caring for the children of the
family if the children's maintenance had been calenlated
by refeyvence o the lamily's fermer standard of living.

S0e e, . -paras. 47-57 of the Issues F This was also
'harﬁd by those whe favoured giving 60 1 “digcretion™
ccompanied by guidelines, I h i -
gEroup of FE[I“ZL'IH egid that in
recession they are less often able
under s5.25(1)(&) wives' income and




ewerd glont would sometimes be inadeguate Neverthe

there was a8lso a feeling amongst some commentators, expr

for instance by Mrs. Deech, that "The working woman'

1
hardships are caused by all men and it is not fair to
penalise thc diverced man for the faults of male society as

a wPUlv”.?j

25 In the final analysis it would seem that most of the
commentators who fayvoured an approach based on a "principle"
felt that where there were no longer dependent children there
would be too many disadvantages in a single approach and

the court should have 8 degree of freedom to select the
principle, or c'::-l:-.]:-i1|‘511]c:-n of principles, to suit the noeds

the particular :aﬁe.dﬂ

s See also Metcalf, ”H1vnrre the Right to Life-Iong

THRe A |
Maintenance" []'1‘:\ M L fE G671 and ;;].‘.‘1. .51 of
the Scottish Law Lnnri-f:an 5 Hi:&]t on 1iu 1t and
Financial Provision, "In so far as empla E.533 23
of women or men flow from marriags or
for children of a marriage they are re

financial provision on divorce, and w

gccount léter in the anproprihtf contes

ds they do not, they are in our view i

policy on ||ﬂ|nc'11 provision. The faci it a person
belongs to a section of the population which .is at a
djunqrﬂﬁ1nh_ in the labour market is not-by itself a
reason to impose a financial obligation on Somoone wWith

whom he was formerly connected."

e.g. Deech (who emphasised the need to ensure that the
order was fair to the payer. See also the New Zealand
legislation of 1980) FWA, Nat., Assn. of Townswomen's

Cuilds, Justices' Clerks, Nat. Fed. of WiIs, M.U., EOC,
RCDC and recommendation 31 (b)) of the Scois Report ("the
order is reasonable having regard to the resources of

the parties™).




(5) Conduct

26, To a certain extent the comments that we received on

whether conduct should bhe an element in the financial
consequences of divorce, and if so to what extent, cut across
commentators' prefterences for the present law or a discretion
or a guiding principle. The predominant opinion seems to be
that the balance struck by the present law is the correct one,
although it was suggested by @ number of people that HuuhtglEl
has led to misunder51aﬂﬂiugr,ﬁf As anticipated in the Issues

Papar, comment fell into tlhiree maln ca

(i) Conduct should be irrelevant
27 In addition to the obvious argument that if conduct is

irrelevant in the divorce it should also be irrelevant to the

consequences of -the divorce, & small number of commentateors

sugpested that if, as they thought, financial provision was to

be entirely based on the needs of the children of the Temily,

questions of the parents' conduct should be ignored.

(ii) Conduct should be an essential element in determining

elligibility for financial provisicn

i P For a variety of rcasons a number of commentators

wvanted to see conduct play an essential role in financial
o
= A v - - - 0
proceedings. * The most common justifications were that

B1 [1973] Fam. 72.

B2 This would seem to sccord with the Lord Chancellor’s
suggestion made in his speech to the Family Bar Associatiom,
that the Wachtel principle should be reviewed: p.10.

8% e.g. Bermion. The Nat. Co. for the Divorced and Separated
pointed out that conduct was still relevant to divorce
and that the concept of irretrievabie breakdown was
undermined by the fact that a petitioner could not offer
his own conduct.

¢e.g. CJD, FWA, Metcalf and O'Ponovan.

viz. Soc. of Conserv. Lawyers; Deech, Bailey, Perlman,
Mat. Co. for the Diverced and Separdted and the Nat.
Union of Townswomen's Guilds.




was most ]?Lﬁpll- S expectation that bad conduct should not be

""Eh._H.I-"ﬂ” T and -..]!i-lt 1 inquest into past condyct had a
“cathartic" effect on the parties and preyented f

Pl

uture
hirrerness.EJr Restoring "conduct" was also scen by two
commentators 85 4 necessary part of "tightening up" the
divorce laws and of penera ally making sure that divorce was
not available on fllmsy or contrived evidence. 25 The various
objections to holding #n inquest into the parties' conduct
in every single case were not really tackled, although the
Society of Conservative Lawyers did say that they thought
that whilst it should be a consideration in all cases, it
should only be in exceptional cazes that the quantum should
be affected by conduct.

L

11 Conduct should only be a factor in exceptionsal

ciTcumstances

= The mai ITI'_I‘it}’ of those who commented on conduct

balance at present struck in section

To apgree that t]
o x 85 e :
the right one.”” It was wide ly felt, as paragraph B2 of

e.g. FP"]L;- and Soc. of Consery. Lawyers,
Beach and Rat. Co. for Divorced and Separated.

“Nat. Co. for Diverced znd Separated and Soc.
Lawyers, p.7.
v Ormrod, Iud.,
co, BOC, WHC, ILasy
Mot :

la L :-'." By

K

in their Report on Aliment and Flﬂaﬂttﬂt FIrOVision 1s mOTE
Tefined than that adopted at present in this country, hut
it too would [unless the n:-::-ru]ua has affected the economic
basis of the claim) result in conduct being relevant only
in Nery exceptional circumstances ("where it would be
manifestly 1PEEUITﬂUJE to ipnore it™) and only in relation
to two of the "principles’” which can be relied on for
continuing SUpport (viz. in relation to the principle of
“fair provision for adjustment to ]nﬂ-:'p{mj--ru-c-” and in
rejation to that "“for the relief of grave fi nx'ﬂ1
hardship"). 1In these two ceses the court aulc be looking
to the "future" and thercfore might be justified in

taking account of exceptional past conduct. Under the other
principles the court would be concerned selely with
ascertaining an "accrued entitlement® {or providing for

the children of the family) and sccordingly conduct shonld
be irrelevant.




Issues Paper had 51153._-5:[:_5]! 1]|a1_' any |'11:'h|:'2' sgipntion would hLe

either impracticable or unjust. Neyertheless it was felt by
.l';l:- L ' 3 ' J
a number of commentators that although the principle behind

the present law was the right one, Wachtel and many of the
cases since Wachtel had "deprived the law of its meaning®

It was in their opinion therefore desirable to "reformalate"
the present law to make it guite ¢lear that conduect should

be a factor where it can be jguite clearly shown to be the

the cause of the breakdown. The judges of the Family
Divizion ™ observed that "if sensibly applied" Wachtel should
cause no difficulty, but acknowledpged that there is 4t present
"a misunderstanding of Wochtel by the lawyers, who advise

their clients that Wachtel yirtually rules out any of issue

of conduct im financial proceedings'. They suggest that "if

bne could get away from the words "chvicus and gress™ &and

stress the sspect of repugpancy to justice to disregeatd conduct
ticular case, some of the dissatisfactien might be

remoyed"

1, Bafore leaving the question of conduct, special mention
should perhaps be made of t]E‘ '-u"-g:l*-TT-.. 5' yiews, because they

were -divided on th . They point te the continuing

S B.g. MRley 0w,

Vhose remarks are made on the ae sunption that the law will
conbinve %o provide for "life-lang .:*.‘.'.u.:-r‘“‘ N pATR.Ze Phey
particulariy spproved the court's decision in Robinson v.
Robinson (19 December 1973, unreported) where Scarman 1d
(a5 he Lhen was) observed "'L]'r= statute tells the court that
egnduwet 18 relevant. The Court of Appesl 1n Wachtel has
givea guidance -as to the weight, relevance wnA value to be
ghvached to the conduet thaot the statule has said is
relaevant”.

Orarod L) 0 Suggested tnat there was "a place for bad
conduct aft eparat ' ¢ also New Zealand Family
Proceedings A 150 which mentions the con r~.=-1-;.i; of
"rapugnency to stice”. DThe NHGE f‘l—']_t. that if the court
Was encouraged I:n l_..J'J.del"-RES in the direciicn of a "clean
break™ or J'E_-!ll;-,::.?']].;:.'p.'::'l.'-il‘_':l!"h_, conduct would less importent anyhow,

bee pages 6 and 10 of thelir comments.
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in the majority of cases there is no difficulty in
blame. & majority of registrars, the Associatlon
says, foel that it would he gj:||j'1_|5-"|,., and be Telt |'.I:|-"

1jtipgants to be unfair to confine the cases where

e

use of the "fault bassed" grounds for divorce” end suggest that

ascerbaining

the

onduct has

any bearing on financial provision to those where the

misconduct is "gross and obyious", since those words impose

a harder test than the facts seem to call for ...

There Is a

general feeling that conduct 15 relevant and a large number

of our members admit to taking 1t into account; Some are

convinced that it can be very unjust te ignore it".

c) " Further points raised by the professional and

CommeEntators

51, In the Issues Paper we 5et out to "focus

=

whiat we believe to be the Ffundamental ]'J!"-.'Z-t'l1-_"T.':f

Some of our commentators, notanhly One Parent Panil:

4

Jenny Levin, felt that we failed entirely in 1

[
his

Others thought that there wvere alsoe other probless
fundamental some mot so, that we had failad to dea

that we had given inadequate attention to. Before

to draw any conclusions on the problems that we did

15 therefore necessary to look at the other issues
drawn to our sttention., They fall into three msin
2) The need for comprehensive reform of the

i DCES5a

b) The need for improved State support.

i -

chiective

1

i

2LE

apd ¢) Specific difficulties and detailed improvements.

In 1972 of 162,867 peti ne for divorce 37 ware base

on "behaviour", znd 27 adultery, This compsres ¥
feinl Steatistics
trimonial

20% based on two yesrs seperation: Judi

i
1972, Cond. 7677, Table DE{b): Mzidment, "HMai
Statistics 1979" (1380) H.L.J. 11&8.

Pl\."":\. w :“-

-
La




(1) The need for comprehensive refc ym of the divorce Process
57 Although the idea of a Royal Commissicm only appeared

in two ::'-*"]:“"i-"’-r‘j‘i"‘-“";?f' the supgestion that the whole law of
diverce was in need of reform was & common one, either expressly,
or implicitly in the ohservation made by a number of

commentaters that the present law had been allowed to

deyelop haphazardly and without regard to any particular

Y
-

principle.

L Another aspect of the £all for compreheasive reform
ways the priority, already munt:cued.uH that meny of our
Commentators” thought should be given in all matters to the
welfare of any children of a divorcing couple. -This concern
cut right across commentators' views on the guestion of
financial support between former spouses. It emerged in TW(
particular areas - -::1:-'-_'.'l'w}'r'm':%'"'-I and financial suppert.

relation te the former, alary was expressed from & nus

£
gquariers that the courts too often assumed thet it
¢

best 1

to the latter, groups A5 diverse as

terests to be in his mother's

J_-n-':.'l-"?. on the one hand and One
pested that,
gonarously
auch attention is focussed e Deeds
grent Families pointed out that in gquestions of
the children's interests were not, even inm

™ .
enance, the

See para. %, above. In effect this is alse the primary

requirement of Abse's Motion. See also M.D.

See in particular CJD's comments on "no fault divorce".

See alse the M.U.

Sep parTas; 18 and 21 above.

g.p, NCW, MU, Nat. Bd. of Cath. K., OPF, Gingerbread.

S2e the terps of Abse's motiom which calls Ior a

review of existing practice and procedures relat ing to
the custody of the children of the parties, with a T'“W
to ensuring that greater nmpvuq1h is in future placed

upon their interests and welfare

101 E.p. NAPO, CJD, Perlman. The Lord Cha mceellor's views on
this nuestion appear at pp. 15-16 of his eddress.

iy
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(2) The need for impr

53 One of the
108

Paper

o

the financial consequences of

on public expenditure of any shift away from pri

roved ctate

Mmein

I nRorG
reasons eXplreast Tasy e

far our declining to undertake a majoer review of

divorce was the possible impact

vate support.

The general tenor of our econsultstion however made it

esgential for commen

one level, as
private

1rre

support wa
aevance,

that over 0% of
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ciretmstances in wWiieh @ continuing oblig
Spouse after divorea should exist,
would have to bear the extras hurden of

“needs", rar instance, were not strictly

. 11 - i
thelr marrisge 1 {or whf were unprepared to "rtﬂﬁhllltFLE"

thenselves), 4 numbeptl? argued that any increased public

expenditure would in 511 probability be offset by the
savings in legal aid arising out of = smaller number of

—t
- - - - 3 -I—].
aisputed financial proceedings, 3 It was also argued

114
thut because of the generslly low level of maintensnce orders
and the frequency of default, man ny of those who hove

their faveur are still forced to depend on supplescntam

7 |
in any cntu.ilj Gonsequently it would make 1ited

- -1 ™ r -
Sucn- orders were naver made et all.llJ

commanta L.:.:'SJ']'?

i hupmber of
ultinate success of = now appresch
tonsequonces of divorcde wonld dep

enployment, guaraat

e i =T
vt el

2 i

tiougl

e.Eg. Una Parent .
pre_'lur-r* Yy evidence to
"'"1. l'_'t{'l.;.r'u.n.

and enfarcen ""J|.-
e.£. by EOC,
o

HAFO in particular crit icizse cases in their
ol divorced husbands on SEB beirg orderad 4o
1.

JEYIMENES to their wives, also on ol largelsy
WSS preseure on the wife to bring proceedings.

the latter arguments figure prominently in the
Law Commissi LﬁuanLL that their recommend
heve a F#irl” "IP_HHL impact on publie Fxpﬁ:ﬁi
See para. 1,14 of their ‘Tn.“ port,

e AT | [ = = e T - ol P
e.g. BOC, OFF, lonovan, Levin, Groves,

S
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improved wonld elso invelve a compitment to increased

[ =% '
o 118
exrenditure.

(%) Bpecific difficulties and « iled improvements

g In addition to the wiews expressed on "fundamenta

issues" ‘a nunber of cormmentators sed specific difficulties

which wounld obviously be looked at in the context of a major

review, but which slso might peossibly be dealt with om a
The chiefl of

a) The relevance of the secao
e e i —————

e

LIy

his was rTecognised g a partiecular proble

Faj ,r-r'l']'q smd g number ol -:NFLJ_.,-::*L'J""'“ felt

pe clarified to ensare that a second wWwife or
BUDDOTT

Brown Ve

I

AT
or mo Ligetion Lo suppore
relevance on

and chxldren; aor

-] il o i e i
his migtroagate in

e+
E 1. : 1 3 Nl L 1l L

income was svsilable to pey maintenance

LGB

ehild=en'. A similar cospromise is

e g

118 One of the tasks envisaged for s 1-'-"*s..fl1 u-:u_.-.-"_r.-.!."_-:ur.- by
cociety of Conservative Lawyera was
Btate should tske a more active pext in fosterd
life and providing s network of flamily support

e
OER TAra. 0.

e.g. MI., Assn. of Dist. and Cty. Ct. Registrars (p.5.)

CdD and FPeprliman.

Reported in The Times on 1§ July 19Bl.
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12 . ; g i
ort™ and it is perha 34 : gee how Tar their
£

proposals would, lmnl emented i epountry differ from
the present law

3 e : A
b) The effect of the payea's cohabitation o

313

A number of commentators ~  found it repugnant that
the payee's cohabitstion, particulerly where it wes
former matrimonial home, wes not wore resularly taken into
] i @
dccount in varying maintensnce paymenbts or even in bringing
into operation & deferred t-ust for sele on the
Azsooiaticon of County Court and IDuistrict Hegls:

surrested that some of thelr members would

=
RO

account of such cohabitetion under the guise
They also wonder whet nore use might not

"eonditional property adjustmeant orders" to

uilioressen cOnse TEENG a5,

they admit that this

leniders It is perhaps interest

-J'I 1
epecifically recommend that the payee's cohabit

not gutomatically affect a pericdical allowance,

A number afl

to cooply with an depr mada i svorr o his childrer
. . b ; 4 T s
ha waes 11T 3% was & zeed to be for hie @r-—wilal

172 At para. %.189. They do specifically take 4ﬂLJ4It
"merai' obligations iIn determining the peyer's
O pay however.

1240 Bes paral 2o and- 3 v Imenesp DPropn.

124  e.g.. O 6l E Bd. of Boc. Besp., Arield MB.,
125 A% pp. 2

'If_‘f:.Cj.'L-.-'La'IH.tz v. Wadhom [1977] 1 W.L.R., 199.
supgested recently in the Gazettes
adjustment is part of a
comditionel on the

orderad,.

s, i L

e Bl

= Ty
DAl @,

C
2. B . Hegistrars




hssociation of County Court and Distriet Registrars suprested

therefore that it would be a good l::---in;; 1f morea use could be

made of the court's powers to pre : hildren by way of
lunp sum, properiy adjustment -t 1lomen However the
120

K )

present authorivies Lend to disapprove oi Approsch.

d) The Law Society's Charpe

The present exemption limit on the Law Sociefy's
Crmrod LJ suggested Lhst thiz waz far to

ggainst re > 1inp sen

Chowberlain v. Chamberlein :']E"?E-_'I 1 All B RaS5: Alonso

v. ALONEO [ J 118 B.d. 650; ford v. Glyon [19

1 ALY Ealt. H3L; Draskoviec ¥ EhREOWiC, Thae 1 IEIEE

e i
L= P Fa) s M

3L 3 FLF
wog ALBEE et

= L ' = i I TR i "
plest ralsed Lhe gquestlon : pibae TEARLT De 10U
{ |

for the ceparting epouse This was provlam Sthat taxed
mumber of othe . CJN) but i8 arpe=bly one for
the court in 1;"'“ '-:'r1'-'~i»'i'.:-'l clircumstance The
traditional mefnod of provading for the c!r*‘.m___rF SpDouse
by meane of a deferred trust has of course recently been
discuceed in F:_|H—'-_g‘]_ v. Carson The Times, % July ]‘_L._,,

In thet case The court refused to ‘.l;ﬁ & I"u:r.'l A
gettlemsnt of tr-ﬂ matrimonial home on the g"'n-r-’lﬂ_- that
5.451 of the 1A preventod d ;-L.-.. Ormrod Id held that "he
had g1 sympathy with the wife who had suffered and

worrld :-‘if'J"-"'f‘+ The case vwas a Fgood oxample of ©

He
1
il

f the chickens
unleashad by the Hleshel rEers thzl were so feshionable
in the =id 19%70=s CJTJlr nome to roaost. 1t was not Tor
some time that the dangers of that ftype of order came to
be gpparent. In € or 9 yesrs' Cine the wife would be
abliFed to sell the matrimonial home, and with only hslf
the proceeds of sale che would be in a most unfaveurabla
position te rehouse hersell."

gl
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p) Enforcement

A number of interesting points were made cn enforcement

al ik . =
penerally. Two commentators -~ remarked on the waste of public

money spent on trying to enforce orders against those who simply

couldn't pay. Imprisonment was also Seen by some as 2
140 : AT e
pointless exercise. On the other hand however difficulties

could be experienced if the parties did make a financial

settlement on the basis that the wife would remaln on
fi1

supplementary benefit, — and the Registrars felt that some

of these might be overcome if the DHSS or the Jocal anthority

were Tepreos q*h.,{,d 4t the financial hea ring.

- - - b | - H -
Conclusions to he drawno from pirofesciongl and acads

T laal .o afl =——

connents

58, Obvicusly there is ne ahsolute consensus anongst

commentators in this group on whether the law governing
finencial consequences of divorce should be reformed, &n

it should in which direction such reform should go. Howeve

S o o ee— o o = e ——— | — . - m— = mmm = = R e e ——

120 FAFD gnd the Association of Co Hn'“ Court and Distirict
Registrars who commented that "Qur members are constently
appelled at the waste of publiec woney in pursuing
defeulting husbands who cannot puy enough more Lo pake
any Teal difference ‘o Lhe wile's situstion or to the

B o m
o - P B

WAPO. Gf. however the Governrent's attitude

(H.C.) 30 June 1980 Vol. 987, col. 335 to the e

they were not catisfied that "there is mn adoouate
alternative to the courts having the power in the last
resort to uso the threat of imprisonment as a2 mesns of
enloreing the payment of meintenance.”

see ¢.£. Hulley v. Thonpsoa [1961] 1 W.L.R.

B e i D
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it would seem that there was a fair measure
amongst them on the following major issues ;
a} That the present law is unsatisfactory. Whatever
a couple intend of thelr marriape, the law should
no longer automatically entitle the cconomically
wWeaker spouse on divorce to expect to he puot in
the position in which he or she would have been had

the marrisgge not broken down. This was undesirable

in principle and impossible in most cases in
142

practice.

Exc pt in a number of clearly defined cases
rah

Tt

(14 ble that the financial relationship of

cponses should terminate at the time of, or
after, their divorce. The. exceptions to thi:

which do of course form the majori

Whisi'ts onRe ."1]."'!'.::'.-!_' iz

-
dependent children of

ong Spouse 1as -S0H pecial need,
2 = e P A B ey 3 A e e AL
LELOE, BCGOId S Hodhy, GITECE L

e m ﬂr-ﬂru

: b e -
0 whetaar g

a :-:-IIJE-IE l.ln-ln-\.. o
support (rehabilitst
only be dealt

obligetion

be expressed in sufficiently wide t:
all possibilities. This would not

achieved if only a single "principle” were

=

adopted or if the court no diseretion.

reason that weighed most heavily
mMmentaltors.




d)} Osrders that are made shouwld be fair to the
L3 - ;
PHYET,
However commentators were divided on how these results
would best be achieved. Some favoured a wide judicial
discretion. Some favoured a discretion governed by specific
guldelines such as those presently contained in section 25
or guidelines reformulsted to emphasise more clear] y the
above principles. Others favoured a law governcd by the
Principles themselves. The latter is, in theory, the epproach
being advecated in Scotland but the subjective and
discretionary elements built into the principles sugpasted
bring it mearer to the "discretionary approach governed by

Buidelines" than might at first sight Sppesr.

Again there was no absolute consensus on the
-onduct should affect the financial conscquences

The largest single group of cormentaiors
principle of the preses aw whershy conduct is

eeling Lhat since Wachtel this had been mizun

only & factor in exceptional
[

S0me

and that some clarification was now ne Cessary.

dz. A number of commentaters : «d that it would be
unrealistic to confine a rev ; ] inancial conseguences
of divorce to the question of order ee youses. Other
factors that would have to be taken inte account were the
elationship of orders between spouses to orders in favour

of children, public expenditiure and welfare benefits,
procedure and the development of a coherent theory of marriepe
breakdown. Some suppested that what was now necded was a

comprehensive review of the whele diverce process.

Aungust 1981

implicit din the Registrar's comments: see
abiove. Soe i alsg Desch, OFF (p.8), HMGO., the
Report - prineiple 31{h)} and the New Zealand
Proceedings Act 1980,




10 DOWNING STREET

From the Privale Secretar) 4 February 1982

Financial Provision After Divorce

I mentioned to you yvesterday the Prime Minister's concern
that the views of former wives might not have received suffiecient
weight in the preparation of Lhe Law Commission's proposals on

thizs subject.

I have drawn the Prime Minister's attention to those who were
consulted on the Law Commission's discussion paper, but she has
commented that, although former wives may well have been consulted,
their views might still have been given too little weight. Perhaps
you could let me have a brief note summarising the representations
that were made by the organisations representing divorced women on
the Law Commission's discussion paper. It would be helpful if this
could reach us by Thursday 11 February.

Michael Collon, Esq.,
Lord Chancellor's Office.




FRIME MINISTER

You asked about Divorce law reform,
I attach the paper which went to H, together
with the minutes. —

I am putting in the box separately some
g
material for Questions tomorrow. This includes

& report from the Lord Chancellor's Office
whiech shows that the Times Correspondent

spoke to the Lord Chancellor on Sunday evening,

and seems to have got an inaccurate reply

o —
from the Lord Chanceéllor, perhaps because

of an unclear guestion.

f—ile_ & (o - WS o fbmjpp
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APPENDIX 2

. Orrgunisations and professional persons who
commented on the Discussion Paper

The Association of County Court and District Registrars
T. Armald, M.P,

Ms. K. Bailey

F. Bennion, Esqg

Unistol Courts Family Conciliation Servies
Bristol County Court Registrars

Campaign for Justice in Divorce

Church of England Board for Social Responsibility
Iir. Eric Clive

Mrs. R, Dieach

Drivorce Counselling and Advisory Service

Dr. 1. Dominian (United Kingdom Marriage Research Centre)
The Ri, Hon. Lord Justice Diunn

Equal Opportunities Commission

Fair Family Division

Family Division Judges

Family Welfare Association

Ms. A, Finlay

Gingerbread

Ms. [, Groves

W. Harper, Esq,

Association of Justices® Clerks

The Law Society, Family Law Sub-Commitiee
The Lay Observer

Married Women's Association

Methodist Division of Social Responsibility

The Mothers' Union

National Association of Probation Officers
National Assodation of Townswomen's Guilds
Mational Board of Catholic Women

National Council for the Divorced and Separated
The National Council of Women of Great Britain
mational Federation of Women’s Institutes

The National Marriage Guidance Council

Ms. K. O'Donovan

One Parent Families

The Rt Hon. Lord JTustice Ormrod

A, Perlman, Esqg.

Mr. Registrar Price

Rights of Women

The Ri. Hon. Lord Scarman

The Senate of the Tnns of Court and the Bar

The Society of Conservative Lawyers

The Society of Labour Lawyers

Women's National Commission
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