
PRIME MINISTER 


F o l l o w i n g t h e d i s c u ^ l o n o f my " p r o p o s a l s f o r l e g i s l a t i o n on p i c k e t i n g , 

t h e c l o s e d shop and f u n d s f o r u n i o n b a l l o t s a t E Com m i t t e e on 19 J u n e , 

I have p r e p a r e d w o r k i n g p a p e r s on each o f t h e s e s u b j e c t s as a b a s i s 

f o r f o r m a l c o n s u l t a t i o n s . C o p i e s o f t h e s e p a p e r s and o f my c o v e r i n g 

l e t t e r s t o t h e TUC and CBI a r e a t t a c h e d . 


The w o r k i n g p a p e r s s e t o u t i  n d e t a i l t h e p r o p o s a l s a g r e e d b y E and 

w i l l e n a b l e me t o c a r r y f o r w a r d t h e d i s c u s s i o n s I have a l r e a d y had 

w i t h t h e TUC and CBI and a l s o t o seek t h e v i e w s o f a w i d e r a n g e o f 

o t h e r o r g a n i s a t i o n s , b o t h o f e m p l o y e r s and employees. 


Iam h o p i n g t o c o n c l u d e c o n s u l t a t i o n s on t h e s e s u b j e c t s  i n t i m e t o 

r e p o r t t o E C o m m i t t e e w i t h d e t a i l e d p r o p o s a l s f o r l e g i s l a t i o n b e f o r e 

t h e end o f September and have made t h i s c l e a r  i n t h e c o v e r i n g l e t t e r . 

T h i s w i l l a l l o w 2-3 months f o r c o n s u l t a t i o n s . 


I am s e n d i n g c o p i e s o f t h e p a p e r s t o t h e TUC and CBI t o d a y . I i n t e n d 

t o send c o p i e s t o o t h e r o r g a n i s a t i o n s on Monday 9 J u l y . Because o f 

t h e i n e v i t a b i l i t y o f p r e s s l e a k s , I p r o p o s e t o r e l e a s e t h e w o r k i n g 

p a p e r s t o t h e p r e s s on 9 J u l y w i t h a b r i e f n o t i c e p o i n t i n g o u t t h a t t h e y 

a r e p a r t o f t h e c o n s u l t a t i v e p r o c e s s and t h a t t h e p r o p o s a l s t h e y c o n t a i n 

a r e  i n l i n e w i t h o u r M a n i f e s t o c o m m i t m e n t s . 


I am s e n d i n g c o p i e s o f t h i s m i n u t e and i t s e n c l o s u r e s t o o t h e r members 

o f E C o m m i t t e e , t h e L o r d C h a n c e l l o r , t h e P a y m a s t e r G e n e r a l , t h e 

S o l i c i t o r - G e n e r a l and S i r J o h n H u n t . 




WORKING PAPER FOR CONSULTATIONS ON PROPOSED INDUSTRIAL RELATIONS 

LEGISLATION 


CLOSED SHOP 


I n t r o d u c t i o n 


1 The Government's M a n i f e s t o a f f i r m e d t h a t t h e law on t h e c l o s e d shop 
must be changed and s e t out t h e n a t u r e of t h e changes r e q u i r e d : 

e x i s t i n g employees and t h o s e w i t h p e r s o n a l c o n v i c t i o n must 

be a d e q u a t e l y p r o t e c t e d , and i f t h e y l o s t t h e i r j o b s a s a 

r e s u l t of a c l o s e d shop t h e y must be e n t i t l e d to ample 

compensation; 


a l l agreements f o r a c l o s e d shop must be drawn up i n l i n e 

w i t h t h e b e s t p r a c t i c e f o l l o w e d a t p r e s e n t and o n l y i f an 

overwhelming m a j o r i t y o f t h e w o r k e r s i n v o l v e d v o t e f o r i  t 

by s e c r e t b a l l o t ; 


t h e r e s h o u l d t h e r e f o r e be a s t a t u t o r y code under S e c t i o n 6 

of t h e 1975 Employment P r o t e c t i o n A c t to g i v e g u i d a n c e on 

b e s t p r a t i c e ; 


p e o p l e a r b i t r a r i l y e x c l u d e d or e x p e l l e d from any u n i o n must 1 

be g i v e n t h e r i g h t of a p p e a l t o a c o u r t of law. 

2 These commitments r e f l e c t t h e w i d e s p r e a d p u b l i c c o n e r n a t some 
f e a t u r e s of the c l o s e d shop w h i c h have l e d b o t h th e CBI and TUC to 
o f f e r g u i d a n c e t o t h e i r members on t h e s u b j e c t , and t o t h e t e s t i n g 
of the UK l e g i s l a t i o n b e f o r e t h e E u r o p e a n Commission on Human 
R i g h t s . The changes proposed, w h i l e c r u c i a l , a r e l i m i t e d . The 
Government r e c o g n i s e t h a t a l t h o u g h c l o s e d shop agreements l i m i t 
i n d i v i d u a l freedom employers and u n i o n s have l o n g had p r a c t i c a l 
r e a s o n s f o r e n t e r i n g i n t o s u c h agreements. The aim i s t h e r e f o r e to 
e n s u r e t h a t c l o s e d shops a r e e s t a b l i s h e d o n l y w i t h t h e w h o l e h e a r t e d 
s u p p o r t o f t h e w o r k e r s c o v e r e d and t h a t t h e r e i s a remedy f o r abuses 
o f i n d i v i d u a l r i g h t s . 
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The P r e s e n t Law 


3 Both s t a t u t e and t h e common law a r e i n v o l v e d . The main s t a t u t o r y 
p r o v i s i o n s r e l e v a n t t o t h e c l o s e d shop a r e S 58(3) o f t h e Employment 

P r o t e c t i o n ( C o n s o l i d a t i o n ) A c t 1978, and S e c t i o n 30 of the Trade 

Union and Labour R e l a t i o n s A c t 197^ a s amended by the 1976 A c t . 

Under t h e s e p r o v i s i o n s the d i s m i s s a l o f an employee f o r not b e i n g 

a member of a u n i o n , i n co m p l i a n c e w i t h a u n i o n membership agreement, 

i s to be r e g a r d e d as f a i r u n l e s s t h e employee c o n c e r n e d g e n u i n e l y 

o b j e c t s on grounds o f r e l i g i o u s b e l i e f t o b e i n g a member of any 

uni o n ; and a u n i o n membership agreement i s d e f i n e d to c o v e r an 

agreement o r arrangement w h i c h has t h e e f f e c t o f r e q u i r i n g the 

r e l e v a n t employee to be o r become a member of the r e l e v a n t u n i o n ( s ) . 


4 The re m e d i e s a v a i l a b l e under the common law to a u n i o n member who 

i s e x p e l l e d , o r an a p p l i c a n t f o r u n i o n membership who i s e x c l u d e d , 

a r e l i m i t e d . I f a u n i o n e x p e l s a member f o r r e a s o n s w h i c h a r e not 

p r o v i d e d f o r i n i t s r u l e s , o r i n any way t h a t c o n t r a v e n e s t h e 

p r i n c i p l e s o f n a t u r a l j u s t i c e , t h i s i s a c t i o n a b l e , b u t where the 

a p p l i c a t i o n o f t h e r u l e s i s o t h e r w i s e u n r e a s o n a b l e t h e p o s i t i o n of 

the member i s d o u b t f u l . The l e g a l p o s i t i o n o f t h e a p p l i c a n t f o r 

un i o n membership who i s e x c l u d e d i s even l e s s c e r t a i n . 


5 At p r e s e n t t h e r e i s no l e g a l c o n s t r a i n t - e i t h e r s t a t u t o r y o r 

under the common law - on t h e way i n w h i c h a c l o s e d shop agreement 

i s i n t r o d u c e d . There i s t h e r e f o r e no p r o t e c t i o n f o r e x i s t i n g 

non-union employees, and no r e q u i r e m e n t t h a t a c l o s e d shop agreement 

s h o u l d be approved by t h o s e who w i l l be a f f e c t e d by t h i s m a j o r 

change i n t h e i r terms and c o n d i t i o n s o f employment. F u r t h e r m o r e 

the s o l e s t a t u t o r y exemption i n c a s e s o f d i s m i s s a l i s r e s t r i c t e d to 

t h o s e w i t h s p e c i f i c a l l y r e l i g i o u s o b j e c t i o n s t o u n i o n membership. 


6 The f o l l o w i n g p r o p o s a l s aim to r e c t i f y t h e s e d e f i c i e n c i e s . 


7 I t i s proposed t o e x t e n d t h e p r o t e c t i o n a g a i n s t d i s m i s s a l f o r 

non-membership o f a u n i o n i n a c l o s e d shop - a p r o t e c t i o n now l i m i t e d 

to t h o s e w i t h genuine r e l i g i o u s b e l i e f . The new c a t e g o r i e s o f 

employees who would be e n t i t l e d t o compensation i f d i s m i s s e d i n 

t h e s e c i r c u m s t a n c e s would be:
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( a ) e x i s t i n g employees - i e t h o s e i n the employment o f t h e 

employer a t t h e time o f t h e o p e r a t i v e d a t e o f t h e c l o s e d shop 

agreement and not members of t h e u n i o n ( s ) c o n c e r n e d ; 


( b ) t h o s e w i t h d e e p l y h e l d p e r s o n a l c o n v i c t i o n - on t h i s the 

q u e s t i o n a r i s e s whether t h e p r o t e c t i o n s h o u l d f o l l o w the 

e x i s t i n g " r e l i g i o u s b e l i e f " p r o v i s i o n and so a p p l y o n l y to 

a p e r s o n who g e n u i n e l y o b j e c t s on grounds o f d e e p l y h e l d 

p e r s o n a l c o n v i c t i o n to b e i n g a member of any t r a d e u n i o n 

w h a t s o e v e r , o r whether i  t s h o u l d be widened to t h o s e who o b j e c t 

on grounds o f d e e p l y h e l d p e r s o n a l c o n v i c t i o n to b e i n g a member 

of a p a r t i c u l a r u n i o n o r t h o s e who o b j e c t on r e a s o n a b l e grounds 

to b e i n g a member of a p a r t i c u l a r u n i o n a s i n t h e 1974 A c t , 

( S c h e d u l e 1 p a r n 6 ( 5 ) ) . 


J o i n d e r 


9 The normal r e m e d i e s f o r u n f a i r d i s m i s s a l under the Employment 

P r o t e c t i o n ( C o n s o l i d a t i o n ) A c t 1978 would be a v a i l a b l e f o r d i s m i s s a l 

i n t h e s e s i t u a t i o n s . B e c a u s e , i n t h e c a s e s of d i s m i s s a l i n c l o s e d shops 

u n i o n p r e s s u r e may c a u s e t h e d i s m i s s a l , t h e r e would seem a s t r o n g 

c a s e f o r e n a b l i n g t h e employer, i f he c h o o s e s , t o j o i n a u n i o n i n any 

c a s e b r o u g h t a g a i n s t him. I t would t h e n be open to t h e t r i b u n a l i n 

s u c h c a s e s to a p p o r t i o n any compensation p a y a b l e between employer 

and u n i o n , a s i  t thought a p p r o p r i a t e . T h i s p r o c e s s o f j o i n d e r s h o u l d , 

i t i s thought, o n l y be a v a i l a b l e to t h e employer i n t h e c a s e and not 

to t h e a p p l i c a n t . 


Overwhelming s u p p o r t b e f o r e c l o s e d shop agreements i n t r o d u c e d 


10 The Government have been c o n s i d e r i n g how t o g i v e e f f e c t t o t h e 

r e q u i r e m e n t t h a t new agreements f o r a c l o s e d shop must be drawn up 

i n a c c o r d a n c e w i t h b e s t p r a c t i c e , and o n l y i f an overwhelming m a j o r i t y 

of t h e w o r k e r s i n v o l v e d v o t e d f o r i t by s e c r e t b a l l o t . I t i s thought 

t h a t t h i s might b e s t be done by p r o v i d i n g , i n p r i m a r y l e g i s l a t i o n , 

t h a t a new u n i o n membership agreement (UMA) c o u l d o n l y f u r n i s h an 

employer w i t h a d e f e n c e a g a i n s t u n f a i r d i s m i s s a l where i  t had been 

i n t r o d u c e d f o l l o w i n g a s e c r e t b a l l o t o f t h o s e o f whom i t was to a p p l y , 
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i n w h ich an overwhelming m a j o r i t y had v o t e d i n f a v o u r of t h e UMA. 

The s t a t u t o r y Code of P r a c t i c e ( s e e p a r a 11) c o u l d c o v e r s u c h d e t a i l e d 

m a t t e r s as d e c i s i o n s as to t h e c o n s t i t u e n c y , what p e r c e n t a g e of t h e 

v o t e o r w o r k f o r c e would c o n s t i t u t e overwhelming s u p p o r t f o r a 

proposed c l o s e d shop, and who would be r e s p o n s i b l e f o r a r r a n g i n g and 

c o n d u c t i n g t h e b a l l o t . Views on t h e s e and o t h e r m a t t e r s c o n c e r n i n g 

t h e b a l l o t a r e sought b e f o r e t h e Government make "their d e c i s i o n s . 


Code of P r a c t i c e 


11 As w e l l a s d e t a i l e d g u i d a n c e on the b a l l o t , t h e Government 

e n v i s a g e t h a t a s t a t u t o r y Code would g i v e p r a c t i c a l a d v i c e , b a s e d on 

c u r r e n t b e s t p r a c t i c e , on i n t r o d u c i n g and a p p l y i n g c l o s e d shops, 

p e r h a p s i n c l u d i n g t h e h o l d i n g of p e r i o d i c r e v i e w s o f t h e s u p p o r t f o r 

c u r r e n t agreements. The Code would have s t a t u s i n law i n t h a t i t 

c o u l d be t a k e n i n t o a c c o u n t i n c o u r t p r o c e e d i n g s . Views on what 

s h o u l d be c o v e r e d i n t h e Code a r e i n v i t e d . 


12 The q u e s t i o n t h e n a r i s e s who s h o u l d produce t h e Code. One 

p o s s i b i l i t y would be f o r ACAS to draw up a Code, s u b j e c t to Government 

a p p r o v a l . I n any c a s e i t i s i n t e n d e d t o amend S e c t i o n 6 of the 

Employment P r o t e c t i o n A c t 1975 to g i v e a power f o r t h e S e c r e t a r y of 

S t a t e to produce a Code. 


A r b i t r a r y E x c l u s i o n o r E x p u l s i o n 


13 The Government propose t h a t t h i s new r i g h t s h o u l d be analogous 

to S e c t i o n 5 of t h e 1974 A c t ( r e p e a l e d by t h e 1976 Amendment A c t ) . I t 

would a p p l y to any w o r k er, whether i n a c l o s e d shop o r not o r whether 

i n employment o r n o t , who i s a r b i t r a r i l y o r u n r e a s o n a b l y e x c l u d e d 

o r e x p e l l e d from u n i o n membership. Q u e s t i o n s o b v i o u s l y a r i s e about 

the o p e r a t i o n of s u c h a p r o v i s i o n , i n c l u d i n g t h e b a s i s f o r a s s e s s i n g 

a p p r o p r i a t e compensation i n some c a s e s , and t h e Government w i s h to 

d i s c u s s t h e s e . 


14 I n d e t e r m i n i n g what s h o u l d be r e g a r d e d as " a r b i t r a r y " o r 

" u n r e a s o n a b l e " i n t h i s c o n t e x t t h e t e s t might be s i m i l a r to t h a t w h i c h 

S 57(3) of t h e Employment P r o t e c t i o n ( C o n s o l i d a t i o n ) A c t 1978 
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e s t a b l i s h e s f o r u n f a i r d i s m i s s a l . T h i s would r e q u i r e t h e a c t i o n of 

t h e u n i o n to be j u d g e d a c c o r d i n g t o t h e s u b s t a n t i a l m e r i t s o f t h e 

p a r t i c u l a r c a s e and not j u s t on the b a s i s of p a r t i c u l a r u n i o n r u l e s . 

An a l t e r n a t i v e a p p r o a c h might be to l a y down d e t a i l e d c r i t e r i a . 


15 The Government propose t h a t t h e a d j u d i c a t i n g body f o r t h i s new 
r i g h t s h o u l d be t h e High C o u r t : t h e r e would^ T s t r o n g a f f i n i t y 
between the b a s i s of t h e new r i g h t and the l o n g s t a n d i n g p r i n c i p l e of 
t h e common law t h a t a man s h o u l d not be p r e v e n t e d from p r a c t i s i n g 
h i s t r a d e o r s e l l i n g h i s l a b o u r . 

V o l u n t a r y p r o c e d u r e s 


16 The p r o v i s i o n of t h i s s t a t u t o r y . T i g h t would n o t c o n f l i c t w i t h 

v o l u n t a r y p r o c e d u r e s f o r h a n d l i n g t h e s e t y p e s o f p r o b l e m s . I t w i l l 

be c l e a r l y v a l u a b l e to i n d i v i d u a l s and u n i o n s t h a t s u c h p r o c e d u r e s 

s h o u l d c o n t i n u e t o be a v a i l a b l e where p a r t i e s a v a i l t h e m s e l v e s of 

them. The more e f f e c t i v e v o l u n t a r y p r o c e d u r e s a r e made t h e g r e a t e r 

t h e chance t h a t t h e s e c a s e s c o u l d be s a t i s f a c t o r i l y d e a l t w i t h 

w i t h o u t r e c o u r s e to t h e law. 


C o n c l u s i o n 


17 The Government would welcome v i e w s on t h e m a t t e r s s e t out i n 

t h i s p a p e r . 
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WORKING PAPER FOR CONSULTATIONS ON PROPOSED INDUSTRIAL RELATIONS 

LEGISLATION 


PICKETING 


The M a n i f e s t o commitment 


1 The Government a r e committed to i n t r o d u c i n g e a r l y l e g i s l a t i o n 


to amend the law on p i c k e t i n g . The Government b e l i e v e t h a t t h e f u n c 


t i o n of t h e law i n t h e c a s e of p i c k e t i n g as i n t h e c a s e of o t h e r forms 


of i n d u s t r i a l a c t i o n i s t o d e s c r i b e w i t h c l a r i t y t h e r i g h t s , i m m u n i t i e s 


and l i a b i l i t i e s of t h o s e who t a k e p a r t . I n t h e words of t h e M a n i f e s t o : 


"Workers i n v o l v e d i n a d i s p u t e have a r i g h t to t r y p e a c e f u l l y to 


p e r s u a d e o t h e r s t o s u p p o r t them by p i c k e t i n g but we b e l i e v e t h a t 


r i g h t s h o u l d be l i m i t e d to t h o s e i n d i s p u t e p i c k e t i n g a t t h e i r own 


p l a c e of work ... We s h a l l e n s u r e t h a t t h e p r o t e c t i o n of t h e law 


i s a v a i l a b l e t o t h o s e not c o n c e r n e d i n t h e d i s p u t e but who a t 


p r e s e n t c a n s u f f e r s e v e r e l y from s e c o n d a r y a c t i o n ( p i c k e t i n g , 


b l a c k i n g and b l o c k a d i n g ) . T h i s means an immediate r e v i e w of t h e 


e x i s t i n g law on i m m u n i t i e s i n t h e l i g h t of r e c e n t d e c i s i o n s , 


f o l l o w e d by such an amendment as may be a p p r o p r i a t e of t h e 1976 


l e g i s l a t i o n i n t h i s f i e l d . We s h a l l a l s o make any f u r t h e r 


changes t h a t a r e n e c e s s a r y so t h a t a c i t i z e n ' s r i g h t to work 


and go about h i s or her l a w f u l b u s i n e s s f r e e from i n t i m i d a t i o n 


Or o b s t r u c t i o n i s g u a r a n t e e d " . 


2 . T h i s paper o u t l i n e s f o r c o n s u l t a t i o n s p e c i f i c p r o p o s a l s on t h e 

l e g i s l a t i v e means of g i v i n g e f f e c t to t h e M a n i f e s t o commitments on 

p i c k e t i n g . 
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The Background to t h e Government's P r o p o s a l s 


3 . The Government's commitment to amend th e law on p i c k e t i n g r e f l e c t s 

t h e w i d e s p r e a d p u b l i c c o n c e r n a t r e c e n t developments i n t h e use of 

p i c k e t i n g a s a weapon i n d i s p u t e s . I n t h e l a s t few y e a r s t h e r e has been 

a g r e a t e r tendency to use p i c k e t i n g t o b r i n g p r e s s u r e to b e a r on 

companies not d i r e c t l y i n v o l v e d i n d i s p u t e s . The e f f e c t has been t o 

put a t r i s k the l i v e l i h o o d o f working p e o p l e who have no d i s p u t e w i t h 

t h e i r employer, and to damage e n t e r p r i s e s which have no d i s p u t e w i t h 

t h e i r employees. I n some c a s e s t h e community as a whole has s u f f e r e d 

c o n s i d e r a b l e h a r d s h i p . 

h. T h e s e developments i n t h e u s e of p i c k e t i n g a r e t h e r e s u l t p a r t l y 

of e a s i e r communication and t r a n s p o r t , w h ich has made i t p o s s i b l e f o r 

p i c k e t s to t r a v e l much l o n g e r d i s t a n c e s t h a n i n t h e p a s t ; and p a r t l y 

of a g r e a t e r degree of o r g a n i s a t i o n of p i c k e t i n g , which i s sometimes 

the work o f u n o f f i c i a l groups r a t h e r t h a n o f f i c i a l u n i o n l e a d e r s . 

The growth and g r e a t e r f o r m a l i s a t i o n of t h e c l o s e d shop s i n c e 197^ 

has r e i n f o r c e d t h e e f f e c t i v e n e s s of p i c k e t i n g a s a form of i n d u s t r i a l 

a c t i o n . T h e r e a r e i n d i c a t i o n s of an i n c r e a s i n g use of i n t i m i d a t i o n on 

p i c k e t l i n e s , whether d i r e c t l y through t h e t h r e a t of p h y s i c a l v i o l e n c e 

or indirectly through t h e t h r e a t of l o s s of u n i o n membership, and, 

as a consequence, of j o b s . The d i s p u t e s of l a s t w i n t e r showed how f a r 

t h e s e developments had gone and t h e need f o r e a r l y a c t i o n to l i m i t 

them. 

The Importance ol V o l u n t a r y Guidance 


5. T h e s e developments pose a d i r e c t t h r e a t t o t h e t r a d i t i o n o f 


p e a c e f u l p i c k e t i n g i n t h i s c o u n t r y . The TUC and some of t h e t r a d e 
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u n i o n s c o n c e r n e d f e l t i t n e c e s s a r y t o i s s u e t h e i r own g u i d a n c e on the 


conduct of i n d u s t r i a l d i s p u t e s e a r l i e r t h i s y e a r , and t h e Government 


b e l i e v e t h a t t h e r e i s and w i l l c o n t i n u e to be an im p o r t a n t r o l e f o r 


v o l u n t a r y g u i d a n c e of t h i s k i n d . N e v e r t h e l e s s , t h e Government a r e f i r m l y 


of the v i e w t h a t v o l u n t a r y g u i d a n c e a l o n e w i l l not e n s u r e t h a t e f f e c t i v e 


l i m i t s a r e s e t to t h e use of p i c k e t i n g i n i n d u s t r i a l d i s p u t e s . I t i s 


n e c e s s a r y t o supplement v o l u n t a r y g u i d a n c e w i t h a new l e g i s l a t i v e 


d e f i n i t i o n of the p o s i t i o n i n law of t h o s e who t a k e p a r t i n p i c k e t i n g . 


The Government's P r o p o s a l s 


6 . I n drawing up p r o p o s a l s f o r c o n s u l t a t i o n t h e Government has been 

m i n d f u l of the need not t o c r e a t e s o u r c e s o f c o n f l i c t g r a t u i t o u s l y , 

and not to p l a c e an i m p o s s i b l e burden on the p o l i c e . The p o l i c e a l r e a d y 

have powers to l i m i t the number of p i c k e t s a t any one s i t e and to d e a l 

w i t h o b s t r u c t i o n , v i o l e n c e , t h r e a t e n i n g b e h a v i o u r and b r e a c h e s of t h e 

peace. I  t i  s not t h e r e f o r e proposed t h a t p i c k e t i n g o u t s i d e r e d e f i n e d 

l i m i t s s h o u l d be made a c r i m i n a l o f f e n c e . 

7- I n s t e a d i t i s proposed t h a t the r e d e f i n i t i o n of t h e l i m i t s of l a w f u l 


p i c k e t i n g s h o u l d be a c h i e v e d by an amendment of S.15 of t h e T r a d e Union 


and Labour R e l a t i o n s Act 197'»« T h i s s e c t i o n now p r o v i d e s t h a t : 


" I t s h a l l be l a w f u l f o r one or more p e r s o n s i n c o n t e m p l a t i o n 


or f u r t h e r a n c e o f a t r a d e d i s p u t e to a t t e n d a t or ne a r 

( a ) a p l a c e where a n o t h e r p e r s o n works or c a r r i e s on b u s i n e s s ; 


or 


(b) any o t h e r p l a c e where a n o t h e r p e r s o n happens t o be, not 


b e i n g a p l a c e where he r e s i d e s , 


f o r t h e purpose o n l y of p e a c e f u l l y o b t a i n i n g or communicating 
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i n f o r m a t i o n , o r p e a c e f u l l y p e r s u a d i n g any p e r s o n t o w o r k o r 


a b s t a i n f r o m w o r k i n g " . 


8. The Government's p r o p o s a l i s t h a t t h i s s e c t i o n be amended so t h a t 


i t s a p p l i c a t i o n i s r e s t r i c t e d 1 


( i ) t o t h o s e who a r e p a r t y t o t h e t r a d e d i s p u t e w h i c h 


o c c a s i o n s t h e p i c k e t i n g , and 


( i i ) t o t h e p i c k e t i n g w h i c h t h e y c a r r y o u t a t t h ^ i r own p l a c e o f 


w o r k . 


9. However t h a t b y i t s e l f w o u l d n o t p r o v i d e s u f f i c i e n t l y e f f e c t i v e 


l i m i t a t i o n . Some change i n S.13 o f t h e 197*1 A c t as amended i n 1976 i s 


a l s o n e c e s s a r y . 


10. One a p p r o a c h w o u l d be t o amend S13 so as t o l i m i t i n r e s p e c t o f 


p i c k e t i n g t h e i m m u n i t y c o n f e r r e d by t h i s s e c t i o n t o p e r s o n s who 


p i c k e t w i t h i n t h e r e d e f i n e d l i m i t s o f S.15. T h i s w o u l d mean t h a t 


anyone who p i c k e t e d o u t s i d e t h e l i m i t s l a i d down i n t h e amended S.15 


w o u l d n o t be p r o t e c t e d by S.13 i  f t h a t p i c k e t i n g i n d u c e d b r e a c h e s o f 


c o n t r a c t . I t w o u l d t h e n be f o r t h e e m p l o y e r c o n c e r n e d t o i n i t i a t e 


a c t i o n when he t h o u g h t t h a t p i c k e t i n g was u n l a w f u l and damaging h i s 


f i r m ' s o p e r a t i o n s . 


11. The a p p r o a c h d e s c r i b e d i n p a r a 10 i n v o l v e s d i s t i n g u i s h i n g b e t w e e n 


p i c k e t i n g and o t h e r f o r m s o f i n d u s t r i a l a c t i o n . A n o t h e r a p p r o a c h w o u l d 


be t o l i m i t t h e i m m u n i t y c o n f e r r e d by S.13 i n r e s p e c t o f a l l f o r m s o f 


i n d u s t r i a l a c t i o n . I n p r a c t i c e p i c k e t i n g o f e m p l o y e r s , f o r e x a m p l e , 


w i t h whom t h e p i c k e t s a r e n o t i n d i s p u t e u s u a l l y i n v o l v e s i n t e r f e r e n c e 




w i t h commercial c o n t r a c t s , and the same i s t r u e of o t h e r forms of so 


c a l l e d " s e c o n d a r y " a c t i o n (eg b l a c k i n g ) . A f u r t h e r p o s s i b i l i t y , t h e r e 


f o r e , would be to amend S.13 so t h a t i t r e v e r t s to t h e wording of t h e 


197^ A c t , so t h a t the immunity i t c o n f e r s i s l i m i t e d to i n d u c i n g 


b r e a c h e s of c o n t r a c t s of employment. The e f f e c t of t h i s would be to 


r e d u c e the e x t e n t to which S.13 p r o t e c t s i n t e r f e r e n c e w i t h commercial 


c o n t r a c t s . 


12. Any changes i n S.13 of the 197^ Act w i l l need to be c o n s i d e r e d 


i n t h e c o n t e x t of the Government's c u r r e n t r e v i e w of t h e e x i s t i n g law 


on t r a d e u n i o n i m m u n i t i e s . However t h e Government w i s h to d i s c u s s t h e i r 


b e l i e f t h a t amendments to S.13 of t h e k i n d d e s c r i b e d i n p a r a s 10 and 11 


would, i n c o n j u n c t i o n w i t h t h e amendment of S.15 d e s c r i b e d i n p a r a 8, 


l e a d to an e f f e c t i v e l i m i t a t i o n of p i c k e t i n g i n l i n e w i t h i t s M a n i f e s t o 


c ommitments. 


Cod e 


13- F i n a l l y the Government propose t h a t l e g i s l a t i o n s h o u l d p r o v i d e 


a power f o r the S e c r e t a r y of S t a t e h i m s e l f t o draw up a Code c o v e r i n g 


a l l a s p e c t s of p i c k e t i n g . The Code would have s t a t u s i n law i n t h a t 


i t c o u l d be t a k e n i n t o account i n c o u r t p r o c e e d i n g s . As a document 


approved by P a r l i a m e n t i  t c o u l d be e x p e c t e d to have c o n s i d e r a b l e 


moral f o r c e , as w e l l as h e l p i n g t o b r i n g about a more c o n s i s t e n t 


i n t e r p r e t a t i o n of t h e law by p o l i c e and m a g i s t r a t e s . One p o s s i b i l i t y 


would be f o r t h e Code to be drawn up by ACAS, s u b j e c t t o Government 


a p p r o v a l . 


l ' l . The S e c r e t a r y of S t a t e would, however, i n t e n d t o make use of 


the power to draw up a Code o n l y i n t h e absence of comprehensive and 
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e f f e c t i v e v o l u n t a r y g u i d a n c e . 


C o n c l u s i o n 


15. The Government w o u l d w e l c o m e v i e w s on t h e p r o p o s a l s s e t o u t i n t h i s 


p a p e r . 




WORKING PAPER FOR CONSULTATIONS ON PROPOSED INDUSTRIAL RELATIONS 

LEGISLATION 


SUPPORT FROM PUBLIC FUNDS FOR UNION BALLOTS 


1 The Government have i n d i c a t e d i n the M a n i f e s t o t h e i r i n t e n t i o n 

to g i v e e v e r y encouragement to the w i d e r use of s e c r e t b a l l o t s f o r 

d e c i s i o n - m a k i n g throughout the t r a d e u n i o n movement and, to t h i s 

end, to p r o v i d e p u b l i c funds f o r p o s t a l b a l l o t s f o r u n i o n e l e c t i o n s 

and o t h e r i m p o r t a n t i s s u e s . 


2 There i s wide p u b l i c s u p p o r t f o r more e x t e n s i v e u s e of s e c r e t 

b a l l o t s i n u n i o n s , and growing r e c o g n i t i o n w i t h i n the u n i o n movement 

i t s e l f t h a t s e c r e t b a l l o t s on i m p o r t a n t m a t t e r s a r e d e s i r a b l e . 

B a l l o t s produce g r e a t e r membership i n v o l v e m e n t i n d e c i s i o n - m a k i n g , 

and g i v e e v e r y t r a d e u n i o n member the o p p o r t u n i t y to r e c o r d h i s or 

he r d e c i s i o n w i t h o u t o t h e r s w a t c h i n g and t a k i n g n o t e . I t i s not 

p r a c t i c a b l e f o r e v e r y d e c i s i o n , w h a t e v e r the c i r c u m s t a n c e s , to be 

t a k e n a f t e r a s e c r e t b a l l o t o f t h e membership and u n i o n s t h e m s e l v e s 

must d e c i d e when b a l l o t s a r e a p p r o p r i a t e . But the purpose o f the 

f o r t h c o m i n g l e g i s l a t i o n w i l l be to remove major f i n a n c i a l c o n s t r a i n t s 

on u n i o n s from h o l d i n g i m p o r t a n t b a l l o t s , and t h i s s h o u l d e n a b l e 

u n i o n s i n c r e a s i n g l y to employ s e c r e t b a l l o t s on i m p o r t a n t i s s u e s . 


M a t t e r s to be c o v e r e d by the Scheme 


3 I t i s s u g g e s t e d t h a t the Scheme s h o u l d c o v e r , i n i t i a l l y : 


- e l e c t i o n s to f u l l time t r a d e u n i o n o f f i c e r and to 

the e x e c u t i v e or o t h e r g o v e r n i n g body of an independent 

t r a d e u n i o n ; 


- m a t t e r s i n v o l v i n g changes i n u n i o n r u l e s ; 


- the c a l l i n g or ending o f s t r i k e s . 
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k The Government w o u l d welcome v i e w s on t h i s l i s t . I s i t  , f o r 
i n s t a n c e , s u f f i c i e n t l y c o m p r e h e n s i v e ? One p o s s i b i l i t y w o u l d be t o 

f r a m e t h e l e g i s l a t i o n t o e n a b l e t h e S e c r e t a r y o f S t a t e t o e x t e n d 

b y O r d e r t h e m a t t e r s c o v e r e d . 


P o s t a l B a l l o t s 


5 The Government p r o p o s e t h a t t h e l e g i s l a t i o n s h o u l d be f r a m e d 

t o e n a b l e a t r a d e u n i o n t o seek r e i m b u r s e m e n t o f t h e r e a s o n a b l e 

p o s t a l c o s t s o f c o n d u c t i n g a s e c r e t b a l l o t on one o r more o f t h e 

m a t t e r s l i s t e d a b ove. T h i s w o u l d e n a b l e u n i o n s t o c l a i m r e i m b u r s e m e n t 

o f a t l e a s t t h e c o s t o f u s i n g t h e c h e a p e s t p o s t a l method and, a t t h e 

d i s c r e t i o n o f t h e C e r t i f i c a t i o n O f f i c e r (CO) ( s e e p a r a g r a p h 8 ) , o f 

t h e c o s t o f u s i n g f i r s t - c l a s s p o s t . 


6 T h e r e i s t h e q u e s t i o n w h e t h e r i t i s p r a c t i c a b l e o r n e c e s s a r y 
t o p r o v i d e p u b l i c f u n d s f o r t h e r e i m b u r s e m e n t o f t h e a s s o c i a t e d 

a d m i n i s t r a t i v e c o s t s o f p o s t a l b a l l o t s ( f o r e x a m p l e , t h e f e e s o f 

an e x t e r n a l o r g a n i s a t i o n a d m i n i s t e r i n g t h e b a l l o t ) . The Government 

w o u l d welcome v i e w s on w h e t h e r i t w o u l d be d e s i r a b l e t o seek t o do 

t h i s a nd, i  f so, what n o n - p o s t a l c o s t s s h o u l d be r e i m b u r s e d and 

w h e t h e r t h e s e c o s t s s h o u l d be r e i m b u r s e d i n w h o l e o r i n p a r t . 


I t w o u l d a l s o seem n e c e s s a r y t o have s a f e g u a r d ' s ^ t o 

e n s u r e t h a t e x t r a v a g a n t e x p e n d i t u r e w o u l d n o t a t t r a c t r e i m b u r s e m e n t . 

One a p p r o a c h , i f any a d m i n i s t r a t i v e c o s t s a r e t o q u a l i f y u n d e r t h e 

Scheme, m i g h t be t o p u t a d u t y on t h e CO t o be s a t i s f i e d t h a t t h e 

c o s t s f o r w h i c h r e i m b u r s e m e n t i s c l a i m e d have been r e a s o n a b l y 

i n c u r r e d . 


N o n - P o s t a l B a l l o t s 


7 Some u n i o n s c o n d u c t - o r i n t h e f u t u r e may f i n d i t a p p r o p r i a t e 

t o c o n d u c t - s e c r e t b a l l o t s a t t h e w o r k p l a c e . T h i s method may i n v o l v e 

a d m i n i s t r a t i v e c o s t s c o m p a r a b l e t o o r g r e a t e r t h a n t h o s e a s s o c i a t e d 

w i t h p o s t a l b a l l o t s . An i m p o r t a n t i s s u e t o be r e s o l v e d i s w h e t h e r 

p u b l i c f u n d s s h o u l d be made a v a i l a b l e f o r s e c r e t b a l l o t s o f t h i s 

k i n d as w e l l as f o r p o s t a l b a l l o t s . T h i s d o e s , o f c o u r s e , r a i s e 


t h e same i s s u e s o f t h e p r o p o r t i o n o f t h e c o s t s t o be r e i m b u r s e d and 
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t h e need t o a v o i d e x t r a v a g a n t e x p e n d i t u r e r e f e r r e d t o i n p a r a g r a p h 

6 . But i  t a l s o r a i s e s q u e s t i o n s a b o u t t h e p r o p e r c o n d u c t o f 
n o n - p o s t a l b a l l o t s and e s p e c i a l l y a b o u t what a s s u r a n c e t h e r e m i g h t 
be o f t h e s e c r e c y o f s u c h b a l l o t s - an a s s u r a n c e more r e a d i l y 
p r o v i d e d b y t h e p o s t a l m e t h o d. The r e i m b u r s e m e n t o f c o s t s o f 
n o n - p o s t a l b a l l o t s m i g h t c a l l f o r s p e c i a l s a f e g u a r d s on t h i s m a t t e r . 

A d m i n i s t r a t i o n o f t h e Scheme 


8 I n t h e Government's v i e w , t h e CO w o u l d be t h e most a p p r o p r i a t e 

p e r s o n t o a d m i n i s t e r t h e Scheme. A d m i n i s t r a t i o n s h o u l d be k e p t as 

s i m p l e as p o s s i b l e and r e i m b u r s e m e n t o f t h e a p p r o p r i a t e c o s t s w o u l d 

be made i f t h e r e l e v a n t e x p e n d i t u r e were c e r t i f i e d b y t h e a u t h o r i s e d 

t r a d e u n i o n o f f i c e r as h a v i n g been i n c u r r e d t h r o u g h t h e h o l d i n g o f 

a s e c r e t b a l l o t c o m i n g w i t h i n t h e t e r m s o f t h e Scheme. The u n i o n 

w o u l d be r e q u i r e d t o s u b m i t c o p i e s o f b a l l o t p a p e r s , p a i d - u p a c c o u n t s 

and o t h e r i n f o r m a t i o n t h e CO m i g h t r e q u i r e t o s a t i s f y h i m s e l f t h a t 

t h e r e l e v a n t e x p e n d i t u r e was r e a s o n a b l y i n c u r r e d and t h a t t h e s e c r e c y 

o f t h e b a l l o t was p r o p e r l y s e c u r e d . 


10 No b a l l o t w o u l d q u a l i f y u n d e r t h e Scheme i  f i  t was h e l d 

c o n t r a r y t o u n i o n r u l e s . Nor i s i t e n v i s a g e d t h a t t h e r e w o u l d be 

any a p p e a l f r o m t h e CO i  f he r e f u s e d r e i m b u r s e m e n t i n w h o l e o r i n 

p a r t on t h e g r o u n d s t h a t t h e b a l l o t was n o t s e c r e t , d i d n o t o t h e r w i s e 

f a l l w i t h i n t h e t e r m s o f t h e scheme, o r t h e e x p e n d i t u r e had n o t been 

r e a s o n a b l y i n c u r r e d . A c o m p l a i n a n t w o u l d , o f c o u r s e , be a b l e t o go 

t o t h e H i g h C o u r t i  f he f e l t t h a t t h e CO had e x e r c i s e d h i s d i s c r e t i o n 

u n r e a s o n a b l y . 


C o n e l u s i o n 


11 The Government w o u l d welcome v i e w s on t h e m a t t e r s r e f e r r e d t o 

i n t h i s p a p e r . 
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