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EMPLOYMENT BILL: CLAUSE 17

You asked for comments on the letters from Sir John Stebbings (18 June),
Mr Peter Taylor QC (25 June) and Mr Thomas Morison QC (25 June) on
this subject and for draft replies for the Prime Minister to send.

The letters from Sir John Stebbings and Mr Taylor make the same points.
They appear-to have been written in a personal, not a representative,
capacity. They are unclear in a number of respects. For example, both
letters seem to confuse picketing (covered by Clause 16) with other forms
of secondary action, such as blacking and sympathetic strikes (covered
by Clause 17). Their criticism of Clause 17 takes the same line as.
several recent letters to the Times and presents the case for a quite
different policy (namely, limiting immunity to primary action alone)

as if it were simply a matter of producing a clearer draft of the Clause.
On one point the letter from Sir John Stebbings is plainly wrong; the
test of "likely effect" in subsection 3(b) is objective, not subjective.
Both letters, while disclaiming any wish to comment on matters of policy,
endorse the amendments tabled at Committee Stage in the Lords by

Lord Orr-Ewing and others, the effect of which would be to cut immunity
back to primary action alone.

The draft reply to Sir John Stebbings has been approved by the Lord
Chancellor and incorporates amendments suggested by him. As Mr Taylor's
letter makes no additional points, it is suggested that the Prime
Minister should reply to Mr Taylor in the terms of the attached draft,
enclosing a copy of her letter to Sir John. The draft letter to Sir
John Stebbings also takes account of comments just received from the
Law Officers.

The letter from Mr Morison contains more detailed points, but he has
already raised most of these with Ministers here at earlier stages in the
rreparation of Clause 17 and we do not believe that his criticisms are
well founded. However, the Secretary of State has asked Mr Mayhew to
arrange an urgent meeting with Mr Morison to discuss the points in his
letter. Accordingly, I enclose a shorter draft reply for the Prime
Minister to send to Mr Morison.




The Secretary of State has also asked Mr Mayhew to meet Sir John
Stebbings and Mr Taylor later this week in order to explain the-
Government's approach in this Clause:hlﬁﬁeater detail before the

Report Stage in the Lords next week. So if the Prime Minister approves:
the draft replies it would be helpful if they could be despatched quickly.

I am sending copies of thisvletter to the privafe secretaries towthe‘
Lord Chancellor, the Attorney General and the Lord Advocate.
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R T B DYKES
Principal Private Secretary




‘OF THE LAW SOCIETY

'Thank you for your letter of 18 June on Clause 17 of the Employment '
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11l. Thls 1s a very dlfflcult but v1tally 1mportant matter'and I

of Graln dlsputes have afforded further examples.
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to occur omn these occa51ons was, and remalns, contrary to the cr1m1nal
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law already. But it is not the case, as your letter seems to suggest, i

that therEmployment Bill does nothlng to tackle secondary plcketlng.

On the coﬁfrary, Clause 16 ofvthe Bill spec111cally w1thdraws 1mmun1ty
from all picketing which does not take place at the plcket's own place
of work. It thus effectlvely makes all plcketlng other than at the‘

picket's own place of work - including flylng plckets - unlawful. .

Clause 17 is concerned primarily with other forms of secondary acfioa ;

particularly blacking and so-called "sympathetic" strikes.

Secondly, you ask whether Clause 17 is intended to grant rights of
limit immunities. The rights are already available at Common Law
provided the immunities are successfully restricted. I am sure that

I do not need to point out that it is the present statutes whose impli-
cations were spelt out so clearly in the MacShane and Duport Steel

cases, which unfortunately confer a virtually unlimited immunity for




i 1ndustr1a1bact10n, however ‘remote from ‘the orlglnal dlspute and how-“ :

" ever sllght 1ts connectlon w1th 1t. It is that llcence to spread ‘i"fy
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& 1ndustr1a1 dlsruptlon far and w1de "1n contemplat1on or furtherance =

the employer 1n that dlspute.- Moreover, 1n future, secondary act10n> gt
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s durlng the dlgPUte Wlth that employer.: Thus, evenvemployers ﬁh;hmi‘:
supply goods toLor recelve goods from the empleyer in the course of “
the dlsP“te W111 be protected agalnst secondary actlon which is notkuly\i
targeted on thelr actual bu51ness w1th the employer in dlspute. This
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representsbi very con51derab1e restrlctlon of the exletlng 1mmun1ty;l
The draftlng is unav01dably (though not unusually) complex, but the ;
Parllamentary debates on the Bill and the reports of recent trade‘
union conferences have indicated that the full extent to which clause
17 draws back the present lmmunity is being more w1delyrrecognlsed.

I therefore cannot accept that it "endorses the right to‘lndulge in

secondary action of the widest nature".

Clause 17 represents the Government's considered view of how far it

is right and practicable to go in this Bill in restricting secondary
action. It reflects the outcome of the extensive consultations on the
Working Paper which preceded the drafting and resulted in a considerable
strengthening of the original proposals. The principle is clear and
straightforward. Industrial action should have immunity only in so

far as it is aimed directly at tne business of the employer in the

original dispute. This is a principle easily understood in industrial




1ndustr1a1 actlon, however remote from the orlglnal dlspute and how-
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ever sllght 1ts connect1on w1th it. It is that 11cence to spread

1ndustr1al dlsruptlon far and wide "1n contemplation or furtherance

of a trade dlspute" whlch 1s restrlcted by our Clause 17. The clause
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will enable employers to clalm the protectlon of the law aga1nst dama-

glng secondary actlon 1f they are not themselves partles to the ori-

elbu51ness relatlonship w1th RS
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: the employer 1n that dlspute. Moreover, in future, secondary actlon
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w1ll have to be d1rected at bu51ness whlch is actually belng carrled

out durlng the dlspute w1th that employer. Thus, even employers who
supply goods to ‘or receive goods from the employer in the course of :
the dlspute w1ll be protected agalnst secondary action whlch is not
targeted on thelr actual bu31ness w1th the employer in dlspute. Thls
represents a. very con51derab1e restrlctlon of the ex1st1ng 1mmunlty.
The draftlng is unavoldably (though not unusually) complex, but the
Parllamentary debates on the Bill and the reports of recent trade.
union conferences have indicated that the full extent to which clause
17 draws back the present immunity is belng more w1dely‘recogn1sed.

I therefore cannot accept that it "endorses the right to indulge in

secondary action of the widest nature".

Clause 17 represents the Government's considered view of how far it

is right and practicable to go in this Bill in restricting secondary
action. It reflects the outcome of the extensive consultations on the
Working Paper which preceded the drafting and resulted in a considerable
strengthening of the original proposals. The principle is clear and
straightforward. Industrial action should have immunity only in so

far as it is aimed directly at the business of the employer in the

original dispute. This is a principle easily understood in industrial




employers and trade

unlonlsts - not the courts‘— who w1ll have to apply the leglslatlon.'

e
We belleve that as drafted thls clause w1ll ensure that there is

adequate protectlon agalnst the reckless and 1ndlscr1m1nate secondary -
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'actlon whlch has‘rlghtly“occa51oned so Qgsh publlc concern.r As you
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know,'we have undertaken to publlsh in the autumn a Green Paper on' v
the whole:questlon of trade unlon 1mmun1t1es and we do not close:

the door on further legislatlon 1f lt is found to be necessary.

The amendments to Clause 17 whlch have been tabled by Lords Orr—Ewing;f

Spens and Renton may 1ndeed be 51mp1er than our draft but the pollcy
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they embody is qulte dlfferent. The Government have stated in -the Houscn
of Lords that in thelr view thls would in effeet restrlct 1mmun1ty |
to 1ndustr1a1 actlon by employees of a party totthe dlspute, that 1s,

to prlmary actlon alone.' Whatever may be argued for that - and the
Green Paper w1ll enable an informed debate - there is no doubt that

a totaa ban on secondary act1on would dxrectly confllct w1th the strong
tradltlon of sympathetlc action and would glve rise to a real danger

of a concerted campalgn to make the Bill unworkable. Nothing is more
llkely to brlng the law 1nto@15repﬂethan for 1t to be flagrantly

disobeyed or if the remedies it provides are not used by those people

it is designed to help, as happened with the 1971 Act.

Turning to your specific criticisms, you fear that it will easily be
evaded and suggest that the tests of purpose and of likely effect in
subsection 3 are both "subjective", in the sense that the courts will
simply rely on the honest belief of the trade union defendant. In
fact, the test of "likely effect'” has been drafted so as to make it

clear that it is to be treated objectively. It will not be possible




”T-for a defendant to ensure 1mmun1ty merely by declarlng that hls prlnc-'
- ipal purpose 1s d1rectly to dlsrupt supplles g01ng to or from the

-Lemployer 1n dlspute.A And the test of "llkely effect" w111 requlre S
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the court to reach an ObJeCthe view of the 11kely effects of the actlon.f

The operatlon of the clause therefore depends on the 1nteract10n of the
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-1tests ‘of “pur ose" and "llkely effect“

It is;‘ - . : i d to the

11ke1y effects of a partlcular course of actlon when decldlng whether'

'étto grant an 1nter1m 1nJunct10n. Indeed the grantlng of an 1nJunc110n
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 often depends (as in the recent case of Express NeWSpapers v Keys)
_.on the court's assessment of what damage would otherw1se be caused Wi
to the plaintiff. We do not believe that Clause 17 w1ll be ea511y
evaded or that it w111 set the courts an 1mp0351b1e task or ask them

to decide questions which are dlfferent in klnd from those they have

been asked to decide in the past.

I conclude that it would be an error to modify the approach which fs

embodied in Clause 17 or to accept amendments which, as I have explained,
represent an approach basically inconsistent with ours.‘fHowever,AI“can.‘
give you the assurance that all these issues will be thoroughly explored

in the Green Paper.

I hope that I have been able to set at rest your fears about the way
in which Clause 17 will operate in practice. Jim Prior (to whom you
sent a copy of your letter) would very much welcome your discussing

the points raised in your letter in more detail with Patrick Mayhew,

who will be getting in touch with you to arrange this.




Thank you for your letter of 25 June a.bout Clanse '17 of the ﬁhpioweﬁt Bill.

g,e wr:i.tten to Sir’John Stebblngs
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d why we be] ieve the fears

are misplaced. :

% I hope that this explanation will allayi the concems you ment:l.oned in you:c own

: letter.
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Jim Prior wou.ld very much welome 'your dlscussmg the points ra.lse& in your

letter in more deta.il wrth Pa‘trick Mayh

ew, who will be gettlng in touch with you
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This is a very difficult but v1tally imoortant matter and I am glad to'have

: pportumty to expla:m the policy the Govermnent have (.dopted towards

: fClansey17 requires secondary action whicﬂ interferes with commercia1<contract
: to be targeted very precisely on the suppfy of goods or services goiué to oiséiém
the emﬁloyer in dispute. It provides'no immunity for secondary actlon beyond the o
employees of the customer or supplier whoﬁhas a current contract with the employer
in dispute at the tlme of the dispute,‘ and even action by employees of such first
customers and suppliers must have as its princlpal purpose and likely effect -

di ctly preventing or disruptlng the supply of goods or servlces during the dispute

between the employer in dispute and his customer or suppller. i i

'.l,

The Clause is not therefore intended to allow secondary actlon whose purpose
isito give moral support to the employees in dispute or %o prevent the maklng of a
contract. Such action would fail the test of principal purpose gset out in ‘
subsection (3) of Cleuse 17 and, if it jnterfered with commercial contracts, would
have no immunity. Our advice is that the courts are very unlikely‘to take as
narrow a view as you suggest of whether the test of npurpose" has been satisfied.
But even if they did, the test of "likely effect" should ensure that they 1ock
beyond the test of "purpose" and consider objectively, on the facts before them,

whether that purpose is likely to be achieved.

Nor in our view will someone organising sympathetic strikes or other supportiy
action at second, third or fourth suppliers be able to avoid liability under the
clause because of any difficulty in establishing the connection between secondary

action and interference with commercial contracts. Most secondary action has as O

[of




of its ma.:.nalms interference with the commercial business of the employers

concerned.

The amendments to Clause’ 17 wh:.ch have 'been tabled by Lords Orr-Ewmg, Spens i

and. Renton may mdeed. ‘be simpler than our draft, but “the pollcy they embody 1s

o
quite different.’ For all practlcal purposes they would remove mmunlty from all

q‘but primary a.ction Wh tever may be a.rgued for that - and the Green Paper will

ena e an infonned debate
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decided to adopt 1n thJ.s Bill. :

R | conclud.e that it would be an error to mod.:.fy the approach whlch' is embodied
in Clanse 17 or to a,ccept amendments which, as 1 ha.ve expla.med, represent an
a.pproach basically inconsistent with ours. However, I can give ycu the assurance

that ‘all these issues w111 'be thoroughly explored in the Green Pa.per.
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to i%s responsibilities and then we can truly
earn the headline which was prominent
last week and we can say: * Lords to the
Rescue ”’. I beg to move.

10.8 p.m.

Lord SPENS: [ want to support this
amendment. I hope to claim some
credit for its construction. When our
group were thinking about what we should
do about Clause 16, it was rather opportune
that a letter appeared in The Times
signed by Mr. Alan Campbell Q.C. which,
if I may quote from his introduction, said:

*“ An examination of the complex provisions of
Clause 16 of the Employment Bill reveals an
intention to reflect the °first supplier first cus-
tomer ’ concept; to entrench the legality of all
industrial action within this ambit; also to legalise
the ‘ repercussive ’ effect of such action against
third parties ™.
That is a letter of 27th May. That letter
confirmed the views that I had taken about
this clause, that it is much too complicated
as it has been drafted and, much more than
that, I dislike the way that it appears to
entrench positively in statute law immuni-
ties for the trade unions. I do not believe
that they have been so far entrenched
positively before. If one looks at sub-
section (3) it says:

* Secondary action satisfies the requirements of
this subsection if . . .”
and subsection (4) is similar. Subsection
(5) is similar. These entrenchments are
being made by a Conservative Govern-
ment, and that to my mind means that—

The Earl of GOWRIE: If I may, I
should like to make the point that the
kind of immunities the noble Lord referred
to have been entrenched in law ever since
the Liberal Government of 1906.

Lord SPENS: Yes, I realise there have
been entrenchments, but what worries me
is that these entrenchments are about to
be made by a Conservative Government,
because once a Conservative Government
has made these positive entrenchments it
is going to be extraordinarily difficult ever
to get them altered. No future Labour
Government will want to alter them,
and it is going to be very difficult to find
a future Conservative Government who
will want to alter them. Therefore it
seemed to me that this entrenchment of
immunities was a dangerous thing and so
I set about trying to draft a much simpler

[ 12 JUNE 1980 ] Bill
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clause and I gave it to my noble friend
Lord Orr-Ewing. At the same time he
was having similar thoughts on the sub-
ject, and together we produced the
amendments that are now before your
Lordships.

If I may just indicate the effect, Clause™]
16 will now read: ;
 Nothing in Section 13 of the 1974 Act shall
prevent an act from being actionable in tort on a
ground specified in subsection (1)a) or (b) of
that section in any case where—
(a) the contract concerned is not a contract
of employment, and
(b) one of the facts relied upon for the
purpose of establishing liability is that
there has been secondary action as defined,
and
(c) the person claiming the benefit of this
section is not a party to the dispute .

Subsection (2) we leave as it is; and we ==
take out, or hope to take out, subsection I

(3), (), (5) and (6).

. Having tabled these amendments and
I was delighted to read a letter on Tuesday
of this week in the Daily Telegraph from
Edward Grayson, saying:

“ These amendments to Clause 16 provide with
the most admirable simplicity and clarity that
Section 13 of the Trade Union Relations Act 1974
will not apply, and a person will therefore be
able to pursue his common law rights when he is

(a) suing for interference with a contract-
other than a contract of employment
(e.g. a commercial contract);
(b) relying upon secondary action as defined
in subsection (2) of the existing Clause 16,
and
(¢) himself not a party to the dispute .
So we have got a positive acclaim from
Mr. Grayson that we have done what we
had hoped in the form of making Clause
16 simple and also, I think, more effective
than the present Clause 16 will be. I
therefore support the amendment.

Lord HANKEY : I should like to sup-
port my noble friends in putting forward

these amendments. 1 see great difficulty
in the present text of Clause 16. I have
had to spend years of my life arguing with
foreigners about the meaning of various
texts of treaties and so on. My experience
is that people are confused whenever
anything is very complicated. In par-
ticular, the French always make rings
round everybody else, and so do the
Russians. It is true that we do not deal
with the French and the Russians, but
when you mislead a lot of people by the

¢ i AW e i Ul s Y LR T e A G i

T R A T2 e

S

L

7 4, A T b




