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JMENT IS T H E P R O P E R T Y O F H E R BR ITANNIC M A J E S T Y ' S G O V E R N M E N T 

C(79) 43 C O P Y NO 81 
12 October 1979 

C A B I N E T 

I N D U S T R I A L R E L A T I O N S L E G I S L A T I O N 

Memorandum by the Secretary of State for Employment 

1. Colleagues have a l ready general ly approved m y proposa ls for 
legislation on picketing, the c losed shop and union ballots and I a i m to 
introduce a B i l l i n December . T o achieve that we need to decide now on 
the following outstanding points. 

CLOSED SHOP 

2. We have a l ready decided to provide that any new c losed shop 
entered into after our leg is lat ion shal l not be able to operate as a defence 
against an unfair d i sm i s s a l c l a im unless at least 80 per cent of those 
entitled to vote i n a secret ballot support i t ; that existing employees shall 
be protected; that, where an unfair d i s m i s s a l takes p lace under union 
pressure , the employer can br ing the union before the tr ibunal to meet 
some or al l of the compensation; and that best p ract ice i n the operation 
of a closed shop wi l l be set out i n a statutory Code. 

3. V/e also intend to extend the protect ion to those with conscientious 
grounds age inst union membersh ip i n a c losed shop situation and what we 
have to decide i s how wide should be the grounds of conscience - re l i g ion 
only at the moment - and whether these should be l im i t ed to objection to 
belonging to any union at a l l o r whether they should also include objection 
to belonging to a part icu lar union. The Confederation of B r i t i s h Industry 
(CBI) 

were divided on the latter question - a substantial minor i ty (including 
the Engineering Emp loye r s Federation) fearing that the r ight to object to 
belonging to a par t icu la r union would be used by dissidents to splinter 
unions and disrupt established bargaining arrangements . Nonetheless, 
a majority of the CBI favour allowing objections to joining any par t i cu la r 
union, but on as objective a basis as poss ib le and l im i t ed to objections that 
are religious, ethical or m o r a l . 
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4, There i s a difficult balance to be struck here between the rights of 
the individual and the o rde r ly conduct of indust r i a l re lat ions . On 
reflection, I think it i s r ight to allow for objections against a par t icu lar 
union. Th i s would give individuals support and protect ion i n c losed shop 
situations of the kind which have a r i s en i n the ambulance and f i re se rv ices . 

5. I therefore propose protect ion for those who "have re l ig ious , 
ethical or m o r a l objections tc being a membe r of any union whatsoever or 
of a particular un ion" . By l imi t ing the exemption to these cases we should 
lessen fears that i t wi l l ser ious ly disrupt stable bargaining arrangements , 
though we may s t i l l stimulate inc reased demands to do something about 
"free r i de r s " . 

UNREASONABLE E X C L U S I O N O R E X P U L S I O N F R O M A UNION 

6. We have agreed to provide a new statutory r ight against unreasonable 
exclusion or expulsion f rom a trade union, leaving the reasonableness to be 
determined by tr ibunals on the equity and substantial mer i t s of the case . 
I have, however, also been consider ing whether to strengthen the effect of 
this i n countering int imidat ion by stating express ly i n the leg is lat ion that 
it would be unreasonable to expel a member solely for c ros s ing a picket 
line or for refusing to take part i n a str ike which has been ca l led i n b reach 
of procedure. 

7. O n re -examinat ion, I am confident that the general test of 
reasonableness could be expected to encompass these types of case. In 
fact, most industr ia l act ion i s unoff icial and unions therefore do not 
generally discipl ine membe r s for refusing to take part i n i t . But where 
expulsion arose i n c i rcumstances of the k ind descr ibed a t r ibunal would 
be able to take into account the reasonableness of the indust r i a l act ion i n 
which the individual had refused to part ic ipate and the manner of i ts 
inception and prosecut ion. 

8. I feel, nonetheless, that i t would be des i rab le to give tr ibunals a 
clear guide to regarding expulsion i n the c i rcumstances descr ibed as p r i m a 
facie unreasonable. I do not favour doing this by express statutory 
provision. Interference i n the d i sc ip l ina ry relat ionship between unions 
and their members i s an explosive i s sue and we could be dragged deep into 
it by statutory definition, with the r i s k even so that the express p rov i s i on 
could be evaded or resu l t s imply i n unoff icial int imidat ion taking the place 
of official d isc ip l in ing . 

9- I now propose instead to proceed by including i n the draft statutory 
Code of Pract ice on the c losed shop guidance to the effect that d isc ip l in ing 
bY expulsion should norma l l y be regarded as unreasonable behaviour i f taken 
solely on such grounds as that a member c rosses a p icket l ine or refuses to 
take part in industr ia l action which i s i n breach of a procedure agreement. 
A plaintiff would be able to draw attention to this i n pleading his case before 
the tribunal, which would then be able to consider i t among a l l the 
C 1 r cum stances of the case. 
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10. This wi l l i nc rease the Pa r l i amenta ry p re s su re to defer operation of 
the legislation unti l Pa r l i ament has approved the Code. We may have to 
concede this i n re lat ion to the unreasonable expulsion prov is ion , but 
otherwise there i s no need for the operation of the leg is lat ion to wait on 
either this Code or the Code on picketing. 

CLOSED SHOP IN T H E N E W S P A P E R I N D U S T R Y 

U. My proposa l i n paragraph 5 above wi l l help give effect to our 
commitment to r e s i s t further moves towards the c losed shop i n the 
newspaper industry . I propose to re in force i t by providing a separate 
section in the c losed shop Code which wi l l re late speci f ica l ly to the posit ion 
of journalists. T h i s would, among other things, make c lear that a genuine 
belief concerning P r e s s f reedom i s a conscientious ground for objecting to 
becoming or remain ing a member of a par t icu la r union or any union at a l l ; 
and that journal ists and editors should not be d isc ip l ined as a resu l t of 
their legitimate exerc ise of P r e s s f reedom, 

12. These measures wi l l be much m o r e effective i n containing this 
threat to the freedom of the P r e s s than the P r e s s Char te r p rov i s ions of 
the l as t Government. These envisaged a voluntary approach which i n fact 
foundered on i r r econc i l ab l e differences between the var ious par t ies ; and 
the l as t Government then fai led to submit a draft Charter for the approval 
of Parliament. I propose therefore to repea l the p rov i s ion for a P r e s s 
Charter (Section 2 of the T r a d e Union and Labour Relat ions (Amendment) 
Act 1976). 

S L A D E 

13. In fulfilment of our commitment I set up an enquiry by 
Mr Andrew Leggatt Q C into the recru i tment act ivit ies of the Society of 
lithographic A r t i s t s , Des igners , Eng rave r s and P r o c e s s Worker s ( S L A D E ) 
and I shall publ ish h is report on 17 October . T h e repor t i s highly c r i t i c a l 
of SLADE, the two most objectionable aspects of i ts recru i tment act ivit ies 
being the forcing of employees to jo in the union against their w i l l and the 
use of secondary action to achieve th is . 

14. The i s sues a re complex and i t i s diff icult to f rame a statutory 
provision l imi ted to catching these objectionable act iv i t ies . Nonetheless , 
a remedy i s needed and I propose to consult urgently on this with a view to 
incorporating a suitable p rov i s i on i n the B i l l . 

FURTHER C O N S U L T A T I O N S 

1 5* These proposals would requ i re immediate consultations with industry 
0nly on S L A D E and on repeal ing the P r e s s Cha r t e r . If we proceed as 
Proposed on union expulsion, I need not consult further on that unti l the 
draft Code of P r ac t i ce i s p repared . 
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R E C O M M E N D A T I O N S 

16. I invite m y colleagues to agree that we should: 

i . G ive a right to compensation for unfair d i sm i s s a l , i n the 
context of a c losed shop, to those who object to membersh ip of 
any union whatsoever or of a pa r t i cu la r union prov ided that the 
grounds of objection are re l ig ious , ethical or m o r a l (paragraph 5). 

i i . Make c lear , through guidance i n the draft c losed shop Code 
of P rac t i ce , our intention that i t shal l no rma l l y be regarded as 
unreasonable behaviour i f a union expels a membe r solely on such 
grounds as that he has c rossed a picket l ine or refused to take part 
i n unconstitutional indus t r i a l act ion (paragraph 9). 

i i i . Consult the newspaper indust ry on the proposa l to re inforce 
the effect of i  . and i i . by incorporat ing a separate section on that 
industry i n the draft statutory Code; and on that basis repea l the 
ineffective p rov i s i on for a P r e s s Char te r (paragraphs 11-12). 

i v . Consult industry on the remedy needed to curb objectionable 
union recru i tment act iv i t ies of the S L A D E type (paragraph 14). 

J P 

Department of Employment 

12 October 1979 
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