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HS D O C U M E N T IS T H E P R O P E R T Y O F H E R B B I T A N N I C M A J E S T Y ' S G O V E R N M E N T 

C(79) 58 C O P Y NO 81 

19 November 1979 

C A B I N E T 

I N D U S T R I A L R E L A T I O N S L E G I S L A T I O N 

Memorandum by the Secretary of State for Employment 

I N D U S T R I A L R E L A T I O N S L E G I S L A T I O N 

1. I set out below m y leg is lat ive proposa ls on amendments to the 
employment protect ion legis lat ion, on the Society of L i thographic A r t i s t s , 
Designers , Engrave r s and P roce s s Workers ( SLADE ) , on the c losed shop 
conscience clause and on the handling of general union immuni t i e s . 

2. The consultations on the employment protect ion proposa ls are not 
completed, but, i f I am to introduce the Employment B i l l as intended on 
6 December for Second Reading before the Recess , we must take decis ions 
now. We have sufficient knowledge of indust ry ' s views to do that. 

A M E N D M E N T S T O INDIV IDUAL E M P L O Y E E R IGHTS 

3. The comments on these consultative proposa ls so far r ece ived f rom 
the Confederation of B r i t i s h Industry (CBI) in fo rma l ly and f r om some other 
employers ' associat ions, inc luding those of sma l l businesses, have been 
general ly favourable. Together with the two O r d e r s now i n operation which 
inc reased the qualifying per iod for applications for unfair d i s m i s s a l and 
modif ied the requirements i n regard to consultation on redundancies, the 
measures have been accepted as going a long way to meet the m a i n concerns 
about the employment protect ion leg is lat ion vo iced by employers . 

4. The T rades Union Congress (TUC) have not yet been able to let me 
have their views (their Employment P o l i c y Committee meets on 
21 November ) . They have, however, been pub l ic ly hosti le to the proposals 
which they represent as helping the bad employer and constituting a se l l -out 
by the Government to the C E I . 

5. I now propose to go ahead with a l l the proposals on which I have 
consulted, subject to the case of the maternity prov i s ions t o : -
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i . p l a c i n g t h e o b l i g a t i o n o n t h e m o t h e r to p r o v i d e t h e a d d i t i o n a l 
n o t i f i c a t i o n o f i n t e n t i o n to r e t u r n t o w o r k o n l y i f t h e e m p l o y e r so 
r e q u e s t s i t a n d 9 w e e k s (not 6 w e e k s ) a f t e r h e r c o n f i n e m e n t . T h e s e 
m o d i f i c a t i o n s h a v e b e e n s u g g e s t e d b y e m p l o y e r s ' r e p r e s e n t a t i v e s . 

i i . D r o p p i n g the p r o p o s e d e x e m p t i o n f o r f i r m s w i t h l e s s t h a n 
20 e m p l o y e e s f r o m the o b l i g a t i o n t o r e i n s t a t e o r r e - e n g a g e t h e 
m o t h e r i f i t i s no t r e a s o n a b l y p r a c t i c a b l e to do s o . T h i s s u g g e s t i o n 
w a s pu t f o r w a r d i n m y w o r k i n g p a p e r i n a m o r e t e n t a t i v e f a s h i o n a n d 
a t t h e r e q u e s t o f the S e c r e t a r y o f S t a t e f o r I n d u s t r y . I t h a s e v o k e d 
m o r e p r o t e s t t h a n a n y o f the o t h e r p r o p o s a l s , a n d t h e c r i t i c i s m h a s 
c o m e f r o m b o t h s i d e s o f i n d u s t r y , a n d a l s o f r o m s e c t i o n s o f o u r o w n 
P a r t y . T h e m a i n o b j e c t i o n i s t h a t ( u n l i k e m y o t h e r p r o p o s e d 
e x e m p t i o n f o r s m a l l f i r m s i n t h e f i r s t t w o y e a r s o f t r a d i n g ) i t w o u l d 
c r e a t e t w o c l a s s e s o f e m p l o y e e o n a p e r m a n e n t b a s i s . F r o m t h e 
e m p l o y e r ' s p o i n t o f v i e w , t h e c o n c e s s i o n m a y p r o v e i n a n y e v e n t to be 
o f l i m i t e d v a l u e s i n c e the o n u s w i l l be o n h i m to s h o w - i f n e c e s s a r y 
a t a t r i b u n a l - t h a t he q u a l i f i e d i n a l l r e s p e c t s f o r t h e e x e m p t i o n . 

M y l e g i s l a t i v e p r o p o s a l s a r e l i s t e d i n the A n n e x . 

U N I O N R E C O G N I T I O N D I S P U T E S 

6. T h e C o u n c i l o f t h e A d v i s o r y , C o n c i l i a t i o n a n d A r b i t r a t i o n S e r v i c e 
( A C A S ) h a v e m a d e c l e a r t h a t t h e y c a n n o t s a t i s f a c t o r i l y o p e r a t e t h e e x i s t i n g 
s t a t u t o r y r e q u i r e m e n t s f o r d e a l i n g w i t h u n i o n r e c o g n i t i o n d i s p u t e s 
( S e c t i o n s 11-16 o f t h e E m p l o y m e n t P r o t e c t i o n A c t 1975 ) . T h e t w o p r a c t i c a b l e 
a l t e r n a t i v e s a r e e i t h e r t o r e p e a l t h e s e r e q u i r e m e n t s o r s u b s t a n t i a l l y m o d i f y 
t h e m so a s to t r y to m a k e t h e m w o r k a b l e . T h e m o d i f i c a t i o n s r e q u i r e d w o u l d 
be to g i v e A C A S g r e a t e r d i s c r e t i o n a n d / o r g r e a t e r p o w e r s . I a m no t 
p r e p a r e d to c o n t e m p l a t e m o d i f i c a t i o n i n t h e l a t t e r r e g a r d a n d I do no t t h i n k 
t h a t the f o r m e r w o u l d p r o v i d e a n e f f e c t i v e p r o c e d u r e o r s o l v e A C A S 1 p r o b l e m s 
I t h e r e f o r e p r o p o s e t o r e p e a l t he s t a t u t o r y p r o v i s i o n s w h i c h i s the c o u r s e 
f a v o u r e d b y the C B I . T h e T U C w i l l o p p o s e t h i s a n d w i l l i n a d d i t i o n a r g u e 
t h a t l e g i s l a t i o n i n t h i s a r e a n o w w o u l d be p r e m a t u r e ; but I do no t e x p e c t 
t h e m to c o m e u p w i t h a g e n e r a l l y a c c e p t a b l e a l t e r n a t i v e . 

S T A T U T O R Y E X T E N S I O N O F T E R M S A N D C O N D I T I O N S O F E M P L O Y M E N T 

7 . M o s t c r i t i c i s m o f S c h e d u l e 11 o f t h e E m p l o y m e n t P r o t e c t i o n A c t 1975 
h a s c e n t r e d o n t h e p r o v i s i o n w h i c h e n a b l e s t h e " g e n e r a l l e v e l " o f t e r m s a n d 
c o n d i t i o n s i n t h e l o c a l t r a d e o r i n d u s t r y to be i m p o s e d o n t h e e m p l o y e ? . . 
T h e C B I h a v e u r g e d r e p e a l o f t h i s p r o v i s i o n o n the g r o u n d s t h a t a w a r d s c a n 
d i s r u p t c o m p a n y p a y s t r u c t u r e s a n d d a m a g e i n d u s t r i a l r e l a t i o n s . S o m e 
e m p l o y e r s w o u l d l i k e u s to go f u r t h e r a n d r e p e a l t h e w h o l e S c h e d u l e , 
i e . i n c l u d i n g t h e f i r s t l e g w h i c h e n a b l e s i n d u s t r y - l e v e l a g r e e m e n t s to be 
e x t e n d e d to o t h e r e m p l o y e r s w i t h i n the i n d u s t r y , a n d P a r t I I w h i c h w a s 
i n t e n d e d to p r o v i d e a d d i t i o n a l p r o t e c t i o n i n W a g e s C o u n c i l s I n d u s t r i e s but 
w h i c h h a s v e r y r a r e l y b e e n u s e d . A t p r e s e n t t h e C B I a r e d i v i d e d o n t h i s . 
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8. Repeal of the whole Schedule world be consistent with our belief that 
employers should be free to make their own agreements i n the light of their 
own c i rcumstances . On the other hand, i t would max imi se T U C opposition 
and would upset some employer associat ions . On balance, i a m inc l ined to 
repeal the whole Schedule. 

9. S imi l a r treatment of the F a i r Wages Resolut ion (FWR) would be 
log ica l but would r a i s e argument about the p r inc ip le of fair competition for 
Government contracts. A s the CB I recognise , the scope for change i s 
inhibited by International Labour Organisat ion Convention 94 which the 
United Kingdom has rat i f ied . We cannot i n any event deal with the F W R 
i n the B i l l and I propose that we leave it for further considerat ion i n the light 
of debate on the B i l l . 

S L A D E 

10. I propose to afford a lega l defence against S L A D E - t y p e rec ru i t ing 
activit ies i n the f o rm of the proposa l on which I consulted. T h i s wi l l be by 
removing immuni ty f r om c i v i l action where indust r ia l act ion i s ca l led or 
threatened by persons not employed by the employer i n dispute for the 
purpose of coerc ing his employees into jo ining a pa r t i cu la r trade union. 
A p rov i s i on i n these t e rms wi l l focus on the offensive aspects of S L A D E ' s 
behaviour and should prove difficult for the T U C to attack convincingly. 
The CBI whom I have consulted in fo rma l ly support this proposa l . 

T R A D E UNION IMMUNIT IES 

11. It has become clear that the CBI ' s own rev iew wi l l not be concluded 
unti l ea r ly next summer . We shall then have to consider further leg is lat ion 
and the CB I have strongly advised that we should not deal with immuni t ies 
general ly i n the present B i l l . However, the House of L o r d s now seem l ike ly 
to overturn the Court of Appea l i n E x p r e s s Newspapers v MacShane and i n 
the p rocess overturn the view that the immunity for indust r i a l action given 
by Section U of the T r a d e Union and Labour Relations A c t 1974 (as amended 
i n 1976) probably did not go beyond the f i rs t customer , supplier and provider 
of se rv ices . P repa ra to ry work has been done on how to res tore the 
position, but i t i s a t r i cky business and we are a l ready going to be ve ry hard 
p re s sed to get the B i l l ready for introduction by ear ly December without this 
added compl icat ion. 

12. Much more important, however, i s the delay i n the Lo rd s judgment. 
Judgment i s now unl ike ly to be handed down unt i l December and i n m y view 
it would be quite wrong - and a v e ry damaging tact ica l e r r o r - to undertake 
such an important change i n immuni t ies without f i r s t consider ing the L o r d s 
judgment careful ly and giving ourse lves the opportunity of consultation. T h i s 
i s an i s sue so sensitive that it would be fol ly to rush into leg is lat ion . I have 
been making warning noises about a further measure and to leave the unions 
uncerta in of our proposals on this matter could act as a brake on their 
act iv i t ies . 

3 

C O N F I D E N T I A L 



CONFIDENTIAL 


13. I therefore intend to include in the B i l l as introduced only those 
changes on immunit ies relating to picketing and to S L A D E - t y p e recru i tment 
tacticso But on Second Reading I would say that we are reviewing the law 
on immunit ies in the light of the L o r d s judgment and that, when we have 
reached a considered view, we wi l l take whatever action seems necessa ry 
to restore the posit ion either by amendment to the B i l l in Committee or in a 
later separate B i l l . Th i s wi l l give us a chance to get the prov i s ions right 
and to act with the advice and support of the CB I . I shal l put a further 
paper to the Committee after I have ful ly reviewed the impl icat ions of the 
L o r d s judgment. 

C L O S E D SHOP - C O N S C I E N C E 

14. On the c losed shop we have st i l l to decide the p rec i se scope of the 
protection to be afforded to those with conscientious grounds against union 
membersh ip in the c losed shop situation. On 18 October (CC(79) 17th 
Conclus ions , Minute 4) I was invited to consult with the L o r d Chance l lo r 
and other interested M in i s t e r s and with the help of P a r l i amenta ry Counse l 
to report back with rev i sed proposa l s . The L o r d Chance l lor and I have 
since agreed on a statement of the objectives tc be covered by this p rov i s ion 
and I now submit for the agreement of colleagues Pa r l i amenta ry Counse l ' s 
p re f e r red formulation, namely "on grounds of consc ience " . 

C L O S E D SHOP - E X C L U S I O N OR E X P U L S I O N F R O M A T R A D E UNION 

15. I e a r l i e r proposed that the right of appeal should be genera l . But 
the concern over the question of whom unions wi l l o r w i l l not have in 
membersh ip i s in fact concentrated on the c i rcumstances of the c losed shop. 
There i s much less justi f ication for examining their internal procedures in 
this respect where people 's jobs are not at stake, l itt le me r i t in exposing 
the courts to unnecessary interference in union affairs, and some r i s k to 
part ic ipat ion by employee representatives in industr ia l t r ibunals . I 
conseqently propose on further consideration, that the p rov i s i on for a right 
of appeal for those excluded or expelled f r o m union membersh ip should be 
l im i ted to the c i rcumstances of the c losed shop, as or ig ina l ly proposed in 
the Manifesto. 

C O N C L U S I O N S 

16. I seek m y col leagues ' agreement to the inc lus ion in the B i l l (in 
addition to the provis ions we have a l ready agreed on picketing, the closed 
shop and public funds for union ballots) of the following p rov i s i ons : 

a. The amendments to the employment protect ion A c t s and 
other measures set out i n the annex to this paper (paragraphs 3-5). 

b. The repeal of Sections 11-16 of the Employment Protect ion 
A c t 1975 (recognition provis ions ) (paragraph 6). 

c. The repea l of Schedule 11 of the Employment Protect ion A c t 
1975 (terms and conditions of employment) (paragraphs 7-9). 
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d. The p rov i s ion to remove immunity f r o m S L A P E - t y p e 
recru i tment tactics (paragraph 10). 

e. The formulat ion "on grounds of consc ience" as the definition 
of the scope of the protection for those objecting to union membersh ip 
in a c losed shop (paragraph 14). 

I also seek col leagues ' agreement to the introduction of this Employment B i l l 
ea r ly i n December with a view to a Second Reading before the C h r i s t m a s 
Reces s . 

J P 

f 

Department of Employment 

19 November 1979 
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ROPOSED	 AMENDMENTS TO THE EMPLOYMENT PROTECTION ACTS: INDIVIDUAL RIGHTS 


nfair	 Dismissal provisions 


a) To remove from the employer the onus of proof i n unfair dismissal 

ases whereby at present he i s required to show that he acted reasonably 

carrying out a dismissal. 


b) To permit an employee to waive his right to complain of unfair 

ismissal on the :expiry of a fixed term contract of one year or more. 


c) To make the following changes to the l e g i s l a t i o n concerning the 
asic award of compensation for unfair dismissal: 

(i)	 to repeal the provision that a minimum basic award of 2 weeks' 

pay must be given; 


( i i )	 to empower tribunals to reduce below the present minimum, or 

extinguish, the basic award i n cases of contributory fault on 

the part of the employee; 


( i i i )	 to empower tribunals to reduce the basic award i f an employee 

has unreasonably refused an offer of reinstatement; 


(iv)	 to give tribunals discretion to reduce or extinguish the basic 

award i n cases where misconduct on the part of the applicant 

has come to l i g h t between the date of dismissal and the date 

of the hearing. 


I) To require that industrial tribunals should take into account the 
ircumstances - for example, the size and resources - of the firm when 
insidering whether or not an employer had acted reasonably i n carrying 
it a dismissal. 


e) To exempt small firms with under 20 employees from the unfair 
ismissal provisions during the f i r s t two years of trading, provided 
tat the employer has notified the employees of the exemption. 
dustrial Tribunal procedures 


f) To make the following changes to the procedural rules of tribunals 
object  t o the views of the Council on Tribunals) i n order to reduce 
:galism and discourage unmeritorious cases: 

(i)	 to give tribunals explicit authority to conduct proceedings 

i n whatever manner they consider most suitable, while avoiding 

formality and without being bound by the s t r i c t e r rules 

regarding admissibility of evidence as applied i n the courts; 
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( i i )	 t o e n a b l e t r i b u n a l s t o a d v i s e e i t h e r p a r t y t h a t h i s c a s e 
a p p e a r s t o b e w e a k a n d t h a t c o s t s may b e a w a r d e d a g a i n s t 
h i m i  f h e c h o o s e s t o p u r s u e h i s c o n t e n t i o n s t o a h e a r i n g ; 

( i i i )	 t o w i d e n t h e r u l e o n c o s t s , s o t h a t c o s t s may b e a w a r d e d a g a i n s t 
a p a r t y who b r i n g s o r c o n d u c t s a c a s e " u n r e a s o n a b l y " . 

M a t e r n i t y P r o v i s i o n s 

(g) T o i m p r o v e t h e a d m i n i s t r a t i o n o f t h e m a t e r n i t y p a y s c h e m e t o 

r e l i e v e t h e b u r d e n o n e m p l o y e r s , w h i l e m a i n t a i n i n g t h e p r i n c i p l e o f 

employer l i a b i l i t y f o r p a y m e n t . 


(h) T o r e q u i r e e m p l o y e e s t o p r o v i d e i n w r i t i n g t h e c u r r e n t 

n o t i f i c a t i o n s o f i n t e n t i o n t o r e t u r n t o w o r k , a n d t o p r o v i d e t h e s e c o n d 

n o t i f i c a t i o n a t l e a s t 21 d a y s b e f o r e t h e i n t e n d e d d a t e o f r e t u r n , 

i n s t e a d o f t h e p r e s e n t 1 d a y s . 


(i) T o r e q u i r e e m p l o y e e s t o p r o v i d e a n a d d i t i o n a l c o n f i r m a t o r y 
[ n o t i f i c a t i o n o f i n t e n t i o n t o r e t u r n , o n e m p l o y e r r e q u e s t , 9 w e e k s 
l a f t e r c o n f i n e m e n t . 

(j) T o p r o v i d e t h a t , w h e r e i t i s n o t r e a s o n a b l y p r a c t i c a b l e f o r t h e 

emp loye r t o make a v a i l a b l e t h e o r i g i n a l j o b , t h e e m p l o y e e s h a l l b e 

o f f e r e d s u i t a b l e a l t e r n a t i v e e m p l o y m e n t . 


G u a r a n t e e P a y p r o v i s i o n s 

(k) T o p r o v i d e t h a t g u a r a n t e e p a y s h o u l d b e c a l c u l a t e d o n a r o l l i n g 

p e r i o d o f 3 m o n t h s r a t h e r t h a n t h e p r e s e n t q u a r t e r l y p e r i o d . 
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