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T This article (copy attached) gives a one-sided and somewhat
hysterical account of proposals which arose out of a general
review of the increased scope for international tax avoidance
since the abolition of exchange control. It deliberately ignores
the underlying objectives of these proposals (although these have
been clearly stated and acceptga-:-E?-nggf-in principle - by many
representative bodies and other interested parties).

2 However, it is fair to say that there is widespread concern
about the detailed Eggiications of the proposed legislation. For
this reason, it was agreed at a recent meeting with the Financial
Secretary and the Economic Secretary that the legislation should
not be introduced in this year's Finance Bill but should be
deferred for a year, to allow further public examination of the
proposals. A recommendation to this effect will be made to the

Chancellor. /—WW
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Background to the proposals

35 There is much past history on these proposals, but briefly

the background is as follows. Although the proposals are

presented as a complete package, each is largely self-contained
and to some extent raises different issues. If enacted in their

present form they would:-

i.

ii.

iid,

iv.

Abolish Section 482 of the Taxes Act (which imposes
criminal penalties on the emigration of companies, and

certain other transactions, without Treasury consent).
It is widely accepted that such a provision is
inappropriate in a climate of free exchanges.

Introduce new criteria, more in keeping with present-
day commercial reality, for determining whether or
not a company is resident here for tax purposes. The
emphasis would be placed on where a company's business
as a whole is managed rather than where a company's
v—
affairs are controlled. We have been concerned for
some time that the present rules are unsatisfactory.
Without the protection of Section 482, UK companies
could artificially contrive non-residence in order to
secure a tax advantage. Moreover, there are other ways
in which the rules can be exploited against which

Section 482 provides no defence.

Impose a new charge on UK companies which accumulate

surplus overseas profits and income in tax haven 'money

box' companies in order to avoid UK tax. In recent

years UR groups have made increasing use of such
companies and the abolition of exchange control clearly
increases the scope for arrangements of this sort.

Remove the present tax advantages available where UK-
owned overseas companies remit profits in the form of
an 'upstream loan' instead of a dividend.

4, In attacking the proposals, the writer of the article rests

his case on three main contentions. In the first place, a

satisfactory case has not been made out for the proposals. In




particular, no estimates have been published of the amount of
tax at stake. Secondly, in preparing the draft legislation,
the Revenue has totally ignored the representations made during
} the earlier period of consultation. Finally, the proposals
would, if enacted in their present form, have disastrous
_ consequences not only for businesses but for the economy as
a whole. In particular, they would reimpose exchange controls
EETEEE back door and jeopardise the UK's position as a major

international financial centre.

Justification for the proposals

e The proposals to abolish Section 482 (about which there is
little argument) and to redefine company residence need to be
considered separately. Despite the claims made in the article,
many representative bodies now acknowledge that the present
company residence law is unsatisfactory and could be exploited

if Section 482 were to be repealed. The main reason for the
continuing opposition to this proposal is the inevitable
uncertainty inherent in any change in the law. The revenue lost
through current exploitation is probably relatively insignificant,

6. On the other hand the tax havens and upstream loans proposals
are directed at specific avoidance arrangements which UK companies

are increasingly utilising. Section 482 and other anti-avoidance

provisions in the Taxes Acts are no defence against such avoidance.
By its very nature, such avoidance is difficult to quantify, but
isolated cases we have seen indicate that substantial amounts of

tax are at stake.

Previous representations

e The article implies that previous representations were
unanimous in their opposition to these proposals, but that the
objections made were rejected out of hand. This is quite untrue,
particularly as regards the proposals on tax haven companies. A
full report on the outcome of the first round of consultations was
made to Ministers and, in the light of these comments, a number

of important changes were made to the proposals.



Likely consequences cof the proposals

8. The predictions of the disastrous consequences of the
proposals are at best exaggerated and at worst nonsensical.
Thus, it is claimed that to tax unremitted overseas income

P— p—————— R
would be contrary to the policies underlying the abolition of

exchange control. But the aim of abolishing exchange control

was to give UK residents the freedom to choose where to invest,

and how to finance such investment thereby allowing companies
to earn the best possible return on their capital and so to
make the best possible contribution to the national income.

The accumulation of income in tax haven 'money box' companies
makes no contribution to the national income, but instead leads
to a substantial loss of revenue.

9. Similarly, the proposals would not automatically deny to
UK companies the benefit of overseas tax incentives, but would
only apply where such companies then banked their increased
profits in tax havens instead of repatriating them.

10. The claim that our invisible earnings would be damaged because
foreign companies based in this country would be frightened away

is presumably directed at the possibility that such companies
might, under the proposed definition of company residence, be
regarded as resident here. In general, we believe that the vast
majority of companies, whether resident here now or trading here

as non-residents, would not be affected. It is by no means clear
that the proposals would have the effect claimed and, even if

they did, that this would drive such companies away.

11. Finally, the assertion that the proposed legislation would
confer on the Revenue unprecedented powers to obtain information
from companies is plainly wrong. Such powers already exist for
Section 485 of the Taxes Act (transfer pricing) and in general
have attracted relatively little criticism.
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