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COMPETITION POLICY.

Introductory paper by Mrs, Cppenheim.

Competition policy and the laws and lnstitutions through
which it 1s enforced ere complex, and familiar only to specinlists.
The proposals of our working party are, therefore, being put before
the Shadow Cabinet in several parts. This paper sets out the
philosophy which underlines ocur recommendations, highlights the
pelitical problems they are designed to tackle and the solutions
proposed. The report of the working party, which follows, sets out
the principles on which the recommendations are based and summarises
those recommendations, detalls the changes needed in instituticns
and procedures and identifies the leglslative changes needed to
give eifect to them.

5, Since this is an arse where any Government would have to
ndertake careful consultatlon before acting, 1t would be wrong at
11z stage to seek ungualified appreval for svery feature, let alone
detall of what is propssed. What we need now 1s agresment on the
cssentials which will permit us to explain our intentions clearly and
persuasively in an eluction campalgn and te move into action withoukt
delay when in Government.

PHILOSOPHY .

a3, Vvigorous and effective competiticn 1s tfundamental to the
health of the market economy whose revival is one of our rein
purposes. As Adem Smith pointed out, competitive conditions do nob
persist in en cconomy unless the Government takes steps to enforee ol
trem. “People of the same frada seldon meet together, even for
merrimeny cr diversion, but the conversation ends in a conspiracy
against the public in some contrivance to raise prices."*
At present competition policy is somewhat arbltary, is not always
pursued with a sense of urgency, suffers ifrom a lack of clarity and
is open to political interventlon. We need, therefore, to eliminate
“hese weaknesses, to reassert the principle of "effectlve competbition®
nd to ensure that 1t is the overriding :ationale of the office of
Fair Trading, the Monopolies Commission and the Restrictive Practices
court.

4, There are twe major dilemmas which the policy must resolve
and neccssarlly can only do #o imperfectly. First, how far can ore
rely on the rules of law and comprehensive atatutes, and how far should
the asystem be discretlenary? Experience suggesta that both extremes
are to be avalded. A highly diserstlonary system invites massive
political interventlon and creates great uneersainty in industry. A
full-blocded legal approach such as 1s found in the UgA is cumber—
sene, inflexible, ilmposes great expense on both Jovernment end indus-
try, and ironically also creates uncertainty. The second dilemma la
whether the policlng apparatus should be politically controlled, or

* Sourpe: "The Wealth of Natlons" pl2g of the modern library edition.
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whether 1t should be a genuinely independent QUANGO. The right
campromise in the UK today 1s clearly to reduce political control
a3z far ss possible and to move towards more "rule of law" (without
going all the way). A more clearly defined legal framework with
proper right of legal redress, would provide industry with the
further safeguerds it needs in 1ts dealings with institutions
enjoylng more independence than today.

POLITICAL CONSIDERATIONS.

5, & policy which lays great stress on effectlve compatltion
should be popular. Corporate strategy surveys have indicated that
it is rated highly by the public, not lemst ac a means of moderating
inflation. The proposals should permit us to abolish the Price
Commission and price contrels at an early date without being exposed
to sericus accusatilons from the Labour Party and Unions.

6. By bringig the Nationalised Industries within the ambit of
competition poliey, the way Lo Spened To achicving a number of our
major ohjectives for state firms. The oroposils provide for
independent examination omwm%v
ions and the elimination of abused In a non-paitlsan way
legal framework. Once such a mechanism 1s in operation, 1% should
be difficult for a future Labour Government to tampcr with i1f. This,
too, premises to be electorally astractive.

THE_POLICY.

1. RATIONALISATION OF PUBLIC BODIES RESPONSIBLE FOR COMPETITION
EOLICY.

{a)The Monapolies Commission o be streamlined ang
sirengthensd ty more full-timememhens paving the
way for its Integration with the Regtrictive Practices
Court, should that be desired in due course.

{b) abelition of the Price Commission.

{c)_The CFT to have praper investigakory anera.w‘a
Departmental officlials no longer to he members
of the Mergers pancl.

7. These proposals will result in significani saving in
puilic expenditurs and staff. They will permit sp2edler
tonopelies and Mergers investigations, where this is fezsible and
appropriate © ana 1t often 1s); and provide for qulcker, morc
responsive and flexible examinatlon of menopoly or oligopoly pricing
praciices. They will allow the monitoring of trends, and early warn-
ing of undesirable effects of uncompetitive practices, without which
the pollicy machinery 1s “blind", W¥hen under the present system a
rnonopoly or near-moncpely sltuation arises, 1t 1s often too late
to averk Lt, since large scale divestiture can so easlly hecome impos-
sible or absurd by the timo the inveatigation 1s complete. Briflsh
Leyland is, perhaps, a good éxample of a statc of affairs which the
new machinery might have prevented.

2. MEW STRUCTURE AND PROCEDURES.

{a)_The OFT will injtiate all preliminary lnvestigstions /V
which will last a maximum of .hre¢ months. Then mergers f]
cases will be handled by its own Nergers Panel, while SV
honopoly and cligopely cases will go to the Hepopolles 3
Commission, 14

{b] Before a re reiM%g_mde_nwmﬂnnmlm.j&mm
the DirectorGaceral (DG) will in some cages enter into 4
legzlly snforcesble but volunter: ement wilth
Tipmg, If the agreement is observed ne further roefepence
would be made or action taken.
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8, These new provisiocns should be welcomed by industry, The
voluntary agreement procedure will avold the time, formality and
expense -of & full investigetion. The short "preliminary investigatian®
will eliminate long periods of damaging uncertainty. Both investi-
gaticns and apreementsshould, as a rule, be somewhat narrower in
agope than 1s currently the case. Consumers should be pieased by
swifter and simpler ways of correcting undesireble practices. It
will, of course, be necessary to ensure that the legislation is
drafted in a way which minimises the scope for behind-the-scenes
"arm-twisting" which such powers inevitably confer on the OFT.

{e) When s _reference if made the DG of the OFT yould direct
the Monopolies Commission whether to embark on a snort
or longer term investigation. In al) cpses a time 1imit
would be set,  Shorter investigations would De more common

9. This proposal meets much of the criticism of present pro-
cedures.

(d} The diascretion of the Secretary of State and soope for
interfor.nege to be very strictly limited.

10, Politically motivatr=d interference, mestly by Labour Ministers,
- +5 had a highly undesirable effect in the past. This has signifi-
cantly diluted the effectiveness of Monopoly and Mergers Policy.
Egqually 1f not more important, it provides dangerous precedents and
opportunities . for a future Lebour Government, psrhaps m~re malicious
than this ohe. It is lmportant to ensure that future Lebour Ministers
are unable %o exsrcise these powers to-dilute competflition policy, in
particular in the Puyblle Sector, wowever, Dpartments would still
be permitted to submit relevant evidence for consideration by the CFT
or LHC. This will leave them and Minlsters reasonable scope for
pelitical initiatives.

11, There 1s obviously a very delicate balance to he struck
here, and room for dsbates about how far the privileged pesition of
fiinisters should be reduced, However, the advantages of posscssing
the notional ideal degree of Ministerial discretlcn in perieds of
Tory Government have to be weighed very ocarefully sgainst the scope
Tor the misuse of such powers by other Governments.

3. SIGHIFICANCE OF MAINM POLICY CHANGES, SEVEN KEY POINTS,

{ajCriteria for adjudicatien on Monopolies and Mergers to
be vlearep, more consistent and more narrowly defined, with
maintenance of competition and the consumer interest taking

praggdenco over all other considerations, and proper
allgwance being made for the effect of foreiun competition,

12. In the past employment considerations, industrial strategy,
regional policy and balance of-payments have all boeen included in
the criteria as ends in themselves by which mergers are judged either
to be in the public interest or not. This has provided the leopholes
Labour Governments have exploited for political purpascs to the
detriment of the preservation of competitlon and other aspecta of the
national interest. It is, therefore, highly desirable that these
consideratlons should be subordinated to that of effective competition
and the censumer Interest and deemed relevant only as means rather
than ends.

13. Maturally, the presence and nature ol forelgn competition
rust be taken Into account, and lts nature will have to bo carefally
examined in particular cases, TFor instance, in some lndusirles where
a monopoly exists Ln thils country, forelgn competition ezn be
sufficlently keen to regulate the situation, In othera, where no
actual monopoly exlsts, notably the car industry, the comparatively
uncompetitive pricing practices In the Britlsh car industry could well
heve the effect of allowingToreign imports to be sold in this country
at considerably higher prices than elsewheres. The definitions of
oligepoly and monopoly proposed will permit these issues to be given
proper welghb.



14. Such a proposal for the application of a tlghter ranpe
of eriteria in relatlion to mergers does not appear in the Government‘s
own Green Paper® for obvious reasons, although 1t has been commended
by consumer grgenisations. It has great political advantages for us
particylarly as they would be appiied by an independent bedy. It is
proposed that the burden of proof in mergers should be partly reversed,
theugh not dramatically se. The first teast a merger must pass is
“whether competitien will te adversely affested. If it 1s not, then
the firms are free to po ahsad., If 1t is, the secend test is whether
there are other benefits to the public interest which campensation
for the damage to competition’. This change could be controversial with
the ORI and others, although it is also recommended 1n the Creen
Paper. But i1t l1s a much surer way of preserving competltion than
leaving the onus of proof where it 1s at present

(b} Maticnelised Industries _to be brought within the soppe
of Competltion Policy and be liable to investigation in the

same way as the private sector.

15. This will permit us to enRforce our basic yoal of greater
competitlvenass 1n the publie corporations in an apolitical way, at
arma length from Government. Such a process could achieve sufficient. |
momentum to be unchallengeable under a Tutura Labour administration.
But we need noi atop there. IT, &8 I should recommend, our study
group ¢an undertake a further phase of- work for us in the near future,
we should ask them te censider bringing any future Government proposal
for natlonalisation wlthin the scope of competition policy: and to
recommend ways in which the staturory basls of the monopely enjoyed
by each established naticnalised Industry might be examined to establish
whether it 15 in the public interest. It they cannot, these would
ne impertant guestions to consider in Government.

{c} Dligopoly tg be statuborily defined.

{d} Clear, if nop-exhaustive, statubtory definlktion of uncempetitive
practiceg by mononellies and oll¢opolies which may he the bagle

of o recommendations by the OF1 tor an WD investigation. Thig ia

To be w-loomed fTor the same reasons.

16. This i3 quite essential in principle, and urgently neaided
in practice. The provisions of the Falr Trade Act arc logse enough ot
»o cover cases of evident oligopaly in which unzompetiiive practiccs
mrevalls and in particular where formal price-fixing agreements exist
wWith the growing consentration of many parts of Britlsh industry,
oligopoliies have become more and moras important. And they are probably
responsible for a large part o€ the uncompetitive priclng practices
from which this country suffers. It should be stressed that in both
rases there are very clear conditions whichmust be satlsfied before
there zan be an investigatlon, and the powers given are permissive.
The power and duty to moniter trends in industrial structure and
sompetitive conditlons are vital if these responslbilities are ©o ba
properly discharged. Without them the policy machinery would be
2s ham-strung as armed forces wlthout a source of intelligence or the
abllity to reconnolitre.

(2} Where competition is insutficlent,divestiture can be
recommendsd in the public as well as privatc sector.

* wa review of Monopolles and Mergers Policy" Cmmd. 7198. publiehed
la978.
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17. Extension of this power to the publlc sector would be an
Innovation ih this country althouh it has long been a feature of
competition policy elsewhers. It would naturally bs of principal
interest for the nationalised industries. I% must be stressed that
this power is valuable above all as a deterrent, and 1s not often
exercised in other countries or (in the private sector) here.

(£)_If the Secretary of State vetoss MMC or OFT recommendations,
as hag been the recent experiencg, Parliament must be given
an_opportunity tg debate and vote where appropriate.

18, This would be & valuable provision to have in force under
& future Labour Governmeirt.

{g)_The DG of the OFT should have the power to order investl-
gations and report on price increases in politically sensi—
tive arezs, thus fulfiliing an_educative role apd meeting
urgent pelltical needs.

19. Unkll the introduction of the Price Commisslon Ackt, the

I were =il it favour of such proposals as a replacement for the
rrice Code. Subseyuently they have become understandably nervous
of any such p- -~s, however nenignly framed. However, given public
irrationalitiy and sensitivity on the issue of prices, it 1s prudent
and realistic to provide for the OFT tg carry out such investligative
reports. What has been proposed is nn' a rystem of prlee contrels,
nor does it imply one, It should be pcusible to ensure that business
and industry see the proposal as the harmless and constructive iden
it is.

CONCLUSION. .

20. The recommendaticns of the Working Pary are not comrehensive,
But they provide a2 well-worked out cors for a proper policy for
competition, something this country has never had before, either on
paper sr in practice. They promlse both to ke palitically advantageous
and c%fgreat economic value. They open up valuable possibilities for
our pelicy towards the natlenalised industries. They would flnd favour
with the public, the press and consumer groups. They de not invelve

wch legislation.

21. They may well be viewed with some anxiety by parts ol the
businsss community. That in Ltself could be a political bonus for us,
not a defect. Since, 1t is cruclal that such anxleties should be
dispelled where they are roasonable we should make it cltar that
we intend proper consultation before we act.

22. With the Gevarnment making nolses about the production of
its own, albelt inadequate, monopolies and mergers proposals, 1t is
important that once our policy 1s approved 1t should be spslt out as
a keay-note speech befors the Government proposals are published.

23, The postponemsnt of the election provides an ideal @pportu-
nity for thls which I believe 1t would he a mistake to miss.

24, Last but not least, I would propese in the near future to
invite the Croup te extend 1ts work to Cover the most important omis-—
sions !dentified In lts report, and any other issues which it might
be sppropriats to refer to it.
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