
ADVICS IKFOPW.TIO/ 

CONGRESS HOUSI • GREAT RUSSELI STREET • LONDON WCi 
Ttlcph.mc 01-6.16 4030 TtUgtamt TRADUN1C LONDON WCI 

The R t . Hon. James P r i o r , M.P., 
S e c r e t a r y o f S t a t e f o r Employment, 
D e p a r t m e n t o f Employment, 
8 S t . James's S q u a r e , 
L o n d o n , S.W.I. 

your R E F E R E 

OUR R E F E R E h 
LM/LG/SA 
DEPARTMENT 
S e c r e t a r 

and/or 
draft 

reply hj 

Mr Taylor" 
Ms Durning 
Mr Wllaon 
Mr Shepherd 
Mr P a i r y. 
Mr H a r t f r a n ^ 
Mr Anderson 
Mr Saoaan 
Mr D B BaiUJ 
Mr Wak» 
Mr E a r ^ t t 
Mr D»rx 
Mr Oolbrelth 
Mr H U l s u r ; 
Mr 0 Unl« 
Mr c Ttafctr 
Mr B U L s a 
Mr HoC)»llf>n<l 

J u l y 3 0, 1979 

Dear Mr. P r i o r , 

P r o p o s e d I n d u s t r i a l R e l a t i o n s L e g i s l a t i o n 

Thank y o u f o r y o u r l e t t e r o f J u l y 4 and i t  s accom­
p a n y i n g w o r k i n g p a p e r s on t h e Government's p r o p o s e d i n d u s t r i a l 
r e l a t i o n s l e g i s l a t i o n  i n t h e a r e a s o f p i c k e t i n g , t h e c l o s e d 
s h o p , and f i n a n c e f o r b a l l o t s . 

These have now been f u l l y c o n s i d e r e d by t h e G e n e r a l 
C o u n c i l and I a t t a c h a document w h i c h s e t s o u t t h e TUC's v i e w s . 
The G e n e r a l C o u n c i l r e a c t e d v e r y s t r o n g l y and r e j e c t t h e c l a i m 
t h a t t h e p r o p o s a l s a r e ' l i m i t e d 1 . The p r o p o s a l s , i  f e n a c t e d , 
w o u l d be a m a j o r i n c u r s i o n i n t o t h e e x i s t i n g b a s i c r i g h t s o f 
w o r k e r s and t h e i r t r a d e u n i o n s . M o r e o v e r , t h e y a p p e a r t o be 
p a r t o f a w i d e r programme b e i n g f o l l o w e d by t h e Government  i n 
t h e f i e l d o f i n d u s t r i a l r e l a t i o n s l a w . The Government a r e 
a l r e a d y a l t e r i n g t h e p r o v i s i o n s on u n f a i r d i s m i s s a l and 
r e d u n d a n c y c o n s u l t a t i o n and we know t h a t t h e Government a r e 
a l s o e x a m i n i n g , s e p a r a t e l y f r o m t h e p r o p o s a l s  i n t h e w o r k i n g 
p a p e r s , u n i o n ' i m m u n i t i e s ' i n t r a d e d i s p u t e s and a l s o 
p r o v i s i o n s i n t h e Employment P r o t e c t i o n A c t . 

The G o vernment's p r o p o s a l s  i n t h e p i c k e t i n g p a p e r 
w o u l d i n t r o d u c e f u r t h e r m a j o r c o n s t r a i n t s  i n c i v i l l a w i  n 
a d d i t i o n t o t h e e x i s t i n g c i v i l and c r i m i n a l l a w p r o v i s i o n s . 
Even more i m p o r t a n t , t h e p r o p o s a l s  i n t h i s p a p e r go much 
w i d e r t h a n ' p i c k e t i n g ' and c o u l d s i g n i f i c a n t l y weaken t h e 
g e n e r a l f r a m e w o r k o f w o r k e r s ' and u n i o n s ' r i g h t s  i n t r a d e 
d i s p u t e s t o t h e e x t e n t o f m a k i n g them l i a b l e when i n d u s t r i a l 
a c t i o n i n d u c e s b r e a c h e s o f c o m m e r c i a l c o n t r a c t s , as i  t 
f r e q u e n t l y d o e s . 

The p r o p o s a l s  i n t h e p a p e r on t h e ' c l o s e d s h o p ' 
c o u l d d i s r u p t l o n g s t a n d i n g u n i o n m e m b e r s h i p a g r e e m e n t s b e t w e e n 
e m p l o y e r s and u n i o n s and cause i n d u s t r i a l r e l a t i o n s d i f f i c u l t i e s 
i n c o m p a n i e s and i n d u s t r i e s w h e r e t h e p r e s e n t a r r a n g e m e n t s have 

,'' C o n t d . . . 
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o p e r a t e d s a t i s f a c t o r i l y and w h e r e t h e r e i s no w i s h by t h e 

p a r t i e s t o t h e a g r e e m e n t s t o have them c h a n g e d . As y o u know, 

an I n d e p e n d e n t Review C o m m i t t e e was e s t a b l i s h e d i n May 1976 

and s i n c e t h e n has d e a l t w i t h a p p e a l s f r o m i n d i v i d u a l s who 

h ave been d i s m i s s e d f r o m t h e i r j o b s , o r t o whom n o t i c e o f 

d i s m i s s a l has been g i v e n , as a r e s u l t o f b e i n g e x p e l l e d f r o m , 

o r h a v i n g been r e f u s e d a d m i s s i o n t o , a u n i o n when t r a d e u n i o n „ 

m e m b e r s h i p i s a c o n d i t i o n o f e m p l o y m e n t . 


The G e n e r a l C o u n c i l a c c e p t y o u r i n v i t a t i o n t o meet 

t h e m and a t t h e m e e t i n g w h i c h w i l l t a k e p l a c e on A u g u s t 22 a t 

3 p.m. t h e y w i l l be e x p r e s s i n g t h e i r o p p o s i t i o n t o t h e s e 

p r o p o s a l s a n d s e e k i n g t o p e r s u a d e y o u t h a t t h e l e g i s l a t i v e 

i n t e r f e r e n c e f o r e s h a d o w e d i n t h e w o r k i n g p a p e r s i s n o t t h e way 

t o p r o m o t e good i n d u s t r i a l r e l a t i o n s . 


We b e l i e v e t h a t f u r t h e r i m p r o v e m e n t s i n i n d u s t r i a l 

r e l a t i o n s can b e s t be b r o u g h t a b o u t by c o n t i n u e d a c t i o n w h i c h 

h a s t h e s u p p o r t o f w o r k e r s , u n i o n s and managements. The TUC 

has a k e y r o l e i n t h i s a n d , as y o u know, has i s s u e d G u i d e s on 

N e g o t i a t i n g P r o c e d u r e s , t h e C o n d u c t o f D i s p u t e s , and U n i o n 

O r g a n i s a t i o n . P r o g r e s s by t h e s e m e t h o d s c o u l d be s e t b a c k by 

t h e l e g i s l a t i o n o u t l i n e d i n t h e G o v e r n m e n t ' s w o r k i n g p a p e r s , y 


Y o u r s s i n c e r e l y , 


G e n e r a l S e c r e t a r y . 




T R A D E S U N I O N 
 C O N G R E S S 


COMMENTS ON THE PROPOSED 

INDUSTRIAL RELATIONS LEGISLATION 


1 T h i s document comments g e n e r a l l y on the Government's 

p r o p o s a l s , and the n comments i n d e t a i l on p o i n t s i n the 

t h r e e working p a p e r s . 


I GENERAL COMMENTS 


2 With r e g a r d t o the Government's s t a t e d aim ( t o e n a b l e 

t r a d e u n i o n s t o p l a y t h e i r i n d i s p e n s a b l e r o l e i n f u r t h e r i n g 

the i n t e r e s t s o f t h e i r members r e s p o n s i b l y and r e p r e s e n t a t i v e l y ) 

the i m p l e m e n t a t i o n o f t h e s e p r o p o s a l s would not have t h i s 

e f f e c t but t h e o p p o s i t e one. The p r o p o s a l s a r e i r r e l e v a n t 

to the b a s i c i s s u e s o f improving i n d u s t r i a l r e l a t i o n s and 

promoting improvements i n p r o d u c t i v i t y , r e a l e a r n i n g s and 

jo b and income s e c u r i t y . Worse, they would make i t more 

d i f f i c u l t to a c h i e v e p r o g r e s s on t h e s e i s s u e s b e c a u s e t h e y 

would i n t r o d u c e h i g h l y c o n t e n t i o u s laws i n t o i n d u s t r i a l 

r e l a t i o n s - laws w h i c h c o u l d be e x p l o i t e d , a s was t h e 

I n d u s t r i a l R e l a t i o n s Act 1971, by u n s c r u p u l o u s e mployers 

and e c c e n t r i c i n d i v i d u a l s s e e k i n g t o d i s r u p t e s t a b l i s h e d 

customary a r r a n g e m e n t s and t o i n f l a m e f e e l i n g s i n a l r e a d y 

d i f f i c u l t d i s p u t e s . 


3 The Government c l a i m t h e proposed changes a r e " l i m i t e d " . 

They may i n d e e d be l i m i t e d i n r e l a t i o n to the 1 7 0 - s e c t i o n 

I n d u s t r i a l R e l a t i o n s A c t , but p a r t i c u l a r p r o p o s a l s have f a r ­
r e a c h i n g i m p l i c a t i o n s ( s e e b e l o w ) . Moreover i t i s i m p o r t a n t 

to note t h a t t h e y r e p r e s e n t o n l y one p a r t o f a w i d e r programme 

that the Government have i n mind w i t h r e g a r d to i n d u s t r i a l 

r e l a t i o n s l e g i s l a t i o n . A l r e a d y , the Government a r e i n c r e a s i n g 

the q u a l i f y i n g p e r i o d o f u n f a i r d i s m i s s a l from 26 to 52 weeks 

and a r e r e d u c i n g the p e r i o d f o r c o n s u l t a t i o n and n o t i f i c a t i o n 

i n advance o f redundancy from 60 to 30 days i n r e s p e c t of 

r e d u n d a n c i e s o f l e s s t h a n 100 employees. Moreover p a r a 12 

of the working paper on p i c k e t i n g makes c l e a r t h a t the 

Government a r e engaged i n a r e v i e w o f tl i e law on t r a d e 

u n i o n ' i m m u n i t i e s . I t seems t h a t t h e Government i n t e n d s 

to i n t r o d u c e amendments t o t h e Employment P r o t e c t i o n A c t , 

i n c l u d i n g c h a n g i n g S c h e d u l e 11. The Government may be 

d i s c l o s i n g i t s i n t e n t i o n s q u i e t l y and i n s t a g e s but the 

Movement cannot r e g a r d the proposed changes as " l i m i t e d " . 

I n d e e d , the i m p l i c a t i o n s f o r t r a d e u n i o n s and i n d u s t r i a l 

r e l a t i o n s a r e immense. 


4 The Government a p p a r e n t l y hopes t h a t v o l u n t a r y a c t i o n 

to d e a l w i t h t h e problems a s s o c i a t e d w i t h p i c k e t i n g and the 

c l o s e d shop w i l l c o n t i n u e a l o n g the l i n e s o f the proposed 

l e g i s l a t i v e c hanges. But an i n c r e a s e d r o l e f o r the law 

would a f f e c t the r o l e t h a t t r a d e u n i o n s would be p r e p a r e d 

t o p l a y . I n p a r t i c u l a r , a changed l e g a l framework would 




make i  t n e c e s s a r y f o r t h e TUC t o i s s u e new g u i d a n c e 

to a f f i l i a t e d u n i o n s , p a r t i c u l a r l y on the c o n d u c t o f 

d i s p u t e s and u n i o n o r g a n i s a t i o n . 


I I THE WORKING PAPERS 


PICKETING 


5 I n o r d e r to j u s t i f y t h e i r p r o p o s a l s to change the 

law on p i c k e t i n g , t h e Government s a y t h a t t h e r e h a s been 

a t e n d e n c y to use p i c k e t i n g to b r i n g p r e s s u r e to b e a r on 

companies not d i r e c t l y i n v o l v e d i n the d i s p u t e , t h a t 

p i c k e t i n g has become more e f f e c t i v e , and t h a t t h e r e a r e 

i n d i c a t i o n s o f an i n c r e a s i n g use o f i n t i m i d a t i o n ( p a r a s 3 

and 4 ) . The i m p o r t a n c e o f v o l u n t a r y g u i d a n c e i s s t r e s s e d 

( p a r a 5 ) . 


6 The Government p r o p o s e ( p a r a 6-8) to l i m i t the r i g h t 

to p i c k e t Lawfully to 


( i ) t h o s e who a r c p a r t y to t h e t r a d e d i s p u t e 

w h ich o c c a s i o n s t h e p i c k e t i n g , and 


( i i ) to t h e p i c k e t i n g which t h e y c a r r y out a t t h e i r 

own p l a c e o f work. 


7 To p i c k e t o u t s i d e t h o s e l i m i t s would not be a c r i m i n a l 

o f f e n c e ( p a r a 6) but one a p p r o a c h s u g g e s t e d ( p a r a 10) i s 

t h a t anyone who p i c k e t e d o u t s i d e the l i m i t s would not be 

p r o t e c t e d i f t h a t p i c k e t i n g i n d u c e d b r e a c h e s o f c o n t r a c t . 

I t i s a l s o s u g g e s t e d t h a t the immunity c o n f e r r e d by s e c t i o n 

13 o f t h e Trade Union and Labour R e l a t i o n s Act on a l  l 

i n d u s t r i a l a c t i o n might be amended so t h a t the immunity t h e 

s e c t i o n c o n f e r s i s l i m i t e d to b r e a c h e s o f c o n t r a c t s o f 

employment ( p a r a 1 1 ) . 


8 The proposed l e g i s l a t i o n would p r o v i d e a power f o r t h e 

Employment S e c r e t a r y t o draw up a code c o v e r i n g a l  l a s p e c t s 

o f p i c k e t i n g and f o r t h i s t o be s u b m i t t e d to P a r l i a m e n t . 

He would o n l y make us e o f t h i s power i n t h e absence o f 

v o l u n t a r y a c t i o n w hich s a t i s f i e s t h e Government. I t i s 

a l s o s u g g e s t e d t h a t one p o s s i b i l i t y might be f o r ACAS 

t o draw up s uch a Code, s u b j e c t to Government a p p r o v a l 

( p a r a s 1 3 - 1 4 ) . 


Comments 


9 The G e n e r a l C o u n c i l have e n c o u r a g e d a f f i l i a t e d u n i o n s 

to g i v e a d v i c e to t h e i r o f f i c i a l s and members about th e law 

and t h e e f f e c t i v e o r g a n i s a t i o n o f p i c k e t i n g . The G e n e r a l 

C o u n c i l a l s o s o u g h t , u n s u c c e s s f u l l y , t o p e r s u a d e th e Labour 

Government to g i v e t r a d e u n i o n i s t s t h e l e g a l r i g h t to 

communicate e f f e c t i v e l y w i t h p e r s o n s i n v e h i c l e s . I n d e e d 
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w h i l e t h e Government c o m p l a i n s a b o u t p i c k e t i n g h a v i n g 

become more e f f e c t i v e , t h e r e i s no d o u b t t h a t t h e 

i n c r e a s e d use o f m o t o r v e h i c l e s has made i  t l e s s 

e f f e c t i v e i n many c i r c u m s t a n c e s . 


10 The Government c l e a r l y c o n s i d e r t h a t a c t i o n b y 

t h e TUC and u n i o n s i s n o t s u f f i c i e n t t o c o n t r o l 

p i c k e t i n g n o r do t h e y a c k n o w l e d g e t h e p r o b l e m s o f 

p i c k e t s c o m m u n i c a t i n g w i t h p e r s o n s i n v e h i c l e s . More­

o v e r , t h e Government's a s s e r t i o n o f an i n c r e a s i n g 

i n t i m i d a t i o n on p i c k e t l i n e s needs t o be c h a l l e n g e d . 

The f a c t i s t h a t t h e v a s t m a j o r i t y o f p i c k e t s a r e 

c o n d u c t e d w h o l l y p e a c e a b l y : i n t h e p a s t , j u s t as now, 

t h e r e have o n l y been i s o l a t e d i n c i d e n t s w here v i o l e n c e 

has o c c u r r e d and t h i s has n e v e r been condoned by u n i o n s . 


11 The e x i s t i n g l e g a l c o n s t r a i n t s on p i c k e t s a r e 

c o n s i d e r a b l e w i t h t h e p o l i c e h a v i n g p o w e r s t o d e a l w i t h 

p i c k e t s b e c a u s e o f c r i m e s o f o b s t r u c t i o n and p i c k e t s c o u l d 

be l i a b l e a t c i v i l l a w f o r n u i s a n c e - two l e g a l w r o n g ­

d o i n g s w h i c h can c o v e r a w i d e r a n g e o f c i r c u m s t a n c e s . 


12 I t i s n o t w h o l l y c l e a r w h e t h e r t h e t w o l e g i s l a t i v e 

a p p r o a c h e s on p i c k e t i n g s u g g e s t e d i n p a r a s 10 and 11 a r e 
a l t e r n a t i v e s o r a d d i t i o n a l t o e a c h o t h e r . The o p e n i n g 

s e n t e n c e s o f p a r a 11 g i v e t h e i m p r e s s i o n t h e y a r e a l t e r ­
n a t i v e s b u t p a r a 12 g i v e s t h e c l e a r e r i m p r e s s i o n t h a t t h e 
Government have i n m i n d t o i n t r o d u c e b o t h a p p r o a c h e s . 


13 I n t h e f i r s t a p p r o a c h - d e s c r i b e d i n p a r a 10 - t h e y 

a r e s e e k i n g t o a l l o w e m p l o y e r s t o sue p i c k e t s , deemed t o 

be a c t i n g u n l a w f u l l y u n d e r t h e p r o p o s a l , f o r i n d u c i n g 

b r e a c h e s o f c o n t r a c t . 


14 T h i s p r o p o s a l i s i n t e n d e d t o p r e v e n t a u n i o n g i v i n g 

f u l l s u p p o r t t o a g r o u p o f members i n d i s p u t e . U s u a l l y 

t h e p r e s e n c e o f u n i o n members n o t e m p l o y e d a t t h e w o r k p l a c e 

w here t h e d i s p u t e i s t a k i n g p l a c e i s d e s i g n e d t o show 

s o l i d a r i t y g i v e e n c o u r a g e m e n t and b o o s t t h e m o r a l e o f t h e 

members on s t r i k e , and p r o v i d e d such o u t s i d e r s a c c e p t 

i n s t r u c t i o n s f r o m t h e p e r s o n i n c h a r g e o f t h e p i c k e t l i n e , 

d i f f i c u l t i e s r a r e l y o c c u r . Now i t i s p r o p o s e d t h a t u n i o n 

members s h o w i n g s u c h s o l i d a r i t y w o u l d be a c t i n g u n l a w f u l l y . 

B e s i d e s b e i n g o b j e c t i o n a b l e i n p r i n c i p l e , t h e p r o p o s a l 

r a i s e s many p r a c t i c a l p r o b l e m s i n c l u d i n g t h e f o l l o w i n g : 


( i ) t h e p r o p o s a l s use t h e t e r m " p i c k e t i n g " 

b u t s e c t i o n IS o f t h e 1974 T r a d e U n i o n and 

L a b o u r R e l a t i o n s A c t ( w h i c h i s q u o t e d i n p a r a 

7 o f t h e w o r k i n g p a p e r ) does n o t m e n t i o n 

p i c k e t i n g a t a l l . P i c k e t i n g i s n o t a l e g a l 

t e r m . I n law t h e r e i s a r i g h t i n S e c t i o n 15 

t o a t t e n d a t o r n e a r a p l a c e f o r t h e p u r p o s e 

o n l y o f p e a c e f u l i n f o r m a t i o n o r p e r s u a s i o n . 

I t i s t h i s r i g h t t o a t t e n d a t o r n e a r a w o r k ­

p l a c e w h i c h t.he Government i s p r o p o s i n g t o 
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] Mkt and a t t e n d a n c e - t h e o n l y l e g a l r i g h t 

t l S T e i s - i s not e x p l a i n e d . I t i s not c l e a r , 

f o r example,whether a group o f w o r k e r s 500 

y a r d s from the f a c t o r y where t h e d i s p u t e a r i s e s 

would be a c t i n g l a w f u l l y or not o r how n e a r t h e y 

would need to g e t b e f o r e i t became unlawful. 

P r e s u m a b l y t h e Government have i t i n mind t o 

l e a v e t h i s to t n e C o u r t s and, i f s o , t h e whole 

a r e a o f p i c k e t i n g w i l l become even more u n c e r t a i n 

t h a n i t i s now; 


( i i ) t h e n e x t q u e s t i o n i s who i s ' p a r t y ' to t h e 

d i s p u t e . Some d i s p u t e s have many p a r t i e s and 

many p l a c e s o f work. ! I n t h e Trade Union and 

Labour R e l a t i o n s ' A c t ( S e c t i o n 29(b)),, i t i s 

made e x p r e s s l y c l e a r t h a t w o r k e r s employed by an 

employer not p a r t y to the d i s p u t e can be " p a r t i e s " . 

But t h e w o r k i n g paper i m p l i e s t h a t i n f u t u r e o n l y 

w o r k e r s a t one p l a c e o f work w i l l be r e g a r d e d as 

" p a r t i e s " . I t i s a l s o n o t - c l e a r w h e t h e r a group 

o f w o r k e r s who have been d i s m i s s e d and a^e no 

l o n g e r employees 'of t h e employer would be a c t i n g 

l a w f u l l y i f t h e y p i c k e t e d ; 


( i i i ) what i s a " p l a c e o f work". I n N a t i o n a l 

I n s u r a n c e d e c i s i o n s i t has been h e l d t h a t a l a r g e 

s i t e owned by one company c o u n t s as o n e . p l a c e o f 

work. Tlic w o r k i n g paper seems to imply t h a t i f one 

p l a n t on a m u l t i - p l a n t s i t e wore to be owned by a d i f f e r e n t 

company - even i  f i t was an a s s o c i a t e d company o r 

s u b s i d i a r y - then t h a t would be a s e p a r a t e p l a c e o f 

work which c o u l d not be p i c k e t e d by w o r k e r s from 

t h e o t h e r p l a n t s . And i t i s c e r t a i n l y c l e a r from t h e 

w o r k i n g paper t h a t i f , f o r example, w o r k e r s from 

F o r d Halcwood p i c k e t e d F o r d Dagenham i t would be u n l a w f u l ; 


( i v ) a l t h o u g h th e w o r k i n g p a p e r s t a t e s that i t would be 

f o r the employer c o n c e r n e d to i n i t i a t e l e g a l a c t i o n , i t 

appears t h a t i t would a l s o be p o s s i b l e f o r s u p p l i e r s 

and c u s t o m e r s o f t h e employer i n d i s p u t e to b r i n g a c t i o n s 

a g a i n s t a l l o r any o f t n e p i c k e t s f o r i n d u c i n g b r e a c h 

o f c o n t r a c t and seek i n j u n c t i o n s and p o s s i b l y damages; 


( v ) f u l l - t i m e o f f i c e r s o r any o t h e r o f f i c e r s 

o f t h e union v i s i t i n g a p i c k e t l i n e would be 

p a r t i c u l a r l y v u l n e r a b l e to the i m p o s i t i o n o f 

i n j u n c t i o n s and b e i n g sued f o r damages b e c a u s e t h e y 

a r e l i k e l y to be b e t t e r known. And e m p l o y e r s 

would be encouraged to p i c k them o u t , no doubt 

b e l i e v i n g t h a t t h e u n i o n would i n d e m n i f y o f f i c e r s 

f o r payment o f c o s t s i n c u r r e d i n any l e g a l a c t i o n 

i n c l u d i n g any damages. 


15 The s econd approach - d e s c r i b e d i n p a r a 11 - would 

i n v o l v e l i m i t i n g 'immunity' to' i n d u c i n g b r e a c h e s o f c o n t r a c t s 

o f employment ( i e not commercial c o n t r a c t s ) not s i m p l y i n 




r e l a t i o n t o p i c k e t i n g but c o v e r i n g a l l i n d u s t r i a l a c t i o n . 

O s t e n s i b l y t h i s p r o p o s a l i s d i r e c t e d a t o t h e r forms o f 

s e c o n d a r y a c t i o n ( e g b l a c k i n g ) as w e l l a s p i c k e t i n g and 

i t i s s a i d t n a t the e f f e c t o f t h i s would be t o r e d u c e t h e 

e x t e n t t o which S13 o f the Trade Union and Labour R e l a t i o n s 

A c t p r o t e c t s i n t e r f e r e n c e w i t h c o m m e r c i a l c o n t r a c t s . 


16 T h i s i s a v e r y dangerous p r o p o s a l . The e f f e c t o f the 

Government l e g i s l a t i n g on t h i s b a s i s would make u n l a w f u l n o t 

j u s t s e c o n d a r y a c t i o n ( a term w h i c h i s i n any c a s e v e r y 

d i f f i c u l t t o d e f i n e ) , b u t a l s o p r i m a r y a c t i o n where i t 

i n t e r f e r e s w i t h a comme r c i a l c o n t r a c t ( a s i t i s l i k e l y t o 

do i n most c a s e s ) . The Trade Union and Labour R e l a t i o n s 

(Amendment) A c t g i v e s t r a d e u n i o n i s t s p r o t e c t i o n f o r a c t i o n s 

i n t o r t f o r i n d u c i n g breach" o f c o n t r ? c t i n c o n t e m p l a t i o n 

o r f u r t h e r a n c e o f a t r a d e d i s p u t e .  P r o m t h e T r a d e D i s p u t e s 

A c t 1906 to t h e 1960s p r o t e c t i o n i n t r a d e d i s p u t e s a g a i n s t 

i n t e r f e r e n c e w i t h employment c o n t r a c t s seemed t o be 

s u f f i c i e n t t o e s t a b l i s h t r a d e u n i o n r i g h t s . But t h e j u d g e s 

i n t h e ] 9 6 0 s d e v e l o p e d a new l i a b i l i t y f o r i n t e r f e r e n c e 

w i t h commercial c o n t r a c t s . I t i s d i f f i c u l t t o c o n c e i v e 

o f c i r c u m s t a n c e s i n w h i c h w o r k e r s would r e t a i n t h e r i g h t 

t o s t r i k e Or t a k e o t h e r i n d u s t r i a l a c t i o n a g a i n s t t h e i r 

own employer, o r h i s c u s t o m e r , s u p p l i e r or o t h e r r e l a t e d 

p a r t y w i t h o u t i n c u r r i n g l e g a l l i a b i l i t y i f l i a b i l i t y f o r 

i n t e r f e r e n c e w i t h c o m m e r c i a l c o n t r a c t ? was r e s u r r e c t e d . 

I f t he Government make t h i s change i n the law, t h e y w i l l 

have pre-empted t h e i r r e v i e w o f t r a d e d i s p u t e s ' i m m u n i t i e s ' 

b e c a u s e t h e r e would be l i t t l e e f f e c t i v e p r o t e c t i o n l e f t 

f o r t r a d e u n i o n i s t s . 


17 The f i n a l p r o p o s a l i s f o r a code o f p r a c t i c e on 

p i c k e t i n g . U n l i k e g u i d a n c e p r o v i d e d by t h e TUC or by an 

a f f i l i a t e d u n i o n w h i c h i s d e s i g n e d t o be a p p l i e d f l e x i b l y 

w i t h r e g a r d t o p a r t i c u l a r c i r c u m s t a n c e s , a code w h i c h i s 

t o be t a k e n i n t o a c c o u n t by c o u r t s would u n d o u b t e d l y p l a c e 

f u r t h e r r e s t r i c t i o n s on p i c k e t i n g i n a d d i t i o n t o t h e 

e x i s t i n g e x t e n s i v e r a n g e o f c r i m i n a l and c i v i l o f f e n c e s 

and t h e proposed new c i v i l o f f e n c e s . F o r ACAS to be g i v e n 

t h i s t a s k would have i m p l i c a t i o n s f o r the c o n t i n u a t i o n o f 

the TUC's s t r o n g commitment t o , and s u p p o r t f o r , t h e 

S e r v i c e . 


THE CLOSED SHOP 


18 The w o r k i n g paper on t h e ' c l o s e d shop' p r e s e n t s 

p r o p o s a l s not o n l y on the c l o s e d shop but on a r b i t r a r y 

e x c l u s i o n o r e x p u l s i o n from a t r a d e u n i o n . These a r e 

s e p a r a t e i s s u e s and a r e summarised and c o n s i d e r e d s e p ­

a r a t e l y below. 


i c b r e a D e t o i e the European Commission 
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on Human R i g h t s ( p a r a 2 ) . The Government r e c o g n i s e 
t h a t e m p l o y e r s a n d u n i o n s have l o n g had p r a c t i c a l 
r e a s o n s f o r e n t e r i n g i n t o s u c h a g r e e m e n t s but a im t o 
e n s u r e t h a t c l o s e d shops a r e o n l y e s t a b l i s h e d w i t h 
t h e w h o l e h e a r t e d s u p p o r t o f t h e w o r k e r s c o n c e r n e d 
a n d t h a t t h e r e i s a remedy f o r a b u s e s o f i n d i v i d u a l 
r i g h t s . 

20 At p r e s e n t , the Employment P r o t e c t i o n ( C o n s o l i d a t i o n ) 
A c t 1978 a l l o w s an e m p l o y e r t o d i s m i s s f a i r l y an employee 
who r e f u s e s t o be o r become a member o f a t r a d e u n i o n u n d e r 
a u n i o n membership a g r e e m e n t . T h e r e i s one e x c e p t i o n - w h e r e 
t h e employee c a n p r o v e t h a t he o r she g e n u i n e l y o b j e c t s on 
t h e g r o u n d s o f r e l i g i o u s b e l i e f t o b e l o n g i n g to any t r a d e 
u n i o n w h a t s o v e r , i n w h i c h c a s e t h e d i s m i s s a l i s a u t o m a t i c a l l y 
u n f a i r . 

21 The Government p r o p o s e s ( p a r a 7) t o w i d e n t h i s 
e x c e p t i o n to i n c l u d e : 

( a ) e x i s t i n g e m p l o y e e s a t t h e ' o p e r a t i v e d a t e ' 
o f t h e u n i o n membersh ip agreement who a r e not 
members o f t h e u n i o n c o n c e r n e d ; and 

( b ) t h o s e w i t h a d e e p l y h e l d p e r s o n a l c o n v i c t i o n t o 
b e i n g a member o f any t r a d e u n i o n w h a t s o e v e r ; o r 
p e r h a p s t o t h o s e who o b j e c t on grounds o f d e e p l y 
h e l d p e r s o n a l c o n v i c t i o n t o b e i n g a member o f a 
p a r t i c u l a r t r a d e u n i o n o r t h o s e who o b j e c t , on 
r e a s o n a b l e g r o u n d s to b e i n g a member o f a p a r t i c u l a r 
u n i o n a s i n t h e 1974 A c t ( t h i s l a s t p r o v i s i o n was 
d e l e t e d by t h e L a b o u r Government i n t h e 1976 A c t ) . 

22 I n a p p l i c a t i o n s f o r u n f a i r d i s m i s s a l i n ' c l o s e d s h o p ' 
s i t u a t i o n s i t i s s u g g e s t e d t h a t e m p l o y e r s ( b u t n o t a p p l i c a n t s ) 
c o u l d be a b l e to j o i n u n i o n s as c o - d e f e n d a n t s so t h a t compen­
s a t i o n c o u l d be a p p o r t i o n e d between t h e e m p l o y e r and t h e t r a d e 
u n i o n a s t h e t r i b u n r . l t h o u g h t r e a s o n a b l e ( p a r a 9 ) . A new 
' c l o s e d shop ' agreement w o u l d o n l y p r o v i d e an e m p l o y e r w i t h a 
d e f e n c e a g a i n s t , u n f a i r d i s m i s s a l where i t h a d boen i n t r o d u c e d 
f o l l o w i n g a s e c r e t b a l l o t i n w h i c h an o v e r w h e l m i n g m a j o r i t y 
h;!j v o t e d i n f a v o u r ( p a r a 1 0 ) . D e t a i l e d g u i d a n c e on t h e b a l l o t s 
and on t h e i n t r o d u c t i o n o f c l o s e d s h o p s w o u l d be c o n t a i n e d i n 
a Code of P r a c t i c e w h i c h c o u l d be drawn up by ACAS o r by t h e 
S e c r e t a r y o f
c o n t a i n p r o v
11 and 1 2 ) . 

 S t a t e
i s i o n s

 ( p a r a s
 f o r r e v

 11
i e w

 and
i n g

 1 2 ) .
 e x i s t i n g

 The Code might
 a g r e e m e n t s

 a l s o 
 ( p a r a s 

Comments 

23 The f i r s t c a t e g o r y o f w o r k e r s who w o u l d o b t a i n u n f a i r 
d i s m i s s a l c o m p e n s a t i o n i f d i s m i s s e d as a r e s u l t o f a 
u n i o n membersh ip agreement w o u l d be e x i s t i n g e m p l o y e e s who 
d i d n o t want t o j o i n t h e u n i o n . A l a r g e number o f u n i o n 
membersh ip a g r e e m e n t s (eg P o s t O f f i c e ) a l r e a d y e x c l u d e some 
(eg t h o s e w i t h l o n g s e r v i c e ) o r a l l e x i s t i n g e m p l o y e e s . 
B u t to t u r n what i s s e n s i b l e i n p a r t i c u l a r s i t u a t i o n s i n t o 
a g e n e r a l l e g a l r u l e w o u l d c r e a t e t h e f o l l o w i n g d i f f i c u l t i e s : 
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( i ) some circumstances would make i t v i r t u a l l y 

i m p o s s i b l e f o r a u n i o n t o e s t a b l i s h an e f f e c t i v e 

union membership agreement, f o r example, i n areas 

o f "employment w i t h a low t u r n o v e r of l a b o u r (con­

v e r s e l y i n areas o f employment with high l a b o u r 

t u r n o v e r , i t would he d i f f i c u l t f o r unions t o 

o b t a i n an 'overwhelming majority*for an agreement 

i n a vote by s e c r e t b a l l o t - see para 24 b e l o w ) ; 


( i i ) t h e p r o t e c t i o n f o r e x i s t i n g employees wo u l d 

cover those who i n s i s t e d upon b e l o n g i n g t o , o r 

m a i n t a i n i n g a c t i v i t y on b e h a l f o f , a d i f f e r e n t 

u n i o n from t h a t o f those s i g n a t o r y t o the UMA. 


, T h i s c o u l d be d i s r u p t i v e o f c o l l e c t i v e b a r g a i n i n g 
arrangements. 


24 The second c a t e g o r y o f workers who would be able 

t o c l a i m u n f a i r d i s m i s s a l compensation would be those w i t h a deeply 

h e l d p e r s o n a l c o n v i c t i o n t o b e i n g a member o f any u n i o n 

whatsoever. A number o f p r a c t i c a l q u e s t i o n s a r i s e as 

f o l l o w s : 


( i ) would a deeply h e l d p e r s o n a l c o n v i c t i o n t h a t the 

union s u b s c r i p t i o n r a t e s were t o o h i g h count as an 

argument f o r compensation f o r d i s m i s s a l ? 


( i i ) would a ' p o l i t i c a l ' d i s l i k e o f unions be 

s u f f i c i e n t t o w a r r a n t compensation f o r d i s m i s s a l ? 


25 I f the c o n v i c t i o n was t o be widened t o those who o b j e c t 

t o b e i n g a 'member o f a p a r t i c u l a r u n i o n ' t h i s would encourage 

persons t o r e f u s e t o belong t o a s i g n a t o r y u n i o n and t o j o i n 

a n o t h e r . The e f f e c t , a g a i n , would be t o d i s r u p t e s t a b l i s h e d 

b a r g a i n i n g arrangements. 


26 A f u r t h e r o b s t a c l e t o e s t a b l i s h i n g a union membership, agreement 
i s proposed. The Government propose that a new agreement must 
have the suppo r t o f an overwhelming m a j o r i t y o f t h e workers 
i n v o l v e d v o t i n g f o r i  t by s e c r e t ba11ot. The d e t a i l s o f t h i s 
p r o p o s a l would be c o n t a i n e d i n a code o f p r a c t i c e which c o u l d 
a l s o cover t h e cir c u m s t a n c e s i n which a p p l i c a t i o n s could" be 
made t o rev i e w e x i s t i n g agreements. The f o l l o w i n g p r a c t i c a l q u e s t i o n s a r i s e 


( i ) why i s an overwhelming, and n o t a s i m p l e , 

m a j o r i t y	 o f those v o t i n g r e q u i r e d b e f o r e 

agreement couUl be concluded? 


( i i ) who would determine the scope o f t h e b a r g a i n i n g 

u n i t , whe would count the vo t e s and would t h e r e be 

any r i g h t f o r i n d i v i d u a l s , unions and employers t o 

c h a l l e n g e t h e conduct o f t h e b a l l o t s ? 




8 


27 The c u m u l a t i v e e f f e c t o f a l l t h e s e p r o v i s i o n s , 

i f t h e y were w i d e l y o b s e r v e d , would be t o make i  t v e r y 

d i f f i c u l t f o r u n i o n s t o e s t a b l i s h e f f e c t i v e new membership agree­

ments. The need f o r a b a l l o t and t h e s c a l e o f t h e ex­

c l u s i o n s would be s u c h as to make t h e whole e x e r c i s e 

p o i n t l e s s i n many c i r c u m s t a n c e s . A r e a s o f employment 

l i k e r e t a i l d i s t r i b u t i o n and t e x t i l e s where membership agree­

ments a r e sometimes r e g a r d e d by employers and u n i o n s a s 

the o n l y way to p r o t e c t b a r g a i n i n g a r r a n g e m e n t s c o u l d 

be p a r t i c u l a r l y a f f e c t e d i f employers were t o i n s i s t 

on c a r r y i n g out the i n t e n t i o n o f t h e s e p r o p o s a l s . 


28 I t i s s u g g e s t e d t h a t the code c o u l d c o n t a i n a p r o ­

v i s i o n a l l o w i n g f o r e x i s t i n g agreements t o be r e v i e w e d . 

While t h e r e i s no e v i d e n c e t h a t s i g n i f i c a n t numbers o f 

w o r k e r s a r e d i s s a t i s f i e d w i t h e x i s t i n g compulsory 

membership a r r a n g e m e n t s , i t can be p r e d i c t e d t h a t t h i s 

p r o p o s a l v o u l d g i v e o p p o r t u n i t i e s f o r d i s s a t i s f i e d 

i n d i v i d u a l s and groups t o d i s r u p t o r g a n i s a t i o n a l and 

b a r g a i n i n g a r r a n g e m e n t s . 


29 On p a s t e x p e r i e n c e i t can a l s o be p r e d i c t e d t h a t although 

these p r o v i s i o n s may be w i d e l y i g n o r e d i n i n d u s t r y 

thx're w i l l be o c c a s i o n a l and no doubt we 1 1 - p u b l i c i s e d 

c a s e s where i n d i v i d u a l n o n - u n i o n i s t s i n s i s t on t h e i r l e g a l 

r i g h t s and o t h e r w o r k e r s r e f u s e t o work w i t h them. The 

o t h e r a r e a o f p o s s i b l e f l a s h - p o i n t i s where i n d i v i d u a l s 

a p p l y to have an agreement t e r m i n a t e d . T h e r e i s e v e r y 

p r o s p e c t 'ri t h e s e c i r c u m s t a n c e s t h a t t h i s p r o p o s e d 

l e g i s l a t i o n would, l i k e t h e I n d u s t r i a l R e l a t i o n s A c t , 

make s m a l l l o c a l i s s u e s become l a r g e i n d u s t r i a l r e l a t i o n s 

problems w i t h s e r i o u s and f a r - r e a c h i n g c o n s e q u e n c e s . 


A r b i t r a r y E x c l u s i o n o r E x p u l s i o n 


30 The Government p r o p o s e s t o i n t r o d u c e a r i g h t f o r 

any p e r s o n , whether i n a c l o s e d shop o r not and whether 

i n employment or n o t , not to be a r b i t r a r i l y o r u n r e a s o n a b l y 

e x c l u d e d or e x p e l l e d from u n i o n membership ( p a r a 1 3 ) . 

The s u g g e s t e d t e s t would p o s s i b l y be s i m i l a r t o t h e 

"unreasonableness" t e s t on employers i n t h e u n f a i r d i s m i s s a l 

p r o v i s i o n s and would not be " j u s t on t h e b a s i s o f p a r t i c u l a r 

u n i o n r u l e s " . An a l t e r n a t i v e might be to l a y down d e t a i l e d 

c r i t e r i a . The Government p r o p o s e s t h a t t h e a g g r i e v e d p e r s o n 

s h o u l d a p p l y to the High C o u r t ( p a r a 1 5 ) . 


Comments 


31 The i s s u e was e x t e n s i v e l y d i s c u s s e d d u r i n g the d r a f t i n g 

o f the Trade Union and Labour R e l a t i o n s Act 1974. At t h a t 

time the G e n e r a l C o u n c i l f i r m l y opposed t h e i n c l u s i o n o f 

t h e s e p r o v i s i o n s on grounds t h a t most u n i o n s had e x t e n s i v e 

a p p e a l s m a c h i n e r y to d e a l w i t h t h e s e m a t t e r s and t h e G e n e r a l 

C o u n c i l s t r o n g l y o b j e c t e d t o t h e term " a r b i t r a r y " i n t h i s 

c o n t e x t . The TUC had no o b j e c t i o n t o i n d i v i d u a l s c o n t i n u i n g 

to have r e c o u r s e t o t h e o r d i n a r y C o u r t s i f they were 

d e t e r m i n e d t o pursue a g r i e v a n c e a g a i n s t a u n i o n , but i  t 
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d i d n o t f a v o u r a system which would f a c i l i t a t e and 

encourage disaffected individuals to initiate•cases. 


32 At p r e s e n t a member under common law can take a 

u n i o n t o Court on the ground t h a t the union's r u l e s 

have n o t been adhered t o and/or the p r i n c i p l e s o f 

n a t u r a l j u s t i c e have n o t been observed. However, i  t i s 

q u e s t i o n a b l e whether t h e r e i s any e x i s t i n g p r o v i s i o n f o r 

r e d r e s s i n cases o f e x c l u s i o n ( i e r e f u s a l o f admission) 

as d i s t i n c t from e x p u l s i o n . ("A person who i s e l i g i b l e 

f o r membership has no l e g a l o r e q u i t a b l e r i g h t to'be 

a d m i t t e d even i  f membership o f an a s s o c i a t i o n i s e s s e n t i a l 

b e f o r e he can earn h i s l i v i n g i n h i s t r a d e o r o c c u p a t i o n " ­
C i t r i n e ' s Trade Union Law; a l t h o u g h Lord Denning would say 

t h a t t h i s p r o p o s i t i o n i s no l o n g e r t h e l a w ) . 


33 There are a number o f p r a c t i c a l problems w i t h t h e 

Government's p r o p o s a l s . For i n s t a n c e , what would be t h e 

p o s i t i o n o f i n d i v i d u a l s seeking p r o m o t i o n o r t r a n s f e r 

w i t h i n a company t o a department or s e c t i o n where t h e r e i s 

a'closed shop?' What account would be taken o f p r o f e s s i o n a l 

or t e c h n i c a l standards? What account would be tak e n o f t h e 

s u i t a b i l i t y o f the a p p l i c a n t t o work w i t h o t h e r u n i o n 

members w i t h o u t c a u s i n g i n d u s t r i a l s t r i f e ? Would 'oversupply' 

o f l a b o u r be a j u s t i f i a b l e reason f o r r e f u s i n g admission t o 

a u n i o n i n c e r t a i n c ircumstances? 


34 More i m p o r t a n t l y , however, i t would be anomalous t h a t , 

w h i l e an i n d i v i d u a l worker has no re d r e s s against, an employer 

who r e f u s e s t o engage him because he i s a un i o n member or f o r 

any o t h e r reason, a n o n - u n i o n i s t s h o u l d have the r i g h t o f 

a c t i o n a g a i n s t a u n i o n . 


55 There i s a r e f e r e n c e i n para 15 t o the " l o n g s t a n d i n g 

p r i n c i p l e o f common law t h a t a man should n o t be p r e v e n t e d 

from practising h i s t r a d e or s e l l i n g his l a b o u r " . I t i s 

d o u b t f u l i f i n f a c t t h e r e i s any such l o n g s t a n d i n g p r i n c i p l e . 

T h is p a r t i c u l a r view had been d i s c r e d i t e d u n t i l r e v i v e d by 

Lord Denning i n the l a s t two decades. Trade u n i o n i s t s 

g e n e r a l l y h o l d t o a d i f f e r e n t concept o f the r i g h t t o work 

namely t h a t o f the r i g h t o f workers t o be able t o o b t a i n 

employment on terms agreed w i t h the employer. 


36 In sum, t h i s p r o p o s a l would g i v e t h e judges a f r e e 

hand t o decide which u n i o n r u l e s were a r b i t r a r y or unreason­

a b l e and which were n o t . The TUC c o u l d not agree t h a t judges 


f i n a n c i a l c o n s t r a i n t s on unions h o l d i n g i m p o r t a n t b a l l o t s . 


are s u f f i c i e n t l y q u a l i f i e d t o g i v e reasonable
d e c i s i o n s on these m a t t e r s . 

 and p r a c t i c a l 

SUPPORT FROM PUBLIC FUNDS FOR UNTON BALLOTS 

 Th i s w o r k i n g paper proposes l e g i s l a t i o n t o remove major 

The scheme would i n i t i a l l y cover e l e c t i o n s t o f u l l - t i m e 

o f f i c e o r un i o n g o v e r n i n g b o d i e s , changes t o uni o n r u l e s 

and t h e c a l l i n g arid ending o f s t r i k e s ( p a r a 4 ) . A t r a d e 

u n i o n c o u l d seek reimbursement o f at l e a s t the cost o f 


37
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u s i n g the c h e a p e s t p o s t a l method and at t h e d i s c r e t i o n 
of the C e r t i f i c a t i o n O f f i c e r of t h e c o s t o f u s i n g the 
f i r s t c l a s s p o s t ( p a r a 5 ) . Views a r c sought on w h e t h e r 
p u b l i c funds s h o u l d be a v a i l a b l e t o c o v e r t h e a d m i n i ­
s t r a t i v e c o s t s o f p o s t a l b a l l o t s ( p a r a 6 ) or t h e c o s t s 
of s e c r e t b a l l o t s a t the w o r k p l a c e ( p a r a 7 ) . The 
C e r t i f i c a t i o n O f f i c e r would be the p u b l i c o f f i c i a l 
r e s p o n s i b l e f o r a d m i n i s t e r i n g the scheme. 

Comments 


38 A f f i l i a t e d u n i o n s employ a wide range of v o t i n g 

s ystems i n r e l a t i o n to e l e c t i o n s , r u l e changes and t h e 

c a l l i n g and e n d i n g o f i n d u s t r i a l a c t i o n , i n c l u d i n g p o s t a l 

b a l l o t s and s e c r e t b a l l o t s a t the w o r k p l a c e . Only t h e s e 

l a s t two methods might q u a l i f y f o r S t a t e a i d . 


39 Unions would have a c h o i c e whether t o a p p l y f o r 

p u b l i c funds. But i f t h e y do s o , they must r e c o g n i s e 

t h a t f i n a n c i a l h e l p w i l l not be g i v e n from p u b l i c s o u r c e s 

w i t h o u t p u b l i c a c c o u n t a b i l i t y . T h i s would have i m p l i c a t i o n s 

f o r u n i o n autonomy i f - as a p p e a r s p o s s i b l e - i t l e d to t h e 

C e r t i f i c a t i o n O f f i c e r d e v e l o p i n g p r o c e d u r e s (which might 

need t o be i n c o r p o r a t e d i n u n i o n s ' r u l e s ) . a n d a l s o s u p e r ­

v i s i n g a s p e c t s o f t h e b a l l o t s . I n d i v i d u a l s would no doubt 

have the r i g h t to c h a l l e n g e t h e u n i o n and/or the C e r t i f i c a t i o n 

O f f i c e r i n the c o u r t s i f t h e y c o n s i d e r e d t h a t the conduct of 

t h e b a l l o t d i d r o t comply w i t h t h e s t a t u t o r y r e q u i r e m e n t s . 

T hese i s s u e s need t o be c l a r i f i e d , and a f f i l i a t e d u n i o n s would 

need to r e c o g n i s e v e r y c l e a r l y "the i m p l i c a t i o n s f o r t h e i r 

autonomy of a c c e p t i n g money from p u b l i c s o u r c e s . 


J u l y 75 1 9 7 ' ) 
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