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Memorandum by the Secretary of State for Employment

I set out below my conclusions from my review of these immunities
and my proposals for the form and timing of legislation on all my
industrial relations proposals.

-

Qur law does not confer rights to strike or take other industrial
action but affords those who do so in defined circumstances immunity
from civil action in tort. Organising industrial action usually
involves persuading employees to break their contracts of employment
BN t}cre were no immunities, employexs icould sue thelorganisex,
Wiether individual or trade union, for damages. It has therefore long
been recognised that some immunity is essential if employees are to

be able to take effective action in trade disputes and the present
Imunities largely date from 1906.

'{hey are now contained in the Trade Union and Labour Relations Act
TULRA ) 1974, s amended .in 1976 Sectiongios which attracts most

‘zientiona provides the main immunity for individuals fro:beixtlg sued
" done i i furtherance of a trade dispute
o and was extended in 1976

h indy tract;
ce or threaten a breach of comtts !al contracts. The effect

. i i f which
irms who are not party to the : in iu};ﬁ;;;i:rs i
scale) and who

to take proceedinss for
trade unions

Youl 4 c:s"'()mers but possibly on a consi
an i, Otherwise have been able, if they chose

B unes s y :
gy, S nCti tion 14 gives . -
""“-hlty (w?_n or damages or bOth.fri:cing ctions and actions in tort

th a few exceptions) trade
Put acts whether zr relgt in contemplation O fufi‘ﬂ:zr::::l;ff:om
1 ag. And Section 17 (the provisions of thChf :-e granting an
c:t(fl Partly from 1975) requires the courts be od i i e
i},oon’ to give the parties time to be he§rg -
°d of a defence succeeding at full bl
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ached report by my offijci

o h :
ls reviews these ilmmunities against

em to ensure that the Protecti

oncerned in ga dispute byt who .
and also to guarantee g s
lawful busines

law is available to those not ¢
severely from Secondary action;

on Section 13, that Picket
form of secondary action a
the decision of the House of
MacShane which is shortly to
number of cases since 1976 is th : :

is "in furtherance of a trade di:;u:};?’ ::;e:}}:;i:?tlontﬁf what
immunity given by Section 13 is not as wide as e %

the effect of a

_ cut back the immunity more
severely than possibly at any time since 1906; and that to

seek to return tq the position of the law between 1906 and 1971

to unions to put pressure on customers and suppliers by

indirect action and would leave employers uncertain of the
circumstances in which they would have a remedy (the "legal maze"
to which the Donovan Commission referred in 1968). (paras
23-54).

The Solicitor General wishes it to be noted that he does
not agree with a number of the propositions of law advanced in
the report by officials and here summarized, in particular
those advanced in respect of "direct" and "indirect" action in
paragraphs 8,43,44 and 54

on Section 14, that although the extent of this immunity for
trade unions is unique in our law, reducing it would have only
limited effect on the scope of industrial action, could weaken
union authority and increase unofficial disputes, and would be
regarded by the unions as an attack on their very existence

by putting their funds at risk (paras 55-68);

on Section 17, that it has had little effect on the cgurts;
Willingness to grant injunctions to employers (paras 69-73

) . 3 i
oy View the choice for practical action now lies solely in relation

The first approach, which I
1s to attack those specific abuses which have clearly been
© Need remedy and accordingly

. immunity for
as recommended in E (79) 43 to Pr°‘fliet;hatsﬁgilg'liaz iimit:dy 3
Inducing breaches of contract by picketing This will®

; : lace of work.
Lo Picketing at each person's o Ppd will enable an employer

€ a very t h limitation ind : A b
o emplogeeo:}gxoselbusiness or 1iv°jllh°c.’d 1i t::::::::dthzt
SiSondary picketing to seek an injunctiod ©o ¥
Picketing and damages for any loss he su
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but there are difficulties,
matters, and I have not cons
as yet.

as in most industrial relations
ulted on this specific provision

jii) I shall shortly receive the report by Mr

{ on the activities of SLADE in 1‘::blaz:k{ng" g:iﬁ:ilézﬁzztfgins
in order to coerce their employees into becoming members of
that union. The report is, I understand, highly critical of
SLADE and we must try to prevent a resumption of this sort of
action in the future. I am therefore considering amendments
to the immunity to achieve this and shall seek agreement to a
specific proposal in time to put it forward for consultation
when the Leggatt report is published towards the end of
October.

These proposals will, I believe, meet in a specific and direct way our
Manifesto commitment to curb the most widespread and effective forms

of secondary action and those which aroused the most serious concern in
the disputes of last winter. The only circumstances in which I would
favour more general amendment to S.13 would be if the House of Lords

were, in their judgements next December or January on Express Newspapers Vv
MacShane, to overturn the Court of Appeal. That Court has in a series

of cases over the last three years been called upon to consider the tests
to be applied in determining whether a particular piece of industx"ial
action is "in furtherance of a trade dispute". The effect o?‘ their
judgments is as indicated above - para. 4(a) - and for most if not all
Practical purposes may be summarised as deciding tl‘mat the 1mmu.r'u.ty does
flovsgo beyond the first customer, supplier or provider of services.

Shoulq this view by overturned by the House of Lords I wox.xld propose to
lgsislate to give it statutory effect, though this is not without its
Ufficulties.

is by returning Section 13

The a i i th
to g cerMAtive approach is to go beyond This W S Rt it ion to the

e Lot ich i in TULRA 197k,

"Nessaryn:mle:dx:;:}; ;Eb::zt;r;n (3) should now be repealed as we t::x}e‘n

‘ Sy but were not able to carry; that is to say, to rest.::lct ue
munj t to inducing breaches of contracts of.employn;ex;:r:;;c:s :::ldp

+ First suppliers, customers and provz.deri.o ey T

_longer be automatically precluded fromdt:i;xllgbe )

Tesult in their own defence as they now are an

in the case of MacShane unless we take this step.
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ourse has the attraction that it would be con

is € SRR R sist i :
Tzltook in Opposition; it would tackle directly the 19;2tAx1th i ey
“hich is thought by many to have encouraged recent endment Act,

‘:ould pe presented as a return to the position whic?iizsizze:’z; a:JL.;

i ctical purposes between 1506 and 19714 St teiiaineves

eneral impact on secondary action than my own proposal. Noner:;)lri
tensive discussions with industrialists and others, I a eless,

conVinCed that the flrs(.: appro§ch is the right one at thissstagr: i,

aim must be to succeed in tipping the balance of power away from.the

uions PY such legal changes as are likely to be used by employers

against secondary action, be supported by the public (including trade

mionists) as reasonable restriction of union and worker activity and

shich will not reunite the unions in such active opposition as to render

the changes ineffectual. We cannot afford to introduce another round of

industrial relations legislation which is made unworkable by trade union
opposition. It would be too damaging to our political system and to

the reputation of this country abroad. As at present advised, I believe
that if we take the action that I recommend we can honestly present this
as a considered judgement of what is needed to deal with secondary action
in the area most in the public eye and which is most disruptive. I

think we can then succeed in holding and improving our advantage over

the TUC in the battle for public support and stand a better chance of
pulling off some legal restriction which will survive and on which we

can later build.

As it is, the employers' view, as very strongly expressed to me by the
(BI and others, is that general changes in the law on immunities are too
sensitive and complex to be made immediately. The CBL say that their
members are strongly of the view that at this stage changes should be
confined to secondary picketing and that detailed study is requirel before
decisions are taken as to whether immunities should be tackled more
widely and, if so, how this should be done. They take this view having
specifically considered the contracts of employment option. In the face
of this I do not see how we could justify going further at this t:'..me.
However, there are matters calling for further consultation on tk.u.§
Question with both the TUC and CBI in which I would like the Sol:l.c:|.1‘:or
General to take part. A final conclusion should not be reached until
those consultations have been completed. I see no reason why they should
fect the timing of the Bill.

F
I of Legislation and Timetable

I 2 : = dn E (79) 43, in
pr. changes in ’
thig 0S¢ to cover all my proposed legislative E o Acts proposed

tectio
i Paper and the amendments to the Employment Pro .
ol : ;hree working papers to be publi.shed'ontﬁ?a g;;::mb::t-p;‘;t:ction
: . in o
11, The consultatloaiss Ch:‘nl%h:wsrember. I do not expec§ any
ber on specific

Singy
ots gh
digp; SPOuld be completed by the end o .
Drg;:‘;lty in hold?ng speedy consultatiog:m:ﬁthZ::ics 220 it ostion
i ons to deal with SLADE-type recru

w?tﬁicketins- This would allow the Bill to be %n:;::ufz:geis!;.r)e;::bgily
!eri:)ul hope, the Second Reading before thidcg?;f v were to decide
to 4y.S difficulty with this timetable wou

ither of the
gy, irade union immunltisk S ”Z‘,';Zt":isithf;: :h::t:::- L i
i Pro : : e In 2 icient time
mportan“-pg:e:otrlldtgzsirl:;l;::tive,,that there should be sufficien
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sultations with employer and union int

con a . i
for "~ oxtremely difficult, if not impossible,

i prove

erests and it would then
to meet the timetable.

the House of Lords .Judggment‘ in Express Newspapers v MacShane i
avnilable petere the I.hil e pl.w%is}“_ed and is unfavourable I woul:(Liswish
to gnolude A% appr‘oprlz i provision in the Bill from the outset even
if this involves some delay. If this situation arises after the Bill

i hall have t i : .
% ublished, we S € to envisage introduci rnm
lseidment at Committee stage. el ot
am

RECOMMENDATTONS

I therefore propose that, subject to the further consultations envisaged
in paragraph 9,

(i) the immunity under S.13 of TULRA for inducing breaches of
contract by picketing should be restricted to picketing within
the ambit of the amended S.15 (ie at an employee's own place
of work).

(ii) we should seek to include in the proposed new right against
arbitrary or unreasonable expulsion from membership of a union
a provision which would deem it unreasonable for a union to
expel a member solely for not complying with the representations
made to him by those engaged in picketing.

(iii) we should seek to devise a specific provision to deal with
SLADE-type recruitment tactics with a view to consultation when
the Leggatt report is published towards the end of October.

(iv) we should review the position on S.13 immunities if the House
of Lords judgement in Express Newspapers V MacS}_lane s o
unfavourable with a view to legislating to confirm the position
reached by the Court of Appeal.

dustrial relations legi slation

(v) als for in
all the current propos Yo Bl1 ks e o

should be incorporated in a sing
December.

Depart
Ment of Employment
°tdon g4 JP

2
September 1979
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1 The Government is committed to a review of trade union i it
mmuniti

manifeSto it stated (page 10): 2% g

w4 ence, intimidation and obs truction cannot be tolerated We shal
Vio j . a
re that e protection of the law is available to those not con d
th cerne

in a dispute but who at present can suffer severely from secondary action
(picketing, blacking and blockading). This means an immediate review of
the existing law on immunities in the light of recent devisions, followed
by such amendment as may be appropriate of the 1976 legislation in this
field. We shall also make any further changes that are necessary so that
a citizen's right to work and go about his or her lawful business free

from intimidation or obstruction is guaranteed".

2 This paper reviews the present civil law immunities for individuals and
trade unions in the Trade Union and Labour Relation Act (TULRA) 1974 (as
amended). It does so in the context of the effect of these immunities on the
extent of secondary action against employers. It is not concerned with primary
disputes between an employer and his employees, which are also covered by the

immunities.

3 The paper is in five parts

A the present law
B what constitutes 'secondary action'
& the options for changing section 13 of TULRA 1974
D the options for changing section 14
= the options for changing section 17,
" Ihe Present Law
¢ d not criminal) law

The immuniti i d in this peper are clvil 12
ies discusse the immunities do have a marginal

nmunj ¢ : i icketing
es (although,in relation to P 2 Conspiracy and Protection

e
aring on the criminal law because Of section 7 of the
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| property Act 1875). The immunities are necessary beca
0

‘ : use inducing a person to
" contract, including a contract of employment, ig a well-establiahed t
| ort

i common law and an injured party can sye for an injunction op damages
i 5

anising @ strike or other industrial action usual
Org T

Loyees to break their contracts of employment
emp

employer could sue the strike organisep
the

ly involves Persuading
» and if there were No immunities,
» who might be an individual or a trade

n tort are necess
pe able to take effective action in trade disputes,
to

: hus some immunities from actions i :
gnion- L ary if employees are

' o This has been reccognised
; tute law since ;
in sta

s The nature of the present law on trade union action is not to confer rights
{0 strike or to take other industrial action but to afford those who do so in

defined circumstances immunity from civil action in tort. The present law on

jpnunities is set out in the Trade Union and Labour Relations Act 1974 (TULRA)as

anended by the Trade Union and Labour Relations (Amendment) Act 1976. Section 13

of the 1974 Act (as amended) restores and extends the protection which existed
pefore the Industrial Relations Act 1971 for individuals, including trade union

officials, organising industrial action in trade disputes. Section 14 provides a

protection for trade unions against actions in tort which goes much wider than

that for individuals and which is only slightly less than was accorded by the

Trade Disputes Act 1906. Recent judicial decisions have tended to restrict the
scope of the immunities in section 13, notably by limiting the definition of "trade
dispute" and what action is properly to be regarded as being "in comtemplation or
furtherance of it". Annex A explains the present law in more detail including the
¢ffect of these judicial decisions. The following are the main points to emerge.

6 First, Section 13 of the 1974 Act (as amended in 1976) is the one which
¥lracts most attention. It provides the main immunity for individuals from being
g dor damages for acts done in contemplation or furtherance of a trade dispute
hich mere1y induce or threaten breach of contract. It is important because

Hnost any industrial action involves a person, usually a trade union official,
Mucing others to breach their contracts of employment and without the immunity

3t person could be sued for damages every time he called or threatened a strike
v
thoyt due notice,

] . Before
Second, the section 13 immunity was significantly extended in 1976 lations Act
. ns
(with the exclusion of the period of operation of the Industrial R: a oly o
mmun on
1971_1974) section 3 of the Trade Disputes Act 1906 provided i ty

In 1976 the immunity was extended

iy,
frcm

i“ﬁun
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it was possible indir ectly t in 1
o} duce bx‘eaches of commercia contract:
3. 1 ——C L LY acts

pefors 1976. For example, a person could induce the employees of g i
e : A supplier to an

_ployer in dispute to breach their contracts of employment, and thereb

! ereby interfere

» Provided he was car
: eful not
what constituted 'unlawful means' to use unlawful

Jith the supplier's commercial contract

means

was the subject of a good deal of case
Jaw (part of Donovan's 'legal maze').

: ' It was only in 1974 as a result of section
13(3) that it was clearly established in statute that a breach (or inducing a breach)
reac

of contract of employment did not constitute unlawful means for the purpose of
,stablishing liability in tort.

g Fourth, since 1976 the courts have tended to narrow the immunity in section 13

by adopting a restrictive interpretation of what is 'in furtherance of a trade

dispute' . There seem to be two strands to this thinking: (a) that some action is
too remote from the main action to be arguably in furtherance of it; and (b) that

some action, wherever it takes place, is not capable per se of furthering the main
action. They are also tending to take a consdierably stricter view on the question

whether in the first place there is a trade dispute to be furthered.

10 Fifth,section 14 of the 1974 Act provides immunity for trade unions from
actions in tort for any action except one not in contemplation or furtherance of a
trade dispute which causes personal injury or is connected with the ownership or
use of property. The section gives much wider immunity to trade unions than to
individuals. Without it, it would be possible to sue a union for injunctions or
damages for acts done by its officials - and thus threaten the very existence of a
e Trade Disputes Act 1906, follcwing

2 number of cases, most notably the Taff Vale Railway case of 1901, in which the

Union. The immunity was first introduced in thi

‘ourts had decided that trade unions could be sued in tort.

1 oyment Protection

Finally section 17 of the 1974 Act (as smended by the ==

ns by courts.
e 1975) places certain restrictions on the granting ofidite e Y

. unction to
* 18 1n o parts: the first requires courts to gelay granting an inj
jres courts to consider before

8lve tp ; : requ
" RiEilan tise to he St Lol ding at full trial on the

dispute.

succee

Erant
“"ing an injunction the likelihood of a defence 5
furtherance of a trade

asj
18 that the defendant acted in comtemplation or

3 ,
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rom the 1971 i
. first dates f Industrial Relationsg Act; the second
f was introduced

in 1975°

se/con,d_a}licio—n

resent law provides a wide immuni
jp  The P nity from civil Proceedings for action

f1os bY employees in dispute against an employer additional to their own
t » except

Jnere the courts decide that the action cannot reasonably be said to be '
e 'in

Cnntemplation or furtherance of a trade dispute'. But what constitutes 'seconda

sction’ and is it by definition undesirable? fThe term has gained some cur )
T " i re

reCently put it is a loose term which covers a wide variety of action ncy

b is important to distinguish secondary action from primary action. Primary
sction occurs when employees are in dispute with their own employer and take action
gainst him. Secondary action is aimed at a third party. Often it involves

eaployees in dispute taking action against a third party in order to further their

jispute with their own employer. This paper is not concerned with primary action.

14 It is also not concerned with sympathetic action, which may often lock like
secondary action, but in fact quickly becomes a primary dispute between other

employees and their own employer. Sympathetic action may take a number of forms:

- employees refusing to do or handle work which would normally be done by

other employees who are on strike against their employer;

- employees refusing to cross a picket line at their own workplace even though

they are not in dispute with their employer;

- employees striking in sympathy with employees in the same Iy @

elsewhere.

N a
*Mere in this paper is is proposed that the immunity should be removed from those

e
4% sympathetic action. To do so would put at risk the ‘right' of workers to

Strik, :
© 3gainst their own employer.

ugk
o hnnex B describes some of the main types of action e t
“Rardeg a5 imprecisely the term is used. First,

jon: picketing, blacking,
tain demands. In

secondary'. It illustrates how
describe a number of different types of act

lockagg
ng . : ss cer
W °r simply the threat of these in order to pre

ck

21y ‘-lsed to

- ndary ac
SSing ia by far the most common form of seco
WL > amn
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tended to Companies pot 4

involved ip -
e without The support of the ewploves of that company
u .

disp

a

Workers o, strike can
whereag 1% may be difficult to persuage

. Blacking

coming from a non
nised company. Blockading is, inp effect,a combination of Picketing ang blacking,
(o)
1y intended to heighten the effect of a
11y

strike by Preventing the movement of

uni
usud

g,_-)o(‘]S .

" second, the degree of 'secondariness! of the action varies enormously:
1

action itself;
i i d customers; in a fey other
inst first suppliers an ;
taken agal

in
ases it comes close to being the main in others it may be
c
some

s it describes action
inst suppliers of suppliers to the employer in dispute.
ggalns

Finally, the purpose of the action may range from straightforward sympathetic
17 in ’ ) i
in support of the workers on strike to action aimed at putting economic
action in © : i

on the employer in dispute or even at widening its effects to the whole
pressure

community.

Tt 1 ot useful therefore, in the absence of some more precise definition, to
]Bay k- i im i ther
imply that the aim is to make 'secondary action' unlawful. The aim is ra
i i c lose to the
to deal with unacceptable action, wherever it takes place, whether ¢
0
main dispute or very distant from it.
i able? is is a question
19 This inevitably begs the question, what is unacceptable? This i q &
liminary conclusio
for Ministers and this section does no more than reach some pre T
i i he various op
o the basi f the Manifesto which can be used in assessing t
asis o

the next part of the paper.

. t picketing
¢ t it singles ou
0 e Manifesto makes three important points. Firs

and because it
for Specia) attention because of its potentially damagin:c::::::should be limited
5 high ip the public consciousness. It proposes that i The question of immunities
" those dispute picketing at their own place of W°’d'it will not be considered
or Picketg is therefore being considered separately an i
*aip in this

neral
covened by ge
Paper except in so far as it is ations, that the
erunities.

1t
ome of consu
It is possible, depending on the outc

ther
ing than 0O
n will be more restrictive of picketing
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cond the manifesto promises an enquiry into the activities of SLADg and by
se
imp

criticizes the sort of actionswhich SLADE have become well

:cation

i jicat h have done so much to bring trade unionism into disrepute!,
hicl

dag¥

known for

The
jlity of such action is that it uses blacking to force union membership
abl
unaccept in a company when none of them desire it ang they are not in dispute
es
mp10y®
on ©

wn employer. This puts it infsomewhat different category to other
.tn their © :
yith in support of a dispute.
;b

It is therefore being considered Separately.
gotion

the manifesto promises that the protection of the law will be made
Third
2

those 'not concerned in a dispute who at present can suffer sev
:1able to
availal

erely
tion' There is as yet no agreed view of howy
gron secondary ac :
r

'those not concerned
' should be defined, though of course that definition will crucially
e i isions on the review. The next part of the paper looks

i de;:i changing the law on trade union immunities and under each option
st the options

h third parties 'not concerned in a dispute' would be affected.
3 ow T
considers

Section 13 — Options for change
C g

e four main wi hicl C n 1 for indiv: s
em to wi h e se O 3 immun Yy

re se b a ays 1n th ti 1 it

23 The individua

n contemp d be narrowed:
i t o) tl of a trade dispute cou

lation or furtherance of t. t
acting 1

o3 the definition of what is in furtherance of a trade
) limiting th u. an
(i by lim t

dispute;

i trade dispute;
() b limiting the definition of what constitutes a P!
11 y

is
(1ii) by limiting the type of contract, the inducement to breach which
covered by the immunity;
i ainst whom is
(iv) by definition of the parties to a dispute, action ag
covered by the immunity.

) ngp futherance of a trade dispute"

protect acts
% As hag b
done s

"
ade dispute".
N contemplation or furtherance of a tr

f
. finition o
t woulg therefore be to restrict the de

disbute b

framed to
; mmunity has been ting the
een seen, the section 13 ii One way of limiting

'in furtherance of a
Laung

t"ide
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rthis is what the courts haye
25

done already t
nt important judgements,
rece

O a Consideraple “xtert in szeveral
There have been g number ¢

The most important for Present purpc

f

strands +o
1s thinking.

the Court of
appeal

%8 are:
tion is too remote from the main action to pe in furtn
ac

(a) that some

érance of it (cf.
ticularly Beaverbrook Newspapers v Keys 1978) ang (b)
par

that there ig an objective
st of what is capable of furthering trade dispute (cf, particularly Express
te
spapers v MacShane 1979),
New!

5 One option would be to rely on the courts to limit th
2

€ section 13 immunity
4 take no action to change statute law,
an

The advantage of thig is that it avoids

area and leaves the
deal with individual cases on a common sense basis,
to

1egislati°n in a complex and controversial law flexible enough
The disadvantage is that
it leaves the law in a state of uncertainty about how £
i

ar the section 13 immunity
extends .

27 The courts have made .clear that each case has to be judged on the merits
of wvhether an action is too remote from the main dispute, or is not capable of
furthering it. The clear trend of the Judgements however is that the section 13
immunity extends to action against those with a commercial contract with the
employer in dispute but not to action beyond this at more than one remove. They

eem therefore to protect those acting against first customers and first suppliers,
s
but not those acting further afield.

e
8  The Court of Appeal's judgements should be tested later in the year, when

. This will
Express Newspapers v MacShane reaches the House of Lords on appeal

certainly enable the Lords to take a view on the concepts of capability a::c;::g-
"ess, as the Court of Appeal has developed them, since both arise in thet o
‘€. It is uncertain, however, whether they will take th? oppor“:iz s:rictly

and clarify the law in this area, or whether they will limit thems e

to the facts of the case they are considering. The House e Lo::s case involved
the cage of NWL v Nelson and NWL v Wood may also be relevam:; R
the blacking of a bulk carrier on the orders of the Internation

nience
ipe out flags of conve
Tederats o, in support of the Federation's campaign to wip

the employer's
Lords dismissed
™ to improve the terms and conditions of crews. The

acking. The
training the bl
3pea) against the refusal to grant an injunction restr

and
cted in September
Judge e Lords' decision is expe

"ent giving the reasons for the Lo

therance'.
te' and 'in fu
¥ Pronounce on the interpretation of 'trade dispu
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5 B e of Lords judgement in either case {
8

1 1 ar
uncliear, or doeg not pre

ice

jfirnation of the previous judgements in the coyp
¢!

of Appeal 1 :

\ b Ppeal an alternative
d be to use arious stran

tion woul ds of the Court of

e Appeal’ i
] —_p for a statutory definition of action in furthe = M
er

ance

; of a
o amendment might be on the lines that action in cont trade dispute.
ntempl.

s B ation or
{ . furtherance
0:

(1) must not be principally for some extraneousg motive d
3 an

(1) must be directly in furtherance of a trade dispute; ang

(iii) must be reasonably capable of furthering the original trade dispute
and not merely intended to do so.

x Such an amendment would take the law no further than the Court of Appeal has
done already. It would still leave a lot of questions for the Courts to decide

yd night easily open up new areas for the Courts to interpret in addition to those

mvhich the Court of Appeal has already taken a view. There seems little point

in making such an amendment if the Court of Appeal's Judgement in Express v MacShane
is confirmed.

(ii) Definition of a trade dispute

i It has been suggested that a different approach would be an amendment to the

Efinition of a trade dispute in section 29 of the 1974 Act. It is argued that a

“striction of what constitutes a trade dispute would automatically circumscribe the

™unity for acts in furtherance of a trade dispute.

AT of possibilities have been suggested. They include:
(a) Returning to the definition of "trade dispute" in section 5(3) of the
Trade Dispute Act 1906;

(b) ) on which a trade

A reduction in those matters listed in section 29(1

o
Sbute can take place;

dispute

ade
fe) Amendmentg to section 29(1) and 29(6) to provlle B o ) and

A their union
M only take place between an employer and his workers e

e~ ISR
Lo it LAk
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06 definition of trade dispute,
L

COINFL L

of returning to the

In the 1906 Act "trade disputen

is defineq as:

vAny dispute between employers ang workmen

» Or between workmen ang workmen,
which is connected with the employment op non-employment or the terms of

the employment or with the conditions of labour

» of any Person, and the
expression '"workmen"

34 This seems to raise difficultieg of interpretation in two main areas. First,

appears to be more restrictive than the definition
of "worker'" in section 30 of TULRA 1974, 1t may not include Crown employees and

the definition of "workmen"

those employed by local authorities and charities, nor man;

y members of professions.
It therefore appears that a return to this definition migh

t seriously undermine

the right to strike of many "workers". It does, however, specifically allow trade

disputesbetween "workmen and workmen", and to that extent is very similar in effect

to the provision in section 29(1) of TULRA 1974,

35 Second, it is not clear how far the 1906 definition differs from the list of
natters with which a trade dispute must be connected in section 29(1) of TULRA 1974.
The 1906 Act leaves much more scope for uncertainty, but it seems likely that the
"duties of employment of one or more workers" and "facilities for officials of

trade uniors" are the only matters specified in section 29(1) which are not covered
W section 5(3) of the 1906 Act. In this respect therefore there seems to be

ection 5 of
"elatively little difference between section 29 of the 1974 Act and s
the 1906 Act,

The 95y certain effect of returning to 1906 would be the removal oft::::ion

°f TULRA. This would exclude trade disputes relating to Mtte: ::ation on
freat Britain, 14 would therefore theoretically achieve some s.‘:len :an}’ .
e definition though there do nct appear to have be

ade disputes.
ustrial action in furtherance of foreign tr

%(3)

the trage disput

i
nstances of ing

9
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g TV main options for amending section 29 have been canvassed

; ; The first
ould 1imit the list of matters with which trage disputes must be co

nnected as

to decide the matters on which
- thought undesirable that disputes should take place.

ot out in section 29(1). It would be necessary

This would certainly
ot be easy given that most of the subjects listed in section 29 have come to be

The
1) and 29(6) so that trade disputes
were limited to disputes between employers and their workers (or their trade

regarded by trade unions as well within the scope of collective bargaining

second option would be tc amend sections 29(

mion). The effect would be to exclude disputes between workers and workers, and

those between workers and another employer not their own.

3% The main problem with all these options, including the return to the 1906

| definition, is that they do not achieve the main aim of restricting unacceptable
secondary action. Their main effect is in limiting the scope of primary action,

and secondary action is restricted only as a consequence of this primary restriction.
This means that even if one or all of the above options were adopted, it would still
be necessary to consider other ways of restricting secondary action. Furthermore
vhile it may be considered desirable in itself that the scope of primary action

should be restricted, this is a different issue from how secondary action should be
linited, It also goes a good way beyond the Government's manifesto commitment to

"eview the 1aw on immunities in the context of their effect on secondary action.

Ly) Limitation by type of contract

’ : 4 3
0 5 different approach would be to limit the immunity to inducing breaches o

Wntracts op employment (at present it covers all contracts, including commercial

t
C0ntpacts)_ This would mean a return to the original section 13 of the 1974 Ac

o 7ty
Almost ¢, the statutory position as it was between 1906 and 19

&

ng. It is discussed

Thig opt4 2 on pickﬁti
Dtion 4 i working paper
n is put forward in the ove the immunity

in detas
;i to rem
ail iy Annex C to this paper. Its effect would be

CCNFDENTIAL
k 10 979
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= actions in tort for inducing breaches of contract other
£ro!

Joyment . It would mean that action against those with a ¢
emzh the employer in dispute (
wi

than contracts o

ommercial contrac
ie particularly first sy

PPliers and fipst customers)
1d no longer be automatically_ protected by section
wou

13,

The advantage of this option, ig that it woulq require g relatively simple
42 W picketing to be dealt with in the same way
It would also tackle head-on the extension of the immunity to
:reaches of commercial contract in the 1976 Amendment At

law and would alle
nt to the

amendme

s other action.

» which many believe was
direct cause of the recent extension of secondary action,
the

Its prime disadvantage,
er, is that it leaves the law in a state of considerable complexity.
howeV: ’

43 The root of this complexity is that the amendment would not remove the
ijmmunity from all actions to induce a breach of commercial contract. Indirect
action, provided the means used were lawful, would continue to be immune.
s_ubs:tion (8) of section 13 declares that an inducement to breach a contract of
employment (eg a strike) is not unlawful means. Therefore, the‘immunity th‘xld
continue to apply in a situation where a trade union official, in ordef to induce

a breach of a commercial contract between an employer in dispute and his suppli::,d
persuaded the supplier's employees to go on strike or to black goods to be supplie

to the employer in dispute.

4 It ve epealing section

has been suggested that this problem could be solved by rep aling

4
13(3) This, however, was only a declaratory section, and its removal would not
aut . ' 5 s £
u Onatically make indirect inducement by 1nduc1ng a breach of a contract o
mplo 1 3 bacl ;
employment unlawful. It would simply throw the whole gquestion bac < ERCCHnEE
for them to decide in each individual case. It would therefore create eje" greater
un t lat i i less an authoritiative
certainty for an employer contempla ing civil action, un

decision were given by the House of Lords.

(iv) Definition of parties to the dispute

: ference
y 13 immunity by re
45 a further possibility would be to limit the section

this.
s of achieving
o the parties in dispute. There seem to be two way!

ach'of contract of
i d“cement to bre

i t th 2 ity “ight be

F irs € 1immun

in dispute is a
the employer
e"‘PlOyment and to breach any other contract to which

d be to
the effect of this change woul
commercial contract

nt
Ly, Leaving aside contracts of employme ; to breaches of
Pest!‘ict tite section 13 immunity to inducemen




r o g i -
ol I L]
;L,_‘J.INI A i “TIAL
e employer in dispute. It woylg therefore ¢

irst suppliers and customers,

:th th .
b : early alloy direct action
ei"®"

but not further afield,

E ho advantage of this optior ig that it woulg state

1974 where the immunity ended.
to

hat it woul,
5 confusion altogether. It would stil) e

for ex Vi
) ample lea € open the ili
: possib111ty
indi rect inducemen O breach of commercia Ntract fur her afield
| L 1 cont t ti than the
o. nd customer. It would therefore be a very limited 14
f I G change and not

- achieve as much as the Court of Appeal has already achieveq

A in narrowing the
interpretation of in furtherance of a trage dispute, i

i : If it is worth considering
it is only in the eventuality of the House of Lords' decision
werturning the Court of Appeal!

o all,s therefore,

s judgement in Express Newspapers v MacShane.

8 The second possibility is to remove the section 13 immunity from acts done

against 'extraneous parties'

and to define who is an extraneous party as precisely
as possible in the Act.

3 This was almost what was done in the 1971 Industrial Relations Act. Section
98 of that Act made it an unfair industrial practice to induce a person to breach
a contract (except a contract of employment) where that person was an _extraneous
party to an industrial dispute. Extraneous party was defined as one who was not
party to the dispute nor had taken any action in material support of one who was
aparty to the dispute. Further a person could not be regarded as a party to the

dispute simply because he was:
an associated employer;

a member of the same employers' organisation as the party to the

dispute;

a contributor to a relief fund;
Oor a supplier of goods or provider of services to the main
Party.

%
ra_'i .
Hance o the novel concept of unfair industrial practice

ulq be er, is that it provi des a definition of extraneous
' | e ' e m that the
- imitin the ie by s ng
imi °4 section 18 immunity ( y
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not a realistic option The importance of
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4id not apply to acts against extraneoug parties) Brch &'
s l s 2 Ci
restrictive indeed of action beyong the main dispute ange would be very

the 1971 Act was never tested + Though the Section gg of

customer) was not to be regarded ag a party to the Vo

€, unless he h
naterial support. Of course for pregent PuUrposes it woulg ad given

to adopt the 1971 definition;

51 The 1971 Act did continue to allow action against those

giving material s
to the employer in dispute. Uppont

In doing so it accepted that a legitimate purpose of

secondary action was to prevent employers undermining or circumventing a strike at

their own company eg by getting other firms to do the work which was normally done

by those in dispute. It would be difficult to justify going further than this by

drawing the immunity so tightly that action could not be taken even against those

giving material support.

52 The apparent advantage of such an option is that it could provide a clear
statement of the extent of the immunity for employers faced with secondary action.
However, the application of a statutory provision in law might often give rise to
difficulties in practice because of the complexities of the customer/supplier
relationship. The Courts would have to decide what constituted material support
and there would be difficulties of evidence in establishing whether a customer or
supplier had modified his normal practice as a result of the dispute, and whether

that constituted 'material support' for the employer in dispute.

SoncLusTON

3 The first step in deciding on a preferred option is to determine what type and
Scope of secondary action are unacceptable. Picketing has been the most used -
ad abuseq - recently and it is by far the most effective form of secondary action.

ity in
™e Government's working paper on picketing has suggested liniting the immunity

ir own place
Vrilgnasg specifically to picketing by those party to a dispute at their P

turning to
of work; op alternatively restricting all forms of secondary action by re ng

8]
3 of the 1974 Act (see paras 40-44 above). As A
ol i . much less use
ek i these are very
sl ted by any restriction of lawful
able - instances of blacking arise

to other forms of secondary action

oy :
Mons to mount, and blockading would be limi

Pick -
*ting, e most common - and most objection:
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es about union membership, most :o‘ lA

saput
in dispP

tably the activitieg of SLADE
curre"tly 4

he subject of a separate ang independent inquiry e
the means of restricting secondar i
L Y action, section 13 i
» @8 interpreteqd
Customers and first
Judgements in Express Newspapers

» May make this clear,
go further than this and remove the immunity for action against f
t0

courts at present seems to carry the immunit

yy the Y to first

supplier The Lords!
yacShane (and NWL v Wood and NWL v Nelson)
v

s but probably not beyond,

If the aim is
irst supplier and
of the 1974

st customeTs the

1 n returning to contracts of employment (as in $13
fi i A 3

n yould achieve that in relation to direct action to induce breach
C e e ——4

A of commercial
ntracts but would leave it open for unions to put pressure on suppli
0

ers and
In order to make clear that the immunity did not

atend to first customer/supplier, it would be necessary to include some definition
of 'extraneous party' in statute.

stomers by indirect action.
o

This would cut back the immunity more severely

san at any time since 1906 (with the possible exception of 1971 to 1974, though

the 'extraneous party' definition in the 1971 Act was never tested). It would still
jeave a considerable area of uncertainty which would have to be clarified by the

courts.

) Section 14 immunity

% The Section 14 immunity is very wide. It confers on trade unions immunity

[vith a few exceptions) from injunctions and actions in tort - but not in contract -
for all acts, whether or not in contemplation of furtherance of a trade dispute.

It thereby protects trade unions from being sued for damages either for their own
s or, more important, for acts done on their behalf by officials or members.

Me imunity dates from 1906. It was partially removed in 1971 and restored in
1974,

§ was to
 There was no suggestion in the manifesto that the section 14 :I.mmun.’n:yth
n the
* thangeq 1n any way. There are those, however, who argue for °h‘“3°f°th .
5 eir
¥ouds that the trade unions occupy a unique position in the Exian o

unj 3 like any other

'ty from civil action and should be brought within the law i
°'8anisati°n nted: "It had been pointed ou
. and that since the Crown

Even the Donovan Commission comme!

thy :
t no other body of persons enjoys such immunity;

i i ".
edings Act 1947, even the Crown does not possess it

14
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ction of the innunity for

They do so on two grounds:

= first if trade uniong could be calleq

actions of their members,

58 The three most common suggestions for amending section 14 are as follows:-

(a) Total abolition

This is not as far reaching as it appears at first sight since trade
unions, being effectively bodies corporate, would still enjoy the
immunity granted to individuals by section 13. The precise effect of the
limitation of trade union immunities would depend on what changes, if
any, are made to section 13. If that section is not amended, unions will
have immunity only for inducing breaches of contract in contemplation or
furtherance of a trade dispute. It would probably not be necessary to

specify in statute that, if this option is adopted, 'person' in section

13 includes a trade union. Nevertheless such a provision could be included

either to avoid ambiguity or for presentational advantage.

(b) Limiting the immunity to inducing breaches of contract

n 14 immunity to inducing
erance of a trade dispute.
jon as individuals under

ct as the repeal of section
ontracts of employment,
tly wider immunity for
y to bring section 14

The second possibility is to limit the sectio
breaches of contract in contemplation or furth
This would leave trade unions in the same posit
the present law and therefore has the samé offe
14, If the section 13 immnity is restricted to ©
it would be possible to give trade unions the eligh

tivel,
inducing breaches of all contracts, of alerns
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into line with the amended section 13. Eithep course might pe preferable
on presentational grounds tq simple repe

al of section 14 although the
effect would be similar op identical,

(¢) Limiting the immunity to acts 'in furtherance of a trade dispute!

Finally trade union immunity could be limited t

O acts done ip contempla-

tion or furtherance of a trade dispute, as it is already to some extent

in section 14(2).

ne in connection with
a trade dispute. Donovan felt the effect on trade unions would be
minimal since trade unions rarely committed torts outside a trade dispute.
This option is, however, complicated today by the Courts' Judgements
restricting the interpretation of in contemplation or furtherance of a
trade dispute. Potentially this considerably widens the effect which
such a change to the section 14 immunity could have on trade unions'

liability for actions in tort.

Union responsibility
%9 One of the most difficult issues raised by removal or restriction of the
section 14 immunity is how far the unions are to be held responsible for tl:enon
tnofficial and unauthorised acts of their members. Those whc.favour rest:h:u
¥gue that there should be some positive responsibility on unions t°t“5:°re i
best erdeavours to restrain unofficial action, that this could lead o:pomnts
‘ontrol over their shop stewards and eventually to fewer d%sp\lti"‘ trade unions are
TQue that this is a complete misunderstanding of the way 11’“:;‘1 dissension
‘TBanised ang disputes arise. It would, they say, lead :Omld e

and ultimately the weakening of trade unions, an

Wofticia) disputes rather than less.

wat d fter 1971. The Industrial Relations
is is dee : t
p water indeed, as was shown afte

t it to
it did not expec

. ition because

o i in registering, adopt rules Wi

Act £

arjg

Unions wepe expected to register and,
Taje the

Most unions
cture clear.
lines of responsibility within the union Stru :
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4id not change their rule bookg and g

id not regist
) er, ;
thus became liable for unfaip indistn They and trejy, offici:

Clals

1 or e; :
or furtherance of a trade dispute they induceq o Xample, in contemplation
rea

tened breach of contract,

left to 1
o It was he Courts to decide when a union wag responsibl
' o i , s onsible fo
Joe By 1t officials, using mainly the Ccommon 1ay concept of yi ey > 4
s L
e Courts took a somewhat confused viey of when a unior wag fomsi e
responsible for
The first case to re

i : :
» 1nvolving blacklng at the Liverpool and Hull docks
In the case the House of Lords went to considerable lengt .

unofficial action by shop stewards.

vas Heatons Transport v TGwu

hs (a) to establish that

62 The second case to reach the House of Lords was General Aviation Services (UK)

f about £2m
from the union. In their decision the majority of the House of Lords appear to

have modified their previous conclusion,

Ltd v the TGWU, in which the plaintiffs were claiming compensation o

They found that the circumstances of the
Heaton's case - particularly the local situation at the Liverpool and Hull docks
and the evidence of a union policy on containerisation - were not repeated in this
case, and that the shop stewards at Heathrow airport were not acting with the
authority of the defendant union.

63 The Courts also took a rigorous view of how unions should try to restrain

their cfficials or members from taking illegal action, once their responsibility

had been established. In Heatons the House of Lords ruled that it was not enough
for a union to draw attention to a court order restraining the blacking or to advise
their members to desist. They should take some positive steps to stop the action,
i Pecessary withdrawing a shop steward's credentials to act on the union's behalf.

™5 View was followed by NIRC in a mumber of other cases.

ssible to
64 An important conclusion from all this is that it hardly seems po

ith the
"MOVe or restrict the section 14 immunity without dealing in some wey w
aw will be thrown into the same

Que
Stion of union responsibility. Otherwise the 1 The alternative of

o " 974.
*fusion °n this question, as existed between 1971 and 1 RSP
Hying to define or 'best endeavours' in

'a representative act' iculties of finding

Apart from the technical diff

fqua)
¥ unattract
tion of
ing the law back to shoRques

St ive proposition.
atj
1s!’actory definition, this would br
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al trade union organisation,
intern
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which

nt took such exception tq the Indust
e

povem

ceptable action
t on unac
e

1t is also difficult to argue that a ch
65

as one of the reasons tp
rial Relations Act,

ange to the Section 14 ilnrnunity is
tial in the context of restricting action againgt employers not concerned in
ess.en te. Changes to section 13 can by themselveg be an effective brake on
a dls::ry action and provide an employer it
secon

h all the remedy he needs in order to

in unlawful action which ig damaging hig business.,
restra

As the caseg show, it
s him to seek an injunction against the
allow

union officia) or General Secretary
is organising the action complained of,
who 1S

Its main effect

to enable an employer to 80 beyond the interim injunction restraining the

Hou%d-be 1's action by suing the union itself for damages , Experience suggests
i::iv:l::ta employérs are not interested in damages, providing they can prevent the
action being taken against them. For €xample, under the 1971 Industrial Relations

ers for relief from industrial action

hed a full hearing of a complaint for damages before the Act was repealed.
reache

Conclusion
e pon

67 he 5 4 & oe ack to the Trade Dis utes Act of 1906 and has a
Yy goes back
section immun P! 1

i s s by which unions are
Smbolic significance in trade union history. It is the mean . y Tt

= : es arising
safeguarded from potentially destructive claims for damag

Pursuit of industrial action.

i icularly in
68 Reducing the immunity would create practical dlfﬁc:i:z::sf’:: = gy
decidi"g when unions were liable for the acts of their o action, since Section 13,
uld a)g, have a limited effect on the scope of induStr::junci:ion against a union
fSatiz:.fat:'corily drawn, enables an employer t? seekp:-themre if he also sues the
Miciq) ¥ho organises unlawful industrial action. are awarded. It is there-
°ffici31, the union will usually pay any damages which ity is a limited reform
e Qe to argue that reducing the section ]:c:-:: grown up recently. For
Hieh 4 Mecessary to deal with a specific abuse wh was foreshadowed in the manifesto
" e g Seems. to go a.good deal furthenihen rms under consideration.
0 4y be i 4 different category from the other refol
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3 Section 17 - R stricti on ctions

69 Section 17 establisheg 8ome groung Tules
in hearing applicationg for inJunctiona. There
Sub-section 1 compels courts to delay 8ranting
parties time to appear ang be hearq;

full trial.

70 The first strand was first includeq in statute in the Industrial

It has not been a source
An example of how it works was Provided by the recent
case of United Biscuits v.Fall,

Relations Act 1971 and was Teenacted in 197),

of contention.

Fall did not appear at the first hearing
and the court delayed its decision for a few days to give him the chanece

to appear and put his case. When he did not do 80 the court granted the
injunction.

71 The second strand was introduced by the 1975 Employment Protection

Act, following the House of Lords judgement in American Cysnamid v, Bthicon Ltd
(1975).  The importance of this judgement in the present context is that

1t made 1t easier for an employer to obtain an interlocutesyinjunction
T®Straining union action. Instead of providing evidence that thare vas

& Prima facie case to be answered he had now only to show there was a
*eTious issue to be tried. If he vould establish this, the courts wers
*vays 1ikely to grant an injunction in the employer's favour because

the balance of convenience lay with stopping the union action pending the

U hearing, Tme ain of the 1975 amendment was to restore the balance
‘litueinflvouofthemimbynmu'm”wﬁm-
0od °f a defence based on section 13 succeeding at & full hearing, before

Fating an injunction.
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jer T poactios Ihis seems 1o fove puy little 4

ffect op the 5

T8, once they have
The €Xception 1g tpne i

t int
Ji1lingness to gran eTim injunctiong %o employe
decided that there is a issye to be trieq,

§igs oo Traneport Corporation v, & o WA Others) vhare thy gig

ghowing that they were protecteg by section 13, The gy gh C £ 2
» howeve: )

overuled by the Court of Appeal, which decided that the High Court hag

erred in its judgement of the likelihood of & section 13 defence succeedi

It therefore granteq the injunc~
tion on the grounds that the balance of convenience was in favour of

the union blacking pending the trial of the action,

and that there was a point to be argued,

stopping

Conclusion

73 The first part of section 17 has not been a source of contention. It
simply ensures that the courts give the parties a chance to appear before
§enting an injunction. The second part has attracted more attention because
!t sttempts to restore the balance in favour of trade unions in the hearing
°f applicationsg for interim injunctions. It does not seem, however, to have
" &y significant effect on the willingness of the courts to grant

lnterlocutory injunctions to employers.
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REVIEW OF IMMUNITIES - Ty PRESENT 14y

Individual immunities (Section 1 )

' Testores apng extends the

rial Relationg Act 1971 for people

'Trade dispute'

involved in trade disputes, is defineq in section 29 of TULR4
Whehconsiderably extends the definition

: in the 1906 Trade Disputes Act, Section
13 (as amended) provides that a person acting in contemplation or further,
grounds only that he

ance

of a trade dispute cannot be sued on the threatens that
a

h or that he induces or threatens to

re with the contract,

contract will be broken or interfered ywit

induce another person to break or interfe

2 The immunity in section 13 applies to an

action in a trade dispute, whether official or unofficial. Because the immunity

extends only to action'in contemplation or futherance of a tr

definition of 'trade dispute’

ade dispute', the
and the interpretation of the formula 'contemplation

or furtherance' are of considerable importance. A number of recent judicial

cting those definitions. The
principal cases are discussed in paras 9 tol6 below.

decisions and dicta have had the effect of restri

3 The effect of section 13 is to allow a person to organise industrial action

involving the breaching of contracts (whether of employment or otherwise).
Iﬂdustrial action almost inevitably leads directly and /or indirectly to a breach
of contract and thus some immunity is necessary if strike action is not to be
unlayfyl, However, section 13 allows various forms of action in addition to
what might be termed primary action. Examplesof such secondary t'actior.n ax.-e .

(i) organising action by employees of other employers, if this is in

furtherance of the dispute;

i lved in the
(11) bringing pressure to bear on those who are not 1"?: d:spute eg
. 1 )
dispute but who have contracts with the employef' h he has contracted
by inducing a supplier to withhold the goods whic
dispute.
to supply, if this is in furtherance of the pn’l tort does not
; immunity from actionin
(1t Should be noted that technically imm

oves a remedy.)
onfer a right to take such action but merely rem
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5 The protection given fop actions ipn con

gispute under TULRA was restricteq to breache

t .
emplation op furtherance of a trade

s 8 of contp,
extension of the immunity ¢o cover a]l) acts of employment,

The
contracts yag eff
e ect

smendment. This change had been recommendeg cted by the 197

by the Donova i
i . . n Commission ; 1
o the restriction of immunity to breacheg of contracts of oy
S of employment
amended in 1965 until 1971 re
where 3 union was jp dispute with an

applied under the Trade Disputes Act 1906 ag » which

in legal complexities. For example, sulted

. employer

it was not lawful for the union to @PProach a supplier ang induce him to pk o

- § m to break a

comrercial contract. It has, however, always been lawful to indyce the liers'

) A ‘ suprliers

employees to give due notice under their contracts of employment ang then t
strike on the expiry of notice, thus j

commercial contract. In both instanc

Trade Union immunities (section 14)

5 Under section 14 of TULRA trade unions have immunity from actions in tort
for any act except one not in contemplation or furtherance of a trade dispute

which causes personal injury or is connected with the ownership or use of property.

This section gives much wider immunities to trade unions than to individuals. It

is based on section 4 of the Trade Disputes Act 1906 although in effect it slightly
restricts the previous immunity.

b The Donovan Commission took the view that such an all-embracing immunity

¥a8s urjustified. No other body, including the Crown, enjoyed such immunity. The
Commission therefore recommended unanimously : "In all circumstances we think it
Yould be right and proper to confine the immunity of trade unions so that it
arplies as regards torts committed in contemplation or furtherance of a trade
dspute hut not as regards any other tort" (para 909).

; HWeVer. the section 14 immunities, which extend to unions only, do n‘.’t
reclude actions against individual union officials in their pe!-'sonal cfpat':xty
XCept whepn the 'trade dispute immunity' under section 13 applies. This is the

basig . in injunctions against union
on wh en able to obtain ]
omﬁal ich employers have be ag 85 in United Biscuits v Fall
§ to

; icketi
g restrain, for example, secordary picke 'trade dispute'

i ation of
Such rulings have tended towards a narrow interpret y ition in
factiy ns in a unique position
; N§29). for

Thus while section 14 places trade unio

n not widen th i 1 'mnitiu.
, “ vi e section b0t
1 q : i the scope, pro ided by

U .
Stria) action,
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) makes 4
3 t
g without legal authority to waten of o & grininal offence ypop

atl

gfully

et a place
porson to do or ebstain from doing somethiy, vith & view to compell{

8 which G
idor o not Lo do. | The fact that pickeris Ehet person 1a legally ent

itled

€ and other
(urtherance of a trade dispute are not acti 28 in contemplation or

! onable in +
(a8 amended) and 15°'0f TULRA meang that tho Ort by virtus of section 13

8€ acts are not done 'vrongfully and

jthout legal authority' and thus do not constit
W ute criminal offe
Nces under the

1975 Act. Therefore the trade dispute immunities do have a marginal b
al bearing on the

al law, although pro t1
criminal law, a g0 prosecutions yndep this secti
: on of the 1875 Act

rare indeed. are very

The effect of recent judicial decisiong

9  Legislation on immunities has been felt to require regular revision as

case
law develops. For example, the Trade Disputes Act 1965 was a consequence

of the
House of Lords decision in Rookes v Barnard (1964),

Recent judicial decisions have
tended to restrict the scope for industrial action, particularly where it affects
third parties. There is now doubt as to whether certain activities which many
people formerly believed to be permissible are indeed lawful. Thus it can be
argued that the law is in need of amendment if only to clarify the position, It
mst be emphasised that the case law is not conclusive., The recent important
decisions have been on applications for interlocutory injunctions. The dicta in

those cases indicate the current judicial interpretation of the law.

10 Recent cases have provided restricted definitions of 'in contemplation or
furtherance of' a trade dispute. Two cases are particularly important in

illustrating the trend of the Court's thinking.

11 Beaverbrook Newspapers v Keys 1978

e nrip-~ \in contemplation or furtherance of! (o

ipal point to emerge was that
The case concerned Keys, the

ournaliats
g Secretary of SOGAT and the 'Daily Express'. A dispute, involving J o
The Express management wished to prin

from the Mirror stoppage.

‘rade dispute) does not mean 'in consequence of'.

Crevar,

ted the 'Daily Mirror' from appearing.

sy ted
¥%ra copt od demand which resul
Ples to meet the increas plack! the extra copies. The

il inatructad SOGAT membera at the Express . of a trade dispute,

e done in furtherance
Lord Denning held that th .
trade dispute by printing extra
not in furtherance of a
e of a consequence.

oun
" of Appeal ruled that, for an act to b e Express vas
A
™St he directly in furtherance of it.
ng not in furtharance hut in consequence of a
“0piag. its members wes

Tha S s instruction to
refore SOGAT's in Tt was & consequenc

Sput: ] § tord Denning:
e either, Sald Lo ey statute"s

tr,-,d“ a

Te
i

® A" too remote to be protected b
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5 This concept of 'remotenegg ! e M\

1

has subsequently been cited in the Judgements d
press Newspapers v Macshane, i in
EX

ted Biscuit
E il S Ltd v Fal) and Associateq Newspapers
wade an 9
v

ress Newspapers v Macshane
gxpress TOwSPARSrs U Macshane

13 Lord Denning's dictum in this casge has im

S ruling was again
€ strike of Nug Journalists on local

Press Association, the local papers

trike of its

were nevertheless able to continue. The Nug therefore called a g

Approximately half of the PA Journalists took
service continued. The NUJ then ordered Journalists on na

nembers at the PA. action, but the
tional papers, including

The Express sought an interlocutory injunction
against the President and General Secretary to restrain them from

the Express, to 'black' PA copy.

inducing their
This was granted in the High
Court on the grounds that the blacking at the Express was not in furtherance of the
dispute between the union and the local papers,

members to breach their contracts of employment.

The Court of Appeal upheld that
decision.

14 However, it is significant that the test applied was whether the Express black-
ing furthered the action at the local papers, and not that at the PA. 1In particular
Lord Denning said '"there was a 'trade dispute' between the local newspapers and the
journalists employed by them. But there was no other dispute at allr There was no
dispute between the Press Association and the union. There was no dlspute.bef:w:en
the Daily Express and the union. The only dispute was with the local px:c::m:::aﬂ’mt
Néwspapers". Thus he rejected the main strand of the NUJ's det‘ence;ivh:.::onvdeﬁned
the Express action was in furtherance of that at the PA, and by il'lpf C:h"mce =
the PA strike as a form of secondary action which, while it was :n s::n i
3 trade dispute, was not itself a trade dispute. It remains to be

ment.
House of Lords upholds the Court of Appeal's judge

Co s

w lar facts. Never-
articular fa <

15 The recent cases have been decided largely on their p

three main
{y . There seem to be
thelegg they reveal the trend of judicial decisions

furtherance
ontemplation or
elements inithe! courts judgement of when action is in ¢

i st
Sta trage dispute: namely that such action mui

(1) not be for some extraneous motive; de dispute;
e
LD : rance of a tra
€ directly in furthe. al dispute.
SSOCcELY e ori‘in
(i13) be reasonably capable of furthering th
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REVIEW OF DMMUNTTIES

wzy Action
1t may ve helpful %o

look at varioug e 1 f t
Xamples of what i
g is called 8econdary

jction within a group of associateg co i

ted companies

where one company or establig
with its workers, action may be taken

In a group of companies,
hment is in dispute
against other companies or establishments
Purpose ig usually to prevent the parent
company transfsrring work from the company in dispute to othersl in the

group

or to prevent supplies or goods being sent to the company in dispute from
another part of the

connected with the first., The

group. In conglomerates there is always the possibility
that action will be spread to companies with no comnection with the employer
in dispute except that they share the same holding company. In this case
the purpose is to put economic pressure on the parent company by getting at
a particularly sensitive part of the group.

Action on suppliers and customers

1t is no? uncommon for unions to take action at suppliers or customers of the
employer involved in the main dispute to prevent essential supplies and goods
reaching him and to put economic pressure on his business. This happens
particularly where the main dispute is not having much effect ofi the employer's
business, perhaps because most of his employees ave working nofMslly. It is
also more likely to be effective where the union in dispute has tembers at

the supplier or customer. An example is provided by the provineial journalists
sirike against the provincial newspapers. The union concerned, the NUJ,

took action at the Press Association, because the provision of news by

P4 was snabling the provincial mewspapers to contime publication.

4 the pover stations
which would have
iderable time.

In the miners' strike of 1972 and 197k the NOM plgeec
it oxder to prevent the movement of emergency stocks;

3 1 a cons
fnabled the power stations to operate no i

: : tegory. There
1%, Lab not all, the lorry drivers' strike fell W ua::iv of which
43 & Yot of picketing of fimms' own fleets of lorries, the imply to viden

: 2L pidl = wes 8.

:vl" 90V in dispute with their own employerss m::d pauliers and ultimately
ther oy fects of the dispute to put pressure oD the :

or, S
the Government 4o comcede their demands.
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The road haulage dispute cannot hovevey be ':a.te}o‘r}
of the action was intendeg simply 4o Create ag
ot it could be Tegarded ag more iirectly
5 example, it conld be argued that

anieg
» move &00ds, which woulg usually b s

5 United Bigoyg+
.lebrated case of Uniteg Biscuits v, Fall, unit

e normally used both contractors and

lorry drivepgt Place of
Place of work ig g Problem. Sope
of the picketing at places like the docks, for example, coulq be Tepresented
es picketing at the place of work in order to ensure that drivers in tae
'rire and reward' sector were not breaching the official strike,

At a streteh
that might be considered primary Picketing,

Action at more than one remove from the main dispute

Action is sometimes taken beyond the first suppliers and customers of the
ciployer in dispute., A &00d example was in the Express Newspapers v, McShane
cage.  Heve the dispute was, as described above, between the provincial
“wepapers and their journalists. It spread to the Press Aseociation which
a8 supplying the provincial newspapers with copy. Then the NUJ tried to

“xtend it to journalists working for national newspapers, asking them to
Jlack all Pa COpY.
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ANNEX ¢ ¢ ¥ dl‘\L

TEE CONSEQUENCES OF REVERTING mq 5:13(1) of mormy 1974
2 This note considers the Consequenceg both
’

original wording of the 197, Act,

. 8.13(1) of TULRA 197) Provided that an get done in contemplati
on or
furtherance of a trade dispute choulg not be actionable on the grounds onl.
only

that it induced another person to break hig contract of employment. §,3 of
mt. 8.3 o

) of the 197} Act
of all contracts

the 1976 Act extended the protection conferreq by 8.13(1
to breaches (and interference with the performance)

including commercial contracts,

The legal consequences of a return to the 197L Act

Sk A reversion to S.13(1) of the 1974 Act would in effect mean a return
statute

to the/law before the 1971 Act subject to case law developments. The first
limb of S.3 of the Trade Disputes Act 1906 provided that "an act done by &
person in contemplation or furtherance of a trade dispute shall not be
actionable on the grounds only that it induces some other person to breach
a contract of employment ......." This provision (which was the result of
a private members amendment) meant that trade union officials and others

vho induced a breach of any other kind of contract, whether in contemplation
or furtherance of a trade dispute or not, still committed an sctionable tort.
It vas, however, not until the 1960s, that there was a significant mnumber
of cases in which the courts issued injunctions againt persons inducing

re outside
dTeaches of commercial contracts becsuse in so acting they we

2 protection of S.3 of the 1906 Act.
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TOUght pressure to bear
action. The Court of Appeal helg that an inter]ocyt
0.

granted :§inter a.lia.) because the mb—contract was not

ment"

by industrial
T¥ injunction should be

g & contract of employ-

within section 3 as it was not a contract between employer and riman
and wo.

and accordingly there was not 1mun.tty for action to o

its breach,
Following this case, T

in the late 1960s employers frequently obtained injunc-
tions against (usually) union officials who were inducing breaches (or

interfering with the performance) of commercial contracts including those

concerned with deliveries of supplies or manufactured products., These
proceedings were often "ex parte" in the absence of the defendant.

c

5+  However, the legal position was complex. The issue of liability in
tort Zor inducing breaches of commercial contracts in contemplation or
furtherance of a trade dispute tumed principally on whether the inducement
#23 direct or indirect and whether or not it was achieved by lawful means.
It is essentially to this position that the law would retum if 8.13(1) of
TIdA reverted to ite 1974 wording., In geneml terms, an amendment of this
kind would remove the immunity from direct inducement to breach & commercial
Sontract but 1t would leave open the possibility of a person taking indizect

the means
2tion to induce a breach of a commercial contract provided that

t‘
S6d Were lewful, eg by firet inducing  breash of contrast of esployeen

Io dotagy the effects would be as follows:

CONERTITAL 298



for example, the
§ ) ’ officials of g
union in dispute with an employer appro. Te
ached one

of that employer!
suppliers and demandeq that he ceased suppl ing i
T

the employer, thnntaning
& employees woulq be called out on strike
they could be restrained from doing so by injuction and '

for damages provided that

that otherwise the supplier!

would be liable

(1) the demand to witholg supplies amounted to Dersuagion,
procurement, or inducement of the breach of the commercial contract
(not mere advice that if the contract was not broken there would

be unpleasant consequences); and

(11) the demand was made
(a) in the knowledge of the existence of the particular
commercial contract or in circumstances such that the court
could imputc that knowledge; and
(b) with the intention of procuring its breach or in a state
of mind of not caring whether compliance with the demand, etc
would cause its breach or not; and

(i11) as a necessary consequence of complying with the demand,

etc, the commercial contract was or would be broken.

comme t
(b) Indirect interference with the performance of & zelal

rence with a
There would be po liability in tort for indirect interfe
furtherance of a trade dispute
commercial contract in contemplation oX il

we;
Tovided that the means used to achieve the breach

t to
ares that an inducemen’
lavful. Subsection (3) of section 13 aée

break a contract of employment (eg & strike) is

Threeexmluofvhltﬂ:hnuhtnmmbo

(see para 6(i) below).
quoted:
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88 in (a) above, jp the unjopn

8 employeeg to

(ii) similarly if the Union officialg 1

of the commercial contract would haye been indirect) induced
; ———=02F induced by
lawful means (inducement of breach of the drivers contract of

employment),

(1ii) again, if the union officials called out their members who
were employees of the employer in dispute they would Dot be liable
for any consequent breach by that employer of any of his commercial
contracts with hig suppliers, even though the union officials knew
of the existence of such contracts and intended to bring about their
breach., In this case again the inducement would be indirect end
the means (inducement to breach the contracts of employment) lawful,

(e) Interference with commercial contracts by unlawful means
=—=Tlerence with commercial contracts by unlawful means

If any op the means used were unlavful the immnity conferred by §.13
U ok oy, syen 12 the diiiiea ipdirect. This would nean
e 17 (g 13 example quoted in (a)) the union officials induced a
% TUPPlier to breach his commercial contract with the fizst supplier
Vith the intention of depriving the employer in dispute of supplies
&wth‘fi\r“!!upplier there vould be & tort because scme of the Rets

Useq contract with the
(te inducing o breach of the first suppliers A

g
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il 8T ma \lll’\:h

the i :
6. The complexity of ore 197:’>vt:tlon

as a "legal maze", Ty, Commi gg op o

employees, employers or trade unjop officia]
8 shoulg
position" (Report pare 892),

a breach of a commercial contract,
Lord Denning in Torquay v, Cousing (1969) saiq that because, under 8.5
of the 1906 Act, inducing a breach of & contract of employment vas "not
actionable" it was not unlawful meang for the purpose of the indirect
form of the tort of inducement to breach a contract,

Judicial opinion in most of the important cases of the 19608 seemed to
agree with this view, but there were some contrary pronouncements,

S.13(3) of the 197} Act put the matter beyond doubt.

(11)  the distinction between direct and indirect indncement seems
to be firmly established. In Torquay Hotel Co v. Cousins (1969)

Lord Denning said that "indirect interference is only unlawful if unlaw-
ful means are used. I went too far when I said in Daily Mirror Newspapers
V. Gardner that there was no difference between direct and indirect
interference ......... This distinction mst be maintained, else ve
should take away the right to strike altogether ..cceeeees A trade

union official is only in the wrong when he procures a contracting
Party directly to break his contract or when he does it indirectly by

unlawful means".

3ol
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(441)  Some of the doubie ®XDTessed 15 4y,

need for JNOWledge of the temm,

because the Courts have become p
knowle,
part of the defendants, Si.miltrly, Wicsges

30 ohses lnvelving teeds puios oENETEE industria] aoqq
wtion,

(iv) It is established that provigeq due notice

. is given of o
strike there is no question of unlavful/(a14 the position wity
hough on

regard to industrial action short of o Btrike is less certain)

—

(v) Finally, the inclusion of the words "op interferes oz inguo

any other person to interfere with 14g Performance' in the 1976 amend-
ment to 8.13(1)(a) (and of similar words in 13(1)(b)) has preventea
ection being brought for interference with ocontractual relations short
of inducing an actual breach of oontract, Various remarks in Imerald
Construction Co v, Lowthian (1966) and in the Daily Mirro# and Torquay
Hotel cases suggested that this became anothexr head of sotion, In
Torquay Hotel, Lord Denning said "the time has come when the principle"
(e of inducing a breach of contract - a tort originated in the case
of lumley v. Gye in 1853) "should be extended further to cover deliberate
d direct interference with the execution of a contract without

that causing any breach". There was no sctusl breach of contrect

In the Torquay Hotel case becsuse of a clause in the oontract between
Eeso and the Hotel exoluding 1isbility for non-perfornance in the
tireunstances of & trade dispute. It is, however, clear that normally
the interference caused must be by unlsvful means and this seems to

8 3t on a par with indirect inducement.
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Conclusion

7 'The inclusion of the words ""contr,
TULRA (as in the 1974 l?ct) would not out a return to the
""legal maze" of pre-1971 ag describeq This is Principally
because S.13(3) declares that 4 breach or inducing 5 breach of o contract
of employment is not unlawful Means and becayge Torquay v Cousing (1969)
(Lord Denning) establisheq that there jg

indirect inducement. However

act of €mployment
by itself bring ab
5y Donovan,

in 8.13(1) of

» the law wo
considerable complexity and ag & result

he would obtain an injunction restraining secondary action
e y

‘which was damaging
his busiiness. :
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