CABINET
MINISTERTAL COMMITTEE ON Ecoyoyrg STRATEGY

S
TRATE UNTON IMMUNITIES FOR SEGONDymy ACTTON

Memorandum by the Secretary of State for Employment

I published on 19 February for consultation g working paper
uitaining the proposals for limiting immunities for second
blleltmtr%al action approved by the Committee on 13 February (E(80)4th
eting) ,
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% I have received comments from the TUC and the CBI and from other
- || ®loyers associations as well as from individuals. The TUC are against
i

ap
"“egis}lation in this area and criticise the proposals as confusing
o

1

i
it
N Leaving ‘£, much discretion to the judges. They claim that these
o, 1, "ictions and the intention to publish a future Green.:fper
ks ° “Overnment 4 enacting a slow re-run of the Industri
S Act or 1999,
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,;%ndﬂnp Loyers haye expressed conflicting views. Some "a':;etgog;inns
® bropos i08-  Others would settle st this stag:tfors(me e
Bite oPOSals , by, ¢ clarified and tightened somewhat.
ation now, put to await the Green Paper.
|
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The Viey that Prevailed in the CBI Council this week is tha
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tion should be outl

ndary ac Bl = . awed, but th
] 8600 Employment Bill, with jtg o o SN ot e |
:; se zhsintgr. In the absence of 5 tg:;‘lng Drovigiyne ity ig

ot nesettle for a tightening of oyp Propos an at tpig o0, OPeTative

; als ¢ Stage, the
uld aper later this year to undep OT the Bi)j Y

:ze Gr sgniimﬁnities. “ortake s Comprehensive mu iOF
unl

of
[ENDING OUR PROPOSALS
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Teviey

: siasd ult it is t .
] ble balance betweer} the immunities p to strike 5
i;;—sgﬁs rights of others injured by sycp acgj?gzd for union action

: motionally charged atmosphere of ¢ > I understang the
ﬁcmaﬁv agtion altogetk}er. .But,there ish§°SZ§:I11cglzgu£:£.to ban
gick even if we put it in this Bill, 1 Would go fyptnen o8 that
#e 1971 Act and there_wou;d be eVery incentive for unions gVen than
ywuld-be secondary action into Primary disputeg, The reali o turn
industria%l1l§edwouédIngguE§ ‘gha?gedf‘ lA law felt to be unrgsgxfl‘able
uld be flouted an € fearful that
;g ey all our proposals would

wish,

(2) there should be some limit
actlox} that can be taken with i
Suppliers ang customers.
€ directeqd against the e

T the WOrking Paper p

ation on the scope of the secondary 3l
mnunity by employees of first -
Although normally such action would

mployer in dispute, it would be possible ESe ™

oth ; roposals to direct it solely against 32
i g? People in order to put indirect pressure on the employer
direlgpute. It is claimed that the action should be aimed more_ T\
°tly against the employer in dispute in order to gain immunity. v I
(®) g ; |
M€ aspects of th al uld be very difficult to 33
0 3 € proposals wo : ‘
tg:;‘a};:g 10 practice ang wgulg leave more for the judges to decide _ |
© gonong OUld themselves like. This is said, for & e X
zgid of Ia‘c?é Yests of capability and extraneous motive which ar f &
6

little in i ffect to the specific definition 2
emo practical effec g als |
.meetFED.;}s;: and to be generally easy for trade union offici

i define a S
in, € criticism i made of the proposal to ;
fe oy PPLier oto" o8 sopoane Aoiee. jsubStaRLAals business vith |
1 | J

is
gD dispute. It is claimed that the °ff°§f°§ftzkh';‘n
£ emp) .- 280k concentrate immunity on secondary ac ost likely
te inye . Small suppliers and customers who arebm extrenely
Upps Such g g ationship; and that it will gftsnb u:iness i
is poXNOW in practice what is "substantial LAl
S being qone.
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a
T just our
must a?fectlve o

t the force of these ¢
proposals on these

riticj
Pointsms d an convingeq
S to make them g4 that we

For this purpose I think ¥

ho impler
: < s and
gore © 1e that secondary action is justipq uld take )

priﬂc}t uts direct pressure on the
re intend to limit immunity fop Secondary aetj
principal purpose is to interfere with .action to yh,
gole 0 in dispute and the supplier
mployethe action; and where that act

nerefo

108
zg:t effect.
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The position would therefore be ag follows,

OT custome
lon is Te

There woulq

jpmunity for interference with commercial contracts
0

petween b

dary action also result d
qever, where Secon : €d 1n other contract i
o i fas, for instance, in the case of g Sympathetic strike) st‘g:;gg
juld be immunity only where these breaches of contr. .

bro.

he employer in dispute and a fipst sup

PPlier or customer,

: : act wer =
ace of the action aimed at the employer in dispute. °Te a consequ

1T the secondary action was not aimed at interfering 4
wsiness with the employer in dispute, but was aimeq a
cntracts (between a first supplier and

In other words
irectly with

t breaking other
anyone else) as a means of

indirectly putting pressure on the employer in dispute, there would be

10 Immunity.

The effect of such a provision is to require that the

secondary action must be aimed directly at the employer in dispute and
wt be intended to influence him simply by damaging a lot of other

people.

% This would be a
than originall
% that no second

—_

1 dispute had a1

®ton, Tn

th which

ere woulq b

Sy
€y w

bag actj’_Veork

beiC prrm,s Stomers and suppliers. This would entirely ac

cord with the

¢iple in paragraph 7 above.

-l jctions on
%oong further efrect would be to impose severer restric

by g5 cust

a“1’1’1,iers action by employees of first customer

; Qeipay * S would so because it is muc
rustlpal purpo be so

first
than by those of
sless 1ikely that the

y employees of

(and likely effect) of such action D th the employeT

Omerg irectly business wi 1iers

i wou direc

gy S?°°ndigyb:czgo§f g:f:gn ;y employees of iglﬁ:p{‘;:g? secondary

directed” inwards against the ”P?;”;é'ner
employees of first customers 1

ally directed

-
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tighter restriction of the scope of secondary action
Yy envisaged in the Working Paper.
ary action would attract immunity where the'emp}oyer
ready been closed down by his own employees' primary .
Such a situation there would be no business being condgcte
any secondary action could be said to be interfering and so
€ no immunity for it. Secondary action would etllaogr i
where there was eg a partial strike at the e?prgystill
was still being done and that employer therefo

Indeed, one effect would




into the communitj at lal‘ge and
T v O P R ne 1F 18 the 1a ;
frat s “are rig o € Goverp 1Srupti
ggs public Nment I‘ain_p on that

D EMPLOYERS. There ig one g3 {
s tigggﬁ?ha\r? drawn att.:entic.,n where ?lgﬁiﬁogtto which the
consul cial provision for lmmunity to run, sj would be Tight to
gake speof "material support". DThig Situation o 158 18 a pripe
gxa{uple.s being taken against one of » TOUp of ¢q arise when
3°té9§p111te may the% arrange gor an associate mpanijes,
in a2 ion. ere m e no
igstfgiggu:glggat the secgzd firm o
10 - second action. 4 0 the scope
of mmunEltzmgcl)gyer canargnipulate VeT, 2 situation Wiz
12 rmolciat:ed companies in order to break 'gﬁdugt}on between
mer:s;any people would think it reasonaple B i on :orﬁse&}d .
;gi counter-action. I therefore propose to provige that, if at lmmuni ty
tine during a dispute an employgr carries out pr
pitherto undertaken by an associated employer who is in dispute, the
aployees of that employer would have the Same immunity to take industrial
wtion as those working for the employer in dispute,

industria)
e

oduction or work .

2, The greater restriction that I NOW Dropose on the scope of
imnity enables us to drop the difficult concept of "substantial" in
tefining a first supplier or customer. The consultations have shown
that it would not work and would penalise the small employer.

. Another effect of the approach I now propose to adopt is to .
orporate tests of motive and capability in a more direct form in
tricting the scope of the immunity for secondary action. This is
tere they have their main practical effect and where the Jjudges can
“® readily apply them to the facts of the ease.

WCLUSTON

M. P sets ou ifi - T now intend to ask
t the modified proposals that I n

gg‘imel o incorporate ig zociause go II:e tabled within theEnegrwgggésg?
(o iYe € it on Report Stage immediately after the ala: e
Hopg }llustrate the effect of these more restrictive pIS‘OPOS
; oW they could operate in some steel situations).
. i i o0sals
vouldlmbelleve that these modifications to the WOrkmgsP:Eiegigf‘OPThey
g &lake them more acceptable to employers and more gncemed s give

80 make them more defensible to those who are ¢
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. o third parties. i thlnk they also stand a Chance
I‘OtectlozczeptEd by the TuUg,
sreat?rgptacitly
peld
of

t I shoulg DOW introdyce a
leagues to.agree that
inViﬁe gzoggéed effect into the Emplo
16- to t e
(1aus®

yment Bilj before the
fecesSe

J P
lepartment of Employment
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MADE IN NEW CLAU
ROVISIONS 70 BE IMAD SE IN EMPIOYMEND BIIL Lavagrapys » .
P are the Proposed
aﬂlen(.lments to the
Worklng Paper 7

and Secondary Action
i
in the Working Paper .
sl i “PET, an act in contenp) ars
thﬁiaﬁce of a trade dispute which induces g breach o?liﬁlgﬁt”
iin a connercial contract shall have immunity ppop actions in Eﬁtefes
¥ 1pe
g if?
o R e of the employer in 43 *
to)break their contracts (1e it is Ma_l‘x action). spute (A)

(b) it induces the employees of A's supplier or customer (B)
to break their contract; in furtherance of the dispute with A
(ie it is secondary action). S

2 The supplier or customer (B) would be defined as an employer who
ks a current contract or a current course of dealing with A at any
fine during the dispute.

he Scope of Secondary Action by Employees of Suppliers and Customers

) Immunity for such secondary action which interferes with commercial
miracts would be limited accordimg to the principle that secondary
“ion is justifiable only to the extent that it puts direct pressure on
¥ employer in dispute to settle. If secondary action does not have
;imaterial effect on current business dealings between the employer 1nt'
bu:pute and the supplier or customer whose employees are tak;ng th; action
ﬁis;@mz on the business of that supplier or customer himsel :?.;mgnity.
T dealings with other employers, there should be no

(ie sggerefore, in the circumstances described in paragp;ph 1(b) above
ondary action), an act would have immunity only i

o i interferin
:’? had the purpose or principal purpose of brgaﬁ;}ggogeggg ering
t}lxth & current contract or current course of de customer where
thz o aa dispute (A) end the Suﬁﬁ’}lgd"if it was reasonably
1ikef§cgndary action was being taken (B);

© have that effect.

‘Ibloyer in dispute

Sustomer or supplier of.é o customer

or supplier of 4
&0y other employer who i
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sociated employer of an emplo
as Th part of the same group of
e.bothe same way as any other emp
lnble to take secondary action only if he p
be znt course of dealing with the
" ot any time during a dispute an emplo

ey &
eated
N“ld
ra curr
if
york
the €

mtracts of Employment

t, As proposed in the Worki
if a contract of employment f
inparagraph 1(a) and (b) abo
wmercial contract. In all
atend to any breach of a con
v longer constitute a lawful
ith a commercial contract.

e tests of motive
act meb thgiches of any other copty %, the immuni ty
it thg)d;end tgebihe case if the act g acts ‘ghlch were g COnseogggig
9 o nig strike at B, thereby interfering withk the form of 5 —ace
pathetlchis business with A). Byt
Prell a8 caches of such other commer
md"cingmte)zns of inducing a breach of
LT

pnitherto undertaken by an ?Me_w who is in dispute
mployees of that employer ’

immunity to take
ustrial action as those who work for the employe ty
pui

and capabjjy

imed at A

1

S oth i
Z. eJl:-e would be po ig;ug‘ilzslrn?‘gi
1al contraetg (eg between B ang
contract between A and B g

te ](-that is to g ;
would normajj be
loyer in that hig employZes
ad a
employer in dispute,
Jer carried out Producti g

wvould have the Same
T in dispute.

ng Paper, immunity would extend to any breach

alling within the circumstances described 30‘
ve even if it breaks or interferes with a |
other cases, immunity would continue to

tract of employment alone, but would g

means for inducing a breach of or interfering

7
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Anney 5

OF EFFECTS OF AMENDED PRopggyy,

S 0
ﬂJHSTRAg}Iz(I)IIgg A BRITISH STEEL CORPORATION Spprgy DNEUNITY pop SECONDARY
o

es of first su i
Jotion by emplove Roliers ang Customers or pgg
1d attract immunity

b action WO

insofar as its principal pur

nt contracts or course of dea
curggmer and BSC and the action wa
cus

effect.

DoOse was tq interfere ;3

- with ¢
ling between the first suppl}ilzr/
s reasonably likely to have that

ij) dut not if its principal purpose yas 4, interfere with
(légtracts between the first supplier/customer ang third partieg
Ehe motive behind such action being to influence the parties to’
those contracts or others affected - eg the

geéneral public or the
Government - to put pressure on BSC to settle.

1 strikes called by the ISTC at the private stee
early fall in the second category and therefore
ftracted immunity. Furthermore, the i
;eing interference with the current bus
mplier or customer. If there.were no
te BSC were totally closed by its own e

tere would be no immunity for secondary
nstomer,

1 producers would

would not have

mmunity would depend on there

iness between BSC and a first
such current business (eg because

mployees' "primary" action),
action at a first supplier or

' Blacking by employees of stockholders of steel purchased from BSC
Lheir premises

¢ goods from the employer in dispute have been delivered to a
Bomer (in th

is case the stockholder), blacking themTKou.'édwsﬁ'gcge
Vi So0¢kholder' s contracts with other parties. e
ity for that interference. :

| %})ort Workers of Goods in Transit

w Cas here there is no
i ¢ of non-BSC ds, eg imported steel, whe ing.
t'I'a(!t‘u,al llnk With ng? :ﬁerg Wo'ﬁld be no mlmlty for blac ing

i if this
a—happeg}i‘e ase of BSC goods being moved from BSgep;emsggy (;or e
;":ided tﬁg fywhere), there would be llkelyo;:gr DS I en the employer
b ngggds were being moved under a ¢

Wworkers and the BSC.
I ¢ B

5 d being moved
':ﬂ:‘ g gr oose of BSC steel purchased by a St°°kh§g‘d?r - ty for
o hises to a third party, there would be
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*L) Dockers of Steel
kin
. plac on-BSC steel there would be N0 contractg with the
% ge of 1 in dispute) and therefore pg i
g e Cemployer j
Ko (%
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