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TRADE UNION IMMUNITIES

Memorandum by the Secret'u-y P
- ate for Emplo
yment

lt‘;:t e DEopOsey (E (79) 44) to limit trade union immunities in

K gz:etof specific abuses of secondary picketing and union recruitment,

A Overtui make more general amegdments unless the House of Lords were,

Mot eve n the Court of Appeal in Express Newspapers v MacShane.
ntuality has now occurred.

f}'mulhi’ropose therefore to restore the law,to what it was generally

g to be before the Lords judgement and to do this by amending

et tp

q 3 hro foms
" blogy P the Employment Bill we are already limiting the S.

s s

iZCI;;g)lB Of_the Trade Union and Labour Relations Act ]'.97[.4 gas amended

eing s ) Tlxls Section provides the main immunity for individuals from

trade dliled in tort for acts done in contemplation or furtherance of a

0 r'Edra:,put.e which induce or threaten a breach of contragt. AI propose

Pringpy . (His section so that immunity is limited to action in the
Al and, in the case of secondary action, to action taken

r of services but not beyond.

drawing the line.

my present proposal).

18 ig 2;?: Supplier, customer or supplie
e e ectively where the Court of Appeal were
X explains the background on immunities and

13 immunity
SPecific abuses:

8 : i i breaches of
Conty. lause 14 1imits the S.13 immunity for inducing

1 . : 'r
own 1ot dng the coursesof picketing to those'plcketz.ng gic::lilg: .
ihe P éCe of work, This will be a very conslde!‘able re it e
busix?(lsting immunity and will enable an employer °Tc§:€i o
1s upp gep°F Livelihood is threatened by %ﬂctim
b x Ul or induces breaches of contrac <t e

®Strain

o as to provide a

C. : : ,
lesal i::ﬂg 15 also limits the S.13 1;1!!!;:111:;:' :0 e recruitment ractices.
€dy against an tition of SLADE-
y repeti

loss
that picketing and damages for any




,s I propose, the Bill were additionally ¢, pr
as

1 jmmunity did not ‘u}'t,(-ml I{r-}'oxld action taken :xtOI;de Fhat i
er“lr supplier ol POV S SO \’ic‘?s' the effect w‘e Yol
tomcl’all\' form of industrial action (lncluding blackiould be to make
a“fl'lnq in breaches of contracts which is undertaken ing and blockading)
“1“0}1@1!1“1 dispute but at firms which have no dir : o nrence
theonsh:i.p with the employer in dispute. P e T
atl
1 have consddered Mrie e it would be right to 80 further than
bk the position to \}lxzxt it was before the MacShane judgement
to give a right of action to anyone who is not a party toya
mary dispute. However, there are three compelling objections to

cing the immunity to that extent:
ucing

(1) it would prevent trade unions taking action against any
employers who give matvl_in]. support to an employer in dispute
(and this would be criticised as going further than the 1971
A |
Act) ;

(2) it would have the

practical effect of removing immunity from
any sympathetic secondary action which may be the only means of
action:available in some circumstances (eg where an employer sacks
all his employees who are on strike and replaces them) and which
is deeply rooted in trade unionism ;

(3) it would be represented as a major attack on trade unionism

| and "the right to strike" and would therefore be likely to provoke
| . @ campaign of trade union resistance to the legislation as a whole
tomparable with that following the 1971 Act.

Ibelieve therefore that the restriction to S.13 that I am now
Posing, buttressed by the other measures outlined in para 3, represents
TV Tight balance and the correct approach. As I put it in my earlier

er (E (79) by,

; e 3 'r'Our 3lm must be to succeed in tipping the balance of power agaz

i — e;om the unions by such legal changes as are likely to be ;i:c y

\ : ((Ployers against secondayy action, be S'-11~‘*P°rte‘j‘l bY s SR
1ncluding trade unionists) as reasonable restrictions of unio

w i i ctive
o 2ctivity and which will not re-unite the unions in such a

3 it4 fford
E tgp?sltl"“ as to render the changes ineffectual. W; c::f::izn Whith J—
T Introdyce another round of industrial ?elatlgxtlswozfd ki
o “iworkable by trade union oD e réputation of this 3
2
4

i take
: lieve that if we
As at present advised, L;epresent this as a -

e
ama gy
COunf w8 to our political system and to the
the 2 abroad,

actj
ongiger ? that I recommend we can hones

tion

X with s ecandary ac

il in g egid Judgement of what is needed t;iggalis most digruptive. I 5
ek wo' oo, MOSt in the public eye and v aproving our advantage -

G S the TUE then succeed in holding t and stand a better -

in the battle for public Suppor
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e of pulling off some legal restri :
.hance © S Strict : :
cha on which we can later builgn", 1on which wiyj survive

and

rectness of this assessment hag be

e cOT €N confirmed p

mh o have had with industrialists and otherg Y the further
giscu” :
s -oach I am proposing also ha
he approac ¢ ; ¢ the support
‘ldICtillg their own study in depth of trade unign iﬂl:lfn;:ie gl e
‘»:Zlnot 1ikely to be completed before the summer at the earl:z;t Th;'s
: v dr

John Methven has "XP“'SVS?d .the."iew to me that it would be wise to
introduce an amend‘nmin( at %?mmlttee_stage to restore the legal Position
f vpat it was before the MacOhans iy aid e ae s a
pistake to go further now. I understand that this View has now been

fu1ly endorsed by both the CBI Employment Policy Committee and the
prec:‘tdent's Advisory Committee.

8. I propose to px ugeeq therefore by means of a new clause to the

Enployment Bl J‘e—dx‘afdlng the immunities in Section 13, to be introduced
— at Committee stage. There are problems in finding a statutory formulation !
fhich is clear, precise and comprehensive. Work is proceeding on this.

; I would propose to consult on this proposed change as I have on all the

| other proposals but not to do so until after-.the conference of trade

finion executives which the TUC are calling for 22 January. This would

allow time for consultations and enable the new clause to be tabled

thereafter. 1In introducing the amendment I-intend to make it clear that

Philst this is as far as we think it right to go in the present Bill,

there is always the pPossibility of further legislation on immunities
ghould this prove necessary.

p: There is a further, but less important issue, arising from the recent
buse of Lords judgement in NWL Ltd v Nelson and Wood. I }.1ave received
}7A” ! 8P1‘§sentatiolls from shipping interests who wish me tt? lJ.mJ.t.the
| A — i?llw_:ation of "trade dispute! in the context of forelgn regxsteredh
| 5 Ping visiting the UK; and I am shortly expecting to hear from t e]_d

| - :1:ns, However this may ultimately be resolved, I think zza:hzt wou

| TONg to try to deal with this by a specific provision ir

| - B ment Bill. Special limitatlonsiissiuis union imminities glr‘:ng:uy
t VT ypelfled in my opinion where, as in the case of p:.:keb;.xsxis il
- | a“se;ecrul.tment D bgen IPanlfe’?‘heaNWL situation does
Pt falfupllc ©ncern and require rectification. B i that
| ) thero s~ 0 this category. Indeed I am not at pres

ivi shi
. sls 4 case for it on merits. It would be Feﬁrzls-:::e:n:st;sltzigngon F aingill
! : Saty Statutory pProtection for paying off Brltlsns of protest open to the

. Camep, Crews, without there being any 1anu.} s case we could not 3
! b 3 their representative bodies. But in an})" Lords decision. IR
¢ WL, .,.8 @5 a restoration of the law before the TP 0 E )4 the
Oy py P Case, unlike the MacShane case, the House © any extension of el
m"’“niti APpeal ang the judgement did not flow i 5
°® in the 1976 Acts ,
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W“Sion
ACCOI"di“gJ‘y I“invite
D nt Bill should roduced at ¢ i
e JEmpLOYIOLLL : ge™? ommittee Stage to i
:::e immunity given hi S?%tlon 13 of TULRA 1974 (ag amendeg in l;;§§rl“
B action taken at the first customer, supplier or Provider of services
} but not beyond.
i

! DEPARTMENT OF EMPLOYMENT
11 January 1980




ONION IMMUNITIES IN THE LIGHT OF THE yc

RADE SHANE AND NWL (Naw,
gUBGEMENTS AWALA)

; i unities j
action 1% d Labour Relatio Act S
de Union an -onsEACTS1 974 MU R AN
;I:::de Union and Labour Relations (Amendment) Act 19763mended by the

Section 13

PM S50 £ the =974 Act (as amended in 1976) at
It provides the main immunity for individuals fr
for acts done in contemplation or futherance of
induce or threaten a breach of contract.
almost any industrial action involves a person, usually a trade union
official, inducing others to breach their contracts of employment and
without the immunity that person could be sued for damages every time
he called or threatened a strike without due notice.

tracts most attention.
om being sued in tort
a trade dispute which
It is important because

3. The S 13 immunity was significantly extended in 1976. Before that
(with the exclusion of the period of operation of the Industrial

. Relations Act from 1971-1974) S 3 of the Trade Disputes Act 1906

provided immunity only for inducement of breaches of contract of
employment. In 1976 the immunity was extended to inducement of
breach of any contract - ie particularly commercial contracts.

Thus for the first time it was possible for a union official directly
_t° approach a supplier or customer of an employer in dispute and
Induce him to breach his commercial contract with that employer,
Without fear of being sued for injunctions or damages.

?' Cases in the 1960s seemed to open up the possibility of action
Wirectly to induce breaches of commercial contracts. For example,
:‘per%n could induce the employees of a supplier to an emphye: =
olite to breach their contracts of employment, and A e
n:;e e the supplier's commercial contract, prov1deg ea::f was the
sub~t0 use unlawful means. What constituted 'unlawful means to which
th 3¢t of a good deal of case law (part of the '1eg:1 ?2:974 as a
re: Yonovan Commission referred in 1968). It was ?nhyd :n statute
tha:lt °f section 13(3) that it was cleal‘l)'.esu-‘bltsr: a breach (or
in 3 e purpose of establishing liability in to t an unlawful
breach) of a contract of employment msc:O

2 Procuring a breach of a commercial SoRLLacis

5 4
in Subg larly the Court of Appeal,

;uent to 1976 the courts, particu

v Keys
ﬁxpﬁe::r;ies °f judgements (notably Bea;:rb‘!l‘::l: ge}'ﬁ:l’::: Assoii;ted
(3 ew, d scC . 3 1
hyw'papera Spapers v MacShane, Unite e immunity in Section 13

vV Wade and Jackson) narrowed thf what was 'in furtherance

5 A 8 : retation 0 : inking were:

ia utl::de dis 3::1:1_":1:.'}\::: ;:;::l:ant strang;et:,::fc::on tosbe arguably

h:!r“"the::me action was too remote f;:m.ction' wherever it took place,
Not. oo of 1ty andii(blchatiss

ction.
S8pable per se of furthering the main &
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ment
yacShane Judge
The ; ! ement on 19 December th
this Judg
6. In i1 the Court of Appeal and foung in fayoy
by 5 tO “;e judgements find that the test o "in
of %'n the words of Lord Salmon that
:nd reasonably believes that jt
tlythough in each case discretion oL
1d the trade un
p 5 the Court shou h
rectlQHtEY Lord Wilberforce, is of the at there is ap
The,flfivél element in "in furtherance" whicp the Court myst appraise;
1objec ests that the Court would t?e reluctant to substitute jtg om |
bgt.sz%;%ve7 judgement for t}}e {sub\)ect:.ivs7 belief of the eXperienced
/obje union leaders initiating the action. o0gn this basis the distinc-
{{adein this instance between subjective and tive tests may be
t;()?j_ttle practical effect.
0

Restoring the law

7. What is now proposed is to rest.ore the law
ﬂ.lought to be before the IfiacSham.e Judgement and : :
ting immunity so that it is applied bro§dly to a?tlon at the.flrst
customer, the first supplier, and the first provlder.of services,
but not beyond. That this is to restate 1':he law as it was generally
‘thought to be can be seen from the following quotation from Lord

Denning's judgement in the Court of Appeal in Associated Newspapers
v Wade.

e House of

Lords have Teversed

T of the Nuy official
furtherance" i sub—a .
rson doing the act

her the trage di
T 'objectivet
el yigo o olitar,

"the pe
may furt
s left fo
ion leade
opinion th

S~

objec

to what it was generally
to do this by restric-

"So immunity is given now when pressure is brought upon a first
supplier so as to induce him not to supply goods txlthe w

employer - and likewise a first customer. But Mr exaxtxher fyey
“ submitted that the immunity should not be given any fu:sted ¥y
the chain of supply. ' It should motibe granted ltle :ﬁggfirst,
interfere with supplies by the second s‘..lppller ho S
Supplier. Least of all the third supplier to the s ARt
¢ lower down the chain. Mr Goldblatt, QC very fairly

3 he right
ledged that these submissions were fairly close to the rig
answer, i agree',
if the proposed
ff An SXamination of recent important cases shows tha; :uppliers Had
b:mt!.ltim‘ of immunity to action at first customers :,: way as they did -
eutlhln force, the courts would have found in the :anot yet found a
ti 3¢ there Would have been no immunity. We hav evident from the
floy aine ory Statutory formulation for this. It is tive criteria does
°‘s;r°f °rds judgement that the approach of s“:f:;uty [N 2pprodch
Sagq ::uce Jertainty. We are exploring the Peaches of contract. It

") h iMiting the immunity for inducing brea
r; OWevsr

: Ma
Mo immunity in cases such as ing done on
Tacts were broan. Further work is being

e
Nawala Judgem

Ny The H°llse 3 3 h"‘la a
“ompa °f Lords judgements in the of Lords
able, In the Nawala case the House

(CONFIDENTIAL)
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# f Appeal (whereas in the MacShan
Cg:itas amendment could not be defendedeo:ia:;e“;:y overturne
t toring the law to wha’F it was thought ta kot ounds that
resds judgement . There is no questj :
??;m a change in the law in 1976.;
ntrade dispute" made in the 1976 Act wer .
:'ire not relevant to this case. In the Hou:em;rt}lﬁxl‘d:ndt}alny;;{
case would probably not have been decided any different] : d
o 1974 Act or indeed under the lay as it wasg before 19;’1131 er
10. However, in the light of the Judgement , Ship-owning interest
are seeking an ?:Imendr.nent Fhe purpose of which woulg be to remo\ers ;
ITF representatives in this country their ability to make use o:‘ i
immunity from civil proceedings when se

1 eking to enforce "ITF terms"
when no dispute exists between the crey and the owners of a Vessei

d it) so
it was

11. The circumstances of the Nawala cas
'Nawala', a ship originally registered i
T Norwegian officers and crew was sold to
ey owner of which was a Swedish company. The ship was then registered
in Hong Kong although the ship never went to Hong Kong. A crew from
Hong Kong was flown to Hamburg to join the vessel. When the
§ International Transport Workers Federation (ITF) found out what had
happened to the ship, they considered her to be using the British
flag as a '"flag of convenience" and to be using the Hong Kong crew
as a means of undercutting the pay scales agreed by ITF affiliates.
o When the ship visited Redcar they sought (ineffectively as it turned
B I out) to have it blacked. In June 1979 the Court of Appeal refused to
| grant the ship owners an injunction even though they could show that
— there was no dispute between them and the Hong Kong crew, the latter
knowing that if ITF rates were to be paid they were likely to be

€ were as follows. The
n Oslo and manned by

a company, the beneficial

i replaced by a European crew.

1 1 155 S he shipping arguments for an amendment are that:

ek (1) The effects of the judgements could have s:}]x;i?usczz.:;:g:;nz:s
‘; e 3§ in terms of UK shipping policy interests. a8 m::t i thin

t e the maintenance of a competitive shipping emviro

tiich mobility of capital and labour play a significant fole.
The judgement however holds out the prospect 1a:ions law, the
' Pursue a trade dispute under UK industrial R & ot pay
i ¢ffect of which can be to deter ’hipo‘mer;‘r; (t)‘rom using UK e
eir crews at the level demanded by phe d action of this
Ports. If the law in other countries :;:,o:‘i.';terests of the 3
r,_‘-_g_ type, there could be direct damagek:oaction in foreign ports

Britisnh fleet (eg the ITF could tathan ITF rates). e

| ®%ainst British ships paying less 5
& kwa ituation

Beandee .(2) The UK would face a p!‘“e“”tionany'aw th:dm:ihanisms
in UNCTAD where we shall shortly be opposing

£ .
liminate flags o
Proposeq by the UNCTAD Secretariat to e the UK in UNCTAD

ignvenlence. It will be embarrasSi;-lSl:oof the freedom of ¥4
he NN We seek to defend the princiP of the UK courts
s

ss
€as, others point to the w-"-J-]'j'nsl]‘,eact:l.on in UK ports
agg  20Ction what amounts to unilaters

S‘angt certain flags of conveni‘ﬂ(:e.
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r ships at po
ther Western
re being any
€ seamen or their repre

means of paying off British (or o
s ataking on Asiatic ones without the
‘.’"gustrial action open to th
;2 Lord Denning said,

"The only weapon at the disposal of
use in order to ensure fair
of "blacking". If it were taken awa

the cases in which they operate for t
faring men'.

Such an amendment would also create an invidi
foreign-owned ships and other foreign-
the UK (eg aeroplanes and lorries).

ous distinction between
owned means of transport inside

1. An alternative approach would be a general exclusion from the

definition of trade dispute covering the circumstances of the ITF

action but this would be bound to have much wider consequences. A

general exclusion of disputes where there is no dispute between

he employer and his employees would go well beyond what is necessary

| to deal with a Nawala-type case and would have far-reaching implica-

f — fions for domestic industrial relations. It would involve, for

» example, other changes in the statutory definition of trade dispute,
including the exclusion of disputes between worker and worker which

[ — o "uld have the effect of withdrawing the immunity from a wide range

i+ & Fecognition and demarcation disputes.
1

15, § i i this situa-
B J tzon The main argument against any amendment to deal with this

i : : ifi hanges to
— i+ the Employment Bill is that in making the specific c

' hig ::mun“.:ies to meet particular abuses which have caused concemfiisas

L . | °1_(et:u}g' SLADE and intimidation) the Government has gone as

]
Bosic -85¢ to do. mo. 'Ta go further would be to erode e gz:e:mzzt y
‘ . .eﬂthon and increase the pressure for yet more specific chang
~ | to deal with problems in particular fields.

. 3
1 Jan &
o — i k Yary 1980 :
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