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I have a Food dea, of sylpath:' tiLt your -views en hoi to del

w-;th select-j-ce F3ct'ion. I am ouly too well a=e of L.


dispreltorticnate impoct that the isauserial :flct::oh af a few key

employees car hay,. Ps 'you -:snow-,,I hsve a'r

particularly careful considertion to the prai.00l to intro:due._

new r'.itht part:icular'y In reseehse to csletin:ihii,


representbtjeils from the LItI. Ana, in the lbyhs ef ycur

T have hej anoth-r look at the issue.

I have to say that I still believe it would not be riFIrit to

adopt this proposal now. As I. see it, the leFislation would

make Freat inroads into the law of contract. I do not share

your oetThnsm that, as the basi.s of lay-off (without ea.y) is

already accepted, the leeplsiation could los readily portry-d as

a clarification or extension of the 1-)rscht situation. The

concept of lay-off is accented only insofar ds it reflects

collective areements or individual contracts of emplezieont.

The effect of lepislation of the kind you oropose would be

altogether different. Essentially, it would enable e-:-:pleyors

to override individual contracts of employment or collectie

agreements, freely entered into by both sides, without providin

any compensation to the e'mployees concerned. This seems very

far from how thinFs stand at the moment.

I am fortified in this view by the stronF reservone eynreseed

by colleauJes ,..:11co this 1::yso:::;a1 005 utter cons-ration on

conic-c o Thntel- th-at as a Fcnon'al

o-nircipma it couicli not bc rsoht to to Us

deTir:Lac-,n, of th-2:- rint

°



There are of acx.zres other difficultea 
with tne P1e05a-1. The

Institute of Director's, in writiny to
 irno with their oiew on

ou.r ler,islative pro'.pesals, went cut o
f their way to. ar',--7.11d. strenzl'y

against lay-off leislation. They sade two 1-:-sain points.

see it as being particularly important to enceu-s.-'ace the

observance by employees of coliecti've
 as;reemsnts and the law of

contrpct, and. lay-off Ieislation w-ould take U3 in tho opesite

direct-jon. ::_ecohid.ly, thny ses the leEislation as bein certa'in


to aliehats these very es.-Iployens whose cooperation wuith 1.,Janae-

c,:ent is ccsential t0 defeat solective
 action. I can think of no

measuro more calculated to Eive a .!r
iajme boost to white collar

trade unionisirJ.

And this brine me to the Que:r.;tion of whethor the neck for such

legistion, or :indeed the de=nd far it, is suff1cjently

clear. ihe use of selective action is still 
relatively uncs

and of tnn major etsployer ortanisatien
st is only the El'h who

have prossed for thsisH, chaeue. A great dEat Lstre support than

this would he naeded beforo we couIc:
1 embarl.: en such a .3.:'adical

step.

There is also the political conideration the_t the white collar

workers who 1:ii7ht Tee pd--TnuadeS th.7.L
t th=eir intcrosts could be

adversiv affected by such a proposal, even if 
they wsre hoing

their best to frustrate the industrja
l action, are mainly our

supporters:
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THF, C PIES ShOi

You suPgest that union members should be protected by statute

from beinp disciplined by their union, or djsadvantaLsd by

their employer, for not takinp part in industrial action where

certain conditions applied - op that the action nail not been

approved in a secret ballot. 1-should say straiphtaway that

have a great deal of sympathy with this sugzestion. IV doubts

about it aTe purely practical ones: I am not at all sure what

such change could achieve beyond the protection that a-ready

exists.

We have of course already done a good deal to prei,,eci.. tho,eaton

member in a closed shop from threts of expulsion by his union

in the hind of situation you describe. The new ripht which we

provided in Sectloh 1 of the Emyloyment Act allows any mon:her

working:, in a closed shop to complain to a tribunal that he has

been unreason=,biy expelled or excluded from one of T,:,12c2unions

that he is required to join. Where a tribunal upholds such a

comblaint it will make a declaration to that effect and, on a

subsequent apPlication, either the tritundl or the LAT can aard,

compehsation. In the extree cab° such colepensation could LII-Lot

to nearly 117,000, ie the same ovprall rri-e,:ii':Hum as currently

applies to colY:ipensation for unfair dismissal.

As you know, the 1980 Act does not spec!_, the circumstances in

Which an expulsion from' a union is to he reparded as unreasonable

unHer S‘-ction 1 but it does miahe cloar that tribunals must

determine the adestion of reasorwIleness on the msrits of E.,-;ch

case and not merely have regard to whsther the union has

with its own rules in excluding er es/pelMnp.. the person con,- s-uned.

in addition, the Act mance clear that tribune:1u and courts neat

tubs into account any DI:',DciLioh the Cod,,::of laractice OD.

CSIod :Mop to the

bc tu



complaint a2;ainst a union under Section 4 would therefore have

to take account of the uidancs in the Code of Practice on 4ehe

tahihf of disc iaplinary action by a union aa7ainst a member. As

you say, this guidance forms the basis of what you would like

to see in statute.

So far there have been very few cases brouc:fnt under Section Li of

the Adt so it is difficult to be certain how mudh weiE.ht tribunals

will give to the Code of Practice. however, in the one case to

date kn•wn to ne in which the Code was clearly relevant the

tribunal ;i,Vd give weight to it in reaching i":,sdecision that the
.

complainant had bedn unreasonably excluded from 17Jemborship. I

would certainly expect Lot, save in an exceptional case,

tribunals would consider any action by a union in expelljng a

member which bfeached the Code of Practice to be unretnablr.

lf this interpretation is correct then the protection which you

seek d'a, in essence, already in e:eistence.

T should add that I am in fact proposing to stronthen the

proteetion afforded by Section 4 in the for"thcomlinL] Bill by

providng that where a Union memfber has been awarded a declara-

tion by a tribunal that his exclusion. or expulsion from a union

has been unreasonable any subsequent dismissal from his job for

not being a member of the union concerned will be autorirqtically

unfair and will attract compensation at the new enhanced rates,

A further safeguard (which, of course, already exists) is a

union member's right of action in the ordinary courts if he

considers either thaL, any disciplinary action taken hfm


by his union is contrary to the union's rules or that in

him the union has broken the rules of natural

justice. The courts seem broperee to tako a fairly broad view

in such cases, You may have seon the reeontly

of the Sc 'ttish Court of Session in L"':tai v, 1.1,UO (IhLE

1981 517) where the union's actien in diseiT),-,i1 - its

was foanU to be "ultra viroa" in tna't tee eien



requ-ived a breach of a collective areement to which the union

was a :bart:v. This case suests that any attem-ot by a union.

to discipline a melm.ber 'who refuses ts take ilidustrial action

on the -orounds that acreed oroceduros have not been exhausted

will Le wrond in law and void. If this view :is rirtht it meets

one of your main concerns.

Ity conclusion is that the protection now afforded ty llutioa 4

of the 19[e0 Act, in conjunction with the Code of Fractice, and

by h,he ordinary corts would not Le sinificantly increased by

a spec-ific provision of the hind you suio,est. Fly proposal for

strenthenin qection will reinforce the eistini:T. protection

further. HavinL said that, I would have no objection to maLin

the protection miore expliclt by speliiIIL out the circumstances

in which an expulsion would have to be riga-f'dcl as unreasonable,

if  7 clr;d not believe that thee are a numbor of subtaent-ial

risks in the course you supest.

The most important of these, I think, i5 the risk of such a

provision provillE;counter-productive. There is already some

evidence that unians are beE;inh1nz to reform their internal

procedures - for e)oa.ple the mere widespread u:se of ballots by

the AUEW and CPSA - and we do not want to de anythine to

jeopareise this process. There dees seem to me to Ue a real

risk - Elven tho contentious nature of some ef the other

proposals ,;:hich we must take throueh - that any substantial

lifislation on internal union procedures mi7ht provoke so much

hostility. that in the end fewer rather than rmure un-iehbwould

seek apieroval for industrial action by secret ballot,

The other major dif'fieulty that I: foresee is that it CO,.)_ld 131'07-C

very dIfficult durinT,: the passa,,-..:]e of the Ilo'121 to confine the

grounds on which expulsion from a union 7,..:ro'd L:..atc.r....l'H'.a.±i-,.,; bo

found unreasonable to a L]a-!-,L....o.:ilbib n,s-b.-ibo. i-f-l.bo v:ciul,o, 7

think, Le ',--i-l'.".:,EU-1.'2 tC aari. -...,....,e the jonfb be --,..-.': to pl.-:.:-...Tf.*,::

,Lo.:blbios:-.,_ -1.-.'bc.,!:-.1 ,.:_c.,.n.11._o--_ob:..:b:-.,,:.) .,: Lb:.,J:-.--.J-;,....:.b:..o..) ' , i „ ._-.:.. '.... lo,..:..-
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in thr, future a District Auditor 7sould intervene whet-- 2 local

authority was involved in an unfair closed shop dismissal. Tn

the light of this, I do not sec any need to move further in

this area at present but 1 arn sending a copy of this letter and

yours to Idchael Heseltine in case there is any further action

he is considering tal:,:ing in this sci2ea.
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ANNEX 3

Let me first make two general ce-m.ment,s.

First, I have always tried to present my proposals for

restricting trade anion immunities as a modest and mederate

step forward because that is what I Intend and what I believe

is sensitple. F.',ut this Coss net mean that the changes I am

propesiop are e-.1ther anim,petant, or, as you sugmest, a "soft

optlon"

In particular I cannot aree with what I take tG be the

implication of your comments that there is no point in

veeleHst;ng Lbc, jci.u.n:ties for trado unions so as to ler-inp

them into line with the existing i=orities for individuals,

In my view it is essential that is:o bepin t':-e process of

bringiny, the trade unions back within the lai.w bi making, the

liable in the same circhmstancos aa their individual officials.

This will help to reinforde the other restrictions on Limn:it:1,es

we are proposirz and these wh-ich have already heen mado in

the Lhployl':,ent Act. It will also help to combat the widely

held and damaging view that trado unions 510 above the law

and free to do whatever they wish, repardless of tho consesuence:a.

Ey second penerl point concerns the forthcoing house of herds

judfle.,sent in the Nadmor case I entirely agree with port about


its potential importance and that if the neuse of Locle

the Court of Appeal's view that there is a separate tort

interference v:ith business by unjawful means, thete may welt

be a call to extend the omit itp in f'.:eeti(en 13 of TUNP,A.

yoa can. imazine, I am, net unuinne to dritrerece such a. maje

to 11;,, in the T.":111 uf,less the -1-10se ef Lords

deL'.snstf.atee it to b,e neccssar. y. 005 ef the

tiee-iecle. of t-,he jur-:iJr...eff:ent, that pessiility left

t he',



As you know there verc riany different and con0l LCiac1 strands

in the Court of Appeal's judLement and differences of

between Lai:aDenning anAtho other menbers of the Court. It

is, for example, by no means certain that the House of Lords

will homrd Denn1n7 attachins such impertance to


Section 17 of the FrIploymlent Act, givc—h that the 2-itain f'nfld-in„

of all thrsr, judges oar that there was no trade dispute,

We must cd',:isus:ly nncit the outcome of thc-: Had=r case but

neither the Cosrt of Appeal judscment in that care nor in the

more recent case ofarirla L'td. a Lauhton and Shaw

support the view that section 17 allews, wide scope for soconds-c'y

action. In both theso cases the injunction was Eranted in

fv,our of the elnploye and asaihrt the union o-nficials ta' ,7 -a

secondar:i action. Furthermiore in the latter care the Court

of Appea] (without Lord Dennin .s; seem to have had no diffic-Jaty

interpretirm,!; and aptJlying section 17.

Thrnins to youP specifIc comments in Annex 3 the purpose ef

the proposed amehdnonts to the definition of trLdo d1sau,se is

to put outside the law what -most people v:euld inn


unreasonable and unjustifiaUlc induct-Hal action. Such

industrial action leay reilat:Ively raJte tut this does net rean


we oheuld continue to tolerate those instances which de occur.

The question of when a trade union should be vicaH

for the acts of their off:Icels:is end flsvnieers was -,:ery fully

(Cscussed in my melterandu te I Committee: CE(1)103)

particularly Anne-L I. Your ru27,i2,estion that a unioh should be

fac:,e liable for the act-',onr of its mernbers unleos it

could sihsw that it Lad taken positive steps, to stoo

one of the cptIon's considarcO. Tt

diffjculO to recencie -'t w.jt'h the uoll

principle, der:iytod fron, cerhstn law anei eflunoe

the Goerol c,se, 'thai.: an

'

,



were clearly not responsible. Incidehtally I am not spre ofthe relevr:oece in this cohtex"  or  the fact that 90':: of ihduotrIalaction is: unofficial. 1;10st industrial action is, of course,primary action and would net be affected by our proposals,whatever the definition of vicarious liability.

On the apJantaE.-s_df_bein_ablo_to proceed a,aidinst  _

ClCl unich

rather than against an individual official it has been reproseedeetto me on oeveral occasions ,that employers are often

mere

reluctant to sue an inaiv-Idual than they are a trade union,for fear of personalising the dispute. V,oreev•r the abilityto suo a trade unien rather than an '.nd',aidual reduses further(thouh it does not renovo ',-.-atogether) the charces of  ahindividual bein able ' acheve martyrde.

I recognise, of course, that most employers a-rein injunctiono than in. damaa'.es, but it seems to me a cohoderae:._advance that it  Will  be possible in 'the future to see.injunctions againot unions when they are clea-rly bcckingunlawful action, as well as azainst individual of-,Picials.furthermere some employers may want to seek (Jo.mas„es frdp. theunion for the loss thcy •ave sufoPed. as a result of an unlawfoaCtion, Rhe possibility tbat such damages  w',23  be oeu:hh-tshould art ao a deterrent to unions from ergahlHog„action in the first place.

Turning to your specific proposein paraE,rabh 12(b) ofAnnax 3, I have already said something, aboeTe abort oectiod 17of the Lmdloyment Act and the imperten':se oraoto7:t.:E.u..-_, theHouse of Lords •judy.:ment in the Hadmer case.

12(0)(jv) yopr bra ,: sa::.
u1J ,apyaap t

all unofficial] action, which inrudee, ce

pn

a great deal cf  prIvary  artierm
TPt sed-redv

apd woul.d be rei..ierded as ouch. by
.:e.rpmc faunel„.

c. d ineo ' by the vast
, :

prepeee
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AN=  L

fliM7 kEfI

Fin:ally your co=en-H on union labour only 1-oquireanto. Ine

answer to the question in your paraph 1 is "yes'. On your

paraEraph 2 (para.:7raph 27 of tho consult;,tive aci'uont) we

have in r:rind here the situation where worker.s in a local

authcfity or coltpany take :Industri ate fri no (includin pri]viary

action) to persuade their elnsloyr not to award a contract

to a non-union fir ci. tIe were advioodi tiaat the relrioval of

i=unity fro:H such industrial action would pr'obah1y follow fro

a praviLion outlawed uninh labour only clausas in contraot's


and d-'.ocrination afainst non-un:on f-s; }cult 1- be-ileve it is

(Thorabi(J ta have a specific provisions La this effect in

ord= tc pu.t tho matter bsyon dsui.Jt.

Finally on paraLrapli 5 28 of the consultDtive

docuent) I no very IT:,,2ch auare of the (J.anLers of resvinz

froii industriaT action ;:nich tahes the Lora of refusal

to work clonEside non-union e:T.,.p1sees, Those dan,srs we-r'e

discussed ih n.y memoands. ta E and of course are aloo

to in pararaph 28 of the consultative nrrcara t itelf, Fecause

of tile possible danEers E aLfenod that co=ents sinculd

ho souht on this p:ropssal beincsce (-cisons wer're taken

on wnoth to fo

Hows-ver, the csnsultations shoun tiyv:JL'J the ma:Jo:city of

oploydrs thr•,CT) favou., 0.0 j-loc-hctInE


provision of this k_in in the lofocIel rJOt, They tahe the view

that, w1tn,out of , L„ko r):.i union labout' enly

reouir-a:::ento. cr1Ito 2 2 a 101.0 2 at-a: 1 tney'efore prc....cose to pl--ovide

in ho hE 11 foy, a rosrlctisp on fo.y industrial action

in thesc: circustnees. I 100. of-L,

of rJelayinL 'one ,

1Lbcurs: until

It


