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Ref. A03657

PRIME MINISTER

The Canadian Constitution
(C(80) 69)

The only significant development on this subject which has taken place

since the Cabinet discussion which was due to take place on 13th November was
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postponed has been the receipt by the Chancellor of the Duchy of Lancaster of the

attached letter dated 21st November from the Canadian High Commaissioner.
2. This letter confirms a point on which there has hitherto been doubt, that
a right of appeal to the Canadian Supreme Court exists from an opinion or judg-

ment given by a Court of Appeal of a Province, except in the case of Quebec
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(which is however proposing to change its law on this point).
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3 In opening the discussion on this subject at the Cabinet meeting on

27th November, after the Foreign and Commonwealth Secretary has introduced

his paper, you may care to ask the Attorney General how this letter affects the

issue. Does it strengthen the argument that the Government should regard

themselves as relieved of the commitment to groceed with this Bill until the

1ssue before the Canadian courts has been resolved?
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4, Does the Chancellor of the Duchy of Lancaster consider that this delay will
mean that the requirement thereafter to legislate will be unlikely to fall within the

present Session of Parliament?
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5. How does the Foreign and Commonwealth Secretary believe Mr. Trudeay

will react to the news of this delay? At what stage and in what way should the
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Canadians be warned of its likelihood ?

6. You may also wish to ask the Attorney General for his views on the

proposition that Parliament cannot amend the Bill implementing the request of the
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Canadian Federal Government, but can only accept or reject it in toto.
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seek to draw a distinction in his views between the legal point concerning
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Parliament's theoretical omnicompetence, and the procedural point that Suitable
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drafting of the Bill's long title can cause substantive amendments to be ruled oyt
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of order in the House of Commons. Does the Chancellor of the Duchy of
Lancaster consider that such a procedural device will work? What is the likeli-
hood that the House of LOIWHI be subsequently
taken up in the House of Commons? Does the Lord President see any danger of
the Bill being defeated in the House of Lords?

7. In concluding this discussion, you may wish to guide the Cabinet to agree
that the Government should still respond to the request of the Canadian Federal
Government when this is received. But if you decide in the light of discussion
tmm introduce the new Bill until the matter has
been resolved before the Canadian courts, and this is likely to result in
considerable delay and a strongly adverse reaction from Mr. Trudeau, you may
wish to invite the Foreign and Commonwealth Secretary to bring the matter back
to the Cabinet for further consideration in the light of whatever new circum-

stances have developed.

ROBERT ARMSTRONG

26th November, 1980
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Nevenber 21, 1980

Dear Mr. St. John-Stevas,

In follow-up te yocur meeting of November
10th last with the Bonourable Mark MacGuigan,
vecretary of State for Extermnal Afizirs, 1 have the
pleasure of cppencing a paper which is meant to
clarify certezin technical matters which zrose during
the discussion,

I shouvld add that this information,

stated by my Minister, does pnot alter in ‘any vay
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positicn ©¢i the Government of Canzda on its under-

stending oI procecures to be followed by the

Governoent oil Lnitedc Kingdor and ites Parliament.




eieraiﬂﬁoverﬁeent

to their respective courts of zppeal,
finzl resort in each of these provinces.
several Canadian provinces, the
Council of esach pTOViﬂCf:]MEE't

I's to the court of appeal i

that court. While previ

CEOVE are not i1dentical in every

eneral a reference can be made by the Lieutenant-

ernor 1n Council to the provincizl court of appeal tor
aring or ior consideration on any wmatter which, In his
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6*5c4ce_oe he inks fit to refer. Such 2 reference hLas
been rade 2 : Lieutenant-Governor of M= nitoba, asking
ltcha - > 4Appeal to give an opinion on severel
' 0 conventicns that apply to conmstitutional
e hzve not yet been ncotified of the

Newfoundlznd references.
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to point out that
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A ——

nis) ror referring at
at anv tjm"proxiﬁcia]
Wwhere such reierences
the Attornevs-General of
right to be heard in ref
reierence, of course,
be represented.
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