
CONFIDENTIAL 


PRIME MINISTER 


As a b a s i s f o r f o r m a l c o n s u l t a t i o n s I have p r e p a r e d w o r k i n g p a p e r s on ' 

t h r e e s u b j e c t s - S c h e d u l e 11 o f t h e Employment P r o t e c t i o n A c t 1975 and 

t h e F a i r Wages R e s o l u t i o n , T r a d e U n i o n R e c o g n i t i o n and Amendments t o 

t h e Employment P r o t e c t i o n L e g i s l a t i o n . C o p i e s o f t h e s e p a p e r s a r e 

a t t a c h e d . The f i r s t p a p e r f o l l o w s t h e d i s c u s s i o n s o f E Com m i t t e e on 

19 J u n e , t h e s e c o n d f o l l o w s c o r r e s p o n d e n c e f r o m t h e Chairman o f ACAS 

and t h e t h i r d f o l l o w s d i s c u s s i o n i n E(EA) Committee on 25 J u l y . 


Now t h a t t h e TUC Congress i s o v e r , I p r o p o s e t o open c o n s u l t a t i o n s 

w i t h t h e TUC, CBI and o t h e r o r g a n i s a t i o n s , and am s e n d i n g them c o p i e s 

o f t h e p a p e r s on Monday 2k September. I p r o p o s e t o h o l d a p r e s s 

c o n f e r e n c e t o d i s c u s s t h e p a p e r s t h e same day, and t o g i v e them a l l due 

p u b l i c i t y . 


1 am h o p i n g t o c o n c l u d e c o n s u l t a t i o n s i n t i m e t o a l l o w c o n s i d e r a t i o n 

o f d e t a i l e d p r o p o s a l s f o r l e g i s l a t i o n  i n December, and have made t h i s 
c l e a r i n t h e l e t t e r s a c c o m p a n y i n g t h e w o r k i n g p a p e r s . T h i s w i l l a l l o w 
2 months f o r c o n s u l t a t i o n s . 

I am s e n d i n g c o p i e s o f t h i s m i n u t e and i t s e n c l o s u r e s t o o t h e r members 
o f E and E (EA)/ C o m m i t t e e s , t h e L o r d C h a n c e l l o r , t h e Pa y m a s t e r G e n e r a l , 
t h e S o l i c i t o r ^ G e n e r a l and S i r John H u n t . 


J P 

^ S e p t e m b e r 1979 


^ A p p r o v e d by t h e S e c r e t a r y o f 

S t a t e and s i g n e d i n h i s a b s e n c e ) 






WORKING PAPER ON THE TRADE UNION RECOGNITION PROVISIONS OF THE 
EMPIX)YMENT PROTECTION ACT 1975 

1 I n the three years they have been i n o p e r a t i o n , the r e c o g n i t i o n 

p r o v i s i o n s i n Sections 11—16 of the Employment P r o t e c t i o n Act 1975 have 

given r i s e t o numerous problems and d i f f i c u l t i e s . There appears t o be 

general agreement on the p a r t of employers, trade unions and ACAS a l i k e 

t h a t the pr o v i s i o n s have proved u n s a t i s f a c t o r y and t h a t the law needs t o 

be changed. There i s however l i t t l  e or no agreement about the nature, 

or indeed the d i r e c t i o n , of the changes r e q u i r e d . 


2 I n a d d i t i o n ACAS i s becoming i n c r e a s i n g l y concerned about the e f f e c t s 

of I t s operation cf the s t a t u t o r y p r o v i s i o n s on i t s other, voluntary, r o l e i n 

c o n c i l i a t i o n and the p r o v i s i o n of advice. I n i t s l a s t annual Report the 

Council s t a t e d that the Services e s s e n t i a l l y v o l u n t a r y r o l e i n c o n c i l i a t i o n 

and the p r o v i s i o n of advice d i d "not s i t e a s i l y w i t h the s t a t u t o r y d u t i e s 

i n Sections 11-16 of the Employment P r o t e c t i o n A c t " # 


3 The Chairman of ACAS has since sent the Secretary of State a l e t t e r 
( a t t a c h e d ; which sets out the g,iU U I UIA of concern of the ACAS Cou n c i l , 

i n p e l l i c u l a r , LTle Loj-iowlng; puliiLsH 
\far +W: f k * G»«/-c.l 'f Aot" O^^-rUo o^H* tJoihoyU. o$ j u d i c i a l ^eclsiShT but ̂  y i ^  . 

a considerably l a r g e r number of r e c o g n i t i o n issues have been s e t t l e ^ 
v o l u n t a r i l y than through the f u l l s t a t u t o r y procedures; 

the d i s c r e t i o n which the Council f e e l s i t r e q u i r e s i n order t o 

f u n c t i o n p r o p e r l y i s now seen, as a r e s u l t of j u d i c i a l d ecisions, 

to bo much narrower than the Service o r i g i n a l l y understood was 

Parliament's i n t e n t i o n ; 


consequently the Council has become i n c r e a s i n g l y conscious o f the 

growing i n c o m p a t i b i l i t y between some of i t s s t a t u t o r y d u t i e s and the 

act i o n s i t would have p r e f e r r e d to take on grounds of good i n d u s t r i a l 

r e l a t i o n s p r a c t i c e ; 


- seme of the d u t i e s imposed on the Service by the r e c o g n i t i o n 

p r o v i s i o n s of the Act are not ne c e s s a r i l y compatible w i t h i t s duty t o 

promote the improvement of i n d u s t r i a l r e l a t i o n s ; 




where an employer or a union refuses t o co-operate w i t h ACAS i  t i s 

l e f t w i t h a duty i t cannot perform; 


- j^bh'j Goui I uf Appeal—  lias aaid fehafc the Service fe obliged t o make 
f i n d i n g s on a whole s e r i e s of matters which i t may consider 

i r r e l e v a n t or unnecessary and i n some cases harmful to i n d u s t r i a l 

re l a t i o n s ; 


- the Act gives ACAS no guidance on the c r i t e r i a t o be adopted i n 

determining what i s a barga i n i n g group and i t has not been possible 

f o r the Council t o agree on any c r i t e r i a which would be ge n e r a l l y 

a p p l i c a b l e ; 


- the Service has been put i n the p o s i t i o n where i  t may be in s t r u m e n t a l 

i n undermining e x i s t i n g v o l u n t a r y procedures; 


- ythere are p o t e n t i a l d i f f i c u l t i e s inherent i n the c o n f i r m a t i o n by the 

Courts t h a t ACAS i s t o be regarded as a t r i b u n a l when considering 

l e g a l issues. 


k The Chairman concludes h i s l e t t e r i n the f o l l o w i n g terms: 


The experience of three years of oper a t i o n of the s t a t u t o r y 

procedures have shown the d i f f i c u l t i e s of operating without 

c r i t e r i a and the damaging e f f e c t on i n d u s t r i a l r e l a t i o n s which 


ocan r e s u l t from the Court's i n t e r p r e t a t i o n of+h Kf°it.rfc 


The Service's a b i l i t y t o exercise i t s own judgement i n 

r e c o g n i t i o n matters has always been circumscribed by the 

l e g i s l a t i o n . The d i s c r e t i o n of the Council has been f u r t h e r 

l i m i t e d by the decisions of the Courts which have made i t 

p r o g r e s s i v e l y more d i f f i c u l t f o r the Council t o exercise 

i t s i n d u s t r i a l r e l a t i o n s judgement i n reaching decisions on 

r e c o g n i t i o n issues. Even the f u n c t i o n i n g o f the Council i s l i k e l y 

t o become imprac t i c a b l e as a r e s u l t of i t s being deemed t o be a c t i n g 

i n B j u d i c i a l c a p acity. The Council t h e r e f o r e wishes me t o advise 


f you that i n the l i f h t of the i n c r e a s i n g d i f f i c u l t i e s which i t i s 

J encountering i t cannot s a t i s f a c t o r i l y operate the s t a t u t o r y recog­
/ n i t ion procedures as they stand. 


5 The s i t u a t i o n disclosed i n t h i s l e t t e r i s a matter of considerable concern 

t o the Government as i s the c o n s i d e r a t i o n t h a t the working of the r e c o g n i t i o n 

p r o v i s i o n s should have caused the i m p a r t i a l i t y of the Service t o be c a l l e d i n t o 

question, thereby a f f e c t i n g the valuable work of ACAS g e n e r a l l y . This e f f e c t 

has been accentuated when the working of these p r o v i s i o n s has been set i n the 

context of the terms of reference of ACAS(Section 1 of the A c t ) , the wording 


of which has also been c a l l e d i n t o question. 
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6 The Government accept t h a t there i s now an urgent need f o r the law to be 

changed. Indeed, the experience i n o p e r a t i o n of these s t a t u t o r y procedures on 

trade union r e c o g n i t i o n does r a i s e the question whether|it i s necessary or 

valuable t o have s t a t u t o r y p r o v i s i o n s of t h i s k i n d to deal w i t h these matters 

or whether i  t would be b e t t e r t o r e l y on the a b i l i t y of ACAS t o help s e t t l e 

r e c o g n i t i o n disputes through the p r o v i s i o n of voluntai-y c o n c i l i a t i o n and advice, 

as happens i n most cases a t present. The Government would welcome views on 

the issues r a i s e d i n t h i s paper. 
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