
CONFIDENTIAL 


PRIME MINISTER 


AMENDMENT BY ORDER OF THE EMPLOYMENT PROTECTION ACT 


You a s k e d t h a t E ( E A ) Committee s h o u l d c o n s i d e r t h e two changes 

i n employment l e g i s l a t i o n which I have i t i n mind to make by 

Order ( P r i v a t e S e c r e t a r y l e t t e r o f 16 M^y). T h e s e a r e to extend 

t h e q u a l i f y i n g p e r i o d f o r c o m p l a i n t s o f u n f a i r d i s m i s s a l ^ a n d to 

re d u c e from 60 to 30 days t h e n o t i f i c a t i o n and c o n s u l t a t i o n p e r i o d 

r e q u i r e d on r e d u n d a n c i e s o f l e s s t h a n 100 p e o p l e . 


Both t h e s e changes would be w e l l r e c e i v e d by s m a l l employers, and 

I am a n x i o u s to make t h e O r d e r s a s soon a s p o s s i b l e , e s p e c i a l l y a s 

th e y b e a r on employment. At t h e same t i m e , I am concerned not to 

provoke TUC resentment about what might be r e g a r d e d a s i n s u f f i c i e n t 

time f o r c o n s u l t a t i o n on t h e s e t h e f i r s t o f our proposed changes 

i n employment and i n d u s t r i a l r e l a t i o n s l e g i s l a t i o n . However I had 

the o p p o r t u n i t y y e s t e r d a y e v e n i n g to sound out i n f o r m a l l y Mr Murray 

and Mr Urwin, t h e Chairman o f t h e TUC's Employment P o l i c y Committee. 

I g a i n e d a c l e a r i m p r e s s i o n t h a t on r e l a t i v e l y s t r a i g h t f o r w a r d i s s u e s 

such a s t h e s e ( w h i l e t h e TUC would oppose t h e changes) t h e y would 

be u n l i k e l y to o b j e c t f o r c i b l y to t h e time g i v e n f o r c o n s u l t a t i o n 

p r o v i d e d I c o u l d w r i t e to them i n good time f o r t h e June m e e t i n g s 

o f t h e i r Employment P o l i c y Committee and G e n e r a l C o u n c i l so t h a t t h e y 

c o u l d respond b e f o r e t h e end o f t h e month. T h i s would a l l o w us time 

to t a k e a f i n a l d e c i s i o n and make t h e two O r d e r s b e f o r e t h e summer 

R e c e s s so t h a t t h e y c o u l d come i n t o o p e r a t i o n s h o r t l y t h e r e a f t e r . 


B e f o r e I w r i t e to t h e TUC, t h e r e i s t h e one q u e s t i o n o f p o l i c y to 

s e t t l e , namely, whether to extend the q u a l i f y i n g p e r i o d t o 52 weeks 

o r , a s you thought, to 10^ weeks. I am c o n v i n c e d t h a t t h e l a t t e r 

would be going much too f a r i n r e d r e s s i n g t h e b a l a n c e i n f a v o u r o f 

the employer: i t would d e p r i v e 60% o f p o t e n t i a l a p p l i c a n t s o f t h e i r 

r i g h t s not to be u n f a i r l y d i s m i s s e d and would c e r t a i n l y l e a d to a 
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head-on c o l l i s i o n w i t h t h e TUC. E n l i g h t e n e d e m p l o y e r o p i n i o n a l s o 

g e n e r a l l y r e g a r d s a y e a r as s u f f i c i e n t . However I w i l l s u g g e s t 

t h a t we s h o u l d e x t e n d t h e q u a l i f y i n g p e r i o d f o r y o u n g p e o p l e 

u n d e r t h e age o f , say, l 8 t o lO'i weeks i n o r d e r t o g i v e f u r t h e r 

e n c ouragement t o t h e i r r e c r u i t m e n t , t h o u g h I w o u l d n o t r e g r a r d 

t h i s as a s t i c k i n g p o i n t i f i t p r o v o k e s s t r o n g TUC r e a c t i o n . I have 

a l s o c o n s i d e r e d m a k i n g a s i m i l a r s p e c i a l e x t e n s i o n f o r t h o s e t a k e n 

on as t r a i n e e s w h a t e v e r t h e i r age. B u t such a change w o u l d c r e a t e 

g r e a t p r o b l e m s o f d e f i n i t i o n and o p e r a t i o n and w o u l d p r o b a b l y f o r c e 

us t o d e l a y t h e i n t r o d u c t i o n o f t h e o r d e r , w h i c h w o u l d be most 

u n d e s i r a b l e . These and o t h e r a s p e c t s o f t h e two p r o p o s a l s a r e 

c o n s i d e r e d i n more d e t a i l i n t h e n o t e a t t a c h e d . 


P r o v i d e d y o u and c o l l e a g u e s a g r e e , I w o u l d l i k e t o be a b l e t o w r i t e 

t o t h e TUC - and o f c o u r s e t h e CBI - on 11 June i n o r d e r t o k e e p 

t o t h e t i m e t a b l e w h i c h I p r o p o s e . I s h o u l d a t t h e same t i m e i n f o r m 

P a r l i a m e n t o f t h e s e c o n s u l t a t i o n s b y answer t o a P a r l i a m e n t a r y 

Q u e s t i o n . 


 am c o p y i n g t h i s m i n u t e t o a l l t h e members o f E(EA) C o m m i t t e e , t o 

t h e C h i e f Whip, t h e S o l i c i t o r G e n e r a l and t o S i r John H u n t . 


JP 

7 June 1979 
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^ C O N F I D E N T I A L 


^ K M E N D M E N T B Y ORDER O F T H E E M P L O Y M E N T P R O T E C T I O N A C T S 

Jote by the Secretary of State f o r Employment 


We have a Manifesto commitment t o amend laws such as the Employment 


P r o t e c t i o n Act where they damage smaller businesses - and l a r g e r ones too ­

and a c t u a l l y prevent the c r e a t i o n o f jobs. I have set i n hand a review of the 


Employment P r o t e c t i o n Act p r o v i s i o n s w i t h a view to making any necessary changes, 


a f t e r due c o n s u l t a t i o n , i n amending l e g i s l a t i o n l a t e r t h i s session. For these I 


envisage a second B i l l ( i n a d d i t i o n t o t h a t dealing w i t h changes to the law on 


p i c k e t i n g , the closed shop and union b a l l o t s ) to be introduced i n March-April, which 


i s u n l i k e l y t o be enacted much before the end of the session. 


2. But there are two amendments which would ease the burden on employers, 


e s p e c i a l l y i n smaller businesses, and which can be made by Order. The f i r s t - and 


more important - change would be to extend the q u a l i f y i n g p e r i o d of service f o r 


complaints o f u n f a i r d i s m i s s a l . The other change would be t o reduce the 


n o t i f i c a t i o n and c o n s u l t a t i o n period r e q u i r e d on redundancies o f l e s s than one 


hundred people. 


EXTENSION OF THE QUALIFYING PERIOD OF SERVICE 


J. The u n f a i r d i s m i s s a l p r o v i s i o n s of the I n d u s t r i a l R l a t i o n s Act 1971 

s p e c i f i e d a q u a l i f y i n g period of 1(A weeks. I  t v/as then envisaged t h a t t h i s 

period would be reduced when i n d u s t r i a l t r i b u n a l s were ready t o undertake more 

cases. I n the Labour Government f i r s t reduced the p e r i o d t o 52 weeks and 

then t o the present 26 weeks, on the grounds t h a t t h i s represented a reasonable 

" s e t t l i n g i n " period f o r employers to assess s u i t a b i l i t y before the employee 

enjoyed p r o t e c t i o n against u n f a i r d i s m i s s a l . Over the l a s t two years some 25% of 

u n f a i r dismissal a p p l i c a t i o n s were made by employees w i t h between 26 and 52 weeks 

ser v i c e ; and some 60% by those w i t h between 26 and 104 weeks s e r v i c e . The 

proportions of complaints upheld and dismissed by t r i b u n a l s do not vary 

s i g n i f i c a n t l y w i t h the l e n g t h o f service nor are young people d i s p r o p o r t i o n a t e l y 

represented (only 7% of a p p l i c a t i o n s come from employees aged under 20). 

/h. I n 
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k. I n f a v o u r of i n c r e a s i n g the q u a l i f y i n g p e r i o d s m a l l employers i n 

p a r t i c u l a r argue t h a t : 

( a ) 26 weeks i s i n a d e q u a t e f o r them to a s s e s s s u i t a b i l i t y , 

p a r t i c u l a r l y when the c o s t s of e n s u r i n g compliance w i t h the u n f a i r 

d i s m i s s a l p r o v i s i o n s and d e f e n d i n g c o m p l a i n t s a r e heavy i n 

management time and money. The CBI e s t i m a t e t h a t t h e a v e r a g e 

c a s e which g e t s to a t r i b u n a l c o s t s the employer between £*i00 and 

£1 , 0 0 0 . 

( b ) c o n s e q u e n t l y , t h e p r o v i s i o n s i n h i b i t r e c r u i t m e n t and a l o n g e r 


q u a l i f y i n g p e r i o d would e n a b l e them to t a k e on more employees, 


p a r t i c u l a r l y s h o r t term. The e v i d e n c e of s u r v e y s on b e h a l f of 


my Department i s i n c o n c l u s i v e a s to whether t h e s e p r o v i s i o n s a r e 


s i g n i f i c a n t i n t h e r e c r u i t m e n t d e c i s i o n s o f most employers. Nor 


has i t proved p o s s i b l e to a s s e s s t h e e f f e c t on the l e v e l o f unemploy­


ment of p a s t changes i n t h e q u a l i f y i n g p e r i o d . S u r v e y s by 


employers o r g a n i s a t i o n s do, however, s u g g e s t t h a t many employers, 


p a r t i c u l a r l y s m a l l employers, a r e r e l u c t a n t to r e c r u i t through f e a r 


of the l e g i s l a t i o n . 


( c ) the P r e s i d e n t s of t h e I n d u s t r i a l T r i b u n a l s a d v i s e t h a t a 

h i g h p r o p o r t i o n of t h e h o p e l e s s c l a i m s w hich a r e a t p r e s e n t a 

s o u r c e of so much t r o u b l e and annoyance to employers a r e brought 

by c l a i m a n t s who have been d i s m i s s e d v e r y s h o r t l y a f t e r the e x p i r y 

o f the p r e s e n t 2 6 week l i m i t . 

5 . To i n c r e a s e the q u a l i f y i n g p e r i o d would sa v e p u b l i c e x p e n d i t u r e and 

s t a f f . An i n c r e a s e to 52 weeks i s l i k e l y to s a v e 1̂ *0 s t a f f and about 

i.iMn. An i n c r e a s e to 10'» weeks would a p p r o x i m a t e l y double t h e s e f i g u r e s . 

6 .	 The arguments a g a i n s t such a c t i o n a r e t h a t : 

/ ( a ) i t would 
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6. The arguments a g a i n s t such a c t i o n a r e t h a t : 


( a ) i t would s i g n i f i c a n t l y d i m i n i s h one of t h e most impor t a n t 


o f the new employee r i g h t s and w i l l be s t r o n g l y opposed by the 


O p p o s i t i o n and the t r a d e u n i o n s ; 


(b) d i s m i s s a l on grounds o f incompetence, misconduct or 


redundancy i s not " u n f a i r " under p r e s e n t law. So employers 


w i t h r e a s o n s j u s t i f y i n g d i s m i s s a l and who p r o c e e d w i t h i t 


r e a s o n a b l y s h o u l d have n o t h i n g to f e a r and i t i s d e s i r a b l e t h a t 


o t h e r s s h o u l d amend t h e i r p r a c t i c e i n t h e i n t e r e s t o f m a n a g e r i a l 


e f f i c i e n c y . 


The weakness o f t h e s e arguments, i n my b e l i e f , i s t h a t many employers, 


p a r t i c u l a r l y s m a l l ones, do not t h i n k about the l e g i s l a t i o n i n a 


r a t i o n a l way a t a l l ; and an e x t e n s i o n o f t h e p e r i o d would be l i k e l y 


s i g n i f i c a n t l y to a f f e c t t h e i r morale and g i v e a p o s i t i v e boost to 


r e c r u i t m e n t and hence to economic a c t i v i t y . 


7. I t h e r e f o r e f a v o u r i n c r e a s i n g the p e r i o d to 52 weeks. To r e t u r n 


to the o r i g i n a l lO'i weeks would d e p r i v e 60% of p o t e n t i a l a p p l i c a n t s o f 


t h e i r r i g h t s and would l e a d to a head on c o l l i s i o n w i t h t h e TUC. Nor 


do I b e l i e v e t h a t an e x t e n s i o n t o lO'i weeks f o r a l i m i t e d c l a s s o f 


employees, such a s t r a i n e e s or young p e o p l e under l 8 , would be w i s e . 


I t would not n e c e s s a r i l y encourage employers t o t a k e on more p e o p l e , 


g i v e n the proposed e x t e n s i o n to 52 weeks, and to c r e a t e a s e c o n d - c l a s s 


of employee would be u n d e s i r a b l e and I am s u r e u n a c c e p t a b l e to the TUC. 


The CBI and o t h e r employers o r g a n i s a t i o n s m a i n t a i n t h a t a y e a r i s l o n g 


enough f o r an employer to make up h i s mind on an employee and t h a t 


/ p e r i o d seems 
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p e r i o d seems to me d e f e n s i b l e . The P r e s i d e n t s of t h e I T s see m e r i t , 


from t h e i r s p e c i a l i s e d p o i n t of view, i n i n c r e a s i n g t h e p e r i o d to 52 


weeks but not i n going to 10*4. 


PERIOD OF REDUNDANCY NOTICE 


8. An employer p r o p o s i n g r e d u n d a n c i e s i s r e q u i r e d to c o n s u l t 

a p p r o p r i a t e r e c o g n i s e d t r a d e u n i o n s and to n o t i f y me w i t h i n a 

s p e c i f i e d minimum p e r i o d . C o n s u l t a t i o n f o r even a s i n g l e redundancy 

must b e g i n a t the e a r l i e s t o p p o r t u n i t y and both th e c o n s u l t a t i o n 

and n o t i f i c a t i o n must t a k e p l a c e a t l e a s t 60 days i n advance of t h e 

f i r s t d i s m i s s a l where between 10 and 99 employees a r e i n v o l v e d . By 

c o n t r a s t , t h e EEC D i r e c t i v e on c o l l e c t i v e r e d u n d a n c i e s does not l a y 

down any p e r i o d for c o n s u l t a t i o n and r e q u i r e s o n l y ~}0 days advance 

n o t i c e to the competent p u b l i c a u t h o r i t y . 

9. The t i m e s c a l e of o p e r a t i o n s of many s m a l l e r f i r m s i s s h o r t 


and they may g e n u i n e l y have no r e a s o n s to suppose more than 30 days 


beforehand t h a t r e d u n d a n c i e s w i l l be n e c e s s a r y a t a p a r t i c u l a r t i m e . 


The 60 day n o t i c e r e q u i r e m e n t t h e r e f o r e r e p r e s e n t s a p o t e n t i a l c o s t 


of many s m a l l f i r m s , s i n c e they may e i t h e r have to d e l a y r e d u n d a n c i e s 


beyond the d a t e when they would o t h e r w i s e be d e c l a r e d or r i s k a 


p r o t e c t i v e award or p e n a l t y . A r e c e n t s u r v e y h a s shown t h a t i n f a c t 


n e a r l y 50% of a l l f i r m s d e c l a r i n g r e d u n d a n c i e s of l e s s t h a n 100 have 


f a i l e d to g i v e t h e 60 days n o t i c e . 


10. I f i n d the c a s e f o r a r e d u c t i o n i n advance n o t i c e of r e d u n d a n c i e s 


l e s s cogent than t h a t f o r r e d u c i n g the p e r i o d of s e r v i c e f o r u n f a i r 


/ d i s m i s s a l s . The 




d i s m i s s a l s . The t r a d e u n i o n s a r e i n s i s t e n t on a d e q u a t e n o t i c e 


o f r e d u n d a n c i e s and any r e d u c t i o n i n t h e p e r i o d o f n o t i c e w i l l meet 


w i t h t h e i r o p p o s i t i o n . On t h e o t h e r h a n d , t o come down t o 30 days 


w o u l d s t i l  l k eep us i n l i n e w i t h t h e EEC D i r e c t i v e and w o u l d 


u n d o u b t e d l y be welcomed as a u s e f u l r e l i e f by e m p l o y e r s ; and I am 


m i n d e d t o p r o p o s e i t  . ( A n y s a v i n g s i n s t a f f and p u b l i c e x p e n d i t u r e 


w o u l d be n e g l i g i b l e ) . 
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