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CABINET 


RESTRICTIONS ON CONVEYANCING FOR REWARD 


^Me^0Tandum by the Lord President of the Council 


The Home ai^d/Social A f f a i r s Committee discussed on 15 November and again 

on 6 Decembe^ what the Government's p o l i c y should be towards r e s t r i c t i o n s 

on conveyancing f o  r reward. 


2. The r e p o r t s o ^ - i x t h the Royal Commission on Legal Services and the 
Royal Commission smlMg^l Services i  n Scotland considered the issues and 
made recoinmendationS|y^,Bciwever, the m a j o r i t y recommendations of the two 
Royal Commissions vex^^xycte d i f f e r e n t  . The E n g l i s h Royal Commission 
(Benson) recommended th^v/phe s t a t u t o r y r e s t r i c t i o  n of conveyancing t o 
the l e g a l p r o f e s s i o n s shrorf^be strengthened; the S c o t t i s h Royal 
Commission recommended t t t a ^ ^ i j k e s t i c conveyancing should not be co n f i n e d 
t o the l e g a l p r o f e s s i o n and/ffiaJS. subject t o a p p r o p r i a t e safeguards, 
members o f othe r professions<^no_Uld be e n t i t l e  d t o undertake i t  . A 
d e c i s i o n has been made more uVg^aWby Mr A u s t i n M i t c h e l l MP's House Buyers 
B i l l  , which i  s down f o  r Second<\Jfea>l»g on 16 December. That B i l  l proposes 
t h a t t h e conveyancing o f registeS^ewTKjuses should be undertaken by anyone 
l i c e n c e d by the D i r e c t o r General o f T r a d i n g  . ' 

3. A l  l members of the Committee ar e a g ^ e e d t h a t t h e r e should be a 

•» g r e a t e r degree of c o m p e t i t i o n i  n the p'wtffSXon of conveyancing s e r v i c e s . 

This would be c o n s i s t e n t w i t h our g e n e r a l y p p j i c i e s on the b e n e f i t s of ,  1 
c o m p e t i t i o n and supports our p o l i c i e s on^fwcouraging home ownership and 
removing o b s t a c l e s i  n the way of labour m o b i l i t y , ; There i s  , however, 
some d i f f e r e n c e of view on how t h a t c o m p e t i t i o n should be encouraged: 

a. The Lord Chancellor favours an increasevmScompetition 

s o l e l y among the e x i s t i n g p r i v a t e practitio\^exs>by encouraging 


e r n a l
the Law S o c i e t i e s t o r e v i s e s u b s t a n t i a l l y the w ' ' i _ ) \   r u l e s 
about a d v e r t i s i n g . He has already had successxjw^eftese l i n e s 
( f o r example the r e a l cost of conveyancing has £<&lbp£> 
s i g n i f i c a n t l  y since the a b o l i t i o n of scale fees) aJ^Ho^h t h i  s 
success has n o t been m i r r o r e d i  n Scotland. 

b. A f u r t h e r e xtension of c o m p e t i t i o n w i t h i n the legsf)) 
p r o f e s s i o n could be achieved by a l l o w i n g s o l i c i t o r  s who^ff^e^. 
themselves employed ( f o r example by banks or b u i l d i n g \ \ v  O 
s o c i e t i e s ) t o conveyance f o  r t h i r  d p a r t i e s . <y///C> 
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c. F i n a l l y there i  s the p o s s i b i l i t  y of a l l o w i n g n o n - l e g a l l y 

^^yCTj	 q u a l i f i e d persons t o o f f e r conveyancing, subject t o s u i t a b l e 

(jg^ c o n t r o l s . This i s the o p t i o n pursued i n Mr A u s t i n M i t c h e l l ' s Hi 

<syj&3 of the t h r e e choices would improve c o m p e t i t i o n . The d i f f i c u l t  y l i e  s 
knowing by how much and w i t h what consequences. 

^ C v J J l i e Lord Chancellor's p r e f e r r e d course of a c t i o n would c l e a r l y be 

tnV^roat l i m i t e d . He, f o r h i s p a r t , sees very r e a l danger t o the 

provas&TOv of l e g a l s ervices g e n e r a l l y i  n the proposal (b. above) t o a l l o w 

eimplJSye^TWDlicitors t o do conveyancing. He t h i n k s t h a t t h i s w i l  l r e s u l t 

i n a M r g ^ s w i n g of business away from s o l i c i t o r  s i  n p r i v a t e p r a c t i c e 

and t h a ^ t f i S  ̂ w i l  l s e r i o u s l y damage the v i a b i l i t  y of small p r a c t i c e s , 

p a r t i c u l a l n u o ^ o s e i  n r u r a l areas. The r e s u l t s w i l  l be t h a t some p r a c t i c e s 

w i l  l close djcfwn, l e a v i n g the surrounding area w i t h i n s u f f i c i e n t sources 

of l e g a l adv»ce, w h i l e o t h e r s w i l  l seek t o increase the amount of t h e i r 

work which i  s funded by the Green Form and l e g a l a i d schemes. This could 

i n t u r n l e a d t o increased p u b l i c expenditure or d i f f i c u l  t d e c i s i o n about 

l i m i t i n  g the s c o p e ^ T y p p e r a t i o n of these schemes. Furthermore the 

Lord Chancellor cciJsLsij&M^ t h a t even t h i s step would s e r i o u s l y damage 

r e l a t i o n s between th^Gcwernment and the l e g a l p r o f e s s i o n s . He i s a l s o 

concerned about the sfcrjKt^cts of i n t e r e s t t h a t could a r i s e f o r an 

employed s o l i c i t o  r bettfew(^>is r e s p o n s i b i l i t y t o h i s employer and h i s 

r e s p o n s i b i l i t y t o h i s c l ^ e ^ v  ̂ 


5. The Lord Chancellor fee^/£hat these c o n s i d e r a t i o n s apply even more 

s t r o n g l y i  f the r i g h t t o conwyance i s extended t o n o n - s o l i c i t o r s 

(c. above). Furthermore he obe^BWt b e l i e v e t h a t i  t would be p o s s i b l e 
t o implement an adequate system^bjjsnsumer p r o t e c t i o n i  n r e l a t i o n t o 
n o n - s o l i c i t o r s . The c o n s e q u e n c e ^ ^ n e j e f o r e , of a l l o w i n g something l i k  e 
the scheme i  n Mr A u s t i n M i t c h e l l ' s/KwT\would be t o put a t r i s k the 
t r a n s a c t i o n (buying a house) which, ptiy^bost people, i  s one of the most 
important they undertake i  n t h e i r l i v e s - ^ / 

6. Many members of the Committee, on ̂ th&^p-Jher hand, b e l i e v e d t h a t our 

general approach t o c o m p e t i t i o n should l e a ^ u s t o qu e s t i o n very c a r e f u l l y 

where the balance of advantage l i e  s and whether many of the d i f f i c u l t i e  s 

•could not be overcome. Some considered t h a t t h ere was l i t t l  e reason t o 

doubt t h a t e f f e c t i v e arrangements could be made i f d e s i r e  d r e g a r d i n g 

insurance and r e g i s t r a t i o n of n o n - s o l i c i t o r p r a c ^ r T i i s n e r s , and t h a t these 

could be operated w i t h v e ry l i t t l  e a d d i t i o n a l c o ^ ^ c o - t h e Government. 

They would concede t h a t mistakes could be made, but/Twould argue t h a t 

t h e re i  s no reason t o suppose t h a t these would be ffigw^cantly more 

fr e q u e n t or more d i s a s t r o u s than under the e x i s t i n g r ^ g y u j i ^ 


7 . Other members of the Committee considered, however^roa^>the r i s k s 
i n v o l v e d i  n extending the r i g h t t o o f f e r conveyancing serv^£<£Nto non­
s o l i c i t o r  s were too great but t h a t t h i s was not so i  f the ri^htfjwas
extended o n l y t o employed s o l i c i t o r s  . This i n i t s e l  f would t t o ^ r a g u i r e 
l e g i s l a t i o  n i  f the Law Society agreed t o amend i t  s r u l e s (altn»irgh/it 
might r e q u i r e l e g i s l a t i o n t o enable b u i l d i n g s o c i e t i e s t o o f f e r ^ f l & W 
s e r v i c e s ) . I  t was thought the D i r e c t o r General of F a i r Trading w£ji*dys. 
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U )) be able t o c o n t r o l any attempts by banks or b u i l d i n g s o c i e t i e s t o use 
^^f) u n f a i r p r a c t i c e s ( f o r example t o r e q u i r e t h e i r customers t o use t h e i r 

conveyancing services as a c o n d i t i o n of r e c e i v i n g a mortgage) w h i l e 
v / v  \ s p e c i a l arrangements could be made t o deal w i t h the p o s s i b i l i t y of 
" ^ v J > c o n f l i c t s of i n t e r e s t between the s o l i c i t o r ' s r e s p o n s i b i l i t y t o h i s 

<£X^\tm>loyer and t o h i s c l i e n t . I  f t h i s course of a c t i o n was adopted, there 
\<^J*mild be no need t o r e s t r i c  t i  t t o r e g i s t e r e d land and indeed no l o g i c 
^ - ^R^roing so. 

^<?ywp\teeling as Chairman was t h a t a s u b s t a n t i a l m a j o r i t y of the 

Comm^tre^L took the view t h a t the best course would be t o announce, 

p r o b a b l ^ X n the Second Reading debate on Mr A u s t i n M i t c h e l l ' s B i l l  , 

t h a t rfie^Jovernment was committed t o an extension of the r i g h t t o o f f e r 

conveya^63S*)to employed s o l i c i t o r s . The method of doing t h i s - but 

not the p r ^ a c i p l e - would be f o r d i s c u s s i o n w i t h the Law S o c i e t i e s i  n 

England a m r ^ c o t l a n d . The extension could apply t o a l  l land and not 

simply t o r e g i s t e r e d houses as i  n Mr A u s t i n M i t c h e l l ' s B i l l  . This 

would improve s t i l  l f u r t h e r the c o m p e t i t i o n w i t h i n the l e g a l p r o f e s s i o n 

which has already b j e n created by the Lord Chancellor's e f f o r t s . Eut I 

did not f e e l that/^ttey\e was a c l e a r m a j o r i t y i  n the Committee t o extend 

the r i g h t t o do csmi?e>aneing to n o n - s o l i c i t o r s . 


9. I i n v i t e the CaKjr f e ^ t o consider whether: 


a. t o l i m i  t the iy££wto conveyance t o the e x i s t i n g 

p r a c t i t i o n e r s w h i l e "^nSboyajaging the Law S o c i e t i e s t o r e v i s e 

s u b s t a n t i a l l y t h e i r ii\£M^i r u l e s about a d v e r t i s i n g ; or 


b. i  n a d d i t i o n t o e x t e n i ^ c m k r i g h t t o conveyance t o 
employed s o l i c i t o r s and tOvMiKU^Ktake c o n s u l t a t i o n s on how 
best t o avoi d c o n f l i c t s oiz^ttjkp&t and u n f a i r c o m p e t i t i o n ; or 

c. i  n a d d i t i o n t o extend the ra^ftoto conveyance a t l e a s t 
r e g i s t e r e d houses t o n o n - s o l i c i t o r ^ x w i t h s u i t a b l e safeguards 
as regards competence, p r o b i t y ai«y3?2emnity. 
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