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c;jD CIVIL AVIATION AUTHORITY REVIEW

c?éggo andum by the Secretary of State for Transport

This
on aiga?er SetS out the options in respect of our decisions on the report
(CC(Bé)lne Competition policy by the Civil Aviation Authority (CAA)

28th Conclusi , Minute 1).
C
MPETITION por. ICY @

Tevie be}ieve the Cablwe
(cc(gg) hich call for in
rin th Conclusions,
(E(A)(Sg Committee on Econowi
4) 19ty Meeting, Minut

| RE

| STRUCTURING POWERS @
3-
the

1 .
C believe the Cabinet will wi eject those proposals which give

Structurpower to reallocate routes a er stage in the interest of '"the
Use of € of the Industry". They give £HeMIAA too much power (although the

1), also discussed in the Ministerial
ategy, Sub-Committee on Economic Affairs

delqy 0; ¢ Powers would be subject to ap o me), and they might well
4T the sale of British Airway (see Annex B).

ROUTE TRANSFERS
4

h
sérviceergaA Propose that BA should relinquish the following scheduled
Uteg:-

Ma

: nches i rmi i i ¢
P°lnts; ter and Birmingham to a wide vari

and Glasgow/Paris;

bo
Heathrow to Saudi Arabia and to Harare (Zimbaﬁ§%§§g>

Gatwick to points in Spain, Portugal, Gibraltar,

Sl
n . : : :
5 dlnavlai BA's main service to the last two is from

gu? mi?tii3§u€.is whether we are prepared to take action to ave
) Tleg dirline industry on scheduled services. The CAA consi
nificaiiedonian (BCal), the only Brit%sh airline other than BA
Cag e Smai? long haul rou;es, has an 1nherent1¥ weak route struc
S k €T scheduled airlines lack opportunities for growth.

'i fecommendation is for a second scheduled airline strong enoug%;ﬂ?
e 1
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co
:gg:efznd to be able to Feplace BA should the nee@ arise. The ;
e r the CAAlsuggestlng thg Fransfer of routes in paragraph 4 ab?ve 1s
& % Ju?EG thls to be the minimum necessary to ensure that BCal will be
ill?lfll this role. BA's operating profits last year were
lon, and BCal's £18 million.

6.

for\y) Manchester and Birmingham International routes have been suggested

air)y ment by the CAA for the benefit of the other, smaller international

Canngr Suggest we should not accept this recommendation, because we
c%éE

Privacis all of the proposed transfers without unacceptable delay to BA
al O0~and the BCal issues are more important. Since the routes

airline, twgiggay BA do n?t'have the traffic for more than one ?ritish

t ller airlines could not expect early opportunities to serve
Eéﬁéer hand there is a widespread fear, reflected among our

e

s

House of Commons, that loss of BA would weaken the major

ntﬁ“m transfer utes which would usefully strengthen BCal. He
&cepy at the pac "J'-mmended by the CAA is the minimum which he could
But he Z When Pressed, i>id that he would not reject a smaller transfer.
BA'g rou:uld continue to ;aw-zign and pursue licence applications for more of
Ceepteg ©S.  He would al$ to operate from Heathrow (this could not be
the go Without wholly dise o our already difficult policy to deal with
additiOnaiow Capacity problefn) . f he got no substantially profitable

; Toutes, he says he w2 have to retrench by pulling off his less
© routes, He has also
3 o;gek to merge with BA.
he belje Polies and Mergers Commsy

the miI have discus;zgifigh the Chairman of BCal, Sir Adam Thomson, what is
f

le onld :
to \is proposed merger were referred

b and if they were to find against it,

S in no“:s BCal would decline and &7 311y be forced out of business. He
Dt the oubt bluffing to some exten V said that the order of importance
Foutes to BCal was:-
1l . - . .
Saudi Arabia - estimates for 1 £30 million profit.
2

Harare - estimates £74 million prefit.
34 . :
Bily Gatwick - the Iberian business routes: Madrid, Lisbon, Barcelona,
40 - he estimates £3 million profit.

4.

nox He is not interested in routes out of Bikki and Manchester;

5 » 1 think, the other destinations served fro ick.
e Lias

alms
El“ance th and the CAA accept, that he could raise the m ecessary to
hey e S€ routes as a package. He claims to need the es because
§r°fit baston°p°1Y‘tyPe profits; and that it is only by hdwi uch a secure
A ang ot that he will have continuing financial strength t ete with

€T airlines.

are § Tge med iup-
fam, ; FeSted wo
be h

run loss of profits for BA from losing routes i BCal
uld be of a similar order of magnitude to what B to

b in
lgherthe short run - and this is what the market would focus on §Eou1d

2
2
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@Eigofc’lzhe difficulties with acceding to Sir Adam Thomson's request are

oeic: the danger of delaying the privatisation of BA; and the political
1tio

0 which the transfer proposal has stirred up.
@ TO PRIVATISATION

10 ;

100 T€ are already two problems with the sale of BA. We aim to sell

congdy Nt of the equity, though given uncertainty about what market '
i1l be and the novelty in the United Kingdom market of airline

bite Dot be sure that the market will be able to take all in one
haVe.toTl &EVE a debt:equity ratio at which BA will be saleable, we shall
e

Perha rhaps as much as £400 million of the gross proceeds of
irm ?s £8 000 million, with the airline to repay debt. (We cannot have
Neare ‘8ures; ecision on these matters can properly be made until much

cal] | the tinf) While this simply reflects heavy past losses, critics will
 a hando t to the airline.

11,

(arlsighe Other diffi vy is the antitrust litigation in the United States
1Tline frmF the co p of Laker Airways) against BA, BCal'and other
POsslble’ wh’;‘:h 1s un to have been reso}ved by next spring. Total
Qustoma C}alms could b igh as £1.8 billion, though vast claims are

To kee ™ in such cases, are usually settled out of court for far less.
the liszo.the timetable, Gavernment may need to retain all or part of
Sett emE;ilty after flotati Xpugh an indemnity, unless there is an early

Or BA can obtain dde e insurance against an adverse judgment.
Ntage would be that ﬁi aimants would be more likely to hold out
il'ldem_ii'gh?r Settlement if the wo. ment was seen to be giving a permanent

(Annex A? In respect of the dam.ag this may prove to be unavoidable

12,
Ba ¢laim that the transfer of ill delay privatisation. Our

lsadVa

a Viserg (8

Harare 111 samuel) believe that the Lramifer of the Saudi Arabia and
the maﬂzoute? from BA would indeed cause ly of up to two years, because
haye ®t will wish to see BA's track re

A -m@ profits afCer_the'transfers
Nixeq N alade = mbe cdasthiand associated witl se routes is inevitably
1 By ° Vith the general Heathrow overhead:;&fd the market will be alarmed
Telingyiey o thTOW operation is disturbed. HilMSamuel also advise that

Privays > i0g the Gatwick-Iberia routes would not necessarily delay
1ine tlsation

ove 1s> Provided it was done quickly; that BA licly took a positive
In trans; Privatisation immediately the decision wag/dnppunced; co-operated
las e ST EIn R

g g the equipment and personnel; and ga L.ear and true

the loss or profit and financial effects @

200¢ In other words, we would need their goodwil
Odwl

i
“rangge, w OF

them of such a

ur o it might be possible to transfer the Hararé as well, but
9 4Nt bank advisers advise otherwise, @

Cor - ‘
if B4, Ez Chancelior of the Exchequer and I have discussed wmsy Chairman
Org i

th ing 1ng, the possibility of a voluntary transfer of r
st they aNd his Board are absolutely opposed to this and have
Yith the Y1ll not object to BCal being licensed from Gatwick in
Youlg e!n °% some of the routes which BA serve from Heathrow; and
\ESvide, ;ontent also for BCal to serve the Iberian routes from Gatwi

Heathrow E aF BA were permitted to return their own Iberian services to
F}}‘“(’S*I!'e::t owhlch would also damage the policy on Heathrow capacity). I 6eerfo

the Board voluntarily changing this position. @

3
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METH
ODS AND CONSEQUENCES OF EFFECTING ROUTE TRANSFERS

the House by the end of the year. Using our shareholder's powers to

S could effect transfers either by legislation or by using our powers
i shareholder. Legislation would be short but highly contentious; it
UD the risk of amendment by aggrieved interests, and have to be rushed
in
equ the Directors to release the route licences could be swift, but

Tout Ontentious, in that it bypassed Parliament. The reallocation of the
it see be through the licensing process. In the light of their reporet,
Touteg PFRRable that the CAA would'award licences for the major business
funCtion) Cab (1 could express no view on that in view of my appellate

the detis: ord King and the BA Board were publicly prepared to accept
these met; e Government, having been forced to do so by either of

of dey, od thereafter co-operate fully, we would have less likelihood

Bu
8 A
ROt in theiy

S con '
Celvab
adverg, le ¢

it would be in their power to delay by obstruction, although it
interests to delay the sale, any more than it is in ours. It
e they might resign, but unlikely in my opinion. There might be
feactions from—staff which could be damaging.

THE OPTIONS @

®
adq no]ie Can dismiss the ’,‘
Yy - g

%

Stronglhlng.to,creaFing 0
oney (o Alf irrationally
1f thae - on privatisation.
Tetrene €re denied would not &<

suggested route transfers and argue that they
tion in the industry. We will be criticised
%e then ''give' up to £400 million of public
B22) will probably seek a merger with BA, and
a position to expand, and might have to

Ubthe. 0. ? in addition it th% into cash flow problems because of
nigh erl ficulty in repatriatin revenues from its African routes, it
lefy Withn have to go out of bus? If so, we would then effectively be
g Dressureonly one major scheduled tional carrier. This would remove

1iberalis t? keep BA on its toes gen
i € alr transport in Europe.

Alt : o
Strengy eﬁrnathEly we can insist on the er of sufficient routes to
1 . - -
the Methog BCal's position. We would need <§§5&ce this through by one of
e

and it would make it harder to

achieVe Z S described in paragraph 14 above. would only be able to
practical Successful result if the BA Board apreed to show public and
Yag adeqy ¢O-operation (paragraph 12) and if BCal accepted that the package
Posgy ate for them. It would be necessary to negotiate both conditions.
pr°fitab 2 Package which might meet these conditiong/%Wopld be the most
Bilbao °f BA's routes out of Gatwick - those to\Mad =, Lisbon, Barcelona
neceSSarY = Plus the Harare route which BA serve from hrow. It would be
dccepy to_see_at the highest level if the two partik 1d be persuaded
1S compromise before we could make a final d¢

Clrcumscribing:
a, L

i The <§;§>
are fain;e are two commitments given by Sir John Nott in 19?2 of which

there will be no arbitrary reallocation of routes'

Ene

"ar iiissaﬁy to argue that the transfers we effected were not
a

enhga y

ould

% but were the result of a policy decision to provide
€ed multi-airline environment.

2
2
|
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@ 3y my proposal [that BA be privatised] does not involve a
C:g§§ Separate disposal of any part of British Airways'". It would be
Necessary to argue here that this referred to enforced divestment of
Cj;D Ctivities and subsidiaries rather than of routes. The existence of
these quotations ensures a monumental row if we seek to justify

P

L ATTITUDES

EE;OHr T supporters there was ear}ier a sgbstantial groundswell in

airlj OBCaD and another group supporting cbe interests o? thg smal}er

Lorg E?S- s, while recognising the considerable contribution which

Which ;ng h to turning round BA, have felt t@at.he shayed an arrogance

aftey pded "k or the restrained exercise by the airline of its market power
Prlvatls :

ion.

: Comm°nM°rE Tecently, BA's case has attracted stronger supporE in the House_of

i Ny Member both sides are critical of the CAA's recommendations.
they eritand Conservéfivé) peers may show strong support for BA's pos%tion when
faiy te ate the Ear] oull's unstarred Question on Monday evening. It is
ot aware of BCal's weakness because it would be

Pare gg L0 that airline full position had Peen deployed. The Labour

°f the :?r € expected to o oute Fransfers, since they reduce the scope
ine they wish to onalise.

Tharng /

2 <: :)

“géertg?;tde?iSiOn should be anno ithout delay to resolve the

N the R Y in the industry. We h pared the House for an announcement

€Cesg,

| , 2

&
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i i ANNEX A

Wi ;
111 the Laker case in any event delay privatisation of BA?

Not

v~ Nec S5 % : Siias

Qela. e;ia~l%Y: but a praice may have to be paid for avoiding

fo1) © time is not ripe for decisions on the course to
Ow, .

Thera- y X
€ are several legal actions in train:

iu i Ly %
expegg Govgrnment Grand Jury Investigation, Conclusions
o -C Within weeks. Not more than one charge in relation

a majége fixing, #aximum fine US § 1 million, but would be

‘ €ncouragement to civil suits,

of Loig%vate'agtion: Laker liquidatog's.case. _Following House
to purn& decision on 19 July Laker liquidator is now free

for Ogue this case in the US courts. He will be calling
Unde PngHts which we may or may not decide to release

Come .+ ACt Order and Directions. Case not expected to

Aoy tfial in district court for at least six months,
tWO-yea Or appeals to higher courts could run for up to
(tre IS if not settled out of court, Maximum sum claimed

alages) is US $ 1050 million.

iij,
QlaimigtheF Private class actions brought by individuals
Put out that they paid higher fares because Laker was

i yanf business. First cases not likely to come to trial
£30¢ milr: Damages claimed could amoutn to as much as
mmé“;“*-~iigg, but regarded as highly speculative at present.
miyy . “Ot :
ullmuallclalms in private suits so far are around £1600-1700

NS fq, ; : , : ;
Ollowin§°f Privatisation on the planned timescale include

ot regzrdlon With ‘the liability. Anti-trust liabilities

N U“ited €4 as an insuperable obstacle to company flotations
tFECauSe tates, yx merchant banks may take a different
maidsres [ lis, vondon inarket 'is less used to such liabilities,
Ismmd Ruch n lttle point in seeking definitive advice until

. arer to the date when a prospectus would have to.be

L8

L T .
settlegg flrlines might reach an acceptable out of court
i1 "¢ but the timing of this is unpredictable,

el
Egy.upAtgaY be able to insure their interest though probably
Seslbilit\a Raximum limit. They are exploring this

ptember / but are unlikely to know definitely before

CONFIDENTTAL
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iv. The Government have guaranteed BA's, creditors agmw
a BA default pefore privatisation. The Governmen

decide, at the time when the prospectus is finalisi " ganad®’

gontinue after privatisation a quarantee, 1imitzdteﬂﬂﬁed
in the Laker suits, or to the excess over a prede

suim. :
€
. ' e tab
The first three options may not prove viable OF agﬁ po
Only the fourth option can at this stage be relied uEimescal?'s
ensure that privatisaltion goes ahead on the planne seq ncie

In addition to its direct and unwelcome financial €9° nighe*
this course would encourage plaintiffs to hold out for
sums in any settlement negotiations. 1e
; k sib
The Department of Transport are doing everythllS ngaﬂﬁ“
to bring about an early and favourable settlement 1N =7 pjt
to the Grand Jury: we may need to recommend resort ots in
in this context. Our ability to influence develo?meno wish
the civil suits is extremely limited., And we WOUXC .
to encourage a settlewment at any price by the airlin

"'.‘.)
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ANNEX

STRENGTHENING THE POWERS OF THE
CIVIL AVIATION AUTHORITY

1ndust}rle CAA recommends that, in order to maintain a multi-airline
Soung Y it should be given a direct statutory duty to secure the

o takeevelo_‘?m‘ent of the industry (at present it is required only
believ €Clsions consistent with securing such development). It
policies Change to the legislation would make its existing
Prege MOore secure and pernit their extension into areas where

Muthoy.i, POWers may not be sufficient; would reinforce the
Nore geny S ability to deal with anti-competitive practices and,
StanceS .erally; would enable it to react to unforeseeable circum-
a multi_ll-] Which regulatory action might be essential to safeguard
irline industry.

: kIl

1lCens?§ CAA_ has never been successfully challenged over a
Neeqg mg CClsion and it must be very doubtful if the legislation
SuggeSts fhdment jin this respect. Discussion with the Authority
EO be ap that, witn its present powers, it ought in many instances
S Compete to foster competitive developments, where airlines seek
E"fCeptiOne_dlrectly or indirectly with British Airways. The
PorLaCe pa 1S 1likely to be when a competitor seeks either to
iO}nt ng o0 a route or to operate in preference to it to a new
nltially yet Proposes what would be an inferior service, if only

guthOrj.ty' y Depending on the circumstances of the case, the
lR, even T%gh't be obliged by the present legislation to licence
nge. Ha 1f it felt' that licensing a competitor would in the

M Promote a more healthy industry structure.

Antj.
giedator SOMpetitive practices are basically of two kinds:
8Cticey PYlcing, often accompanied by dumped capacity, and other

iﬁiervatiogntendecﬂ to reduce or eliminate covlupetitiozll eg computer
prihc}ri. aSYStems designed to favour a particular airline. The
Droc 5 QCcepts it can probably .already deal with predatory
kinCGSS . ‘Crever this can be demonstrated. Its licensing
XA ds of anft.however, less well designed for dealing with other
Elpgi-slation l=Competitive practice, for which existing competition
C%dles s LS Probably better suited. The Competition Act 1980
aiy Uct s Alrlines, except where an anti-competitive course of

Rinast g Pursueq solely in respect of international carriage by
by 1973 the monopoly and merger provisions of the Fair Trading

Con Air .Sho is for consideration whether international carriage

exap?titionuld be brought any further within the scope of the
mlnation Act, but the international implications of this need

Ung. The

QpasceptabfAA'S final reason for wanting greater powers is
Shl SR It feels BA could be so efficient that the

of Market forces alone might cause other airlines to

CONFIDENTIAL
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fail; and that to prevent this it should be able.
circumscribe BA's activities. However the point 1 o
and it would mean giving the Authority wide powers an
perhaps to force its exit from a market, which - ey other
appeal to the Secretary of State for Transport - & -
are reserved to Ministers and Parliament followind
tion by the Monopolies and Mergers Commission..
ha
In summary, there seems no justification £OT o
Authority's powers. Its present ones are prObablﬂﬁns
to do much of what it envisages by way © efl’ i
existing policies. A general power primart )en whel
constrain BA in unspecified ways in the futuré: wide
not acting anti-competitively, is unacceptablyin a de hi
potential application. It would also resuit, tem
uncertainty about the operation of the licensing
could be damaging to the flotation of BA.

o,
R
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