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C a b i  • \\
n e t A
Jlsc5ssed
 t h i  s t o  P i c  o n 2
Minute 5 August (CC(84) 29th Conclusions,

t e

t  t 0


 5 ) and asked i
of c°nsid ~ ~ .  m prepare a f u r t h e r paper analysing a number 

J n s i d e r a t i o ns
a d d  t h i s n o t e
r e s s  ^ e ' ! t ^ 0 n s ,  / ^ J l  I examine the main p o i n t s ; they are 
" S s e 0d  i n moreAtfet^Yl  i n the Annexes 


C 0 M p E T l 
T l O  N 


s has f o r many years been h e a v i l y 

mr e a  l C O m  p 
 Our p o l i c i e s since 1979 have been  t o
b r i  " g fufn  °
 

e v e  n t u  i i a n  d f a i  r c o m  P e t i n t o the a i r l i n e market, and we w i l l 

7
b e nef^  b ?  J u d  g e d by the to which we succeed  i n securing the 


a s ,, of increased compet
v e i l 
s etween B r i t i s h and f o r e i g n a i r l i n e s 

B r i t i s h A- a m o n  g B r i t i s  h a i r l  i e l v e s . We want  t o p r i v a t i s e 
b e  c a U S  e •r W a y  S ( B A  )  t o m a k  e  c ° 1 jlon f a i r between our a i r l i n e s , and 


&  l n t h e
been  i P r i v a t e sector e more e f f i c i e n t than  i t has 
n
 the p u b l i c sector. 

3. Both
r e  g u l ~  n a t  i o n a l l y a n  ^ internationa*Ll want  t o ensure t h a t the
Lai W W  1


the j a a t  ° r ^ regime encourages c o m p e t i t i i s  i s already the case on 

r
U n t i i  A t l a n t i c , on many long-haul  i u nd on European c h a r t e r s . 


e c e n t
have  ̂  r l y our own domestic services European scheduled services 

' u l u i : n i e s  s


 m u c n l e s s
Uted K  opeopen  t o e f f e c t i ve f f e c t i v e c o m p e t i t i o n . But now, w i t h i n the
U n i t e d 6 6  " n  t o e comp
i t h l ngdom, we have au t h o r i s e d United Kingdom a i r l i n e s  t o compete
V i t  * K r
B A 
  '0 n  s e veral routes w i t h a marked e f f e c t b oth on f a r e s and onthe S a l i t y  o f s e r v i c e .  I n Europe I hope t h a t our re/£en^\ agreement w i t h 
e Nethp i 1— * <-««»*• * 

compe t. lands w i l l be f o l l o w e d by oth e r s openii\fetIV£_^way  t o moreb i l a t e r a l
d ^ s c u s s ^ S e r  v i c e s  a t keener p r i c e s ; we have embark^ 
 l t i l a t e r a l 
w i t n
n e  g o t i , - ° n S  Belgium, Germany and I t a l y , as well, 
 take time:
l 0 n s  w i t
the  p h i  n the European Community. But t h i s  ̂ 
0 w e 
  i c es
h e t v e e e r  ^ U ^ n a t  i o n a l a i r l i n e s which dominate short-hau^ 
n
 

e n s u i  United Kingdom and Europe have a strong inte<je
r n

 a n  v
'bteaten  c o m p e t i t i o n which may be allowed does no 

and fy.^ t h e i r p o s i t i o n , e s p e c i a l l y on the v a l u a b l e t r u n k 
t r o n  > London. 
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' The independent a i r l i n e s have survived and grown over the l a s t 

^ . y e a r s  » p a r t l y through the C i v i  l A v i a t i o n A u t h o r i t y (CAA) pursuing 

i b e r a l p o l i c y of t r y i n g to g i v e them routes i  n order to increase 


^ p e t i t i o  n w i t h BA, and p a r t l y because of BA's a p p a l l i n g i n e f f i c i e n c y 


a


 . about 1981. Under Lord King BA has become much more e f f i c i e n t  , 

indeed aggressive, and now seeks t o undercut i t  s much weaker 

t i t o r s  . BA has 81 per cent of United Kingdom scheduled routes, 

l^as the dominant p o s i t i o n i  n Heathrow. This leaves too few 


l u c r a t i v e routes f o r the independents, t o provide them w i t h 

>-^ugh base from which t o continue t o compete w i t h BA. B r i t i s h 


A


f d y r ^ a np>(BCal) and the smaller independents, B r i t i s h Midland Airway 
D a n 
  
 e t c m u s t e
f o r  b  given o p p o r t u n i t i e s t o carve out networks 

r
 ^etfS^fZfec h a t Gatwick and i  n the regions. 
D O t 
  

a i - ^ .^ 0 m P e ^ v-on needs strong c o m p e t i t o r s . We need independent r
 
l n e 
£ n  t s - r a t h e r than j u s t one a i r l i n  e - strong enough t o compete on 


e r  n a t i o n a l routes f o r f o u r reasons 
a* Without t i m u l u s of a c t u a l or p o t e n t i a l c o m p e t i t i o n 

f r 
om other B i r l i n e s  , i  t w i l  l be too easy f o r a s i n g l e 

c a r r i e r t o s l i p i n t o the cosy arrangements BA has 

e n  j o y e d f o r so th o t h e r n a t i o n a l a i r l i n e s . 


; The very exis a l t e r n a t i v e , v i a b l e B r i t i s h 

a i  r l i n e  s ensures com; management s t y l e s and philosophies 

S  o
 t h a t , even where d i  competition w i t h BA i s impossible, 
v 


^ d i r e c t l  y our a i r l i n e s , •andards of performance f o  r 

each other higher than m sherwise be obtained. 


By ensuring other B r i t l i n e s can compete w i t h BA, 

P a r t i c u l a r l y BCal a t G a t w i c k ^ o ensure th a t because of 


co m p e t i t i v e spur our c i v i  l ansport i s b e t t e r placed 

° take advantage of growing l i b e i sat i o n i  n Europe and 


elsewhere, thereby enhancing the t s t o the consumer. 

a
- T o t a l r e l i a n c e on BA would meanS^lnforcing the dominant 

P o s i t i o n which Heathrow enjoys i  n i n t e r n a t i o n a l scheduled 

services. Unless we a l l o w o t h e r c a r r i e r s t o develop t h e i r 

networks a t other a i r p o r t s , we w i l  l be condemning Gatwick t o 

Permanent second c l a s s s t a t u s and the r e g i o n ^ J g - r p o r t s t o 

being a n c i l l a r y s a t e l l i t e  s l a r g e l y feeding i n t e r 

Passengers down t o Heathrow. 


S t r a c k
and th  record i  n t r y i n g t o in t r o d u c e l o w e r i n t o Europ 
s 

& f a <  ? t t l l a  t ^ m u s  t ° P e r a t  e f r o  m
inher  Gatwick - where < at an 

e n  t
o P e n i   disadvantage - should ensure t h a t i  t aggressive any 


W e C a  n m a k  e f o  r i  n E u r o  P e  B u  t e v e  n B C a  l i  s 
We a r e S  S « unles to - Prepared t o do what we can i  n the context of BA's 
r e 
  a t i o n 

l n f°rce BCal's f i n a n c i a l p o s i t i o n . 
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7 > _iridu regard  i t as axiomatic t h a t we want an a i r t r a n s p o r t 

w ^ i c n
en  comprises a number of a i r l i n e s , strong and h e a l t h y


t o
/•^ r l .  Provide a c o m p e t i t i v e spur  t o BA, and  t o compete w i t h f o r e i 

l n e  s
 wherever we can get i n t e r n a t i o n a l agreements  t o do so. The 

s
 recommendations were a l l aimed  a t these o b j e c t i v e s .  I n summary

were -


On i n t e r n a t i o n a l routes whenever p o s s i b l e  t o encourage 

•>»u8h the l i c e n s i n g system other B r i t i s h a i r l i n e s  t o 

^ V  e w i t h BA. 

•^x-^nHomestic r o u t e s  t o l i b e r a l i s e market e n t r y and cease 

t o
 CJjfcj^/ate f a r e s ( a p a r t from safeguards against predatory

P r i c i ) 


c
- Tovfet rengthen by l e g i s l a t i o n the A u t h o r i t y ' s powers  t o 

Promote the sound development of the i n d u s t r y and deal w i t h 

a n t i - c o m p e t i t i y e behaviour. 


d. To s t r e o t h BCal and the other independent a i r l i n e s 

against b e i n g out of business and to enhance t h e i r 

a b i l i t y  t o comp making a v a i l a b l e  t o them BA's li c e n c e s 

f o r routes  t o Sau , i a and Harare (Zimbabwe) from Heathrow; 

and  t o c e r t a i n Euro i n t s from Gatwick, Manchester,

Birmingham and Glasg 


8. 

a
by and b can be achieve n the e x i s t i n g s t a t u t o r y framework, 


g r e e d  
a t n e n d n  > e n t  t o the Author censing p o l i c y . We have already


t h e 
devel y should be enco" c (powers  t o promote the sound 

l y opposed  i n the House of
f t h e  i n d u s t r w a s
Common-111611- ° y )
The CAA already have a go of freedom under the 

V o u i ^ f a n  d there  i s widespread oppL t o widening  i t so th a t they
of a v  ^ delegated to them respons f o r d e c i d i n g the s t r u c t u r e 
the i n d u s t r y . Moreover,  t o do so w< t great u n c e r t a i n t i e s  i n 

l d  s
We of i n v e s t o r s  a t the time of ' y a t i s a t i o n . I am sure
we '•"vesiurs  a i Liie Lime  u i D t \ • 
W a n t  t o
 our. This f u n c t i o n might
f a l l  e - Prevent a n t i - c o m p e t i t i v e b" 


t o  t*l e

 t o
e D i r gn . - l t h e  r

U e  r  CAA  t o monitor and s a f e g u a r d or a l t e r n a t i v e l y  t oththe  the CAA  t o monitor and saf
i ^ t 0 r  G e n e r
Powers a l  of F a i r Trading to c o n t r o l , perhaps w i t h extended 

transf \  " u i L X V  H a v i a i i u ma v i a t i o n , d (the pi.<jpproposals f o r routei n respect  of c i v i l  u V L . I I C

that  t h Present a more d i f f i c u l t problem. The n be no doubt 
£^  W o u
^igurp l d b e n e f i t the other a i r l i n e s . Ann _.ives some 


a i w "
r l i  n ~ i c  h t r y t o q u a n t i f y t h a t b e n e f i t and re to those 

ensur p r e s e n  t
to  f i n a n c i a l performance. They are ^ y e s s e n t i a l 


a e  t ^ e
P  r t i  v i a b i l i t y of the p r i v a t e sector carrie* 
C u l
 
r
i t i s u f f ^  a l y t r u e  of BCal, whose present route s t r u c 


C l e n t
whi Cb l y p r o f i t a b l e and too h e a v i l y o r i e n t e d towa n t r i e s 

e
 P o l i t i c a l l y u n s t a b l e or have currency problems 
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Our a b i l i t  y t o confer these b e n e f i t s i  s constrained by other 

0 l  i s i d e r a t i o n s , which are reviewed a t greater l e n g t h i  n the Annexes 


a  <
 the means at our d i s p o s a l t o b r i n g them about and the 

view Parliament would take of such a c t i o n ; 


the e f f e c t they would have on BA and on the prospects 

^ p r i v a t i s i n  g them e a r l y next year; the l a t t e  r i  s also 


ect t o : 


e r i s k s associated w i t h the a n t i - t r u s t a c t i o n s i  n the 

t a t e s ; 


t a k i n g s g i v e n by M i n i s t e r s i  n the l a s t Parliament 

about<Wie i n t e g r i t y of BA's route s t r u c t u r e . 


B A  ' S
 SOLUTION 


? a  n
be'A  a l t e r n to r o u t e t r a n s f e r s BA has proposed t h a t BCal 
BA h  f - nd B r i t i s  h c a r r i e r on a number of r o u t e s , e 8 n a t e d a s 


e U e v  e
As :   t h i s c o u l s u b s t a n t i a l l y t o BCal's revenue and p r o f i t  , 

want t o move t h e i r Lisbon and Madrid 
q U l d  P r
s e r v i  e  s °  < u o  * * 
c
  back t o Hea m Gatwick and estimate t h a t t h i s , together 


x t r 
  
t r a  t r a
a t r a f f i  c s the a d d i t i o n a l c o m p e t i t i o n , would 
^ n i  s  f f i c ' s t i 
m i ave suggested a mix of 13 s h o r t and 
1 C t t 0 t h e 
° S
^ n a u Y  "
c a r l - a U  l


C r  routes on whic ch BC^fc^euld be added as the second B r i t i s  h 
a
 r i e r  . 
 However, i  t seems we could secure BCal's 
ignat 

r
-ion a t an acceptable i t  h the f o r e i g n Governments 


concerned on many of these r o u - ^ e prospects f o r dual d e s i g n a t i o n 

a r 
  

s

e examined f u r t h e r i  n Annex C. ̂  roposal does not i  n any case 

Sive BCal anything they cannot i  n? already secure under the 

Present l i c e n s i n g arrangements U x c ^ assurance t h a t BA would not 


eek t o thwart BCal's e n t r y on the r  . 

C a  l Indeed i  t would r e q u i r e 
?  t o fund such new r o u t e developme 
f t h e i r c u r r e n t l y inadequate i n a n c i a l base. I cannot regard BA 
Probi as a s o l u t i o n t o the 


— ...em, although i  t goes i  n the r i g h t d ion and I see no 

a l  t e r n a t i v e t o r o u t e t r a n s f e r s of some k 
 from BA. 

0pTlONS FOR ROUTE TRANSFERS 


 concerned, the options f ^ n s f e  r right be 
So £ a  r a  s B C a  l a r  e : < ^ t r ^ i m 
C h  e routes 
"-es t o  : 


a
- Saudi Ar a b i a : thereby reducing BA's 1984-8o< 

a b  o u t £77 m i l l i o  n or 3.3 per cent and oper a t i n g i 

a°out £(22-25) m i l l i o  n or (7.8-8.9) per cent 

b
 - Harare p l u s those of BA's Gatwick services appro 

B C a l '  o p e r a t i o n : reducing BA's turnover by perhaps £ 3  ̂ 
s

o  r
 1,4 per cent and o p e r a t i n g p r o f i  t by about £7 m i l l i o  n 

2 « 5 per cent. 
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Daribbean: t h i s was not suggested by the CAA who 

pr e f e r r e d t o recommend the Saudi Arabia routes f o r t r a n s f e r 

since they are more p r o f i t a b l e and more e a s i l y e x t r a c t a b l e 

from BA's network. The Caribbean routes do however, f i  t i  n 

qui t e w e l l w i t h BCal's e x i s t i n g operations t o South America 


S^N. and southern United States. Their t r a n s f e r would reduce BA 

< ^ \ V u r n o v e r by about £50 m i l l i o  n or 2.1 per cent, depending on 

\ ^ # h i c  h p a r t i c u l a r r outes were t r a n s f e r r e d and op e r a t i n g 


• t by some £(5-10) m i l l i o  n or (1.8-3.6) percent. 


re c u r r e n t l y l i c e n s e d t o serve Riyadh and were they Jo do^ 
a t i n g p r o f i  t on services t o Saudi Arabia would f a l  l from 
m i l l i o  n f i g u r e above t o some £16 m i l l i o  n T his 13 

a i r l i n e  s would have t o share the f i x e d number of 

encies a v a i l a b l e t o the Un i t e d Kingdom, so t h a t a BCal 


JJadh woula reduce the number of f l i g h t  s BA coul d mount. 

^ the moment, however, no B r i t i s  h a i r l i n  e serves Riyadh and the 

Saudis have made i l e a r they w i l  l not accept dual d e s i g n a t i o n , 

. C  a  l '  s proposed s/ e i  s e f f e c t i v e l y blocked as a r e s u l t . The choice 

l  s
 t h e r e f o r e betw&> s f e r r i n g BA's Saudi routes t o BCal thereby 

a l s 
  o a l l o w i n g them r a t e t o Riyadh since the Saudis seem w i l l i n  g 

to accept BCal as t  h e designated B r i t i s h c a r r i e r ; or not 
t r a n s f e r r i n g the e x i s t ! - s, i n which case we would be fo r c e d t o 
take Riyadh o f f BCal and 
 t t o BA. I regard the l a t t e  r o p t i o n as 

^ g u l a r l y u n a t t r a c t i v e - ,t would mean not only denying BCal two 


P a r t i c u l a r l y p r o f i t a b l e r o recommended by the CAA, but i  t 

°uld also mean t a k i n g away BCal the one Saudi route they hope 


n
 ° operate. I t h e r e f o r e favo- s f e r r i n g the Saudi routes to BCal 
o  t
 only because o f t h e i r p r o f t y but because i  t would be a 

l D l  P le and c l e a r c u t o p e r a t i o n g r e l a t i v e l y few s t a f f . 


13. 

-^° W e v e r 
im p l  » t r a n s f e r r i n g the h i g f i t a b l e Saudi routes may have 
• o - - b - ' i  y - v - -- — - - - - - »w- . . -w .u

th 
l c <-ions f o r p r i v a t i s a t i o n , whictr I^ddal w i t h l a t e r . I have 

6 l o o k e d a t
above vV.  other options l e s to BA and have set out 

0 p  t i o  n  l l l  y candy^ The second and t h i r d 
 S e e  m t h  e  t W °m o s  t k e
 

c o uld, of course, be combined. 

H . ^ 

s a l s  o t n  e
from '*"  question of t r a n s f e r r i n g BA's European services 

a i r P o r t s t o
the CAA^l0 n a^  other independent a i r l i n e s , as proposed by 


behalf "  ^ e P r e s  e n t a t i o n s have been made t o me ab<$5?Nthe proposal on 

t*l  e
c a r r i e °  ̂  a i r  P o r t  s themselves and also on ben(^lf<jof the independent 


a i r p Q r  
r s  * The former see the l o s s of BA European^/^rVytes from t h e i r 

S a s a
Pr°vid  t h r e a t . They do not b e l i e v e the indel^ejidejaJrs w i l  l 


3  s a t l s a
have f  c t o r  y a l t e r n a t i v e , and passengers w i j C ^ r a c r e a s i n g l y 

 t r a v e i v i a
t hat t h  Heathrow. The independents deny t h i ^ ^ h ^  y argue 

^ W l H
b e c a u  s  o f f e r b e t t e r services a t r e g i o n a l a i r p o r t ^  ̂ 


W l s h
^ h i l e R A  ̂  6 ^  t o c a r r y passengers d i r e c t t o European de; 

to f£ n Prefers t o channel a l  l t h e i r passengers v i a Heathl 

any a ̂

 UP e x i s t i n g s e r v i c e s . I am r e l u c t a n t t o deny BA a ^ 

t i m e j P ° r  t since t h i s would only d i m i n i s h c o m p e t i t i o n . At t  l 


' should l i k  e t o encourage the independents t o develop 
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^etworks i n c o m p e t i t i o n w i t h BA. We might t h e r e f o r e t r a n s f e r to them 

ôme of BA's business routes t o Europe l e a v i n g BA w i t h , say, h a l f of 


routes i  n terms of ca p a c i t y and i  n p a r t i c u l a r w i t h the s o r t o f 

pean d e s t i n a t i o n s they could e v e n t u a l l y develop as po i n t s on 


^j-um and longer haul r o u t e s . This might cost BA around £27 m i l l i o  n 

1 per cent of turnover and £2 m i l l i o  n or 0.7 per cent of op e r a t i n g 


EFFECTING ROUTE TRANSFERS AND ATTITUDE OF PARLIAMENT 


frese^are discussed i n Annex A. I  n theory there are three 


a* OjA^fgreeing t o r e l i n q u i s h the routes w i t h o u t compulsion. 


b« Primary l e g i s l a t i o n g i v i n g me the necessary powers. 


Use of my--sowers as sole shareholder of BA pic , 

16 


S K  l n g j.t c l e a r t h a t he and h i s Board w i l  l not accept r o u t e ' , J-e t r a n s f e r s w i t t e g i s l a t i o n and t h a t they would not be 
t o a c q u i e s c e use of my sole shareholder's powers t o SSSI o u l d i n s i s t on using my powers, r a t h e r 


t h a  n
 t r a n s f e r s . Wh 
l e g i O  J 
e l a t i o n , I do e h i g h l y the chances of the Board 
ch angi• n g ^ e  w  ̂   the ^hbVfotime before BA i  s due to be p r i v a t i s e d 
v n
^ n d e r v i e w xu i u c S U U I X ^ L I U I  C u e i u i c on j .a u u c L  U U  C j j i i .v t i i . i t> 
r t n e
t r a n  Present t i m e t a b l e ^ ^ ^ ^ b a v  e t h e r e f o r e c o n c l u d e d t h a t r o u t e 

e r s only gh leg] 
Th-,Th - ,  c o u l d o n l y r e a l i s t f a J e a l t y Y . b e e f f e c t e d t h r o u g h l e g i s l a t i o n  . IS h 
 _.anta 0 . r l i a m e n t set out i n Annex A and 
in nas the advantages v i s r i c u l a r means we may be avoid c r i t i c i s  m i n Parliament 
a ' That I had gone beyond t W ^ f ^ e n t i o n s of the p r i v a t i s a t i o n 

i e  8 i s l a t i o  n ( C i v i l A v i a t i o n Act . 


That I had not safeguarded ue of the p u b l i c assets 

^ t r u s t e  d t o me by Parliament. 


17. 
L e g i s i  t i   also means t h a t we could "T^E c e r t a i n which a i r l i n e  : a o n
r
 e c e 


V e d  r u t e s
c o n t  ?  vacated by BA. The B i l  l would be very short but 
r
 

r a n d  w e  c o u* e b r u ° 3  e f l  d n o t r e l  y o n i t  s b e i n g e n a c t e d b e f o r e m i d 
i n i g g  ̂ 1985. I n e v i t a b l y t h i s w i l  l delay p r i v a 
 i , i o n u n t i l l a t e r 

t n a  n
e n f  p r e s e n t l y planned. BA have also sa1^ 
o r  c
 L t a d e c i s i o n t o 
route t r a n s f e r s , by whatever means, coulcf te d i s r u p t i o  n b
 y BA 
U n  i o n s designed t o f r u s t r a t e p r i v a t i s a t i o n 


EFFECT 
°F ROUTE TRANSFERS ON B A A N D I T  S P R I V A T I S A T I O N 

18. A 


of g^,  e * B sets out i  n d e t a i l the i n f o r m a t i o n we have on 

n a n c e  s
of t h - S  ̂   and s t a f f of p o s s i b l e route t r a n s f e r s . B' 


a d  e r s eA u t h o r - y  e f f e c t of the CAA's recommendations are highe 
s
b e C a  u  p a r t i c u l a r l y on the p r o f i  t c o n t r i b u t i o n . This i  s 


S  e rheads which 
 the routes bear £22 m i l l i o  n of c e n t r a l overh 
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t  0
 ^ 6 a D s o r D  e  d on other s e r v i c e s , reducing t h e i r p r o f i t a b i l i t  y 

i , e a S t  ^ o r a  w
)>b h i l  e u n t i  l o f f s e t by growth, or reduced by trimming 

c o s t s 
r^k* - Implementation of even the f u l  l package of t r a n s f e r s 
^^ommended by the CAA would s t i l  l leave BA w i t h one of the l a r g e s t 

r k  s
\ \ _ y y °  °f i n t e r n a t i o n a l scheduled services i n the w o r l d . 


^11 Samuel's present advice i s t h a t the r i s k t o p r i v a t i s a t i o n 

f i t l o s t to BA because of route t r a n s f e r s would increase 


t l y up t o a l e v e l of about 10 per cent of the l i k e l  y p r o f i  t 

BA's prospectus; and t h a t they judge the r i s k s unacceptable 

H i l  l Samuel also advise t h a t any t r a n s f e r s would t h r e a t e n 

i o n t i m e t a b l e unless i  t were c l e a r t h a t they were a 


e x e r c i s e and t h a t the BA Board acquiesced and subsequently 

e g i s l a t i o n f o r t r a n s f e r s would be d r a f t e d t o ensure the 


- ™  d immediately a f t e r use so making i  t c l e a r i  t was a one-off 
r
 
1  8  6  ,
b  Q V ,   Nevertheless, we have to recognise t h a t the p r i c e which could e


p  a i n e d f o r the shares might be reduced by more than the 
r


p j ° r t l o n a  t e reduc£*en i n prospective p r o f i t  s and t h a t a t r a n s f e r of a 
a c  c 
  
 a  S
 ar?e  a t X^v  ^ a u d  iclimat"6  ^"  r°utes would create a more u n c e r t a i n 

6
pape  P r i v a  " ^ 3 £ $ n j \ than the other options considered i n t h i s r


20. 

ffi
for BA ay need to be I p ^ p r e t a i n p a r t of the proceeds of the o f f e r sale i  f 
 i t i  s t o go a^ttoVanarket next year w i t h the prospect of a 

b a  l a n c e _.iee _A l t h ° - a b l  e  sheet fn^h^>months f o l l o w i n g p r i v i 

 i  f
l a t o ° -  l e g i s l a t i o  n f o r t r a n s f e r s delays p r i v a t i s a t i o n u n t i  l 

X n 1 9 8  5
W u   BA w i l  l c e r t a i n ! l e t o improve t h e i r balance sheet 
£ i un. w i n c e r t a i n l r  

a l t L t r ^ 6 ! , a n  d r way out of the debt problem m a 
  y be able t o t 
P r i v ? ! ^ h e  r °bviating the need f to r e t a i n any proceeds from the 

v a t
 to i s a t i  The t r a n s f e r of however, does l i t t l  e of i t s e l  f 
o n
a f f ect 
t h i s q u e s t i o n since the a l e f f e c t i s l i k e l  y t o be 
broad],v 


n e u t r a  l e t . The b e n e f i t of BA of 
cash f  i  n terms of the balan 

= r m t h  eby r. °  sale of surplus a i r c r a f ' i k e l y to be p a r t l y o f f s e t 

y Payments to surplus s t a f f made redu r t r a n s f e r r e d . 

21 

P r i v a t ° W 6 V e r  ' 1 doubt  i f i  t would be p o l i r ^ ^ i l  y acceptable f o r us t o 


S e B A a n d
p r o   a l l o w them to keep a s u b s t a n t i a l amount of the 
C e e H 
  
S  ^ p e r h 
mai a p s £(100-200) m i l l i o n ) and at the same time ignore the 
n r


the e c o m m e  n d a t i o n  s of the CAA Review, which are designed t o p r o t e c t 
r o 
  
e S t f t h e
t h e i  °  i n d u s t r y from the very r e a l p o s s i t h a t BA, w i t h 
r
 

monev"Va S^ m a r k e  t
 s t r e n g t h and t h i s " f u r t h e r i n j e  ̂ cjf taxpayers' 

P r  e d a t * W X l  1 S e  t
 about e l i m i n a t i n g c o m p e t i t o rs, by sidy and 


t o r 
  y p r i c i n g , (which w i l  l always be d i f f i c u l  t n t ) . 

THE »i 


LAKER" LITIGATION 

22. Q 


r a b i l i  t 
a n t i - t  y t o p r i v a t i s e e a r l y i  n 1985 could be t h r e a t 

5 U s  tw i t  h  t 

a c t i o n s i  n the United States c o u r t s or by a s e r i , 
e
U n i t e  d . u n i t e  d States Government a f f e c t i n g the continued op 


U n i  t
 K l n  g dom/United States a i  r services i  f we continue t o re 


S t  a t e s a n t i - t r u s  t j u r i s d i c t i o n  . Annex D summarises the 
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Position and prospects. Present and p o t e n t i a l s u i t s are of serious 

concern both as regards BA and BCal. I  f BA remain exposed t o a n t i 

t r u s t a c t i o n s , successful p r i v a t i s a t i o n would seem to be p o s s i b l e only 

< they can ins u r e themselves a g a i n s t p e n a l t i e s , or i  f we and the 


a r e  a
)5a^d b l  e t o say honestly i  n the prospectus t h a t the claims are 
iPut m e r i t , or i  f the Government agree t o indemnify them against 

Although t h i s l a t t e r p o s s i b i l i t  y i  s not e n t i r e l y to be r u l e d 
BA (and p o s s i b l y BCal) i  n the context of an a l l - o u t d i spute 
U n i t e d States Government, I t h i n k a l  l colleagues are agreed 
u l d be unwise t o give such an indemnity simply t o achieve 

t r  W i o n ; such an indemnity might i  n any case need l e g i s l a t i o n , 
l  y be co n s i d e r i n g whether, i  n the a v i a t i o n c o n t e x t , we 
l i v  e w i t h United States a n t i - t r u s t laws or continue t o 
p p r o p r i a t e means the u n i l a t e r a l a p p l i c a t i o n o f t h e i r 


r s b i l a t e r a l l  y r e g u l a t e d under our a i  r services agreements, 

ere i  s a r e a l r i s k t h a t events on t h i s f r o n t w i l  l adversely 


e c  t
 the market, 


I3' A deferment r c ^ d upon us on "Laker" grounds would have c e r t a i n 
i-ompen N a t i o n s . have another h i g h season's p r o f i t s t o repay debt u i t y  . We would be able t o pursue the CAA i m p r e t h 
R e vW d ° V
 

lee" i r e c  o m m e n d a t „ a more o r d e r l y manner working through 
JX!.  we wo ye more time t o examine the advantages i o n » a n d


a n  d

a  disadvantag — 6 e  s of  t r ing p a r t i c u l a r r o u t e s , and t o deal w i t h 

m  a  t  t  e 
  r  s l i  k  p r i c i n g of and s t a f f redundancy i  n BA. 
e


24 .  have set out above op&lc f o r r o u t e t r a n s f e r s on the assumption 
t  h


a n S e l 1 B A s h a r e s w
 r i s k of the "Laker" l i t i g a t i o n  , 
Coll ^  ° i 

s
dela a g U  ?  w i l  l recognise, how hat even i  f we decide not t o 


 P r i v a t i s a t i o n by l e g i s l a t r a n s f e r s there i  sa r i s  k 
h u 
v

c t m a 
-vent 6^  a * °  n y prove t o have i ^Unnecessary i  f nearer the time 
S d o
on «h ,  f °rce us t o conclude tha p ^ ^ ^ t i s a t i o  n has t o be d e f e r r e d 


e  r
'Lak  grounds, 

0vERNMENT UNDERTAKINGS ABOUT PRIVATISA^T^S ̂  

r i t l C  s or"
state  the CAA Review i  n Parliamet^: and out s i d e have quoted 

a d e b  y  S * r J o h  n N o t t 
and o t h n t  S  ™ » when Secretary of State f o r Trade, 


M i n i s t e r s t h a t BA would not be broken up and t h a t t h e r e 
Y 0 u  l d be  " Tno a r b i t r a r y r e a l l o c a t i o n of r o u t e s " . l a t t e  r assurance 
i s 
N e v e r t h 1 C U l a r l  y c a l l e  d i n t  o o s a l s . 
 q u e s t i o n by the CAA' 

now ? ^ e s s  » what was said then should not be a o prevent us 
n
ow tak 

v
WeC a  _ l n  8 the r i g h t d e c i s i o n s f o r B r i t i s  h c i v i  l a s a whole, 


a r  g u e t h a t assurances g i v e n f i v  e years ago, whe 
 umstances 

e  r


Gove m U C h d i f f e r e n t 
  

m
, should not be allowed t o f e t t e r 


a t  ! r n i n e n  t i  n i t  s e f f o r t s t o promote c o m p e t i t i o n i  n air" ^ ) o r t . a 

t r a ^  f t  Q ^ ^  h we now f e e l we must give precedence. Legi Ja.on f o r 


 W o u l  d i  n a n  yc a s  e
i t s e l f  S  Sive Parliament a chance t o j u 1 


e f
 on t h i s q u e s t i o n . 
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°THER CONSIDERATIONS 


•	 As an a l t e r n a t i v e t o route t r a n s f e r s , BCal would be content i  f we 

owed them t o operate i n t e r n a t i o n a l services from Heathrow. BA have 

urther l a r g e c o m p e t i t i v e advantage from t h e i r Heathrow base. But I 


|ar
 we cannot contemplate such a change. I  t would be t o t a l l  y against 

Policy f o l l o w e d by successive Governments f o r the l a s t s i x years 


uce congestion at Heathrow. We have managed t o impose the p o l i c y 

ign c a r r i e r s because we have adhered t o i  t ourselves r e s o l u t e l y , 

lowed BCal t o move t o Heathrow, we could not reasonably refuse 


er B r i t i s h as w e l l as f o r e i g n a i r l i n e s t o do the same, and 

ve t o f o r c e a p r o p o r t i o n of BA's services t o move t o Gatwick. 


27. < £ k  „ A 
or"n e  w
par " ^sffl*  s e r v i c e s would swamp the a i r p o r t ' s f a c i l i t i e  s 

h 0 u r  
l c u  ^ a r  ^ ^ ^ S e runway, already used t o capacity f o r about seven 

a
f Q j  d a  y \ \ New	 domestic services which have been p e r m i t t e d have 
u

 8 r e a  t
need  * i  f  f  i c u l t  y o b t a i n i n g the lan d i n g and t a k e - o f f " s l o t s " they 

•	 Incoming i n t e r n a t i o n a l a i r l i n e s would have the same problem on 


,they too want t o operate a t the popular times of 

*y> which o f t e n :o match convenient departure or l a n d i n g times 


t j e other end route, or r e s t r i c t i o n s such as n i g h t curfews, 

2 sh°uld e i t h e r be~ to abandon the l i m i  t on a i  r t r a n s p o r t 

Duld have serious i m p l i c a t i o n s f o r the h a n d i e n t S  ' 

°
 g of the Stanst«$^o«miry Report, or move a s u b s t a n t i a l number 
f BA l n  

s ervices out of He 

R E  C0MME N D A T I 0  N 


28. 	 My conclusions are t h a t 
a
- I  f we are t o adhere t o \ ans to p r i v a t i s e BA e a r l y i  n 

1985 we s h a l l have t  o devote^ i d e r a b l e amount of the 

Proceeds t o st r e n g t h e n i n g BA'i sheet. 


h. We cannot do t h a t and dismis recommendations of the 

CAA's Review; we must take the mirf! eps t o ensure a 

m u l t i - a i r l i n e i n d u s t r y . 

C T 

I n view of BA's a t t i t u d e , we should l e g i s l a t e t o e f f e c t 

u t  e
 t r a n s f e r s even though t h i s w i l  l lead t o our d e l a y i n g 


P r i v a t i s a t i o n , p o s s i b l y u n t i  l November 1985. 

d. Such t r a n s f e r s would strengthen the r e c i p a i r l i n e s 


a l t h o u g h BCal would s t i l  l be v u l n e r a b l e to re e 

lems or p o l i t i c a  l i n s t a b i l i t  y i  n c o u n t r i e s . ves) and 


n e  m
ui - i  f  ̂  a more secure f u t u r e t o provide the co on we w i l  l 
 i n c r e a s i n g l y want t o see. 

e. 
 There can be no que s t i o n of r e l a x i n g the ban on 


e r n a t i o n a l operators a t Heathrow. 

invit e th 


c
ue Cabinet t o endorse these conclusions. 
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29 

• I a l s o i n v i t e colleagues t o consider the options f o  r route 

3 n S
t h   which I have set o u t . Depending on what Cabinet agree, 


e
 next step would be f o r me t o i n f o r m Lord King of our d e c i s i o n s , 

w i l l r e p o r t the r e s u l t immediately t o colleagues. I t h i n k i  t 


be wise t o p u b l i s h our conclusions i  n the form of a well-argued 

\ e Paper. 


N R 


D e  Partment of Transport ( J ^ \ 

3 ePtember 1984 

10 
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plSK OF CHALLENGE - LEGAL M<& **U8PBR OF ROUTES FROM BA AND ThE R l b  ̂  
^OPRIETY ASPECTS 

!  . c h I t r a n s f e r o f r o u t e s f rom 

i h l  s annex descr ibes the means by w e n  t o f the 
s e s s m  

^ U S h  ; i r w a y  s  c o u l d  b e e f f e c t e d , . 
t i s  k of l e g a l c h a l l e n g e , and c o n s i d e r s i s o  

^ k _ A ^ C T  S 

^ n t a r v ^ a c t i o  n bv the _ D i r e c t o r s n c i l  e a d e c i s i o n e c 0  

*« the d i r e c t o r s t h o u g h t t h a t they ecu ^ h y owe t e 

a,,r • u y,  r e f i d u c i a r y oucv 
^ r e n d e r r o u t e l i c e n c e s w i t n tne . d i r e c t o r s 

to K „ i  d be p o s s i b l e fo*. c«« 
t h  e company and employees i  t woui ^ a i  n r o u t e s 

h 

c e r t  

t o decide t h a t BA shou ld cease t o opera ^ 

" 3  0 no a l t e r a t i o  n o f the A r t i c l e  s 
su, . , « = *-nre o f tne >• *•l t h o  ^ , b e c a u s  e o  f t h  e controversy! na.u 
th5 p r i o  r au thor i se -J-^1 

p r o o o s a A c t o r  s would undoubtedly require a . ^ ^ l. 

S h 
  a • e e t i n 9 consenting to or e h o l a e r s  x  m
 

* is u  , h . d i r e c t o r s w i l  l agr-~ » however, u n l i k e l y t h a t t he o i r 3s . 

e ^ W i l l not be persuaded t h a t i  t i s i  n the i n t e r e s t s 

a r s  h o i d  d the employees f o r BA to cease t o opera te e r s a n  

they are so conv inced , t h i  s course cannot be adopted, 

SSSSSho^ders1 powers ' 

the Government as shareholder t o be ab le t o compel 

to 
r e l e a s£ i t 3 f  .  ~ e any o f the rou t e l i c e n c e s he ld by BA i  t k

'is 
S  i s  n e c s  

h e ob s s a r  y t o amend the A r t i c l e  s o f A s s o c i a t i o n . 
e% a   A r t i c l e  s a t present e n t r u s t to the d i r e c t o r s g

^ c § s . °^ the company and impose r e s t r i c t i o n  s cn the c i r c u n 

shareholders may g ive i n s t r u c t i o n s to t h e 

237 



2. 


d i r e c t o r s i n t h i s r e s p e c t . S i n c e t h e G o v e r n m e n t i s t h e s o x 

h o l d e r t h e A r t i c l e  s c a n b e a m e n d e d q u i t e e a s i l y b y t h e p a s s i m 

o f a s p e c i a l r e s o l u t i o n e i t h e r a t a m e e t i n g o f t h e s h a r e h o l d 

w h i c h m a y b e h e l d a t a n y t i m e o n c e t h e n e c e s s a r y c o n s e n t s to ^ 

t h e m e e t i n g a t s h o r t n o t i c e h a v e b e e n s i g n e d b y t h e s h a r e h o l d e r * 

o r b y a l  l t h e s h a r e h o l d e r s s i g n i n g t h e r e s o l u t i o n i n w r i t i n g 
to 


T h e A r t i c l e  s c o u l d b e a m e n d e d s o a s t o r e q u i r e t h e d i r e c t o r s 

c a r r y o u t a n y i n s t r u c t i o n s g i v e n b y t h e s h a r e h o l d e r s by s p e c 

oluti° n 


r e s o l u t i o n . T h e s h a r e h o l d e r s c o u l d t h e n a t a n y t i m e by 

i n s t r u c t t h e d i r e c t o r s t o c e a s e o p e r a t i n g t h e r o u t e s f o r t h * 

o r b y a s p e c i f i e d t i m e . i  t  i n s t r u c t the m a y  a l s o  b e  n e c e s s a r y  t 0

o?e r  a 


d i r e c t o r s not. t o c o n t e s t t h e g r a n t o f a l i c e n c e t o a n y  ° t h e 

o n t h e r o u t e s i n q u e s t i o n . 

b e u4. T h e s h a r e h o l d e r s p o w e r s , h o w e v e r , c a n o n l y

licensing 
w a y t o g o v e r n B A ' s a c t i o n s ; t h e y c a n n o t a f f e c t t h e 
f o r t h e g r a n t o f t h e l i c e n c e s e i t h e r r e l i n q u i s h e d o r n longed o 

m „ .  P d f r °  

u s e d b y BA ( e x c e p t t o t h e e x t e n t t h a t BA i s p r e v e n t s ^ ^ 

a p p l i c a t i o n s f o r t h e g r a n t o f l i c e n c e s o n t h e r o u t e s 

f a d  1  1 

t o o p e r a t e ) . T h i s c o u r s e o f a c t i o n w i l l  , t h e r e f o r e , ara n 

. . . a n  1 U 

r  c 
N O ib u t n o t e n s u r e t h e t r a n s f e r o f r o u t e s t o 3 C a l .  f a  C . 

ai h a v e "-o
a t r a n s f e r i n t h e s e t t i m e s c a l e . B C a l v / i l l s t i l  l ^ 

w
t h e CAA
t h e u s u a l l i c e n s i n g p r o c e d u r e . I t  s a p p l i c a t i o n s t o 

• t  t h e CA n

o n t e 5 "h a v e t o b e j u c d « u on h e i r m e r i t s i n a c c o r d a n c e w i ^

s t a t u t o r y d u t i e s ; i t i s p o s s i b l e t h a t o t h e r a i r H  n e S eh 

ano f State
 O L ns u c h a p p l i c a t i o n s . A p p e a l l i e s t o t h e s e c r e t a r y a i r l_.i so 

w i l l h a v e t o m a i n t a i n i m p a r t i a l i t y b e t w e e n competi'" 1 *? 

t h a t h i s a p p e l l a t e r o l e i s n o t p r e j u d i c e d . 

 c 



Risk 
" — - — ° J L challenge t o the use of the shareholders powers 

A t r a n s f e r of routes i s l i k e l  y t o be s t r o n g l y opposed by 
both the d i r e c t o r s and employees of BA and an attempt t o challenge 
the v a l i d i t y of the a c t i o n by e i t h e r of them i  n the courts 
"nnot be r u l e d out. However, even i  f the d i r e c t o r s have 
« « i e  d out an improper act i  t i  s f o r the company t o commence 
Proceedings t o seek a remedy ( i . e . i  n p r a c t i c a l terms f o r the 
shareholders t o i n i t i a t  e the a c t i o n ) . I  t would be completely 
^ e  l f o r employees t o do so. or f o r the d i r e c t o r s t o do so on 
the i r °wn behalf r a t h e r than on behalf of the company. 

B  e 
cause 
°f t h i s any a c t i o n brought by the employees or d i r e c t o r s 

m i  9 h t b e struck out before i  t i  s t r i e  d by the c o u r t s . However, 

t h e 

C r t
° U
 m i  g h  t be in f l u e n c e d by the h i g h l y c o n t r o v e r s i a l nature 

o f 

t h e 

shareholders action.and the perception t h a t i  t would be 

h a r m f m t o the company and the employees and might accept an 

a c 

nt i o  bY the d i r e c t o r s f o r a d e c l a r a t i o n whether they would be 
i n  b reach of t h e i r f i d u c i a r y duty t o the company by analogy w i t h 

s i m U a r 
a c t i o n by t r u s t e e s . Nevertheless, i n t h i s event the 


g a i 
 a ction should s t i l  l not be successful because HMG i  s sole 

s h a r e 

holder, although i  t would be embarassing f o r HMG (the p o s i t i o n 

W
 ° U 1  <  3 be v 


v
 e r y d i f f e r e n t and the r i s k i  f challenge so great as 

t o W a k e t h i s course t o t a l l  y u n f e a s i b l e i  f there were m i n o r i t y 
S h a ri r e h o l d e r  s
 whose i n t e r e s t s were a f f e c t e d ) . Moreover, f u t u r e 

s 

a rh hold e ^s a c q u i r i n g t h e i r shares upon p r i v a t i s a t i o n w i l  l not 
a t that time be able t o commence proceedings t o challenge the 
a c t ion, they w i l  l not be able t o question past actions of former 

a r e 
  
d  e r s


s h h o l   of which they had f u l  l n o t i c e (by di s c l o s u r e i  n 
t h e Pros Pectus) at the time they purchased t h e i r shares 


I f 
 the d i r e c t o r s or employees were able t o amount an a c t i o n , 

t h , 

s
 of challenge would have t o be any one of the f o l l o w i n g , 
f o  r the r
easons given i n r e l a t i o n t o each i  t i s not considered 


t h a t 
nY of those grounds are well-founded (even i  f i  t f e l  l t o « 
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4 . 

b e d e t e r m i n e d  on i t s m e r i t s ) . 

t o r s  t 0 

r O C  

-•ding
( 1  )  T o c o m p l y w i t h t h e i n s t r u c t i o n w o u l d c a u s e t h e  a i 


d u t  y 


b r e a c h t h e i r f i d u c i a r y d u t i e s ,  i n p a r t i c u l a r t h e o v e r r x 
conip2 

,. f t h eQ 

t o e x e r c i s e t h e i r p o w e r s b o n a f i d e  i n t h e i n t e r e s t s 
however / 

( i n c l u d i n g p r e s e n t a n d f u t u r e s h a r e h o l d e r s ) . W h e r e , er 
the 


A r t i c l e s  o f A s s o c i a t i o n p r o v i d e f o r a d i v i s i o n  o f p o w e r s 
1 c .2 * J 

eho-i 
m a n a g e m e n t  o f t h e c o m p a n y b e t w e e n t h e d i r e c t o r s a n d s h a 

r

h3r'" 
S


t o the 
a n d r e s e r v e t h e p o w e r s  o f d e c i s i o n  i n c e r t a i n m a t t e r s , the 


v e s t e dd bb 
t h e d i r e c t o r s ' d u t y  i s  t o c o m p l y w i t h i n s t r u c t i o n s 

,  t h e rt ef°re' 
A r t i c l e s  i n t h e g e n e r a l b o d y  o f s h a r e h o l d e r s . W h i i & i 

« *-h<= c o m P a n  y 

t h e y v ; i l l owe a d u t y  t o a c t  i n t h e i n t e r e s t s  o r c u   t,--;nns t h e y 
t h e m a n n e r  i n w h i c h t h e y c a r r y o u t s u c h i n s t r u c t i o n  , n 

to b e
i t  t o 
r e f u s e  t o c a r r y o n e o u t b e c a u s e t h e y  do n o t c o n s i d e r 

t h e c o m p a n y ' s i n t e r e s t s . 

u

out

carry*0* 


(2)  T o c o m p l y w i t h t h e i n s t r u c t i o n w o u l d r e q u i r e 
i fle 1

a n a c t w h i c h w a s o u t s i d e t h e p o w e r s  o f t h e c o m p a n y i ^ 3 

w h i c nv i c e
 s e rd i r e c t o r s w e r e i n s t r u c t e d  t o o p e r a t e a s h i p p i n g hflgC

i n br~ 
i s n o t a u t h o r i s e d  b y i t s M e m o r a n d u m  t o d o )  o r 

w h i c h was  ^ J 5j 

y„ i e a r i  

o S  c 

o f s o m e p r o h i b i t i o n  o f l a w . T h e g i v i n g  up  o f r o u t 

i n t o n e i t h e r  o f t h e s e c a t e g o r i e s . 
•ve t*e 


, ,  t oo r S

( 3 ) T h e A r t i c l e s d i d n o t a u t h o r i s e t h e o n a r e h o i a e i 
p a r t i c u l a r i n s t r u c t i o n  t o t h e d i r e c t o r s  o r t h a t  c » et t ; j

 down  i n 

l d

w a s n o t g i v e n  i n a c c o r d a n c e w i t h t h e p r o c e d u r e 1^1Q  ^ &}'n


V•  t o  b «  9 l 

e

A r t i c l e s ( e . g . t h e A r t i c l e s r e q u i r e d i n s t r u c t i o n s v 

s p e c i a l r s o l u t i o n a n d t h e s h a r e h o l d e r s p a s s e d o n l y 



• 

5. 


r e s ° l u t i o r n r • 
I  t i s f o r t h i s reason t h a t the A r t i c l e  s would have 

to  b e  a m 

nded before an i n s t r u c t i o  n c o u l d be g i v e n and the re i s 
n ° teas 

- " ^  n why, 
as so le sha reho lde r , the Government should not comply 

With t h  e 

e  a P P r o p r i a t e p rocedures . 

l 4  )
 Toc 


comply would cause the d i r e c t o r s t o breach t h e i  r du tv under 
S e c t i o  n 4  6 of „ 
^ ^ L the Companies Act 1980 to have rega rd t o the i n t e r e s t s 0 

e n i  P loyees i n p e r f o r m i n g t h e i  r f u n c t i o n s . A g a i n , however, 
i  n
 U  ) al 


„ aoove, i  f the A r t i c l e  s reserve t o the shareho lders the n 
6 t'  to 

t a ^ e e c S l 0 n s

a  ^ i  i n r e l a t i o  n t o the o p e r a t i o n o f rou t e s 
i f that 

t,, " Power i s e x e r c i s e d , the d i r e c t o r s have no f u n c t i o n 
P e t f o r m i 

n t n e(3U,  t a k i n g o f t h a t d e c i s i o n . The q u e s t i o n o f the 
L  y Under 

e cU t i o  n 46 w i l  l t h e r e f o r e a r i s e o n l y as t o the manner 
* ' h i c  h'  fche A* 

Wit, a i r  e c t o r  s c a r r y out t h e i  r f u n c t i o n (which i s t o comply 
t h  e i n s t r u c t i o n ) . 

in l  g

 a n  s t e r  s from BA t o BCal have been e f f e c t e d t w i c e before 
. 1 and 197- , 
Sir- 0 oy use o f l e g i s l a t i v  e powers. N e i t h e r means i s 

is J . '"  0 P r i a c e as a precedent now - the c u r r e n t l e g i s l a t i o  n 
f e < e n t T 

°vet *  i n 1S71 the Sec re t a ry o f S ta te used a power of d i r e c t i o  n 
e st 

" the f»v 
^ - , t  a l i s t i n  g p u b l i c - l i m i t e  d company. I n 1976 , w i t h the 

^ I s t . .
 u t o r  y c o r p o r a t i o n which i s not a v a i l a b l e f o r use i  n 

t ahv_, 

t o  s the ome c o o p e r a t i o n from BA, a power t o g i v e guidance 
th • OVe r • 

l w  S l i c e n s i n g d e c i s i o n s was used. Guidance o f s

i  s 

n
6 U t i  ̂ ° ionger p o s s i b l e i n view of the presen t s t a t u t o r y 

P 0 e t w'^''evc^ e e  n the CAA and the Government. The p receden t s , 
' P r ° v i  d p 

something of a guide t o the p r o v i s i o n s which would 



6. 


ttied 

be needed. The exact form  o f the l e g i s l a t i o n cannot be se 

s n V  1u n t i l the d e t a i l s  o f any t r a n s f e r are known, but  i t  i s
a the" 

t h a t a r e l a t i v e l y s h o r t b i l  l would be r e q u i r e d , w i t h no mor 

e n  ea handfu l  o f c l au se s , g i v i n g the Sec re t a ry  o f Sta te a  9 
CAA to r
(bu t a o n c e - a n d - f o r - a l l power)  t o d i r e c t the 

,ir. avanu * 
or amend r o u t e l i c e n c e s s p e c i f i e d  i n the d i r e c t i o n ox. ̂ -
L
31 h"'* 

t o an a i r l i n e so s p e c i f i e d .  I t would be f o r the d i r e c t i o n:o a 

than the s t a t u t e  t o i d e n t i f y the a i r l i n e s i n v o l v e d so as 

problems of h y b r i d i t y . 

to e f t " 
8. When  i t was proposed  t o use e x i s t i n g s t a t u t o r y powers 

t y
v a l i  d i
 

r o u t e t r a n s f e r s  i n 1971 BA th rea t ened to cha l l enge the ,'uit* 
A be <i 

o f the e x e r c i s e o f • t h e powers. The c i rcumstances woul f i t
*d to£ i 


d i f f e r e n t now where the new l e g i s l a t i o n would be t a i l  0 

A dra£ ted 
the needs  o f the Government 's o b j e c t i v e s and couic 

so as  t o make  i t immune from c h a l l e n g e . 

PROPRIETY ASPECTS oi to lit* 

asp sets 
9. Th i s s e c t i o n  o f the annex cons ide r s p r o p r i e t y oi 

eans 
l i c e n c e t r a n s f e r s , w i t h p a r t i c u l a r r e fe rence  to the 

r o u t e t r a n s f e r s , and the q u e s t i o n  o f compensat ion. 

Means  o f e f f e c t i n g r o u t e t r a n s f e r s ;ha 

use of the 


10 . '  I f r o u t e l i c e n c e t r a n s f e r s are e f f e c t e d by , ,, tf< 
ated 0}' 

powers, the Sec re t a ry  o f S t a t e ' s p o s i t i o n  i s m p l  i c 

c 0  

f o l l o w i n g c o n s i d e r a t i o n s 



7. 

the Sec re ta ry o f S t a t e has a f i d u c i a r y du ty t o safeguard 

the value o f p u b l i c assets - bu t compulsory t r a n s f e r - w o u l d 

be l i k e l  y t o reduce net proceeds from B r i t i s  h Airways 

P r i v a t i s a t i o n  ; 

t h i s approach would go w e l l beyond what was in t ended a t 

the t ime t h a t l e g i s l a t i o  n e n a b l i n g B r i t i s  h Airways t o 

be conver ted i n t o a company was before P a r l i a m e n t ; 

e S e c  r e t a r  y o f S ta t e would be us ing h i s power as shareholde 
w h i c h  i  e s s e n t i a l l y a commercial r o l e  , t o achieve something s

i s not i  n the i n t e r e s t s o f the company but i  n pursuanc 
0 i  - the Government 's s t a t u t o r y a v i a t i o n f u n c t i o n s . 

In the 

C l r C U m s r a n 

n c e  srUn  t r a n s f e r o f r o u t e l i c e n c e s by such means would t h e |

in of P a r l i a m e n t a r y c r i t i c i s  m i n r e l a t i o  n t o the way 
W h i c  ' n the 

e c  = r e t a r y o f S ta t e had d i scharged h i s s e v e r a l r e s p o n s i b l e 
I n 


P a r t i c u l a r he would be l i a b l  e to be c r i t i c i s e  d on the 
s° d  Of Ai 


i s r e g a r d i n g h i s f i d u c i a r y d u t y . 


order f« 
' " h i ^ L e 

w ° u i d r e s o l v e s t r i c  t ques t ions o f p r o p r i e t y and r e g u l a r i t  y Q t h  

e r w i s e a r i s e i  t w i l  l be necessary as a minimum f o r th§ r e t a 

v
 ° f S ta te t o make a complete s ta tement to Pa r l i amen t 

t a < 3&
0£
t h s _ 

C n i s proposed course of a c t i o n w i t h an e x p l a n a t i o n 
a S 0 "„. ^ 3 f o r J 

t and the best es t imates t h a t can be made o f 
i a  i e f  f 


e c 
  
t o 

t s  . The a l t e r n a t i v e approach o f l e g i s l a t  e on 
^ e fo r 

S §  r ou t e t r a n s f e r s would have the advantage o f d i v e s t i n g c

7  o f
 S t a t e of s o l e r e s p o n s i b i l i t y a s s h a r e h o l d e r f o r 


s o r y r o u t e t r a n s f e r s : l e g i s l a t i o n would i n e f f e c t 


c 

240 



8. 


make compulsory t r a n s f e r the r e s p o n s i b i l i t y  of p a r l i a ' n e n  t 


who le . 


Compensat i o n 

s of 


12. A f u r t h e r q u e s t i o n concerns compensation and the 
e a n  

s f ' 2 r r e d ' n 

s e t t l i n g the va lue  o f assets and l i a b i l i t i e s  t o be t r a - • 

There  i s an i m p o r t a n t d i s t i n c t i o n  t o be drawn here oe 

o f r o u t e l i c e n c e s and t r a n s f e r s  o f assets and s t a r t  ° ° . 
. i ve s have *° 

w i t h the rou t e s concerned. Route l i c e n c e s  i n themsei 
t * n  t i a l C . n 0  

i n h e r e n t va lue - they p r o v i d e an o p e r a t o r w i t h the y ^ 

A  i t 1 ^ 


earn revenue: but thev are not ' s o l d ' by the CAA an 

a S s e C "of ' 


s t r a i g h t f o r w a r d  to put a p r i c e on them. But the cos 

rati °~ 

e r o u t e s C«
i n c l u d i n g s t a f f , a s soc i a t ed w i t h the o p e r a t i o n or s •> 

assessed. 
rr e d 
„ q £ e 
  

13. Where the a i r l i n e  t o which r o u t e l i c e n c e s are rnf& 
t s E1 

( t he ' t r a n s f e r e e ' ) agrees  t o take on the assoc ia ted 
so can  D ' 

s t a f f ) , and on the bas i s t h a t a f a i r p r i c e f o r doing ° 

a s s S  

t r 5 t e 

c s n
 

e s t a b l i s h e d , P a r l i a m e n t a r y c r i t i c i s m  i s l i k e l y  to co ^ j j i 3 

t 

- :n t i a ^ 
the r e d u c t i o n  i n B r i t i s h A i r w a y s ' revenue ea rn ing P r^C' 

t e  

P

->nce 0 

c o u l d be answered by r e f e rence  t o the p r imary i m p o r t
to a-1 

i n 

c l
c o m p e t i t i o n . But more d i f f i c u l t oroblems are l i k e l y s s O
„n t h e 

a 

~ v  e on 
c i rcumstances where a t r a n s f e r e e  i s u n w i l l i n g  to  - a e 

r 

pef>saC>ue a r n i n g p o t e n t i a l , but B r i t i s h Airways would be l e f f c " r e V  ' "mh i s

a s se t s .  I n t h i s case e t r a n s f e r e e would increaseassets and s t a f f , f o r ththe cos t s  o f which they m i g n c s SP 

to d s  P 

f rom Government  or which as a minimum would be l i k e l y .{Ci5^ 
c roflipt

p r i v a t i s a t i o n proceeds. Th i s would be l i k e l y  to  ? r 1 



9 . 


not l e a s t from t h e P u b l i c A c c o u n t s Committee, t h a t t h e t r a n s 

feree's s h a r e h o l d e r s were b e i n g e n r i c h e d a t t h e expense of 
B r i t i s  h A i r w a y s and u l t i m a t e l y t h e E x c h e q u e r . The q u e s t i o n 

"ould a l s o a r i s e why a p a r t i c u l a r o p e r a t o r was b e i n g advantaged 
l  n
 t h i s way. 


1 4 

Whether r o u t e t r a n s f e r s were e f f e c t e d t h r o u g h l e g i s l a t i o n 


or 
use of s h a r e h o l d e r s ' powers, t h e Government c o u l d not be 
c * r t a i n of m i n i m i s i n g t h e c o s t t o BA. B C a l h a s , however, s a i d 

P a l e l y t h a t t h e y would t a k e on BA s t a f f " r e a l i s t i c a l l y 

^ o o i a t e  d w i t h t h e r o u t e s r e q u i r e d " . T h i s may not be p o s s i b l e 
U ^ e  r e q u a l terms and c o n d i t i o n s ; t h e p r e c i s e a r r a n g e m e n t s 
would 


n a v e t o be n e g o t i a t e d . P r i v a t e l y B C a l has a l s o i n d i c a t e d 

i t s win i n g n e s s t o t a k e o v e r a i r c r a f t a s s o c i a t e d w i t h t h e r o u t e s 
U l f 

m a t e l y f t h e terms of t r a n s f e r of p h y s i c a l a s s e t s would have 
e
 s e t t l e d by t h e market. I n t he e v e n t t h a t a t r a n s f e r e e 


was not 
P r e p a r e d t o p r o v i d e B r i t i s h A i r w a y s w i t h f u l l c ompensation 

(ho Weve 
r
 d e f i n e d ) t h e c o s t s i n v o l v e d would be l i k e l y t o be 

r e f i 


e c t e d i n
 t h e p r o c e e d s of t h e d i s p o s a l . 


New l e  g i s l a t i o  n i  s t h e o n l y w a t e r t i g h t and p r a c t i c a l l y 

c
• e t i  V
 e means of e f f e c t i n g t h e r o u t e t r a n s f e r s . I  t i  s t h e 
°niy 


W a  y by which i  t c o u l d be e n s u r e d t h a t l i c e n c e s f o r r o u t e s 

are 


g i ven t o B C a l r a t h e r t h a n o t h e r a i r l i n e s and w i t h i n a s e t 

time 
•s c a l e 
so t h a t t h e r e i  s a smooth and speedy t r d r i i t i o n . I  t 

w°ui
d a l s o 
s a v e t h e Government from t h e embarrassment of h a v i n g 
to 


c °ntest 
c h a l l e n g e s ( a l b e i t a l m o s t c e r t a i n l y u n s u c c e s s f u l 
chan 
enqe s \ *• 

1 e 9 i t o
'  i t  s a c t i o n s i n t he c o u r t s . On p r o p r i e t y grounds, 


s l a t i o n would a l s o be d e s i r a b l e as a means of d i v e s t i n g t h e 
Se 
c r 
e t 

r Y of s t a t e of s o l e r e s p o n s i b i l i t y as s h a r e h o l d e r f o r 


e c t  i 

l n g
 r o u t e t r a n s f e r s 
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C O N F I D E N T I A L 

A N N E X B
THE 

EPPEc T  s 

OF ROUTE T R A N S F E R S A N D E N H A N C E D C O M P E T I T I O N ON T H E A I R L I N E S A N D 

TO C O M P E T I T I O N A N D T H E CONSUMER 

c u l a t e s o n t h e b a s i s o  f 1 9 8 4 / 8 5 e s t i m a t e s t h a t i t  s p r o p o s a l s tor 


s m i g h t r e d u c e B A ' s s c h e d u l e d s e r v i c e r e v e n u e b y a m a x i m u m o  f 

° R £ 1 6 7 m . 
T h e r e c o u l d b e a m o r e m a r k e d r e d u c t i o n i  n p r o f i t  , p e r h a p s a 

mum of 9 
6 % 

o r £ 2 7 m b e f o r e c o n t i n g e n c i e s a n d i n t e r e s t  , r e f l e c t i n  g t h e 
of the 


V e rOf y P r o f i t a b l e S a u d i A r a b i a n r o u t e s . T h e s e a c c o u n t f o r a b o u t 3% 
s re v e n y  Ke

o u t c o u l d a t b e s t g e n e r a t e n e a r l y 6% o  f p r o f i  t a s s u m i n g t h a t in 
any C a  s 

e s e r v e s R i y a d h - f o r w h i c h i  t h o l d s t h e l i c e n c e - a l t h o u g h i  t 

U b t f W t h e 

1C 6 S X S a u d i s w i l  l a c c e p t t w o B r i t i s  h c a r r i e r  s t o t h e K i n g d o m . H a r a r e 

2% a n( t h e  1% o  f r e v e n u e a n d p r o f i t  ; t h e G a t w i c k b a s e d s e r v i c e s l e s s 
I b e r i 

e v e  n to a n s e r v i c e s a r e p r o f i t a b l e  , t h o s e t o I t a l  y a n d G i b r a l t a r 
s c a n d 

a t e i n a v i a l o s e m o n e y ) ; a n d t h e r o u t e s t o E u r o p e f r o m t h e r e g i o n s some 2% o  f 
r e v e n u e a n d 1 . 4 % o f p r o f i t . 

In 

ion 


C o , W  . w o u l d , o v e r a p e r i o d o  f y e a r s , p r o g r e s s i v e l y f a c e i n c r e a s e d 

andx 

en ° * t _  C A A l i c e n c e s , a s i  t p r o p o s e s , a s e c o n d c a r r i e  r o n s e l e c t e d a 

5  h a u l  rr ° u t e s  . T h e A u t h o r i t y e s t i m a t e s r o u t e t r a n s f e r s a n d t h i  s a

Com... .C°*Petit  i 

ire tion 

Sir n̂<3 c o u l d t o g e t h e r c o s t B A a s m u c h a s £ 2 7 1 m i  n r e v e n u e i  n a f u l  l 

some 


 1 1 1  l n.  p r o f i t  . B A ' s e s t i m a t e o  f t h e t o t a  l c o m b i n e d e f f e c t i s 

^ f 2 9t h 3 m i  n l o s  t r e v e n u e a n d £ 5 8 m i  n o p e r a t i n g p r o f i  t p l u s ae

i o s s o f  £ 8l m 

i n p r o f i  t b e c a u s e o  f f i x e d c o s t s w h i c h c a n n o t b e 

e 

e ^ of f s t b y 
s o m e i n t e r e s  t s a v i n g s . T h i s e s t i m a t e i s b a s e d o n m o r e 

^ t i  c 

C A A o p t i o n s t h a n t h o s e a d o p t e d b y t h e C A A ( e g BA s u f f e r m o r e t h a n 

n k P o s 

S J f r- b l  °  m t h e l i c e n s i n g o f a s e c o n d B r i t i s  h C a r r i e r o n s o m e e^ as 

s u m e 

s  B A r a t h e r t h a n B C a l s e r v e s R i y a d h a n d i g n o r e s t h e p r o s p e c t t h a t 
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o a i  c remainin g 

t h e f i x e d c o s t e l e m e n t c o u l d i  n t i m e b e a b s o r b e d b y g r o w t h i  n r s « 

o p e r a t i o n s . 

only 

3 . B A ' S v i a b i l i t  y w o u l d b e i  n n o w a y d a m a g e d i  f i  t l o s t  , f o r e x a m p l e ' 

nou 
•ons (amount^ 

t h e S a u d i r o u t e s a n d s o m e o  f i t  s E u r o p e a n s e r v i c e s f r o m t h e r e g i o 

in oper a ti»9 
t o g e t h e r t o p e r h a p s 4 . 5 % o  f r e v e n u e a n d a m a x i m u m 9 . 6 % r e d u c t i o n 

rem*1' 

c  w o Up r o f i  t a l l o w i n g f o r t h e l o s s t o B C a l o  f R i y a d h a s w e l l )  .  I f 

• e route net**"1 


o n e o  f t h e w o r l d '  s l e a d i n g i n t e r n a t i o n a  l a i r l i n e  s w i t  h a m a s s i v 

r k e d e f f ^  ° ° 

T h e o t h e r o p t i o n s f o  r r o u t e t r a n s f e r s w o u l d h a v e a n e v e n l e s s ma 


a 

, a s  S easy 
S

• Vit- be  l e 

uB A ' s r e v e n u e a n d p r o f i t  , a l t h o u g h t h e r o u t e s i  n q u e s t i o n m i g n « 
n . a t i ° 
p e r 
  

t o d i s e n t a n g l e f r o m B A ' s n e t w o r k t h a n i t  s s e l f - c o n t a i n e d S a u d i v 

. 'hie a second 

f o r c o m p e t i t i o n , t h e f u l  l e f f e c t s o  f d e s i g n a t i n g w h e r e v e r p o s s i ^ 

r i a tdecade or 
e  r 


c a r r i e  r o n B A ' s r o u t e s w o u l d n o t b e f e l  t u n t i  l t h e e n d o  f t h e 

B A c o u l d b e e x p e c t e d t o a d a p t o v e r t i m e . 

, t h a p P e n 

h 

4 . I  f B A i s f o r c e d t o g i v e u p r o u t e s , t h e g u e s t i o n a r i s e s wn<a 

ei , h e d e s i r a b l  

ut h e a i r c r a f  t a n d p e r s o n n e l o p e r a t i n g t h e m . I  t w o u l d c l e a r l  y a l u e  ' v 

a S S 6 tl o s s i n
t h e n e w o p e r a t o r s t o t a k e t h e m o v e r i  n o r d e r t o m i n i m i s e a n y 

r  ro s a l f °  ° 
o r t h e e f f e c  t o  f r e d u n d a n c y , o n B A . BA e s t i m a t e s t h e C A A ' s p r o p 

c 0 S t i " gs t a f f
t r a n s f e r s p l u s e n h a n c e d c o m p e t i t i o n w o u l d l e a v e 3 , 6 0 0 s u r p l u s 

= f ° r 

» A i g n o r e S ' 
£ 6 9 m i  n r e d u n d a n c y p a y m e n t s . T h i s s e e m g r e a t l  y i n f l a t e  d a n a on 

n f comP 
e x a m p l e , t h e f a c t t h a t s t a f  f m a d e s u r p l u s b y t h e g r a d u a l b u  n emor

i n e s s - A 

o u g h t e a s i l  y t o b e a b s o r b e d i n t  o t h e g e n e r a l g r o w t h o  f t h e b u s 
 £28n< 0 

f

m a x i m u m  O I 

r e a l i s t i  c a s s e s s m e n t o  f r e d u n d a n c y c o s t s t o B A m i g h t b e a n »  *  ^ o g  S 

it s 9 
t h e b a s i s o f t h e 1 9 8 1 s e v e r a n c e a r r a n g e m e n t s ( a n a v e r a g e o f  ° n e 1 j

-emPlo y 

r e 
  

p a y ) a n d p o s s i b l y s u b s t a n t i a l l  y l e s s i  f s t a f  f w e r e i  n f a c t b e i n g ^ t a ^ s 

t o t a k e 
b y o t h e r a i r l i n e s  . B C a l h a s a l r e a d y i n d i c a t e  d i t  s w i l l i n g n e s 

ot*et 

a n d a s s e t s a s s o c i a t e d w i t  h r o u t e s i  t a c q u i r e s . T h e p o s i t i o n o * $ 0 . 
a
d to
e l l e 
  

i n d e p e n d e n t s i s n o t c l e a r a n d t h e y c o u l d n o t i  n a n y c a s e b e c o m p ^ n ^ 0 ^ 
a n n ,  t a  w h e nh t

I n t h e e v e n t o  f r o u t e t r a n s f e r s , i  t i s t h e r e f o r e e n v i s a g e d 

C O N F I D E N T I A L . 
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n o s s i b l e w e w o u l d e x p e c t a i r l i n e  s 

- intentions w e w o u l d s a y t h a t s o f a r a s p o s s i b l 

r o u t e  s f r o  m m  t o b u  y
a = c e t sthe associated assets  a t m a r k e t v a l u e \ * 

- then choos. to s e l l u n s u i * ^ a i rcraf t , and «  . on 3, sta . 

o n i a n 

" BCal. 

l a t e s t r e s u l t s s h o w a g r o u p t u r n o v e r o f £ 4 2 8 m , o p e r a t i n g p r o f i  t o f 

and 

p r e - t a  x p r o f i  t a f t e r i n t e r e s t o  f o n l y £ 3 . 3 m . I  t h a s s u b s t a n t i a l 

c e s o f  n e

e a r l y £ 5 0 m b l o c k e d o v e r s e a s ; N i g e r i a a l o n e a c o u n t s f o r £ 3 7 . 6 m 

s i n g 
a t a b o u t £ 6 m a m o n t h , a l t h o u g h p a y m e n t h a s b e e n a g r e e d i  n p r i n c i p l  e for 

o u  t s t a n d i n g f r o m 1 9 8 3 . F o r t h e p r e s e n t B C a l s e e m s v i a b l  e o n a d a y t o 

b a S l s b u t t h e r e m u s t b e s e r i o u s d o u b t s a b o u t i t  s a b i l i t  y i  n t h e l o n g e r t e r m 


f i n a n c e 


- e x p a n s i o n o n t h e b a s i s o  f i t  s p r e s e n t r o u t e n e t w o r k o r e v e n t o 
l<H>e
  t o 


r e n e w i t  s f l e e t  . I  t r e m a i n s v e r y v u l n e r a b l e t o c a s h f l o w d i s l o c a t i o n s . 

tran 

s f  e r  s w o u l d u n d o u b t e d l y i m p r o v e B C a l ' s p o s i t i o n  . T h e t r a n s f e r the 


s a u d i 
r o u t O f e s w o u l d a d d a b o u t 20% t o i t  s r e v e n u e s a n d t a k e i  t t o a l e v e l 

ent 

p r ° f i t a b i l i t  y i  t h a s n e v e r y e t a c h i e v e d ( t h e C a l e d o n i a n g r o u p a s 

l n c l ^ n g i t 
s h o l i d a y c o m p a n y , h o t e l s , e t c , m a d e l o s s e s i  n f i v e o f 

twei 
v e 

y e a r s a n d a g g r e g a t e n e t p r o f i  t c a m e t o o n l y £ 3 0 . 6 m ) . T h e 

of 
j u s t 
s o m e o f B A ' s G a t w i c k s e r v i c e s a l o n e w o u l d h e l p . I  t i s u n c e r t a i n 

t 0 u t e  s m i 
9 ° t o B C a l b u t M a d r i d , B a r c e l o n a a n d L i s b o n , f o r e x a m p l e ( t h e 

W h i o h t h e 
C A a  i s^ V  Q  ̂  m o s t l i k e l  y t o . a w a r d i t )  , w o u l d b e w o r t h s o m e £ 2 1 m i  n 

' n t ^ a b o u t c r , „ • 

"  m i n o p e r a t i n g p r o f i t . 


1 

6 1 1  t h e t r a n s f e r o f a l  l t h e G a t w i c k s e r v i c e s w o u l d b e i n s u f f i c i e n  t 
own t o 

g u a r a n t e e B C a l ' s v i a b i l i t y  , a l t h o u g h c l e a r l  y t h i  s w o u l d s t r e n g t h e n 
in© 


If S o n i e p r o f i t a b l 
511 e i n t e r c o n t i n e n t a  l r o u t e s a l s o n e e d t o b e t r a n s f e r r e d i  s 
 to h a v 

e s o m e g u a r a n t e e o f s u r v i v a  l i  n t h e l o n g t e r m , a i d e d a s w e l l b y 

C O N F I D E N T I A L 
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• o i v l i c e n s e s 

t h e a d d i t i o n a l p r o f i t  s i  t c o u l d g e n e r a t e a s t h e C A A p r o g r e s s i v e l y 

a i r l i n e  s t o c o m p e t e w i t h B A o n E u r o p e a n a n d i n t e r c o n t i n e n t a l r o u t e s . 

O t h e r i n d e p e n d e n t a i r l i n e s 

t o E u r o p e 
8 . I  f t a k e n a w a y f r o m B A , i  t i s l i k e l  y t h e b u l k o  f i t  s s e r v i c e s 

- d l a n d A i r « a * S ' 
f r o m r e g i o n a l a i r p o r t s w o u l d b e a w a r d e d b y t h e C A A t o B r i t i s  h M i ^t^e 

M 

t

 t n et h e m
D a n - A i r a n d A i  r U K a s t h e l e a d i n g s e c o n d l e v e l c a r r i e r s . B e t w e e n n u e 5 

v e  

n  r e£ 7 m  ° 
a i r l i n e  s c u r r e n t l  y g e n e r a t e a n a g g r e g a t e o p e r a t i n g p r o f i  t o f s o m e 

. h e m a n o t * e  r 

t 

eo f o v e r £ 3 0 0 m . T r a n s f e r r i n g a l  l t h e r e g i o n a l s e r v i c e s w o u l d g i  v ^ 
 b e s u b s t a n t * 3 

l d

£ 5 5 m i  n r e v e n u e s a n d £ 4 m i  n p r o f i t  . T h e i m m e d i a t e i m p a c t w o u i 
 t e r m t " e 

e r

r e d u c e d i  f B A r e t a i n e d s o m e o  f t h e s e r v i c e s ; a l t h o u g h i  n t h e 1 ° 

i n d e p e n d e n t s m i g h t s t i l  l b e a b l e t o b u i l  d o n e v e n a l i m i t e  d t r a n s f 

• o n a l a i r P ° r t S ' 
f o r e x a m p l e , t h e y s u c c e s s f u l l y d e v e l o p e d h u b o p e r a t i o n s a t r e g i 

_ A i r h a s an 

9 . T h e t h r e e a i r l i n e  s a r e i  n n o i m m e d i a t e d a n g e r b u t o n l y D a ^ da n  

» m u l a t e d ^ °  S S 

r e a s o n a b l y h e a l t h y b a l a n c e s h e e t . A i  r U K h a s s u b s t a n t i a l a c c u 

 B r i t i s  h 
h i s t o r i c a l l  y h a s s u r v i v e d o n l y w i t h t h e s u p p o r t o  f i t  s p a r e n t / 

t

 w e a k k s

C o m m o n w e a l t h S h i p p i n g . B r i t i s  h M i d l a n d ' s b a l a n c e s h e e t a l s o 

e o f t * r e * 

° na n d t o s o m e e x t e n t i  t o p e r a t e s c o u r t e s y . o f i t  s c r e d i t o r s .  N  f o * 
e 

t h e l i c e " c 

h a s a p a r t i c u l a r l  y s t r o n g s c h e d u l e d n e t w o r k . B A u s u a l l y h o l d s s i  s 

b a  

en e x c i u s i v  „ 
t h e m o r e a t t r a c t i v  e d o m e s t i c a n d E u r o p e a n r o u t e s , o f t e n o n a n l t h ° a 

u i r d e v e l o p " ^ ' . .  s 

a n d r o u t e t r a n s f e r s c o u l d t h e r e f o r e s i g n i f i c a n t l  y a i  d t h e i r v t e " ,*teri 
f i n a n c e 


a t l e a s t A i  r U K a n d B r i t i s  h M i d l a n d m i g h t f i n d i  t d i f f i c u l  t t o 

t o t h e i  r n e t w o r k s w i t h o u t o u t s i d e s u p p o r t . 

C O N F I D E N T I A L 
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10. 
Charter 


a i r l i n e  s m i g h t a l s o s e e k r o u t e s a s a w a y o  f e x t e n d i n g i n t o s c h e d u l e d 

°Perat 
ions 

a tr e  l e a s t B r i t a n n i a a n d A i  r E u r o p e h a v e a m b i t i o n s . A i  r E u r o p e has 


3recen+-1 

it 
is impos y s o u g h t l i c e n c e s f o  r a n u m b e r o  f B A ' s r o u t e s o u t o  f G a t w i c k . W h i l s t 

(Jiff 
S j  - h l e t o q u a n t i f y w h a t s u c h t r a n s f e r s m i g h t b e w o r t h t o t h e m , i  t i s to 


s e e a n y g r e a t b e n e f i t w h e n B r i t a n n i a , f o r e x a m p l e , g e n e r a l l y e a r n s 
Olti 

l t s c h a r t e r o p e r a t i o n s a b o u t t e n t i m e s B C a l ' s p r o f i t  . 

" Only 

n e t r a n s f e r o  f B A ' s r e g i o n a l s e r v i c e s t o E u r o p e w o u l d h a v e a d i r e c  t 

6 f  f Set 
o n 
o m  P e t i t i o  n b e t w e e n B r i t i s  h a i r l i n e s , - t h e i n d e p e n d e n t s w o u l d t h e n b e 

i n g  f * o m t h e 
r e g i o n s w i t  h B A ' s s e r v i c e s t o t h e s a m e E u r o p e a n p o i n t s f r o m 

l t 0 w   The 

£ o t h e r p r o p o s e d t r a n s f e r s s i m p l y s u b s t i t u t e o n e B r i t i s  h c a r r i e  r 

r M o t h e r . N 

o r

0 j  w o u l d t r a n s f e r s h a v e a m a j o r d i r e c  t e f f e c t o n t h e p o s i t i o n 

r° K  * i H n  ,e s  i n

s i , r e l a t i o  n t o f o r e i g n c o m p e t i t i o n . B C a l f r o m G a t w i c k m i g h t d o 

t j j r n a n B A f r o m H e a t h r o w i  n t h e S a u d i m a r k e t , o f f s e t p e r h a p s b y 

f a C t fchat . 
o i l u a i a i  s a " d r y " a i r l i n e  . S o m e US c i t i e  s o  f i m p o r t a n c e t o t h e 

t r a d e

 S a n H 

a r e 

a l s oOf .  b e t t e r s e r v e d f r o m G a t w i c k . T h e e f f e c  t o n f o r e i c L g n c o m p e t i t i o n 

C r l n g t h e H a 
tllinimai
 n a r a r  e a n d I b e r i a  n p e n i n s u l a s e r v i c e s w o u l d p r o b a b l y b e 

I t 

t h e 

n ° w  l n <  3 i r e c t e f f e c t i  n E u r o p e w h i c h i s o  f g r e a t e r i m p o r t a n c e . U n t i  l B c

a l h a s 
a t e  d i t  s E u r o p e a n s e r v i c e s p r i m a r i l  y a s f e e d e r s e r v i c e s f o r i t  s 

r ° u t  e s  n n l 


n x
e f Q y P a r i s h a s b e e n p r o f i t a b l  e o n i t  s o w n . B u t i  t h a s l a i  d 
i : i o n s o f 

a n . a m o r e s u b s t a n t i a l E u r o p e a n n e t w o r k w h i c h w o u l d b e s i g n i f i c a n t l  y 

C f  l ° * a d d i t i o 

n  o f^ s -  t h  t I b e r i a  n b u s i n e s s r o u t e s . B C a l h a s n o w r e v i e w e d a n d d r a w n u p a p l a n f o r m u c h m o r e a g g r e s s i v e c o m p e t i t i o n 

o r e a t 
i n g a s u b s t a n t i a l a n d i n d e p e n d e n t l y v i a b l  e E u r o p e a n n e t w o r k . 

t o 
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.  f a n H a l a d d i t i ° n a l 

I t s n e w t a r i f  f p r o p o s a l s , f o r e x a m p l e , s h o u l d g e n e r a t e sucscanLi» 
partners.  a S 

t r a f f i  c i  f w e c a n g e t a g r e e m e n t f r o m a t l e a s t s o m e o  f o u r E u r o p e a n p 
„fs BCa1 


develoPm  e 


w e h a v e d o n e w i t  h t h e D u t c h , a n d o n t h e b a c k o  f t h i  s a n d o t h e r 
ces•p -its s e r v  i 

s e e s o p p o r t u n i t i e  s f o  r i n c r e a s i n g t h e f r e q u e n c y a n d r a n g e o r 

i n c r e a s e d c o m p e t i ^ 0 " 1 

1 3 . A l  l t h i  s f i t  s i  n w e l l w i t  h o u r o w n o b j e c t i v e s f o r 

but 
have 

E u r o p e . I  f w e s u c c e e d i  n o p e n i n g u p i n c r e a s e d o p p o r t u n i t i e s m 

j the Eu 
n o s u b s t a n t i a l s e c o n d a i r l i n  e c a p a b l e o  f e x p l o i t i n  g t h e m , BA a n 

n a t i o n a l c a r r i e r  s w i l  l h a v e n o i n c e n t i v  e t o c o m p e t e m o r e v i g o r o u s l y 

a s t h e y 
w h i c h t h e y w i l  l b e a b l e t o s h a r e c o m f o r t a b l y b e t w e e n t h e m s e l v e s , 

t s t h a t a 
d o n e f o  r s o l o n g . M o r e o v e r , e x p e r i e n c e i  n t h e U n i t e d S t a t e s s u g g 

e s  

i  t can 
. f o m w h i c h r 

s u c c e s s f u l a i r l i n  e n e e d s a d o m i n a n t p o s i t i o  n a t o n e a i r p o r  t H  « 
f u c h 

o p e r a t e a n e f f e c t i v  e h u b a n d s p o k e s y s t e m . B C a l h a s t h e m a k i n g s 
Q  s 

n gc t r a i n t  ° 
a t G a t w i c k a n d i t  s f u r t h e  r d e v e l o p m e n t , e n c o u r a g e d b y t h e c o n s 

i n EuroPe> 

i n•Force
a t H e a t h r o w , c o u l d m a k e i  t a m u c h m o r e p o w e r f u l c o m p e t i t i v e 

i t i O D- o n c o ^ t 

d 

1 4 . T h e o t h e r i n d e p e n d e n t s a r e p r o b a b l y t o o w e a k t o t a k e h e a 
W ° U . p o s i t i ° n

 T t i ew i t  h f o r e i g n c a r r i e r  s o n t h e m a j o r r o u t e s o u t o  f L o n d o n .
 f o ' e l  9 
for. ^=kfi for 
q t a k e 

b e e a s i e r o p e r a t i n g f r o m t h e r e g i o n s w h e r e t h e r e i s l e s s a r . 

c a r r i e r s  . 

C o n s u m e r b e n e f i t s 

1 5 . S i m i l a r c o n s i d e r a t i o n s a p p l y i  n r e s p e c t o  f c o n s u m e r  c B 

e f f  e C t  S 

t

i m m e d i a t e a n d d i r e c  t e f f e c t s w o u l d b e s m a l l . B u t t h e i n d i r e c seeking " 

v e r y g r e a t i n d e e d , p a r t i c u l a r l  y f r o m a s t r o n g c o m p e t i t i v e B C a l 
e i g n 

•ant 
d e v e l o p i t  s E u r o p e a n n e t w o r k i  n c o m p e t i t i o n w i t  h B A a n d t h e ma  ^ e 

. ei raft*

c a r r i e r  s a t H e a t h r o w . E v e n t h e t h r e a t o  f c o m p e t i t i o n h a s
.

 n 
J s i g n l 

C O N F I D E N T I A L 



C O N F I D E N T I A L 

n t r y i n t o t h e G e r m a n m a r k e t s o m e 1 8 m o n t h s a g o t o g e t h e r w i t  h i t  s 
C o * P e t i t o r s , 

r e a c t i o n s h a s l e d  , t h r o u g h t h e p r e s s u r e o  f e m p t y s e a t s t o g e t h e r 

W l t h c h e *
p fa 

a r e s t o t h e N e t h e r l a n d s , t o s u b s t a n t i a l l  y r e d u c e d f a r e s . A l i t a l i  a 

S l 9 n s o f 
r e a c t i n g i  n a s i m i l a  r w a y t o B C a l ' s p r o p o s a l t o s e r v e M i l a n . T h e 

S f i t s
 to th 

 c o n s u m e r a r e a l r e a d y v i s i b l  e a n d c o u l d g r o w r a p i d l y i  f B C a l i s P̂ t j . 

n e

a p 0 s i t  i 


t j - o n t o s u s t a i n a n d e x t e n d i t  s E u r o p e a n b r i d g e h e a d s . 

C O N F I D E N T I A L 7 f 



ANNEX C 

D U A L D E S I Q N A T ION 

Th 

a t  t a c h e d appendix g i v e s B r i t i s  h A i r w a y s ' e s t i m a t e o f t h o s e 
mark which might be l a r g e enough to s u s t a i n d u a l d e s i g n a t i o n , 


e

a n  d whe  i n t h e i r v i e w s u c h d e s i g n a t i o n s h o u l d prove n e g o t i a b l e , 

r

t o  §ethe  w i t h i t  s e s t i m a t e s o f the revenue e f f e c t f o r BA and B C a l 

d u a  l
 d e s i , 
Lgnation. I n g e n e r a l i  t assumes t h a t B C a l c o u l d obtain 
1 0  - 1 5 % 

o  f
 the t r a f f i c , t h a t BA would retain 30-40%, and t h a t the 
f ° r e i i 
C O m p e t i t i o n  w o u
that Be l  d continue to operate about 50%. I  t assumes 


&
w 0 u l  d  K ' S e n t r  Y would stimulate the market by 5-10%, and t h a t they 

— — — — - -" " -— — — J w — ' J * l J 1 1 i_ L l_. 

have ¥r\ u 
aff L  O c h a r g e l o w e r p r o m o t i o n a l f a r e s i n o r d e r to a t t r a c t 

t ions B A 0
 G atwick i n c o m p e t i t i o n w i t h Heathrow. On t h e s e assump-
P r e d i c t what revenue might be g a i n e d by B C a l and what 

S D v
Br>i+..  BA. BA's p o s i t i o n i  s t h a t on t h e s e a s s u m p t i o n s 


bai^ a x f  = a o n i a n c o u l d i n c r e a s e t h e i r revenue by about £ 7 7 m i l l i o n , 
anced ,

y
b r^ n

 m u c h s m a l l e r l o s s e s to BA, and t h a t t h i s s o l u t i o n would 
8 about +-K 

cne g r e a t e r c o m p e t i t i o n we a r e s e e k i n g . 
a r e 
 Dot i  n 


uhde> o p o s i t i o n to q u e s t i o n the economic a s s u m p t i o n s w h i c h 
r H e B A • <= 

thev +. P r o j e c t i o n s , though i  t would not be s u r p r i s i n g i  f 
tended +

tha^ to demonstrate a g r e a t e r p o t e n t i a l b e n e f i t to B C a l 
que*:*-. t h e m s e l v e s might f o r e c a s t i  f they were a s k e d the same ion. M 

Profit Moreover no attempt h a s been made to f o r e c a s t what 

^ a r i ^ , m i  S b t a c c r u e to B C a l , and we know t h a t b r e a k i n g i n t o new 

W e  a J U n i ° rhave

c o m p e t i t o r i  s l i k e l  y to be c o s t l y . However 

 a t > l e t o  a n a l s e  a n d
n a t  i o n a i y >  to d i s c u s s w i t h BA, the i n t e r 

it BA's e s t i m a t e s t a k e a c c o u n t o f t h a t d i s c u s s i o n , but 
^ e s  i f f n n e  S ° t i a t i n g p r o s p e c t s f o r a c h i e v i n g t h i s degree o f d u a l 
s t i i  i 
in the ^̂ S e  e ms d o u b t f u l whether the BA s o l u t i o n would be v i a b l e 

8 h - t
 o f the n e g o t i a t i n g p r o s p e c t s . I n p a r t i c u l a r we have 

° W i n8 comments: 

a. Ti K ' 
, r e
B A  °n< Madrid, Malaga and B a r c e l o n a .  a g r e e w i t h 

a  t
 i  f we wanted d u a l d e s i g n a t i o n , ai _ BA were a l l o w e d 
to take +-K • 
^ t n e i r I b e r i a n s e r v i c e s back to Heathrow, we s h o u l d 

0 r  i g e r be a b l e to m a i n t a i n the l i m i t a t i o n on S p a n i s h 
and  p Q 


r t u g u e s e f r e q u e n c i e s a t Heathrow w h i c h were s e c u r e d 

exch 


uange f o r BA moving to G a t w i c k . T h i s would t h e r e f o r e 

^3 s  i 


8 n i f i c a n t l  y to our Heathrow ATM problems. 
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2 

b . M i l a n and Rome. We shal l be a t t empt ing to nego 
r i g h t  s f o r BCal to serve M i l a n i  n compe t i t i on wi th B A  ^ . n t e r  , 
from Heathrow i  n the course o f the coming autumn and 
We have g iven n o t i c e t h a t we do not propose to exten 
31 March 1985 the e x i s t i n  g CMU which provides for s i  n 

• tv shar  l K 

d e s igna t ion on each rou te and r i g i  d 50:50 capaci y ^ 
but i  t i s by no means c e r t a i n t h a t we s h a l l be sue 
i  n secur ing our o b j e c t i v e s . 

,„ for mul t iP 1  6 

c. D e l h i . Our I n d i a n ASA does not provide i" 1 

d e s i g n a t i o n , and a l though we would not r u l e out 
b i l i t  y t h a t i  t might be nego t i ab l e w i t h i  n the exi • n 

H t h i s 

a 

B r i t i s  h share, we t h i n k the Ind ians would regara as e r v i c  e 


o p p o r t u n i t y to seek f i f t  h freedom r i g h t s on two t i  y r r e n  

week between London and Montreal which A i  r I nd i a t 

 to &1 

have to operate b l i n d e d . They might be prepare 
d

j Tndia> 

equ iva l en t r i g h t  s on two more se rv ices beyona ± ^ftns

t i o ^ 
these would be o f  than  t r a n s a t l a  i „c u l a t i o n .  less value  the

^,j,gnt ° 
the sc°Pe

The a d d i t i o n a l costs are not i nc luded i  n BA's cu 
I  f the above cons ide ra t ions are taken i n t o account, l i m i t e d  ' 
f o r dual de s igna t ion on acceptable terms looks decide0- ^ ^ s e  r 

On long haul routes BCal might be able to put two ^ ^ ^ i d e ^ ^ 

v ice s through Muscat or Abu Dhabi to D e l h i , a l b e i t at 
cos t , n o t a b l y on the Nor th A t l a n t i c  . We cou ld c e r t a i sc 0  

, i tut L efy 
v


i n t o Miami, and probably i n t o Toronto and Mont rea l , ^ ° u• i - i on  w oosed 

e n t e r i n g these markets aga ins t entrenched o p p o s i ^ oF D r  

• rf 1 ^ ̂  
h i g h indeed. BCal w i l  l have enough t r o u b l e f i n a n c i 
r e - e n t r y on New York f o r the next year or two. 

e r a tn* r 1 

The prospects on the long hau l ' routes are therefore  ^ 
a t * r a c t i v e or s u b s t a n t i a l than BA would have us "  ^ 

a 

. 4 . n - Ae where c a  J ^ remains i  s a c o l l e c t i o  n o f European o p p o r t u n i t i e s J  J 
u. c c s a  tfe& 

i  n general be i n v i t e  d to operate one or two s e r v i ^ n 
o  ma^y Q . wsGatwick i  n c o m p e t i t i o n w i t h three or four times „c>o&c 

here C1*" ^ ( 


e ' n e  n row. H i s t o r i c a l l y  , w i t h the excep t ion o f Pa r i s wn r e  

i n t o Heathrow has been l i m i t e  d by inter-governmen 



S y  c h 

e r v i c e  sThe  have made losses f o r BCal r a t h e r than p r o f i t s  . 

m i g h t do a l i t t l  e b e t t e r i  n circumstances where BA's 

W n ope ra t e 


anions out o f Heathrow were somewhat cons t ra ined 

n i  

r s t a n d i n g which i s i m p l i c i  t i  n the BA s o l u t i o n ) but 

s would 

a. .  a c t u a l l y i n h i b i  t c o m p e t i t i o n between the B r i t i s  h 
s on these s e r v i c e s . Where the f o r e i g n s ta te concerned S l s t e d 

0 na* ,  U n i t i n  g the number o f se rv ices a v a i l a b l e to UK 
vcne normal p r a c t i c e outs ide Europe) we would be i  n 

n  t o1 „ .  impose on BA and BCal whatever market shares we 
UK ^U J  -t-aDie and appropr ia te i  n the overa l l i n t e r e s t s o f 

a v i a - t i o n . 

I  n
 s h o r t 4-w 
f o _ . ' c n  ° s  e o f BA's proposals where dual des igna t ion i  s 
c i  i ould a l ready -have been achieved were BCal i  n a f i n a n a Posit- • 

• l Q  n to mount such c o m p e t i t i o n . 
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ROUTES PROPOSED BY BA FOR DUAL DESIGNATION 


T o r  o n 
t  o 


b ° n
to


J R l  SlNGn? N U  E EFFECT ^L iSSgg FROM 

°?fset to BA through 
deploying on other 
routes surplus aircraft 
Rising from dual desig
na tion- and from moving 
Us Iberian services bac* 

t  o
 Heathrow 


T ° T A T „ 
H E V
 * E LOSS FOR BA 


A S
 A RESULT 


BCal 

Revenue 

G a i n 


£  M 


8.0 

5.8 


12.3 

6.3 


12.2 


2.5 

3.6 

7.0 

3.9 


5.9 

5.1 


4.3 


£ 7 6 . 9  M 


BA 

Revenue 

Loss 


£ M 


3.4 

4.5 


4.3 

1.7 

4.0 


0.4 

2.9 

0.8 

0.4 


4.3 

4.6 


4.0 


£ 4 3 . 3  M 


£ 1 6 . 2  M 


£ 2 7 . 1  M 


£ 1 4 . 9  M 
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CONFIDENTIAL 

A PRIVATISATION: THE IMPACT OF THE LAKER AND OTHER US 
TRUST CASES 

The US l e g a l proceedings descr ibed i  n para 2 below have 
n E j e c t e  d to by HMG on the grounds t h a t a v i a t i o  n matters 

are 

J o i n t l y r egu la t ed by the two governments under the Bermuda 

Alp Sg 
vices Agreement, and are not subjec t to the u n i l a t e r a  l 

a p P H c a r - i „ 
L i Q r i or the penal US domestic a n t  i t r u s  t laws. An 

a c c e P t a h i 
OJ-e r e s o l u t i o n o f t h i  s d i s p u t e , as regards the past and 

'the 
U r e  » i  s o f major importance to our a v i a t i o  n p o l i c y  , 

Aether R  A • 
° A i s p r i v a t i s e  d or n o t . 

nere are severa l proceedings now pending i  n the US 
a Sainst  R 4 

A  a n  d o thers (paras ( a ) - ( c  ) and others which might 

* e ~ Para ( d ) )  . 

^ US Government Grand Jury I n v e s t i g a t i o  n . 

The Department o f Ju s t i c e conclus ions on 

t h i  s are s t i l  l awaited but are b e l i e v e d to 

be imminent. I  t i s now expected t h a t the 

Department o f Jus t i ce w i l  l s h o r t l  y in fo rm 

us t h a t the evidenc r found by the i^rand 
J u r  y j u s t i f i e  s i nd i c tmen t o f BA f o r p a r t i c i 

p a t i n g i  n i n t e r - a i r l i n  e t a l k s ( i n c l u d i n g w i t h 

Laker) on fares and i  n t a l k s w i t h US c a r r i e r s 

on frequency schedul ing . The Department i  s 

not however expected to f i n  d t h a t BA acted 
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p r e d a t o r i l y towards Laker . The US 


Department o f Jus t i ce (DOJ) i n f o r m a l l y 

.•potion 

agreed at the outse t o f t h e i r invest ig ' 3 

to l ay no more than a one count indictment 
naga ins t BA f o r each v i o l a t i o  n (maximum  f i 

O  A t o P 
US$1 m i l l i o  n per count) and to a l low B  « 
n o l l o contendere so as to avo id a t r i a l  ' 

. , „ _ weeks 
This cou ld now happen q u i t e q u i c k l y 

w ° u  l r a t h e r than months and i  n i t s e l  f
 T h  e 

r e a l 
m a t e r i a l l y damage BA f i n a n c i a l l y *

danger o f Grand Jury ind ic tmen t s would he 

t h e i  r p r e j u d i c i a  l e f f e c t upon the exi 

p r i v a t e s u i t s (see (b) and (c) below) a n  d 

t h e i  r r e a l p o t e n t i a l to t r i g g e r fu r the r 

p r i v a t e ac t ions (para ( d) be low) . 

P r i v a t e a c t i o n : Laker l i q u i d a t o r ^ — g 
1 F o l l o w i n g the House o f Lords dec i s ion  ° n 

r e e19 J u l y the Laker l i q u i d a t o  r i  s now  f ' 
s
c ue h i 
  

as a mat te r o f E n g l i s h law, t o pursu 

c o l l a P s <  3 c l a i m i  n the US Courts t h a t the
 aif" _,aker was causeu by the predatory


i l l e g a  l a c t i o n o f BA, BCal and other 

rl i e d f ° 
  

i n t e r n a t i o n a l a i r l i n e s  . He has ca i 

• u
 HMG 


documents l oca t ed i  n the UK whicn ni 

the  ? T  l 

o r may not decide to release under 
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Act Order and D i r e c t i o n s  . The case i  s 

not expected to come to t r i a  l f o r at 

l e a s t s i x months and c o u l d , a l l o w i n g 

f o r appeals to h igher c o u r t s , run f o  r up 

to two years i  f not s e t t l e  d out o f c o u r t . 

The sum claimed ( i n c l u d i n g t r e b l e damages) 

aga ins t one or a l  l the defendants i  s 

US$1050 m i l l i o n  . 

P r i v a t e "c lass" ac t ions 

These ac t ions (brought by contingency fee 

lawyers on beha l f o f the c lass o f i n d i v i d u a  l 

passengers) c l a im t h a t a i r l i n  e fares rose 

because Laker was put out o f business . The 

cases, which were s t i m u l a t e d by and are t o 

some ex ten t dependent upon (b) above, are 

u n l i k e l  y to come to t r i a  l t h i  s year . . The 

damages claimed are not s p e c i f i e d but could 

t h e o r e t i c a l l  y amount to as much as US$1200 m i l l i o n  . 

BA and the o ther defendants have moved f o  r 

d i smis sa l o f these ac t ions which are l e g a l l  y 

novel and which must be regarde^ as specu la t ive 

at p resen t . 

Other poss ib le p r i v a t e "c lass" ac t ions 

These cannot be r u l e d out and could be 
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s t i m u l a t e d by i n d i c t m e n t s by the Grand 


J u r y i n r e s p e c t o f i l l e g a  l p r i c e f i x i n g 


b e f o r e L a k e r ' s c o l l a p s e . ( S u c h a c t i o n s 


would be s e r i o u s f o r B C a l t o o ) . 


.  s u i t 
 a t  e


3 Immediate c o n c e r n r e l a t e s to the L a k e r p r i v a 

( ( b ) a b o v e ) . A l t h o u g h h e r e the c l a i m amounts to over 
pr&c 

US$1000 m i l l i o n i  t p r o v i d e s l i t t l  e g u ide as to what i ^ 
H n a y n i e n t 1 0 

a c o u r t might award o r to the l e v e l o f an agreed v 

c o u r t _ . Qx\tiy ^eS 


s e t t l e m e n t . D o u b t l e s s any/award would be s i g n i * 1  0 


o u g n 


t h a n the c l a i m but i  t i  s i m p o s s i b l e to g i v e even
a  r 

. 

e
i l d  °
 

e s t i m a t e o f what the f i g u r e might be. The sum wou 


by a s i x man j u r y and would depend on the l o s s whi 

p r ° v i  d , q  t l a w


l i q u i d a t o r c o u l d p r o v e . Moreover US a n t i t r u s t  ( 5 


A*
f o r j o i n t and s e v e r a l l i a b i l i t  y w i t h no c o n t r i o 

; O V e r y . 
i m p o s s i b l e to p r e d i c t how, i n the e v e n t o f recovery> 


 a  n 
iii of


any
would e n f o r c e any award. BA's p o s s i b l e " s h a r e 


 t n e  y 


c a n o n l y be a m a t t e r f o r s p e c u l a t i o n ; t h e o r e t i c 

 a  t 
be s a i d


might be f o r c e d to pay a l  l o f i t  . A l  l t h a t can 

w a r d
 a * 


r g
t h i s s t a g e i  s t h a t BA f a c e a r i s k o f a v e r y  l a 
e  a 

f

a^

 0
 
d 


•f amour'1' 0« 

them and t h a t an i n f o r m e d g u e s s a t the s o r t o i g a l 
1 0 
  

e
The  l * 

the e s t i m a t e d r i s k i  s not n»>£uible a t t h i s ^ a S e ' s a i t  5 


e S
t  ^
 
( w h i c h a r e not r e c o v e r a b l e ) o f the d e f e n c e aga 


a i n S
 

i s e s t i m a t e d to be o f the o r d e r of US$3-5 m i U l 0 n  ' 
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Because o f the r i s k s and costs i n v o l v e d (however good 
th 

defence) the vas t m a j o r i t y o f a n t  i t r u s  t cases are s e t t l e t 
°ut of c o u r t . Thus f a r , however, i  t appears t h a t the Laker 

^ u i d a t o r i s pursu ing t h i s c l a i m w i t h miss ionary zeal and i s 

j - iKely to s e t t l e f o r a very la rge sum ( f i g u r e s being 
xoned by the US l e g a l community a f t e r the House o f Lords 

c i s  i 
on began at US$100 m i l l i o n )  . What BA's share o f any 
e m  e n t might be i s again pure guesswork; c e r t a i n l  y i  t 

W  o  ^ l  d be 
very s u b s t a n t i a l . (BCal could a f f o r d on ly a very 
mod
e st o o n t r i b u t i o n ) . Possible se t t l ement f i g u r e s f o r the 
othe r  •
n


Pr iva te ac t ions (and any new ones) cannot be es t imated . 

° P t i o n s f o r BA p r i v a t i s a t i o  n to at tempt to o f f s e t the 
f f e o t  s  o f US s u i t s and meet the planned t imescale inc lude 

the f o i  l owing 

f l o t a t i o  n w i t h the l i a b i l i t y  . A n t i t r u s t 

l i a b i l i t i e  s are not regarded as an insuperable 

obs tac le to company f l o t a t i o n  s i  n the Uni ted 

Sta tes , and there i s growing f a m i l i a r i t  y w i t h 

the problem i  n the UK. At the end o f the day 

t h i  s i s f o r the market to judge but advice from 

the merchant bankers i s t h a t f l o t a t i o  n should 

not be jeopard ised i  f i  n the prospectus the 

D i r e c t o r s can s t a t e , t a k i n g i n t o account advice 

from US Counsel, t h a t the US s u i t s are unfounded 
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or w i t h o u t m e r i t and t h a t they w i l  l be 

v i g o r o u s l y defended. This i  s the course 

t h a t BA hope to pursue but which they 

are s t i l  l c o n s i d e r i n g , doubt less i  n the 

l i g h  t o f US developments. 

u(b)	 the a i r l i n e  s might reach an acceptable  ° 
-r t h i s 


xo f cou r t s e t t l emen t , but the t i m i n g  ° 

i s u n p r e d i c t a b l e . 

(c )	 BA may be able to insure t h e i  r i n t e r e s t . 

However they are r e l u c t a n t to probe too 

deeply i n t  o t h i  s unless and u n t i  l nece 

f o r f ea r o f spreading a la rm. I  n p r inc iP 

they appear to be s a t i s f i e  d t h a t insuran 
i v e  n 

 f o r any l i a b i l i t  y i  n nf a  Scover	  excess 01 

f i g u r e appears to be a v i a b l e o p t i o n . 

(d)	 the Government have guaranteed BA's ere 
e
°	 Th


agains t a BA d e f a u l t before p r i v a t i s  e 
„ the .  when p

Government could decide , a t the time 
^ nue af ter l l u
prospectus i  s f i n a l i s e d  , to i ~ 

. j 4-Q damageS 

p r i v a t i s a t i o  n a guarantee l i m i t e  d 
ei  n the Laker s u i t s or to the excess  ° v 

y
^ s i h i
 

predetermined sum (though t h i  s mign 


r e q u i r e l e g i s l a t i o n ) . 
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6 T „ 
i n c o n s i d e r i n g t h e s e o p t i o n s i  t i  s i m p o r t a n t t h a t n o t h i n g 


e
 clone w h i c h w o u l d u n d e r c u t t h e p o s i t i o n o f HMG i n i t  s d i s p u t e 

With t h 


^ne US Government. T h i s a f f e c t s o p t i o n s ( a ) and ( d ) a b o ve. 

So £ 


as o p t i o n ( a ) i  s c o n c e r n e d t h e a b i l i t  y t o f l o a t s u c c e s s 
u l l 
  y W i t h t h e l i a b i l i t  y may be d e p e n d e n t upon BA's unhampered 


a.b i i i t 

• L C y t o d e f e n d t h e m s e l v e s i  n t h e US c o u r t s . However HMG 


object,, 

t  s
 s t r e n u o u s l y t o t h e US c o u r t p r o c e e d i n g s and has i n v o k e d 


the prp
T 


iJ
- Act t o p r o h i b i t d i s c l o s u r e o f UK l o c a t e d d o c u m e n t s , 

c omrneroT T 

'-J-ai i n f o r m a t i o n e t c . T h i s i s s u e i  s c u r r e n t l y u n d e r 

O r a t i o n . So f a  r as o p t i o n ( d ) i  s c o n c e r n e d i  t i  s d i f f i c u l  t 


to see h 

now HMG c o u l d s t a n d g u a r a n t o r t o meet awards a r i s i n g 


^ l u  c e e d i n g s t o w h i c h i  t has so s t r e n u o u s l y o b j e c t e d , s i m p l y 

to  p U  r 


S u 
  e BA p r i v a t i s a t i o n . However t h i s i  s a p o s s i b l e , t h o u g h 

^ a t t r 
a c t i v e , o p t i o n as one o f t h e measures t o m a i n t a i n t h e 

U  K
 P o s i t 

t  l  o 
  n i  n t h e w i d e r d i s p u t e . 


7 
T h " 

n i  s
 p a p e r does n o t a t t e m p t f u l l  y t o a n a l y s e o r p r e s e n t 

0
 p t i o  rn s


I O  r
 d e a l i n g w i t h t h e h y d r a - h e a d e d c o m p l e x i t i e s o f t h e 

Q i s p u t e . I n b r o a d t e r m s t h e p o s i t i o n i  s t h a t i  f BA 


( a n  d
 BCal \ 

^ r e m a i n e x p o s e d t o c u r r e n t and a n t i c i p a t e d US s u i t s 


t h l  e
 fin 

a n c i a l c o n s e q u e n c e s a r e p o t e n t i a l l y v e r y s e r i o u s ; e q u a l l y , 


HMG
i  f  rt 

a e  c i d e s t o p u r s u e t h e d i s p u t e v i g o r o u s ! : t $ e r e c o u l d be 


a i  a r m 


i n UK/US a v i a t i o n r e l a t i o n s w h i c h c o u l d g i v e r i s e t o 

^ B A •
o u t BA's s e r v i c e s t o t h e USA. E i t h e r way a s p i l l - o v e r 
P r i v a t i s a t i o n seems an unavoidable p o s s i b i l i t y , 
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