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CI@!ATION AUTHORITY'S REVIEW OF COMPETITION IN AIR TRANSPORT

<:§;Q; andum by the Secretary of State for Transport

Cab i ;
Hiniget discssed this topic on 2 August (CC(84) 29th Conclusions,
o © 5) and asked me to prepare a further paper analysing a number

consj . s : : :
regslde\:‘atlons. this note I examine the main points; they are
Sed in more (#et))1 in the Annexes.

COI“IPETITION @

2 .

Proteitr transport in eas has for many years been heavily

ring fEd from real comp . Our policies since 1979 have been to

event Ull and fair compe¥f
benefﬁally be judged by the
&% We1§S of increased compet
Titigy aS among British air

into the airline market, and we will

to which we succeed in securing the
between British and foreign airlines
hemselves. We want to privatise

ion fair between our airlines, and
he more efficient than it has

e want to ensure that the

is is already the case on

nd on European charters,

European scheduled services

ition. But now, within the
With p ;nngN, we have authorised United Kingdom airlines to compete
Quality 02 SEVe¥a1 routes with a marked effect both on fares and on the

etherISErV1c§. In Europe I hope that our r agreement with

c?mPEtin and§ will be followed by others openi way to more
diseyg ig S€rvices at keener prices; we have emba bilateral

Degor i, §ns With Belgium, Germany and Italy, as wel ltilateral

i e Powerng Within the'EuFopean Communi?y. But this ake time:
Ctweey national airlines which dominate short-hau

€ No .
Until':th Atlantic, on many long-haul rou

e . .
ave b, cently our own domestic services

ensurin the Unjteq Kingdom and Europe have a strong inté
Cthreay tha? any competition which may be allowed does not ously
ang from EhE1r position, especially on the valuable trunk to

Ondon,
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The independent airlines have survived and grown over the last

L
Cﬁ%&% few years, partly through the Civil Aviation Authority (CAA) pursuing

30;1be?a% Pol%cy of trying to give them routes in order to increase
t?9t1t1on with BA, and partly because of BA's appalling inefficiency
1l about 1981. Under Lord King BA has become much more efficient,
Indeed aggressive, and now seeks to undercut its much weaker
titors. BA has 81 per cent of United Kingdom scheduled routes,
2 1 as the dominant position in Heathrow. This leaves too few
¢ d lucrative routes for the independents, to provide them with
ugh base from which to continue to compete with BA. British
a

'(BCal) and the smaller independents, British Midland Airways,
ﬁ§%§?2UK’ etc must be given opportunities to carve out networks

a
Caleq
Dan-aj

s, both at Gatwick and in the regions.
Seip

; Ompe i
int ernat iOnal

on needs strong competitors. We need independent
her than just one airline - strong enough to compete on
routes for four reasons -

4. Without
from other B ney!
ctarrier to slip
enjoyed for so

b: The very existée
airlines ensures compedNpg management styles and philosophies
0 that, even where dif
1“dlr2ct1y our airlines<§
€ach other higher than mip htherwise be obtained.

stimulus of actual or potential competition
airlines, it will be too easy for a single
into the cosy arrangements BA has

2% By ensuring other Brit¥g]

: lines can compete with BA,
Particularly BCal at Gatwick, o ensure that because of
toetCOmpetitive spur our ?iv11. ans?ort'is better placed
else:Ee advantage of growing liber sation in Europe and
ere, thereby enhancing the ts to the consumer.
d, . Total reliance on BA would mean<§§giforcing the dominant
gziizlon which Heathrow enjoys in int. national scheduled
B CES- Unless we allow other.;arrlers to d?velop t@elr
permor § at other airports, we will be co?demnlng Gatwick to
.nanent second class status and the regio =7531ports to

€lng ancillary satellites largely feeding i ¢
6 ©

Passengers down to Heathrow.
. BC 1 5 1 . '
and thea% S track record in trying to introduce lower into Europe
inherent act that it must operate from Gatwick - where at an
OPeniy 1sadvantage - should ensure that it aggressive es any
We areg;rwe can make for it in Europe. But even BCal is at unless
e

Lo yejg Pared to do what we can in the context of BA's p ation
Orce BCal's financial position.

2 %

228
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?. . - . .
Cﬁ@;ﬁ The caa regard it as axiomatic that we want an alr transport

in ] 1 at w
engUStrV which comprises a number of airlines, strong and healthy
ir?gh to provide a competitive spur to BA, and to compete with foreign
'lnes wherever we can get international agreements to do so. The

§ recommendations were all aimed at these objectives. In summary
Were -

 On international routes whenever possible to encourage
ugh the licensing system other British airlines to
mpRte with BA.
b,
to
Prici

n_domestic routes to liberalise market entry and cease
ate fares (apart from safeguards against predatory

Sa ngif;engthen by legislation the Authority's powers to
pro?ote the sound development of the industry and deal with
anti-competitiye behaviour.

d. _ To stre th‘ J- both BCal and the other independent airlines
dgainst being @- out of business and to enhance their
: .;ff making available to them BA's licences

ability to co
mp
apia and Harare (Zimbabwe) from Heathrow;

:Qr routes to Saud]
B?d to certain Europpg
'mingham and Glasg§

N
8 and b can pe achieveé%§£i§>n the existing statutory framework,

Y a

agrezdamendment to the Author icensing policy. We have already
devel Sugr they should be enco ¢ (powers to promote the sound
ommongment of the industry) was ly opposed in the House of

1 of freedom under the

to widening it so that they
for deciding the structure
t great uncertainties in
jvatisation. I am sure

Statyute The caa already have a gope’
Woulgq aand there is widespread opp¥s
5 ive delegated to them respons

the mindndustFY- Moreover, to do so w
Ve a) ws of investors at the time of B : '
fa1y tﬁnt to prevent anti-competitive b our. This function might
the e €T to the CAA to monitor and safepjhard or alterna?ively to
Powerg iCtor General of Fair Tra@ing to control, perhaps with extended
transfern respect of civil aviation. d (the proposals for route

that thES) Present a more difficult problem. The an be no doubt

' B

ei

flgureS Y Would benefit the other airlines. Annd

airlineS?hICh try to quantify that benefit and reba to those

O engyye PifsenF f%ngnc1al perfor@ance. They are \ y gssgntlal
?articula f € viability of the private sector carrié 18 18
1nsuffic-r ¥ true of BCal, whose present route structu ;
Whi o, arlently profitable and too heavily oriented towarg@$ Qodntries

e Politically unstable or have currency problems or )
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9. 3 . . . .
C%é;> ot OUr ability to confer these bemefits is constrained by other
C:§§§ nSlderatlons, which are reviewed at greater length in the Annexes -

View Parliament would take of such action;

céffj> . the means at our disposal to bring them about and the

<§§§§b- the effect they would have on BA and on the prospects
I Privatising them early next year; the latter is also

€ct to:

e risks associated with the anti-trust actions in the

Un ﬁtates;
d. ¢ takings given by Ministers in the last Parliament
about e integrity of BA's route structure,

BA'S SoLUTTON

In. 4
be ge S an alternag}

Signated as
B elj :
leve this coulf

to route transfers BA has proposed that BCal
eeond British carrier on a number of routes.
substantially to BCal's revenue and profit.

SZriigzld Pro quo, B‘n want to.move their.Lisbon and @adrid
With ex: back tO_Heat_ pom Gatwick aqd-estlmate thgt?hls, together
Winipje Ia traffic stlu-gaiiﬂ\py the additional competition, would
°ng-haelthe cost to t@Eu BAnave suggested a mix of 13 shor? énd
carrieru Toutes on-whlch B uld be added as the second British
| designaé' However, it seems -ly-we could secure BCal's
| concerneson at an acceptable ith the foreign Government§ ,
; Te exami On many of lfhese rou \ e prospects for due'il designation
‘ give BC ;“Ed fuyther in Annex C: ; proposal does not in any case
preSEntal_anyt?lng they cannot in eXy already secure under the
{ Seek ¢, lcensing arrangements (ex () assurance Fhat BA would'not
BCa1 ¢, thwart BCal's entry on the r§ Indeed it would require
inaHCial their curre?tly inadequate
Prob]eq llnase. I cannot regard BA's p | as a solution to the
altery ;-a though it goes in the right d ion and I see no

atlve to route transfers of some kind\from BA.

0P
TONS FOR RoUTE TRANSFERS

11
the So far as BCal are concerned, the options f ttansfer might be
Touteg to: @
:ﬁ Saudi Arabia: thereby reducing BA's 1984-8 quer by
abOUt £77 million or 3.3 per cent and operating prg
Out £(22-25) million or (7.8-8.9) per cent.
b.

i 'Harare plus those of BA's Gatwick services appro
41%s operation: reducing BA's turnover by perhaps £3

grsl.a Per cent and operating profit by about £7 million

*2 Per cent,
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The Caribbean: this was not suggested by the CAA who
Preferred to recommend the Saudi Arabia routes for transfer

fr?m BA's network. The Caribbean routes do, however, fit in
Quite well with BCal's existing operations to South America
and southern United States. Their transfer would reduce BA's
tufnover by about £50 million or 2.1 per cent, depending on
hlcb particular routes were transferred, and operating

fit by some £(5-10) million or (1.8-3.6) percent.

S;%; Since they are more profitable and more easily extractable

1

Si: BA" re c?rrently_licensed to serve Riyﬁdh anq were they to do
the g(9 ating profit on services to Saudi %ra?la would fall from
becayge million figure above to some £16 million. This is
weekly ft .alrlln?s would have to'share-the fixed number of
Serviee Ez encies available to the United Kingdom, so that a BCal

€ fhe yadh would reduc? ?he n?mb?r of flight§ BA could mount,
audi Eoment, ho?ever, no Br1t1§h airline serves Rlyadb and.the

BCal ' ave made eaz.' they will not accept dual designation.
Proposed sf vige is effectively blocked as a result. The choice

€refore betwsq; sferring BA's Saudi routes to BCal thereby

also : 7 X
to ac2110w1ng them -@ rate to Riyadh since the Saudis seem willing
Pt BCal as thy /‘? e designated British carrier; or not

tran =

takesﬁ?rrlngtheEXiSti': LePtes, in which case we would be forced to

singullyadhcﬁf BCal and (g i\t to BA, I regard the latter option as
arly unattractive

arts e 23t would mean not only denying BCal two
Sozisc:}arly profitgble ro ¢ﬁ’F : recommended by tbe CAA, but it
to °Pera:0 mean taking away<-i:? BCal the_one Saudi r9ute they hope
ot onp E- I therefor? favob §ferr1ng the Sau41 routes to BCal -
simple Y because of their prof ty but because it would be a

and clear cut operation 1 ipg relatively few staff,

3,
implizzzgver’ transferr%ng Fhe hig. gﬁé:bfitab%e Saudi routes may have
ereforeo?s for privatisation, whic é%;ﬁéal vith later. I have
aboye L ooked at other optl?ns les y to BA and have set o?t
OPtiong seem the two most likely can . The second and third
¢ould, of course, be combined.
14,
E:efe is also the question of transferring BA's European services
the ¢ glonal airports to other independent airlines, as proposed by
behalf éf Repregentations have been made to me a the proposal on
cﬁrriers the airports themselves and also on bebalflof the independent
alrports' The former see the loss of ?A Europeﬁn
Provige aas a threat. They do not believe the inde .
ave ¢ 1 Satisfactory alternative, and passengers wi ngreasingly
that ravel via Heathrow. The independents deny thi
becay €Y will offer better services at regional airpor
While they wish to carry passengers direct to European des
to £i17 PrEf§rs-to channel all their passengers via Heath¥@@ 1Y) order
SNYSate UP existing services. I am reluctant to deny BA a Pregéme at

time ,POTt since this would only diminish competition. At t

3

should like to encourage the independents to develop
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Cié;Q :EtVOrks in competition with BA. We might therefore transfer to them
<ﬁ€§§ thme of BA's business routes to Europe leaving BA with, say, half of

ui Toutes in terms of capacity and in particular with the sort of
OPean destinations they could eventually develop as points on

lum and longer haul routes. This might cost BA around £27 million
+1 per cent of turnover and £2 million or 0.7 per cent of operating

t
ME§§§£:§>§FFECTING ROUTE TRANSFERS AND ATTITUDE OF PARLIAMENT
15. . -

. 1(§§§>are discussed in Annex A. In theory there are three
POssibj 2

“Ya

8 (B) apreeing to relinquish the routes without compulsion.
LIS mary legislation giving me the necessary powers,
c

J Use of my—powers as sole shareholder of BA plc.

it clear that he and his Board will not accept

Tout 2 3 .
Prepz transfers witHg egislation and that they would not be
2 feczed to acquiesc e use of my sole shareholder's powers to

o} ransters. ynig
chan iegl§1at1°“' I do

unde% N 1ts view in the
tran.. P'® Present timetabl

ould insist on using my powers, rather
ate highly the chances of the Board

ns 1 . .
is Eers could only realis be effected through legislation.
in e as the advantages vis-a i‘QCH;rliament set out in Annex A and
Fticular means we may be S81® Pg avoid criticism in Parliament -

ac
1egislation (Civil Aviation Act

b-

That I had gone beyond t'1:;§;§ntions of the privatisation

That I had not safeguarded ue of the public assets

€0trusted to me by Parliament.
7 :
reCeiLeglslation also means that we could certain which airlines

°°ntr3$2 Toutes vacated by BA. The Bil} woulq be very short but .
S Isial and we'could not re}y on its be%ng enacfed bef?re mid-
in 198 yti985. Inevitably this will delay privag ion untl},}ater
enforeg an presently planned. BA have also sa t a decision to
Y BA unl-foute tr§nsfers, by whatever means, could

lons designed to frustrate privatisation.

EFFg
T oF ROUTE TRANSFERS ON BA AND ITS PRIVATISATION cﬁQQ

18
of BAfnne§ B sets out in detail the information we have on t

lnances and staff of possible route transfers. BX'S
vVerse effect of the CAA's recommendations are high
§ particularly on the profit contribution. This is

s
of the 0
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0
6?223 to be absorbed on other services, reducing their profitability

6:335::c;ea5t for a while unt%l offset by growth, or reduced by trimming
‘ﬂ"c COSts. Implementation of even the full package of transfers
ommended by the CAA would still leave BA with one of the largest
Works of international scheduled services in the world.

BA's prospectus; and that they judge the risks unacceptable
the p 'Q;£§> Hill Samuel also advise that any transfers would threaten
5k

:;§§£}ion timetable unless it were clear that they were a
¢

111 Samuel's present advice is that the risk to privatisation
cofit lost to BA because of route transfers would increase

Cosopey er?ise §nd that the BA Board acquiesced and subsequently
Povers ate‘- ?glslétlon for transfers w0u%d b? drafted‘to ensure the
eXereisexPl d immediately after use so making it clear it was a one-off
A Obta§. Nevertheless, we have to recognise that the price which could
Proport°ned for the §har?s might be reduced_by more than the

lonate reduc in prospective profits and that a transfer of a

arge aéiiﬁé Saudi routes would create a more uncertain

@than the other options considered in this

20
fo; SB? May need to be Gﬁégjﬁ- retain part of the proceeds of the offer
reaSOnabl "1:5\market next year w1t§ thg pr?spect of a
Althou g = bala?ce sheet Y ;‘;pnonths following pr1v§tls§tlo?. '
late iﬁ I;f 1egls}ation foF Loirte transfer§ delays pr%vatlsatlon until
E“Tthe 85 BA will certalnl*‘ﬂp le to improve their balance sheet

a T and may be able to trade i

togeth r way out of the debt problem
Privag; €r obviating the need f to retain any proceeds from the
'Sation. The transfer of r however, does little of itself

0
brozﬁieCt this question since the f \al effect is likely to be
Cash fioneutral in terms of the balan et. The benefit of BA of
Payn M the sale of surplus aircraff jg1ikely to be partly offset
€0ts to surplus staff made redu r transferred.

Privagise BA I doubt if it would be poli {Sg%iy acceptable for us to
A and allow them to keep a subst¥ntial amount of the

Bain peq (perhaps £(100-200) million) and at the same time ignore the

the . 5 Ommendations of the CAA Review, which are designed to protect

hejy vaSOf the industry from the very real possipjinny that BA, with

Mongy U market strength and this "further inje of taxpayers'

Predat' Will set about eliminating competitors, by

Ay Pricing, (which will always be difficult at)s
THE n
LAKER" L1T16ATTON
22
+ 0 Sl
anti-t:ﬁ ablll?y to privatise early in 1985 could be threat y the
With ¢ est actions in the United States courts or by a seri \
United United States Government affecting the continued op of

United Stngdom/United States air services if we continue to re

dtes anti-trust jurisdiction. Annex D summarises the éfé@é}

CONFIDENTIAL

o
k4

233




l

CONFIDENTIAL

Q?E:D
C?Q;E POSition and prospects. Present and potential suits are of serious

iizzirn both as regards BA and BCal. If BA remain exposed to anti-
G act10n§, successful privatisation would seem to be possible only
€Y can insure themselves against penalties, or if we and the
<§i§bard are able to say honestly in the prospectus that the claims are
Out merit, or if the Government agree to indemnify them against
S. Although this latter possibility is not entirely to be ruled
2 r BA gand possibly BCal) in the context of an all-out dispute
that 57 United States Gover?ment,.l think all colleagues are agreed
uld be unwise to give such an indemnity simply to achieve
ation; such an indemnity might in any case need legislation.
ly be considering whether, in the aviation context, we
live with United States anti-trust laws or continue to

Tesj ; % . z .
aw;St b ppropriate means the unilateral application of their
Eith to mafglers bilaterally regulated under our air services agreements.
afs €r wa ere is a real risk that events on this front will adversely
€Ct the market.
23,

gzsﬁezsgt@ons. e hgve another high season's profits to repay
REViewI'l lmprove th<:u1ty. We would be able to pursue the CAA
egisla:.recommendat.n;?’ﬂ a more or?erly manner working through
an lon, and we wo gﬁ;ﬁve more time to examine the advantages

[}

mattdlsad?antages of tra ‘if:\‘ing particular routes, and to deal with
€rs like pricing of & s;”p and staff redundancy in BA.

A deferment ﬁggg%d upon us on "Laker" grounds would have certain
B q

24, "‘\
B I have set out above -1@ for route transfers on the assumption
¥e can sell BA shares with

Colle risk of the "Laker" litigation.
delg dgues will recognise, how&¢e hat even if we decide not to
hurrgegr1Vatisation by legislat? transfers there is a risk
eventy dction may prove to have

necessary if nearer the time
" tisation has to be deferred
€r" grounds.

Govg
RNMENT UNDERTAKINGS ABOUT PRIVATIS@

25, e

Statecrltlcs of the CAA Review in Parliamexy and outside have quoted
angd ofﬁnts @ade by Sir John Nott, when Secretary of State for Trade,
woulq €r Ministers that BA would not be broken up and that there

on "y, do force us to conclude tha

s Darg? "no arbitrary reallocation of routes". latter assurance
Ney icularly called into question by the CAA' osals.
€rthele

Noy takin Ss, whgt was s§iq then shou}d_not @e_a
e can arg the right dec151on§ for ?rltlsh civil a
Were muchgg?that assurances given five years ago, wh

1fferent, should not be allowed to fetter a

Gnve
r TRAT A 3 .
mattezme“t 1n 1ts efforts to promote competition 1n air ?rt, a

o prevent us
as a whole.
rgumstances

Eransfeto which we now feel we must give precedence. Legis

TS would in any case give Parliament a chance to ju
On this question.
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OTHER CONSIDERATIONS

E?i As an alternative to route transfers, BCal would be content if we
0

Wed them to operate international services from Heathrow. BA have
further large competitive advantage from their Heathrow base. But I
¥ We cannot contemplate such a change. It would be totally against
Policy followed by successive Governments for the last six years

uce congestion at Heathrow. We have managed to impose the policy
ign carriers because we have adhered to it ourselves resolutely.
lowed BCal to move to Heathrow, we could not reasonably refuse
0 A ther British as well as foreign airlineg to do the same, and

ve to force a proportion of BA's services to move to Gatwick.

X of new services would swamp the airport's facilities -

ﬁzrticula e runway, already used to capacity for about seven
fours a da New domestic services which have been permitted have
nezgd great Wifficulty obtaining the landing and take-off "slots" they

Incoming international airlines would have the same problem on

a :

damuch larger scale; they too want to operate at the popular times of

aty; Which of ten o match convenient departure or landing times
he other eng t oute, or restrictions such as night curfews.

e : @ .
Should either be to abandon the limit on air transport

hang] ; which in uld have serious implications for the
of BAlng of the Stanst iry Report, or move a substantial number

S€rvices out of H

RBCOM{ENDATIGN /
28

My conclusions are that

a, If we are to adhere to

1985 ve shall have to devote
Proceeds to strengthening BA'

b, We cannot do that and dismi/ﬁrecmﬂmendations of the

plans to privatise BA early in
iderable amount of the
e sheet.

1 . 3
ZAA S Review; we must take the min eps to ensure a
Ulti-airline industry.

c.

2l In view of BA's attitude, we should legislate to effect
ute

transfers even though this will lead to our delaying
prlvatlsation, possibly until November 1985.

d,

(althsuCh transfers would strengthen the rectp) airlines
Ough BCal would still be vulnerable to re e
Problems or political instability in countries es) and
Eive them a more secure future to provide the confp hon we

11 increasingly want to see.
€.

It There can be no question of relaxing the ban on
er

National operators at Heathrow.

lnyj . .
te the Cabinet to endorse these conclusions.
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tTansfers which I have set out. Depending on what Cabinet agree,
2“‘3 next step would be for me to inform Lord King of our decisions,

@ 29, 1 also invite colleagues to consider the options for route

Will report the result immediately to colleagues. I think it
.ld be wise to publish our conclusions in the form of a well-argued
e P

%,

i i

aper,

D Z
€Partment of Transport

7 September 1984
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?\EINEK a

Rangy
YER op 4
OF ROUTES FrrOM BA AND THE RISK OF CHALLENGE - LEGAL AND

®Rop
R ASPECTS |

IETY

T'
anne )
Bryg X descrlbes the means by which a transfer of routes from
tish 4
Al e ; :
tWays could be effected, including an assessment of the
of i
lega) challenge,

B
&L ASPECTG
Yo
3 18 by the Directors

If
Lo

risk

and considers issues of propriety,

the g;
i\ dlreCtOrS thought that they could reconcile a decision
rr

tothetl:rrbute licences with the fiduciary duty which they ove
thmmmva Q:HY and employses it would be possible for the directors
Ig um?'di © decide that BA should cease tc operate certain routes.
ahhmz SO no alteration of the Articles would be required

r be .
the .. Cause of tpe controversial nature of the proposal,

dlr
ecto . %
rs . 5 & ;
%esh Woulg Undoubtedly reguire a prior authorisation fromn
areh
0l :
ders in general meeting consenting to their provecsal.
’

hoy
Sve : : \ ‘ :
QNQSQ Ly Unlikely that the directors will agres to this

thel . .
0fthe Y Will pot be persuaded that it is in the interests
Shar
€h
rm“es' ©lders ang the employees for BA to cease to operate
" Unle
=8 they are SO convinced, this course cannot be adoptad,

Use o
;TNH\$£3~§hareho

I ——==00lders' powers
q%

Org
B
'dire OT the Government as shareholder to be able to compel
e

s '

£0 Telease any of the route licences held by B2 it
W LSt 1
hig . 5

1]

necessary to amend the Articles of Association,

® the

Articles at present erntrust to the directoirs
&

the Company and impose restricticns cn the circun-

-l
n Wh
iRk el N : : d :
0 the Sharsholders may give 1nstructions :o the

231




2.

: dopnprem o . 2 < ‘hare‘ l
directors in this respect. Since the Government is the sole °
paSSing

holder the Articles can be amended gquite easily by the
gers

of a special resolution either at a meeting of the sharehol
which may be held at any time once the necessary consen

the meeting at short notice have been signed by the sharehOlde
or by all the shareholders signing the resolution in writind:

The Articles could be amended so as to require the directors
-glutio"

resolution, The 'shareholders could thén at any tiﬁe by resg
with

carry out any instructions given by the shareholders by( 8

instruct the directors to cease operating the routes forth

or by a specified time. It may also be necessary t rat®|

directors not to contest the grant of a licence to &n¥y ohleR

on the routes in question.

"

4. The shareholders powers, however, can only be used 1" thlsysteﬁ
way to govern BA's actions; they cannot affect the llbenSing
r no longe- né
m contest.

0
used by BA (except to the extent that Ba is prevented = eas®
ip 1858 7

for the grant of the licences sither relinquished <

applications for the grant of licences on the routes
facilitate

to operate i . ' i '
perate). This course of action will, therefor€s uarmﬁ

a transfer in the set timescale. Bcél will still have 7
the usual licensing procedure. 1Its applications £© the cap
have to be jucsed on “heir merits in accordance With the cap’ !
statutory duties; it is possible that other airlin® wild he
£ gtate and

such applications. Appeal lies to the secretary ©

will have to malnualn impartiality between competing *

that his appellate role is not prejudiced.




re” |

3119

)

3

Eﬂﬂiﬁﬁ_&hallenge to the use of the shareholders powers

D%

ﬁ transfer of routes is likely to be strongly opposed by

both the directors and employees of BA and an attempt to challenge
the Validity of the action by either of them in the courts

€amnot be ryjeg out. However, even if the directors have

carrieq Out an improper act it is for the company to commence
prOCEEGings to seek a remedy (i.e. in practical terms for the
shar@holders to initiate the action). It would be completely
flovel for employees to do so, or for the directors to do so on
heir OWn behalf rather than on behalf of the company.

SCause of this any action brought by the employees or directors
flight be Struck out before it is tried by the courts. However,
s Court might be influenced by the highly controversial nature
°f the Shareholders action. and the perception that it would be
harmEUl to the company and the employees and might accept an
“¢tion by the directors for a declaration whether they would be

i Breach of their fiduciary duty to the company by analogy with
5, Milar aCtion by trustees. Nevertheless, in this event the

s9al aCtion should still not be successful because HMG is sole
Shareholder: although it would be embarassing for HMG (the position
S De Very different and the risk if challenge so great as

tom
ak
€ this course totally unfeasible if there were minority

Sharep,
(o) :
lders whose interests were affected). Moreover, future

Shay
€ho e . : : . ;
lders acquiring their shares upon privatisation will not

at th
at ;
time be able to commence proceedings to challenge the
action : they

% Will not be able to question past actions of former
hareholders

of which they had full notice (by disclosure in

the
Pr
OSpeCtus) at the time they purchased their shares.

directors or employees were able to amount an action,
of challenge would have to be any one of the following,

Teasons given in relation to each it is not considered

those grounds are well-founded (even if it fell to ?:38
']




be determined on its merits).

£0
. . 2 : ct0r5
(1) To comply with the instruction would cause the dire

iding quey

breach their fiduciary duties, in particular the overr oan
comk

' g g : g s : the
to exercise their powers bona fide in the interests of

(including present and future shareholders). Wherey
; s of
Articles of Association provide for a division of povwer ¥
} l1ae
reho-
management of the company between the directors and sha

ers tO th
ed by ghe
gfor®

and reserve the powers of decision in certain matt

e : t
the directors' duty is to comply with instructions, ves
thel

any in

aﬂﬂot

Articles in the general body of shareholders. Wwhilstr

m
they will owe a duty to act in the interests of the conE

o Ehey &

the manner in which they carry out such instruction in
to PE

; - it
refuse to carry one out because they do not consider

the company's interests,

A out
. g i 1ng
(2) To comply with the instruction would require® carry che

: g in
is not authorised by its Memorandum to do) or which wé 115

: c
of some prohibition of law, The giving up of routes

into neither of these categories,

(3) The Articles d4id not authorise the shareholde

; . ; : in
particular instruction to the directors or that the

: . ; .3 down
was not given in accordance with the procedure laid

. . ; ; : o b
articles (e.g. the Articles required instructions t

: iy a an
special rsolution and the shareholders passed only

PR

=

—y




5.

res°1u+_ 4
~lon), It is for this reason that the Articles would have

€ an - t . .
€nded before an instruction could be given and there is

0 reas
on Why, as sole shareholder, the Government should not comply

With . :
he dPPropriate procedures.

(4)
To
EOMPlY. would cause the directors to breach their duty under

On
o Rolof the Companies act 1980 to have regard to the interests

the
en : 3 : ; :
aumnt Ployees 1n performing their functions. Again, however,
1

n (l) A
doy 8dOve, if the Articles reserve to the shareholders the
er t
DAt S ; : .
ake decisions in relation to the operation of routes

ang .
1f th ;
tha ; : ! :
o5 t Power 1s exercised, the directors have nc function
Srforp
m ’ SRt : T
du " !N the taking of that decision. The question of the
Y Unde, S :

€Ction 46 will therefore arise only as to the manner

Ll
n Whlch the

gy directors carry out their function (which is to comply
the inst

TUction),
Leg:
Slat -
lon ) !
;fL;H““‘*hﬁg_EEEXLde for the transfer of routes
Oute £
in197l fansfers from BA to BCal have been effected twice before
ang -
dh@ct 1975 by use of legislative powers, Neither means is

Y ap 1
isdif SPropriace as a precedent now - the current legislation

In 1971 the Secretary of State used a power of direction
€ sta .
reatig tut°ry Corporation which is not available for use in
nto d
the ®Xisting public-limited company. In 1976, with the

tothe “ooperation from BA, a power to give guidance

: Ove : 4 : ey : e N
thlsso Eadts licensing decisions was used. Guidance of
r %
s o : :
“anon 3 longer Possible in view of the present statutory
Shig
0 Db K
mmver €tween the caa and the Government. The precedents,

Drov- :
lde Something of a guide to the provisions which would

239




- d
v Se”tle
be needed. The exact form of the legislation cannot be Set ;
. =aq€
L 1 3 1 envlsag
until the details of any transfer are known, but it 1S £
the
y - 2L more
that a relatively short bill would be required, with no

wer
e a genefal pe

a handful of clauses, giving the Secretary of Stat _qoke
: re
<5 caA to
(but a once-and-for-all power) to direct the yc;wﬁ
1 =4
: rant
or amend route licences specified in the direction OF g chet
n e

: P : : tio
to an airline so specified. It would be for the direc

id
so as =° 8

than the statute to identify the airlines involved

problems of hybridity.

of the exercise of'the powers. The circumstanc
different now where the new legislation would be tail
the needs of the Government's objectives and cou

so as to make it immune from challenge,

PROPRIETY ASPECTS

ts
. 5 X ‘ spec
9. This section of the annex considers propriety g ofeﬁf‘
ns
g . . e med
licence transfers, with particular reference to th

route transfers, and the question of compensation.

ieans of effecting route transfers o shaf

. | e V]
10." If route licence transfers are effected by U® v EhE
! é
is complicate

powers, the Secretary of State's position

following considerations -




Y
b

70
the Secretary of State has a fiduciary duty to safequard
the value of public assets - but compulsory transfer-would

be likely to reduce net proceeds from British Airways

Privatisation;

this aPproach would go well beyond wha was intended at
G s { ! : el ;
he time that legislation enabling British Airways to

be j ;
Converted into a company was before Parliament;

t
he Secretary of State would be using his power as shareholde

Whi . : \ : ;
ich is e€ssentially a commercial role, to achieve something

whi : ; :
HChiiis not in the interests of the company but in pursuance

of : : ;
the Government's statutory aviation functions.

'
! the Cirg

fun the
i

ums; = ;
Stances transfer of route licences by such means would

Tisk :
of Parliamentary criticism in relation to the way

i
thh the Secrn

in@s tary of State had discharged his several responsibil-
. n i :
%Oww Particular he would be liable to  be criticised on the
) s 0 f ;
dlsregarding his fiduciary duty.

|
. In

h °Tder tq resolve stri esti i 3 ity
lchw €@ strict questions of propriety and regularity

Quld
Ot i i 1 1 . .
theseh herwise arise it will be necessary as a minimum for
.ret
Y of State to make &

8
ach Stage X

Of-the

complete statement to Parliament
“ 91s proposed course of action with an explanation

faso

Iy ns . .

hefina forit and the best estimates that can be made of
t°pr0v1 ®ffects, The alternative approach of legislation

e fq
‘5 Ll . .
See fOute transfers would nave the advantage of divesting

(o}
~

ary Of St 4 A . . ’ 1 s
Sty ate of sole responsibility as shareholder £

g
Con
PulSOEY route transfers; legislation would in

i
Hh
H
(D
0O
o




g.

make compulsory transfer the responsibility of Parliame

whole.

Compensation

12. A further question concerns ccmpensation and the ™

settling the value of assets and liabilities to

There is an important distinction to be drawn here bet¥

. 55
of route licences and transfers of assets and staff &=

. - L e
with the routes concerned. Route licences in themselV

; : e
inherent value = they provide an operator with the pot

i
earn revenue: but they are not 'sold' by the CAA and

gut the cost ©
e

straightforward to put a price on them.

including staff, associated with the operation of o8

assessed.

: ! s ¢ ; an
13. Where the airline to which route licences ar€ tr

ss
(the 'transferee') agrees to take on the associated @

50
staff), and on the basis that a fair price for doind

established, Parliamentary criticism is likel
the reduction in British Airways' revenue earnind P
could be answered by reference to the primary impP

to
competition. But more difficult problems are likelY

: ; e rake ©
circumstances where a transferee is unwilling E© 2

; : his
assets, In this case the transferee would inc.ease

earning potential, but British Airways would be left

. s e
assets and staff, for the costs of which they might

from Government or which as a minimum would be li
kely tO groﬂp

privatisation proceeds. This would be 1i

ortanc®

kelY L

nt as 2

eans of

geerred:

:
£
vyans

gelt =t

ociated

0
s have i

ntial £o

¢ 18 0OF

¢ asset’

g caf %

sferred

i
(includ'

ets
can ok

g O°

n thé

revenue




n

Ot least from the Public Accounts Committee, that the trans-
f : :

°fee's shareholders were being enriched at the expense of

B . 4 < .
Tiltish Airways and ultimately the Exchequer. The question

w ;
ould also arise why a particular operator was being advantaged

in this way.

14

Whether route transfers were effected through legislation

°F use of shareholders' powers, the Government could not be
Certain Oof minimising the cost to BA. BCal has, however, said
PUblicly that they woﬁld take on BA staff "realistically
3SSociateq with the routes required". This may not be possible
ider €qual terms and conditions ; the precise arrangements

o1y have to be negotiated. Privately BCal has also indicated
g Willingness to take over aircraft associated with the routes.
Ultimately, the terms of transfer of physical assets would have
£0 be Settled by the market. In the event that a transferee
ERinox Prepared to provide British Airways with full compensation
{howeVEr defined) the costs involved would be likely to be

ref) , ,
®Cted in the proceeds of the disposal.

EQEE£H§EQH

15

ey legislation is the only watertight and practically
SfFaciy
tive Means of effecting the route transfers. It is the

Only way p ; ; ' :
Y which it could be ensured that licences for routes
a

re .
i 4G 44 e
diven tq BCal rather than other airlines and within a set

ime sc
ale so that there is a smooth and speedy trarsition. It
Woulg
3 also Save the Government from the embarrassment of having
O ¢o
nt ;
®St challenges (albeit almost certainly unsuccessful

chall
en ; i
98s) to 1ts actions in the courts. On propriety grounds,

e 0
S also be desirable as a means o ivesting e

eCret
5 ALY of ‘State of sole responsibility as shareholder for

fect .
ng route transfers.
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The ANNEX B
EFFEQq
S OF ROUTE TRANSFERS AND ENHANCED COMPETITION ON THE AIRLINES AND

£ BENg
FT
TS TO coMPETITION AND THE CONSUMER

By
w

&

AR

fo Calculates on the basis of 1984/85 estimates that its proposals 2
€ tr ,

e ansfers might reduce BA's scheduled service revenue by a maximum of

. % or
fley

Rayg M. There could be a more marked reduction in profit, perhaps a

Lmyp of 9.6% g

o £27m before contingencies and interest, reflecting the
of the very pro

fitable Saudi Arabian routes. These account for about 3%
Of ga.
g ;

reven
8ay | ¢ but coulq at best generate nearly 6% of profit assuming that
i

any o
A%¢ Serves Riyadh - for which it holds the licence - although it

8 dO
Ubtful
th : ; '
P&mu ¢ Saudis will accept two British carriers to the Kingdom. Harare
Ces 1o
sSs
umn than 14 of revenue and profit; the Gatwick based services less

(the I ‘
h@ak berian Services are profitable, those to Italy and Gibraltar
eVen t
o ; ;
Qmmrat ScandlnaVla lose money); and the routes to Europe from the regions
e

Some
2% of Tevenue and 1.4% of profit.

In :
C%m“dt would, over a period of years, progressively face increased
io

L
“mrta . he caa licences, as it proposes, a second carrier on selected
ng 1

o
@xha "9 hau) routes,
CDmDQtition
Sap could together cost BA as much as £27lm in revenue in a full
ang

The Authority estimates route transfers and this

same f. 3

Qumrh, 8:5m in pProfit. BA's estimate of the total combined effect is
19her.

%rﬂz £293m jp lost revenue and £58m in operating profit plus a

S
Ne
g Oss ’
ehﬁhmt °f £18m in profit because of fixed costs which cannot be
. 8
Offset
ksﬁmimy by some interest savings. This estimate is based on more
i

3SSumpt §
ONS than those adopted by the CAA (eg BA suffer more than

Posgj; gt z
rmkesl Sible from the licensing of a second British Carrier on some

' SSU
Mes Ba rather than BCal serves Riyadh and ignores the prospect that

CONFIDENTIAL
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: mainind
the fixed cost element could in time be absorbed by growth in BA's I€

operations.

$atq] i ity xampler ool
3. BA'S viability would be in no way damaged if it lost, for €

the Saudi routes and some of its European services from the re
ratind

: in Ope
together to perhaps 4.5% of revenue and a maximum 9.6% reduction 2

profit allowing for the loss to BCal of Riyadh as well).

: ; : T 7 i (o]
one of the world's leading international airlines with a massive ¥ S
ct
) ed effe
The other options for route transfers would have an even less mark
asy
; ! . less ©
BA's revenue and profit, although the routes in question might be

; : : . operation
to disentangle from BA's network than its self-contained saudi OP

d
: secon
ossible @ i

for competition, the full effects of designating wherever P rer
la
e O

ad
carrier on BA's routes would not be felt until the end of the dec

BA could be expected to adapt over time.

to
s
: ; : : happe”
4. If BA is forced to give up routes, the question arises what haP

for
be desirable

the aircraft and personnel operating them. It would clearly

) s in

the new operators to take them over in order to minimise any 1os
: o

osal

or the effect of redundancy, on BA. BA estimates the CAA'S ProP i

ost
e taff €

transfers plus enhanced competition would leave 3,600 surplus S

. ‘ : - 4 and ignores:
£69m in redundancy payments. This seem greatly inflate
f£cC
. u O
example, the fact that staff made surplus by the gradual puild UP

siness:

; ne
the basis of the 1981 severance arrangements (an average of © y

pay) and possibly substantially less if staff were in fact beind

F 3L to
by other airlines. BCal has already indicated its willingnesS

and assets associated with routes it acquires. The position © 0 g 5
4 t

1ed

] . : ompel
independents is not clear and they could not in any case pe comp

n @
: AT . at whe
In the event of route transfers, it is therefore envisaged th
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our
intent
'OnS we would say that so far as possible we would expect airlines

eceivi
n
9 Toutes from Ba to buy the associated assets at market value (although

30me mi
1ght
then choose to sell unsuitable aircraft) and take on BA staff.

S
latest results show a group turnover of £428m, operating profit of

£13In

ang 4
Th Pre-tax profit after interest of only £3.3m. It has substantial
ite

aI}CES Df
y Nearly £50m blocked overseas; Nigeria alone acounts for £37.6m
Teasing o

a

bout ¢em 4 month, although payment has been agreed in principle
m

Outg 4 .
diyb tandlng from 1983. For the present BCal seems viable on a day to
asig

but
there must be serious doubts about its ability in the longer term

O £
lnance €Xpan

“ont 4 S10n on the basis of its present route network or even to
Nue

Q re .
New its fleet. Tt remains very vulnerable to cash flow dislocations.
8.

Ofthe sfers woulq undoubtedly improve BCal's position. The transfer

saud :
1r
of Outes would add about 20% to its revenues and take it to a level

Cons .
Stent :
a Whg profltability it has never yet achieved (the Caledonian group as
e .
' lnclud . .
thela St B holiday company, hotels, etc, made losses in five of
St tWe
lVe
tran Years ang aggregate net profit came to only £30.6m). The

Just ; :
Wumlr Some of BA's Gatwick services alone would help. It is uncertain
Qllteg might
tm“es 90 to BCal but Madrid, Barcelona and Lisbon, for example (the

the .
CAA is most likely to.award it), would be worth some £21lm in

tevenue
S Abg ;
Ut £5m jn operating profit.
1,
9 IS SVan
A QMir the transfer of all the Gatwick services would be insufficient
Own .
s to
heairli Juarantee BCal's viability, although clearly this would strengthen

ne

{ Ome : 3 .
8q) { Profitable intercontinental routes also need to be transferred
stOh

dve ; . ;
SOome guarantee of survival in the long term, aided as well by

CONFIDENTIAL
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: jcensés
the additional profits it could generate as the CAA progre551vely 1

: ; es.
airlines to compete with BA on European and intercontinental rout

Other independent airlines

e
3 - to EuroP
8. If taken away from BA, it is likely the bulk of its services

Dan-Air and Air UK as the leading second level carriers.
airlines currently generate an aggregate operating profi

] 1
of over £300m. Transferring all the regional services would give
; ta
. pe subs
£55m in revenues and f£4m in profit. The immediate impact would Lhe
rm
: er te
reduced if BA retained some of the services; although 1in the lond
transfer L%

independents might still be able to build on even a limited i
airpo

] : jonal
for example, they successfully developed hub operations at regl

7 g a
s i -AlY ha
9. The three airlines are in no immediate danger but only DaP pie
a lo
: i . 21 accumulat®
reasonably healthy balance sheet. Air UK has substantia 4
pritish

historically has survived only with the support of its parent.
o 100KS weak

ree
Noné of iHi i for

Commonwealth Shipping. British Midland's balance sheet als

and to some extent it operates courtesyof its creditors.

the
has a particularly strong scheduled network. BA usually holds

5if
the more attractive domestic and European routes, ofte s
men*-!
? ey : ; deVeloP :ond
and route transfers could therefore significantly aid their xtaﬁlo
o financ®

at least Air UK and British Midland might find it difficult t

to their networks without outside support.
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10
7 el N ; i
rter airlines might also seek routes as a way of extending into scheduled
Operat.
io : :
NS, where at least Britannia and Air Europe have ambitions. Air Europe

s Tece
n ; K J
o tly sought licences for a number of BA's routes out of Gatwick. Whilst
it i

im . AP
POSSib]e to quantify what such transfers might be worth to them, it is
ifficul
e
to see any great benefit when Britannia, for example, generally earns

ram :
1tg o
harter Operations about ten times BCal's profit.

ety
u
. On
1Y the transf

efs er of BA's regional services to Europe would have a direct
gct

on ¢ et

63 OMpetition between British airlines; the independents would then be
m :
PEtlnq from the re

Heag gions with BA's services to the same European points from
hroW

T : : ol :
£o e Other Proposed transfers simply substitute one British carrier
r another_

of Nor would transfers have a major direct effect on the position

Urlinas .

e : ) o : A

shqh S relation to foreign competition. BCal from Gatwick might do
t

ly 1¢
s .
th S well than BA from Heathrow in the Saudi market, offset perhaps by

e fa

ct
that Saudia is a

ofy "dry" airline. Some US cities of importance to the

trad
e are also better

of served from Gatwick. The effect on foreign competition

t
ranSferrin

mi’lima 9 the Harare and Iberian peninsula services would probably be
15

b
e

I8 e 1y
n iNdirect effect in Europe which is of greater importance. Until

Ow
By
1 hag treateq ; : : ! ; .
lmw 5 ' €d its European services primarily as feeder services for its
ay] rQUtes.

the n

Only Paris has been profitable on its own. But it has laid

ationg
g °f a more substantial European network which would be significantly
-gd

] BY adgiss

itg ition of the Iberian business routes. BCal has now reviewed
rket 3

: N9 polj :

”lula PQllCY and drawn up a plan for much more aggressive competition

Vie

W to :
creatlng a substantial and independently viable European network.
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: anal
, gitiond
Its new tariff proposals, for example, should generate substantial ad

a
, rtners:
traffic if we can get agreement from at least some of our European Pa

nts BCa*
opme

we have done with the Dutch, and on the back of this and other developP™

e
! 3ol : ; : ervice
sees opportunities for increasing the frequency and range of its S

i yans 4
T . etitiof
13. All this fits in well with our own objectives for increased comp ;
av
s in Europ® put P

guroped”
marke®

Europe. If we succeed in opening up increased opportunitie

; : : e
no substantial second airline capable of exploiting them, A and &h

a
. : : . : ; 1y for
national carriers will have no incentive to compete more vigorous y

which they will be able to share comfortably between themselves:

sts
done for so long. Moreover, experience in the United States sugge

successful airline needs a dominant position at one airport
ings of su

operate an effective hub and spoke system. BCal has the mak oth
n 9r°

) . int ©
at Gatwick and its further development, encouraged by the constra

. Yopeé:
o EnoRE
at Heathrow, could make it a much more powerful competitive force
se100
gitif
+ _ncompe
14. The other independents are probably too weak to take head~o 14
; gition
with foreign carriers on the major routes out of London. Their PO ign
fore
e for
be easier operating from the regions where there is less at SraK
carriers.
‘
Consumer benefits
: The
- : d ' it.
15. Similar considerations apply in respect of consumer penef u1d
ot effect? o

immediate and direct effects would be small. But the indire 5

: 2,
very great indeed, particularly from a strong competitive Bcal S _
jor foreid”

cts’

develop its European network in competition with BA and the ma of£€

i v
4 signific®”

carriers at Heathrow. Even the threat of competition has ha
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l's o
nt ; .
Y into the German market some 18 months ago together with its
“ompet §
tOr ] .
S’ reactions has led, through the pressure of empty seats together
with ch
ea :
P fares to the Netherlands, to substantially reduced fares. Alitalia

Signg .
of Teacting in a similar way to BCal's proposal to serve Milan. The

SNefjtq
to
By the consumer are already visible and could grow rapidly if BCal is

tin
A Pogi s
POsitjon to sustain and extend its European bridgeheads.
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' l' ANNEX C

Dy |
I AL DESTGNATION

The attacheq A

m ppendix gives British Airways' estimate of those
ArKets whion

3 might be large enough to sustain dual designation,
together with
°T duay
1o~

heir view such designation should prove negotiable,

its estimates of the revenue effect for BA and BCal

iex oieSignation. In general it assumes that BCal could obtain

foreign s the FraffiC, that BA would retain 30-40%, and that the

that Bcal?mpetltion would continue to operate about 50%. It assumes
S entry would stimulate the market by 5-10%, and that they

Woulq
traff-have to charge lower promotional fares in order to attract
1¢ to

tiOns BA o
P&VEDUe los
Br‘itish.Cal
alaneed b
bring aboyt

Gatwick in competition with Heathrow. On these assump-
€dict what revenue might be gained by BCal and what

t by BA. BA's position is that on these assumptions
€donian could increase their revenue by about £77 million,
much smaller losses to BA, and that this solution would
the greater competition we are seeking.

W
€ are not i,

underl 1e
than
Bc
mmsti u themselves might forecast if they were asked the same
0

@ position to question the economic assumptions which
Bars Projections, though it would not be surprising if

®d to demonstrate a greater potential benefit to BCal

* Moreover no attempt has been made to forecast what
mn%ets ::Eht accrue to BCal, and we know that breaking into new
We have oy a Junior competitor is likely to be costly. However
rmtimj ®N able to analyse, and to discuss with BA, the inter-

‘hsignat negotiating prospects for achieving this degree of dual
i

{ Sty on, BA's estimates take account of that discussion, but
In SSems doubtful whether the BA solution would be viable

1L
the o &t of the negotiating prospects. 1In particular we have
°Wing comments:

a.

i hat 1¢ we wanted dual designation, ai . DA were allowed

Lisbon, Madrid, Malaga and Barcelona. ‘e agree with

oo :::e their Iberian services back to Heathrow, we should
8°r be able to maintain the limitation on Spanish
Portuguese frequencies at Heathrow which were secured
“Xchange fon BA moving to Gatwick. This would therefore

Significantly to our Heathrow ATM problems.

ang
in




2 &

te
b. Milan and Rome. We shall be attempting to negot®
rights for BCal to serve Milan in competition with Ea

T
wint®
from Heathrow in the course of the coming autumn and ond
<tend bey
gle

rings

We have given notice that we do not propose to €

31 March 1985 the existing CMU which provides foF B

pacity sh®

designation on each route and rigid 50:50 ca ful
S5

but it is by no means certain that we shall Dbé€ succe

in securing our objectives.

multiPe

c. Delhi. Our Indian ASA does not provide for et
p

designation, and although we would not rule out the
existing

bility that it might be negotiable within the 15 85
s

British share, we think the Indians would regard th, es 2
i

v
opportunity to seek fifth freedom rights on two Ser o
b5

week between London and Montreal which Air India 2 ran®
have to operate blinded. They might be prepared R gbut
equivalent rights on two more services beyond Inddse
these would be of less value than the transatlanl cal”
The additional costs are not included in BA'S curtei
culation.

e
If the above considerations are taken into accounts il scoited'
for dual designation on acceptable terms 1ooks gecided 10887
On long haul routes BCal might be able to put two additiOZﬂE
vices through Muscat or!Abu' Dhabi to:Delhiss albsiiisas gy etthﬂif
cost, notably on the North Atlantic. We could Certainly i co5to

t the ry

into Miami, and probably into Toronto and Montreal, D tjbeve
oLll gd

jon W 05

entering these markets against entrenched opposit roP
high indeed. BCal will have enough trouble financing
re-entry on New York for the next year or two.

er 102°
The prospects on the long haul routes are therefore s at

attracrtive or substaniial than BA would have us pelisal lwmﬂd
remains is a collection of European opportunitiés whereday grof =
in general be invited to operate one or two services . rom gaw
s many acity

where

Gatwick in competition with three or four times &
row. Historically, with the exception of Paris
into Heathrow has been limited by inter-gover

nmental A

[ o




hd

Such :
i S€rVices have made losses for BCal rather than profits.
&Y might do

5 a little better in circumstances where BA's
¥n °Derations

out of Heathrow were somewhat constrained

ng which is implicit in the BA solution) but
ally inhibit competition between the British

Se services. Where the foreign state concerned

N Understang;
t§is Would acty
alrlines on the
1n$igted on 1ipm
airlines Ene s
a p0$1t10n to i

Juaged equitap]
Wlation,

iting the number of services available to UK
ormal practice outside Europe) we would be in
Mpose on BA and BCal whatever market shares we
€ and appropriate in the overall interests of

In ah
or
feasiblt’ those of BA's proposals where dual designation is
€ c

ould already have been achieved were BCal in a finan-
ion to mount such competition.

c
la) Posjit



APPENDIX

ROUTES PROPOSED BY BA FOR DUAL DESIGNATION

—

s N other
A e ACDlUS aiperart

Raty ne from dual desig-

8 : d from
to bepia moving
throy SSTVices back

TQT
AL
REVENUE [0sg FOR BA

TQT
AL
Logg " OPERA
8 T1
B nomT

BCal BA
Revenue Revenue
Gain Loss
£M £M
8.0 3w4
5.8 4.5
128 4,3
6.3 AR 4
1252 4.0
2ie D 0.4
3.6 2.9
i 0.8
3.9 0.4
5.9 4,3
Sl 4.6
4,3 4.0
£76.9M £43.3M
£16.2M
£27.1M

£14.9M




ANNEX D

CONFIDENTIAL

BA A
PRIVATISATION: THE IMPACT OF THE LAKER AND OTHER US
ANTI TRusT CcAsSES

1
The us legal proceedings described in para 2 below have

been Objecteq to by HMG on the grounds that aviation matters
ke Jointly regulated by the two gvernments under the Bermuda
Alrsepvices‘AgreEment, and are not subject to the unilateral
app1iCation of the penal US domestic anti trust laws. An
°Ceptap e resolution of this dispute, as regards the past and
the future, is of major importance to our aviation policy,
"Mether BA is privatised or not.

i There are several proceedings now pending in the US
faingy BA and others (paras (a)-(c) and others which might

Emer
8o pars (d4)).

(a)

US Government Grand Jury Investigation ¥

The Department of Justice conclusions on

this are still awaited but are believed to

be imminent. It is now expected that the
Department of Justice will shortly inform

Us that the evidencs found by the Grand

Jury justifies indictment of BA for partici-
Pating in inter-airline talks (including with
Laker) on fares and in talks with US carriers

°n frequency scheduling. The Department is

Not however expected ® find that BA acted




(b)
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predatorily towards Laker. The US

Department of Justice (DOJ) informally
agreed at the outset of their investigation
to lay no more than a one count indictment
against BA for each violation (maximum fine
US$1l million per count) and to allow BA‘maplead

nollo contendere so as to avoid a trial:
y - weeks

This could now happen quite quickl

rather than months and in itself would not
materially damage BA finaﬁcially. The real
danger of Grand Jury indictments would P€

their prejudicial effect upon the existing
private suits (see (b) and (c) below) and
their real potential to trigger further

private actions (para (d) below).

Private action: Laker liquidator's €232

n on

Following the House of Lords decisi®

19 July the Laker liquidator is noW fre¢’

is
as a matter of English law, to pursué R

e
claim in the US Courts that the collaps

; d
7 Laker was causeu by the predatOPY an

illegal action of BA, BCal and other

; forl
international airlines. He has called

a.
documents located in the UK which HMG ™ y

r theé PTI

or may not decide to release unde€




(c)
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Act Order and Directions. The case is
not expected to come to trial for at
least six months and could, allowing
for appeals to higher courts, run for up

to two years if not settled out of court.
The sum claimed (including treble damages)
against one or all the defendants is

US$1050 million.

Private '"class" actions

These actions (brought by contingency fee
lawyers on behalf of the class of individual
passengers) ciaim that airline fares rose
because Laker was put out of business. The
Cases, which were stimulated by and are to

some extent dependent upon (b) above, are
unlikely to come to trial this year. . The
damages claimed are not specified but could
theoretically amount to as much as US$1200 million.
BA and the other defendants have moved for
dismissal of these actions which are legally
nbvel and which must be regarde. as speculative

at present.

Other possible private '"class" actions

These cannot be ruled out and could be
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stimulated by indictments by the Grand
Jury in respect of illegal price fixing
before Laker's collapse. (Such actions

would be serious for BCal too).

! suit
3 Immediate concern relates to the Laker private

j L
((b) above). Although here the claim amounts to °V®

c
o what iP PES

US$1000 million it provides little guide as t 5

men®
a court might award or to the level of an agreed pey

£ic8

a

; 158
court nificantly

settlement. Doubtless any/award would be sig
a rough

than the claim but it is impossible to give even oir
be

1d
estimate of what the figure might be. The sum Wex

by a six man jury and would depend on the 10SS wh=

w P
liquidator could prove. Moreover US anti trust 18 4t

and
: on
for joint and several liability with no COntrlbuti

ecovery’

n of an

impossible to predict how, in the event of T

would enforce any award. BA's possible 'share

; it
can only be a matter for speculation; theoretical y

id
e sé
might be forced to pay all of it. All that can 2

a
this stage is that BA face a risk of a very 1arge d o

ount
them and that an informed guess at the sort of &F Leg?
g e

the estimated risk is not roussible at this -388° sé 8k
; the

! o
(which are not recoverable) of the defence agail

million-

is estimated to be of the order of US$3-5

ed

'.‘“
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i Because of the risks and costs involved (however good
the defence) the vast majority of anti trust cases are settled
SRtior ¢court. Thus far, however, it appears that the Laker
liquidator‘ is pursuing this claim with missionary zeal and is
Snly likely to settle for a very large sum (figures being
mentioned by the US legal community after the House of Lords
GEQisiOn began at US$100 million). What BA's share of any
Settlement might be is again pure guesswork; certainly it
would be vVery substantial. (BCal could afford only a very

moq
est Contribution). Possible settlement figures for the

Othe d
¥ Private actions (and any new ones) cannot be estimated.

Options for BA privatisation to attempt to offset the

efe

°ts of US suits and meet the planned timescale include
t
he f°110wing;

(a) flotation with the 1iability. Anti trust
liabilities are not regarded as an insuperable
Obstacle to company flotations in the United

States, and there is growing familiarity with

the pfoblem in the UK. At the end of the day
this is for the market to judge but advice from
the merchant bankers is that flotation should
not be jeopardised if in the prospectus the

Directors can state, taking into account advice

from US Counsel, that the US suits are unfounded




(b)

(c)

(d)
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or without merit and that they will b€
vigorously defended. This is the course€
that BA hope to pursue but which they
are still considering, doubtless in the

light of US developments.

ut
the airlines might reach an acceptable ©

; is
of court settlement, but the timing of P

is unpredictable.

BA may be able to insure their interest.

However they are reluctant to probe tO°

sary
deeply into this unless and until neces

: le
for fear of spreading alarm. In princiP

7 ce
they appear to be satisfied that insur2?

ss of & given

cover for any liability in exce
figure appears to be a viable option:
. forS
editor
the Government have guaranteed BA'S CT s

y : ion.
against a BA default before privatisal

(=
e when -

Government could decide, at the tim
prospectus is finalised, to >~ 1%-0Ue after |
privatisation a guarantee limited t© damag®
in the Laker su{ts or to the

predetermined sum (though this might

require legislation).
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In considering these options it is important that nothing
®¢ done which would undercut the position of HMG in its dispute
"1th the US Government. This affects options (a) and (d) above.
50 far as option (a) is concerned the ability to float success-
fully With the liability may be dependent upon BA's unhampered
lligy to defend themselves in the US courts. However HMG
*bects Strenuously to the US court proceedings and has invoked
fs PTI Act to prohibit disclosure of UK located documents,
eornmer'¢i<'=ll information etc. This issue is currently under
consideration, So far as option (d) is concerned it is difficult
e See how HMG could stand guarantor to meet awards arising

trom proBeedings to which it has so strenuously objected, simply

i Pursye BA privatisation. However this is a possible, though
unattpactive, option as one of the measures to maintain the

UK :
POSition in the wider dispute.

This paper does not attempt fully to analyse or present
Q 4
Dtlons for dea

. ling with the hydra-headed complexities of the
ILakepn

dispute. In broad terms the position is that if BA

ang

: Bcar) remain exposed to current and anticipated US suits
he ]

i inancial consequences are potentially very serious; equally,
Ty i
MG decides to pursue the dispute vigorousl: th:ire could be

2 o
Sis in UK/US aviation relations which could give rise to

Aap
m
about BA's services to the USA. Either way a spill-over

Qnt
0
B Privatisation seems an unavoidable possibility.




