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Following the September Constitutional Conference, we sent
instructions to all Heads of Post (see our reftel) to help them deal
with questions in the host country. Many posts have been on the
distribution lines of telexes or reports concerning this subject.
This report is prepared mainly for the others who have not been kept
informed on a regular basis.

In this note, we wish to bring you up to date on the
situation in Canada as well as in the United Kingdom in order to
assist you in getting a clearer picture of the situation as we
perceive it here. This note covers the period down to the tabling 5
of Amendments to the Charter of Rights by the Minister of Justice on
January 12.

1. Situation in Canada

After many years of unproductive efforts to arrive at a
consensus on patriation of the Constitution accompanied by an
amending formula that would meet everyone's requests, the Prime
Minister presented the Canadian public, on October 2, 1980, with a
plan of action which included patriation of the Constitution and
which provided for either finding an amending formula acceptable to
all parties within the following two years or else for holding a
national referendum within a further two years after the initial
two-year period had elapsed without an agreement. In addition, the
plan included a Charter of Rights to be entrenched in the
Constitution.

Reactions to the govermment package were soon expressed
at both the legislative and judicial levels, not to mention the
media.

~

000110




20 Under e ACCeSS 10

De divulg an vertu
* information.

Locument Kele

FOR _OFFICIAL USE ONLY
JANUARY 19, 1981
FC0-0105

PAGE 2

A. Legislative Aspects

(1) House of Commons

The House resumed on October 6 and the
Government announced the creation of a Special
Joint Committee of the House and the Senate to
deal with the proposal. Opposition parties
became immediately involved in the debate on the
substance of the proposed resolution as well as
on the means chosen by the Govermment.

Mr. Clark attacked the proposal,
claiming that it would jeopardize the federal
nature of the country. He said he was ''very much
in doubt about the ability of this Govermment to
understand, promote, and unite the diverse factors
which make up the federal system'. He agreed to
patriation of the Constitution without delay
accompanied by an amending formula (he preferred
the Vancouver one), but he objected to the series
of measures announced in the proposal since,
according to him, this would introduce substantial
changes in the Canadian Constitution and such
changes should be made by Canadians, not by Britain.

Mr. Broadbent, for his part, agreed with
the latter position. He focused on two points of
particular interest that he considered essential:
(a) the provincial power to manage and control
their resources and in so doing to levy indirect
taxes, and (b) the recognition of federal primacy
in the field of inter-provincial trade.

In the debate, MP's followed the themes
articulated by their leaders, some adding or
emphasizing points of particular interest (e.g.,
Joyal (Lib) on bilingualism, McGrath (PC) on
natural resources, and Nystrom (NDP) on western
alienation).

Prior to the presentation of the budget,
the Governmment decided to limit the debate, and the
last speakers were heard on October 24 before the
Special Joint Committee went into action.

000111




(11)

FOR OFFICIAL USE ONLY

JANUARY 19, 1981
FCO-0105
PAGE 3

Special Joint Committee of the House
and the Senate

This Special Committee was set up to
study and analyze the Proposed Resolution
respecting the Constitution, article by article,
and to suggest modifications as the need arose.

At the outset, it was scheduled to meet and
present its report for December 9, 1980. It
aroused much more public interest than had been
expected; and on December 3, it was reported

that the Committee 'had received 551 written
documents, letters, and telegrams, and that at
least 279 groups, as well as 136 individuals,

had expressed the wish to appear before the
Committee'. After consulting with the opposition
parties, the Govermment decided to extend the
meeting until February 6, 1981. This decision

has brought about much speculation from the media
as to the feasibility of respecting the July 1
deadline the Govermment had set for the

patriation of the Comstitution. No more witnesses
were to be heard after January 9, after which time
the Committee was to begin studying the Proposed
Resolution article by article. As early as
January 12, The Honourable Jean Chrétien presented,
on behalf of the Govermment, a series of amendments
(copy of which should reach you soon).

The hearings of the Joint Committee
enabled the native people--~Inuit, Indians, and
Metis--to present (for the first time, according
to experts) concerted positions and a relatively
united front. In essence, they would like to
secure the recognition of original treaty rights,
the right to self-govermment, the right to be
represented in the political institutioms, and
the right to participate in constitutional debate
in their own areas of interest.
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A few provincial Premiers were heard,
amongst them Messrs. McLean (Prince Edward Island),
Buchanan (Nova Scotia), Hatfield (New Brunswick),
and Blakeney (Saskatchewan). (Alberta made it
clear it would not appear before the Joint
Committee.) These Premiers declared themselves
in favour of patriation and recognized the need
for an amending formula, but they were opposed to
this being done without the consent of the
provinces. They were generally opposed to the
entrenchment of a Charter of Rights in the
Constitution since they felt this was a means to
curtail or reduce powers under their jurisdiction.

Feminist groups, education-related
associations, lawyers' associations, the Federal
Human Rights Commission and some provincial ones,
as well as many other groups took advantage of
some article of the Charter of interest to them
to present briefs or to be heard as the case may be.

Quebec Commission on the Constitution

On December 1, the Premier of Quebec
announced his govermment's intention to convene the
above-mentioned Commission '"in order for Quebec
citizens and groups to make known freely their
opinions on the unilateral enterprise of the Federal
Govermment and on its consequences for the future of
Quebec and Canada'. This Commission first met on
December 9 and 10 and heard Me. Yves Pratte (former
Justice of the Supreme Court of Canada and former
head of Air Canada), whose services had been
retained by the Juebec Govermment to present its
case before the Ouebec courts.

Hearings will resume on Februarv 5 and 6,
and it is expected that approximately twenty groups
and/or individuals will demand to be heard. For the
moment, nothing indicates that any other province
will follow suit.
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Legal Aspects

Following the publication on October 2, 1980,
by the Federal Govermment of its '"Proposed Resolution
Respecting the Comstitution of Canada', the provincial
Premiers decided to meet on October 14, and the following
provinces decided to oppose the Resolution by going to
courts: Quebec, British Columbia, Alberta, Newfoundland,
Manitoba, and Prince Edward Island. Ontario and New
Brunswick did not join; and Nova Scotia, even though it
supported the contesting provinces, decided not to go to
court on the issue.

A few days later, the Attorneys-General of the
provinces met, and by Order-in-Council of October 24,
1980, Manitoba asked its Supreme Court for advice on
three questions (see Annex A).

Quebec and Newfoundland also decided to go before
the Courts in their provinces. Thus, the higher Courts of
the Civil Law province as well as those of a Western
province and an Eastern province would be seized with the
matter.

On December 4, 1980, The Supreme Court of
Manitoba heard the attormeys for that province (the other
five "contending'" provinces being represented by their
attorneys) and those of the Federal Govermment. It is
expected that the Court will make its opinion known by the
end of January.

On December 9, 1980, Newfoundland presented its
request to its Supreme Court of that province. It asked
the same three questions as Manitoba, and it added a
fourth question concerning territorial integrity and
education for the Court to consider (see Anmex B). Almost
simultaneously, Quebec announced that it intended to seek
advice from the Queen's Bench, the Appeal Court of the
province. On December 18, it presented an Order-in-Council
to the Chief Justice. When appearing before the Joint
Committee of the House and the Senate, the Premier of
Saskatchewan indicated that if the Federal Government did
not introduce certain amendments to its Proposed Resolution,
he too would seriously consider going to the courts.
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Analyses are piling up and are competing with

each other for the best spots. Concerned citizens and
intellectuals have been very active in writing commentaries
and letters to the editor. Both the electronic and the
written media have indulged in some sensationalism on this
issue, with many superlatives being used to describe the
present constitutional '"crisis'. Generally, the media

find it more newsworthy to focus on provincial objections
to unilateral patriation. By comparisomn, favourable
comments on the Govermment's position are much less
noticeable.

2. Situation in the United Kingdom

At the beginning of October, the Secretary of State for
External Affairs and the Minister of the Enviromment went to London
to discuss the conmstitutional proposals with Lord Carrington (who
is responsible for the question in the United Kingdom) and with
other interested British politicians. Since then, numerous Canadian
officials have met their counterparts in the United Kingdom to
discuss various technical/legal aspects.

A. Legislative Aspects

(1)

"Select Committee on Foreign Affairs'

This Standing Committee of the British
Parliament decided, at the end of October, to
study ''the role of the British Parliament in the
matter of the British North America Act and to
report to the House'. The Committee, whose
objective is to look into the legal aspects and
not to scan the substance or the political
consideration of the proposal, requested that
Foreign and Commonwealth Office officials, in
particular the principal legal advisor, and some
well-known academics be heard.

cess to
2 en vertu
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So far, the Committee has concentrated
its efforts on the study of legal principles,
precedents, and conventions relating to the
interpretation of the British North America Act
and the Statute of Westminster as well as to the
responsibility of the British Parliament in the
question. The Committee has received numerous
briefs, but it decided not to hear any Canadian
representatives.

The native people and the Govermments
of Alberta, Prince Edward Island, Quebec, British
Columbia, and Newfoundland have sent briefs to
the Committee explaining their objections to
unilateral patriation of the Constitutiom.

(i1) "Ad Hoc" Committee of the House

o i

s.13(1)
s.15(1)
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B. Provincial Activities and Interest Groups

(1)

(11)

(1i1)

Provinces

The Quebec general delegate in London,
Mr. Loiselle, has been seen as the most active
and most determined to publicize his Government's
position to the Lords and MP's. He has, amongst
other activities, distributed to Lords and MP's
texts of his Govermment's objections.

At the end of November, the Premier of
Newfoundland, Mr. Peckford, was invited to speak
before the United Kingdom/Canada Chamber of
Commerce. He seized this opportunity to raise
some points of constitutional interest and to
explain his Govermment's position to his audience.*

Interest Groups

The native people is the one group
perceived as the most active in London. At the
end of October, they sent two representatives
(of the National Indian Brotherhood) to look at
the possibilities of opening an office and hiring
a public relationms firm and a constitutionmal
expert to help them oppose the Canadian Govermment's
proposal on patriation.

British Press

British press commentaries are picking up
and we refer to a note of December 5 prepared by
FIA to give you a brief summary of the main areas

of interest:

"The British Press, as expected, was
interested more than others in the September
Constitutional Conference, in the proposed resolution
on patriation as well as in the ministerial visits to

Messrs. Hatfield (New Brunswick) and McMurtry (Attorney
General for Ontario) were also in London last week
presenting their cases to concerned parties.
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London, etc. This being said, it is difficult
to trace an exact picture of reports and
editorials given the difference of views
expressed by British analysts and those of
their colleagues posted in Canada or in the
U.S. Generally speaking, the constitutional
question does not interest (or very little) the
public opinion in Britain.

The Constitutional Conference gave
rise to a number of commentaries and the visit
of Messrs. MacGuigan and Roberts, in the
beginning of October, has increased the interest
of the British press. Patriation is becoming a
major news item and some preoccupation is
expressed. At about the same time, reporters
and free lancers began to show some pessimism
and negativism. Headlines are sticking to facts
and to ministerial statements: Times, Financial
Times, The Observer, and The Guardian are usually
positive and favourable."

3. Conclusion

This note has been prepared for your use and intermal
information. We take this opportunity to confirm our instructions
set out in the telex referred to above.

We hope that you will find it of some use; and we would
appreciate receiving comments, questions, or suggestions, if any.

@

7£::’ Under-Secretary of State
for External Affairs

ment
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ANNEXE A

1. On October 24, 1980, the Executive Council of the
Province of Manitoba issued Order in Council 1020/80
referring the following questions to the Manitoka
Court of Appeal:

(L) If the amendments to the Constitution of
Canada sought in the "Proposed Resolution
for a Joint Address to Her Majesty the Queen
respecting the Constitution of Canada", or
any of them, were enacted, would federal-
provincial relationships or the powers, rights
or privileges granted or secured by the
Constitution of Canada to the provinces, their
legislatures or governments ke affected and
if so, in what respect or resSpects?

(2) 1Is it a constitutional convention that the
House of Commons and Senate of Canada will not
request Eer Majesty the Queen to lay before the
Parliament of the United Kingdom of Great
Britain and Northern Ireland a measure to amend
the Constitution of Canada affecting federal-
provincial relationships or the powers, rights
or privileges granted or secured by the Con=-
stitution of Canada to the provinces, their
legislatures or governments without first obtain-
‘ing the agreement of the provinces?

(3) 1Is the agreement of the provinces of Canada
constitutionally required for amendment to the
Constitution of Canada where such amendmernt
affects federal-provincial relationships or
alters the powers, rights or privileges granted
or secured by the Constitution of Canada to
the provinces, their legislatures or governments?
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MINISTERIAL STATIMENT

As Membars are awara, tha Government of Nawfoundland

Govarzmzcant with raspect to the Comstitution of Canada.
codsy to table in the Houss of Assambly copias of the quuﬁé:u
to Se efar=zad to the Court of Appeal of Newfoundland wizh
respact to the Resolution and proposed amandments to =5
Constitution of Canada prasently before tha Federal farilamant
and a copy of zha 3riaf chat was submitted to the Foreign AfZaiz:z

Czzmiczee of tha House of Commons of the Unicad Xingdom.

mha firsc three questions to be rafarzed o our Cour: oI Appeal
ara in the same tarms as those p:nun_:.\.y pefore the Court of
Apseal of Manitoba. Thesa questions ask tha Court to Give =naic
opizicn on the potantial affaczs of thae'Proposed revision o wm2
Conssitution with raspect to !adef:al-g:qvincial relacionsaips

ani the prasent zowars of e La:]is}.azu:.s of thae Proviacas. I
adiizion, zhay ask tha Court to give its advics an the coasmizu-
-iomal convantions with raspect to the amendment of hae CoasTizuIi.

o Carnada.

I~ addizion to thasa three basic gquesticas, the Lieutanaas-Govesnc:
im Council has zafarzed an addicional quastion with raspect te iz
sctential affacs of the proposad amending fozmula upen e Taims -
Union, specifically upon Teras 2 and 17, which zelata S0 the ctas>i-
sorial inctagrisy of the 2rovince and the denominacional aducazica

systam. As waell, the question alsc asks the CousT what e aZlacs

Z zhe proposad amending formula will be upon Saction 2ios =he

o

szizish Noz=h america Acz, 1371. Seczion I provides for e
amandmant of the soundaries of a 2rovince Dy Parliament wizh n:

consant of zhe Province affaccted.

o~-e Atzorney Ganeral of Newdoundland will =asively

wizh raspact o thRa four quastions.
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Twa 3ziaf subaiztad tO tha Foraign Affaiss Committee of n

Zousa 3f Cozmons of the Uaitad Xingdom was submitted at the -

tation of that Committae. It is i3portant to acts that

-
zhe Cozmiutee rastricted writtan evidanca to °The Role of

=

@ Uaited Xingdom Parliament in Relation o the British

i

Nor=h Amarica Act®. The Govaramant submittad this 3rief o

the Committae on Dacember 3rd.

Tha 3rieX outlines tha history of the cursent coatIovessy
and joints out that at the end of che Fisst Miniscers'
Cozerzence a significant degrae of consensus was arrived as
wizhi Taspect =0 20st of the matzers on the Constisutiocnal
Aganda. ZIacluded ia this area of consensus was ganeral
agraecant amcng wha Provinces, Quebac raserving, with. Taspect
=3 t==2e broad outlinas of a domastic amendinag formula anuizl
=2e “Vancouvar Consansus”®. :‘_.ja 32.‘1;! poiats cut tha vesy
signidicanz fact that at 1o tize did che Tederal Goverz==ant
advance any proposals wizh raspect t©o an amanding formula
and, iadead, intimatad during the summar-iong discussions zhas
a p-oposal suscaptibla to a zroviacial consansus would Tacaive

a Zavourabla cesponse Irom tie Tederal authoritias.

7ha Zrief furwher notas thaz ona of the Zour fundamantal asgpacss

¢Z ==a constizutional position of the Gaver: = of Newiouadlaznd

<hat a naw Constizution could only 2e arrived at dy the 2rocass

“as

of censaensus. Indeed, our Whita 2aper stated:

“Plowing fsom ctha commitmant to thesa principlas is
zha Governnent's convicsion That a new Coastizution,
saflaczing =zhae zsealitzies of woday, can only avolive

Zzo= 2e Procass o consensus.

The Govermmant of Newroundland beliavas that uailacaral

cun/3
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greater divisions within the Nation than now axiszs
¢ and of frustrating the aspirations of all Canadians
who look to tha process of constituticnal raform as

a zmans of sctrangthening and unifying the Nation.®

3rief poiats out that tha unilataral and unconstictusicn

aczion of tha Taderal Government has been challenged by six

of =he 2rovinces containing a majority of thae pcopulaszion of

the cluansy and\:ha: chae mattar is aow belora the Court of

Aspeal ia Manitoba and will be placnd.befu:a the Courts ol

Appeal of Nawfoundland and Quebac. g

Y& advised the Committae that it sﬂculd racognize Canadian

-
censtizutional conventions, Jpecifically the Zfourth constizu-

sicnal convenzion contained in a paper enctitlad "Tha Azand=anc
o2 zha Consz=izuzion of Canada” published by the Tederal Governzanz

1363 undaer the name of tha Honourable Guy Favresau, Mizistar c3

Justice:

"mhe fourth genaral prizciple is that cthe Canadian

3 Parliamens will not raquast an amencment dirzectly
aZfacting fedaral-provincial ralationships withouz
3rior consul:ation and agreement with the ?ravincas.
This principla did not emarge as early as othars
Suz sinca 1967, and particulazrly siasce 1930, nas
jained increasing cacognition and aczeptanca. Tha
nature and cegree o proviacial parzicipation ia

the amanding 2rocaess, nhowever, lave 20T lant themselives

20 easy

ool S
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is iszs opinion that the failure by the Pazliament of Cana

obhservae thig important constizutional convention is fatal

azy raquest by it to the Parliament of the Unitad Xingdom

We ars, of course, plaasad that racent avidenca given to tha
Cozmitzae by Dx. Gaoffray Marshall of OxZord has supported this

rozositzion. We have Iurthar advised the Commitzee that as a

‘U

zasul= the Unitad Xingdom sihcuid daclina =0 act upon wmi

unconstizusional Caquest, becausa if iz did so is would 3a
saen =0 acguiaesca in the performance of an unconsticzutional
acz and would ba intruding into the 20st fundamental aspecs

of z2a Constitusion' of Canada, the fadaral syscam itsell.

Wa alse advanced tha propesition that whils chis macsar is
saZore =ne highast Courts ia the 2rxgvince that the Unizad
4

Xiagdem Parliazent should cacline %o ace.

Wa mave also advisec the Committae that tha autioricty iz holds
over the 3riszish Norsth rica Act is an authorisy wihieh it ncids
in =zust, a0t only Zor the Fedaral Government of Canada, sus
zatzar Zor the fadaral systzem of Governmen:t astablished Zy e
Tathazs of Gonfaderation, as strangthenad over tie vears. Tha
3zial poincg out that the entrance of Nawfoundland inzo

Confaderation was predicated on the contiauation of tha Iadaral

syszaz=.

va avery confidanca that the Parliament oI tha U

23R zac

Xingdcm will act properly with Taspeact O his Racszar and
will view its zola as a. wrustee 20r zhe Zfaderal system of
Sanacda as we undarstazd it o ba. It is, of ccursa,

tha Governzent af NewZoundland has =

unfssEunatae that

G
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! ‘_:.-unn:t:‘.u objections to the Parliament of the Unita :
;é_‘.:.qdon ;nd has found iz n.ciuu-y %0 pursue this maczar
v:h:owh the Courts. However, wa feel that we ara left with
litzle choica as the proposed amendments undermine thae i
basic natura of Canada and have the potential of aZfacting
<ha most fundamental aspacts and iastitutions of Newfouncland.
I beliave that wa will be succassful in defaating thase
2roposals and we anticipata that once the Tedaral Govermmant
Tacognizes that this is cthe case that it will then procead
0 negotiata constizutional changa ‘.u an honest and

Jorzhright =annez.
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IN THZ MATTIR of Section § of The Judicacure

AcT, Caaptar 137 o Tha Ravised Statutes of Newfoundland

187¢, as amencad,

AND IN THE MATTER o2 a lefarence by the Lisutanaas=

Govesnor ia Council of certain quastions o tha Coust ol

Appeal of cthe Supreme Court of Newfoundland Zor heazring and

coasidarazion.

WEZREAS, iz is desizabla thact tze opinion of che

Csurs of Appaal of cha Suprema Court of Newfoundland se

c3zainad in relacion to tha quastions nerainafter sat Zorsh;

© NQW 1QERSEORE 3Z His Honour tha Lieutanant-Governor ia
Cauacil, under and by viztua of cthe auczhority confesred by
Seczion §(1) ol The Judicatura Acs, Chapter 187 of Tha Ravisad
Stacucas of Newfoundland, 1970, ?s arended Dy Section 4(a) <
Tha Judicatuse (Amand:an:L-Acn,'1974, the Act No. 57 ol 1974,

zovad 0 refar and ha dot: aaraby refar tha Zollowing:

e 2% the amendments =0 tha Censtizuczion of Canada
sougat in the 'Sroposad Resolution Z3r a Joiac
Addrass tO Hder Majasty the Quaan saspacting the
Constizucion of Carnada', or any of ta wara

enaczad, would Zfaderal-proviacial relacioasnips

oz zhe powers, Tights or privilegaes granted or

sacured by the Coaszitusion of Canada to the
Pravinces, cthair lagislatures Or jovernments se

aZlaczad and, il so, ia what respect Or zaspec:ts?

2 s it coascticutional convention s
Zouse of Commons and Senaca of Canacda will act
Taquest Har Majesty the Queen 0 lay zafore zhe

2azrliament of zhe Uniced Xingcem of Great 3rician

and Norzhazn Ireland a measura to amend the Conssa

=

of Carada aififaczing Zaderal-proviancial calacicasaips
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T %2 sowers, rights o privilagas gTanted or sacuza

Sy the Constizuction of Canada %o thae srovinces, theis

lagislaturas or govarmments wictiout fisst ab:ii:iiné che

agseesant of the proviaces?

3. Is che agraezant of zhe provinces of Canada conseituticnally
Tsquired Ior azandzant to the Jonsctizucion of Canada whese
such axzend=ant affacets fodaral-proviacial ralatioaships or
altars the sowers, righcs or Privilages granted or sacusad
2¥ cShe Comstizuction of Canada o the provincas, chairz

lagislacures or govermmants?

4. 22 2axs V of the proposed rasolution ceferzad %0 iz quaszion

L is anactad and proclaized into forca-could

(a) ctha Tarms of Union, includiag terms 2 and
17 chereol contained ia the Scaadula o the
3rizish North Amarica At 1949 (12 = 13 Gaorge

VE, €. 22 (Ux.)))l,* o2

(5) seczion 3 of tha 3ritisi Norsh Azerica Acs,
1371 (34=35 Vieseria, c. 28 (U.X.))
e azandad directly or indirectly pursuaat o 2azt V
wizhout zhe.comsant of the Goverazenz, ~agislacure ¢z
4 majozity of the Dacple of tia Proviaca of Newfouacdlaad

vesing .a a ralaraadum halid pussuaans o lars V?
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