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An internal Home Office review of the immigration appeals
system has now been completed. The review was undertaken primarily
to try to find ways of enabling the appellate authorities to dis-
pose of cases more quickly. It was linked with paragraph 10 of
Chapter 11 of the Report on Non Departmental Bodies (Cmnd.7797)
which said that the Immigration Appellate Authorities would be
retained, but that their activities would be reviewed. The Home
Secretary proposes to distribute the report, a copy of which is
enclosed, in the form of a discussion document.

The document considers ways in which the present structure
could be made to operate more efficiently, while at the same time
preserving a fair and reasonable system. It points out that the
appeals system is under strain. During 1979 there were nearly
18,000 new appeals, and over 16,000 appeals were waiting to be heard.
These delays benefit appellants in this country, but are disadvan-

tageous to dependants appealing from abroad. The document aims to
find ways in which these delays might be reduced.

Mr. Raison will be addressing the annual conference of the
United Kingdom Immigrants Advisory Service (UKIAS) on 11 April.
His speech would provide a good opportunity to announce the con-
clusions of the review, but publication of the document then may
have implications for the Nationality Bill, which is being criticised
for not providing for a system of appeals against refusal of
applications for citizenship. The Home Secretary proposes to decide
on 30 March whether to publish the document on 11 April.

The Home Secretary intends that the document should be published
in the form of a booklet, although not as a Green Paper. Publication
will be announced in an arranged Question and a press release will
also be issued. Copies will be sent to the Council on Tribunals,
the Immigration Appellate Authorities, UKIAS, the Joint Council for
the Welfare of Immigrants, the Law Society, the Bar Council and the
Commission for Racial Equality with a covering letter inviting
comments. Other interested parties will be able to obtain copies
on application to the Home Office.

I should be grateful if you are able to let me know by Friday,
27 March whether the Prime Minister is content that the document
should be published as proposed on 11 April, subject to further
consideration of the actual date by the Home Secretary in the light
of progress on the Nationality Bill.




I am sending copies of this letter to the Private Secretaries
to the members of the Home Affairs Committee, the Foreign and
Commonwealth Secretary, the Law Officers, and Sir Robert Armstrong.

S. W. BOYS SMITH

M. A. Pattison, Esq.
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aoume Secretary wishes to revise the date in
the light of progress on the Natiomality Bill.

i am sending copies of this letter to
Lavid Heyhoe (Chancellor of the Uuchy of
Lencaster's Office), aad David ¥Wright (Cabinet
Office).

M A PATTISON

Stephen Boys Smith, Esqg.,
liome Office.




10 DOWNING STREET
PRIME MINISTER

The Home Secretary proposes
to put out a consultation document
(not formally a Green Paper) about

the possible changes in the

immigration appeals system. It

may be published on 11 April,
——y

subject to the position on the
Nationality Bill at that stage.

The paper is likely to

generate mixed publicity. Most of

the ideas seem designed to limit
LS

the number of avenues of appeal

[—

available to would-be immigrants/
visitors, although the net result
should be a simplified system
P Ty -
thereby speeding the clearing of

appeals which are still eligible.
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Comments on the proposals in this discussion dccument whould be
addressed to:=

B2 Division
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Lunar House

(Room 929)

40 Wellesley Road
Croydon
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Copies of this booklet may be obtained from the same address.
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REVIEW OF APPEALS UNDER THE IMMIGRATION ACT 1971

A. INIRODUCTION

The relevant legislation

1« The present system of immigratiom appeals largely stems from the
provisiors of the Immigratiom Appeals Act 1969, which was re-emacted, with
some chamges, as Part II of the Immigratiom Aet 1971. This sets out the
current rights of appeal. These provisions were based im the main om the
recommendations of the Committee on Immigration Appeals (Chairmam:

8ir Roy Wilson QC) whose Report (Cmmd. 3387) was published im August 1967.

2e BSectior 22 of the 1971 Act enables the Secretary of State to make rules
of procedure for regulating the exercise of the rights of appeal comferred by
the Act; for prescribing the practice amd procedure to be followed (imcluding
the mode and burdem of proof and the admissibility of evidemce); amd for
other matters preliminmary to or incidental to appeals. The curreat rules are
laid down ia the Immigration Appeals (Procedure) Rules 1972 (1972 No 1684).
Also relevant are the regulations made under sectiorn 18 of the 1971 Act
providing for motice to be given of matters im respect of which there are
rights of appeal. The regulations curremtly in force are the Immigration
Appeals (Notices) Regulatioms 1972 (1972 No 1683).

3« The powers to make rules of procedure amd motices regulations are
exercisable by statutory imstrumemt subject to aunulment by resolutiom of
either House of Parliament.

Aims of the Government's review

4, The appeals system is under great straim. During 1979 appeals by nearly
18,000 inmdividuals were referred to the appellate authorities and arrears rose
from 11,700 to 16,350. The first 5 months of 1980 has seen a further 7,550
appellants whose cases were referred to the appellate authorities, with arrears
reaching 17,800. At some hearing centres there iz am average delay of up to

14 months before am appeal is heard. Such delays work to the advantage of
eppellants already im the couatry who may thereby achieve subatamtial
extensions of stay, whatever the merits of their case, simply by appealing.

But they adverzely affect people overseas appealing againat refusasl of eatry
clearance for settlement as depemdants. It is estimated that im 1979, out of




a total of about 11,000 cases referred toc adjudicators (where ome case may
involve several individual appellants), about 3,000 cases, involving some
9,500 appellants, related to applications by dependants overseas seeking
settlement in the United Kimgdom. It is thought that about half of the time
of adjudicators is spemt om such cases. If the time spemt at preseant in
dealing with appeals by persoms im the United Kimgdom could be reduced this
would help to speed up the hearing of appeals by people overseas, particularly
those seeking settlement.

5. The curreat overall cost of the immigratiom appeals system is estimated

to be at least £4.5 million per ammum; it employs some 320 full-time amd
about 100 fee paid staff. By comparisom, the total estimated expeadire om

the administrative divisioms of the Immigration amd Natiomality Departmeat of
the Home Office, which have a staff of 1,400, is about £13.9 million; and the
cost of the Immigratioa Service, which has a complemeat of 1,550, is slightly
in excess of £31 million. The prospects of more resources beimg made available
are, and are likely to remain, remote. The maim purpose of the Govermment's
review has therefore beem to comsider ways in which delays might be reduced
and resources used more efficiently. This might be achieved im two ways. The
first is to rationalise the substamtive rights of appeal set out im Part II of
the Act. This would require legislatiom but it may be useful toset out the
more realistic options which might be available should a suitable legislative
opportunity arise. The seconrd is to revise the procedure rules so as to emsure
that scare resources of mampower amd accommodation are devoted to the most
serious issues which arise amd that time is mot wasted om less important
matters.

6. Although implementatiom of the measures put forward for discussionm im
this paper might produce im due course a met saving in experditure amd Eanpower,
the main aim at this stage is to make maximum use of the existimg resources im
order to speed up the hearing of appeals ard thus to reduce the mumber of
outstanding cases. It is mot possible to give a precise estimate of the gaius
vhich would result, but if the proposals for amemdments to the procedure rules
in paragraphs 22-40 of the paper were put imto effect they should emable the
appeals cystem to hamdle a substamtially imcreased mumber of cases with mo
increase in resources. Amendment of the Immigration Act 1971 om the limes
indicated in paragraphs 7-14 could lead to further savimgs. On the other hand,
if rights of appeal were given to illegal entrants before removal there would
be a substamtial incresse im the number of appeals by such persons.




B. RIGHTS OF APPEAL

Introduction

7. The Goverament believe that the existimg rights of appeal set out inm
Part II of the 1971 Act form a bracdly acceptable basis for the future.
There ceuld, however, be some modificatioms made which, without leaving
anycne without a right of appeal at all, would lead to a fairer and more
reagorable system. These modifications are digcussed below.

Appeals against refueal to vary stay amd agaimst deportatioam

8. Uader sectiom 14 there is a right of appeal sgainst a refusal to vary
stay; and section 15 comfers a right of appeal against a decision by the
Secretary of State to deport. This effectively gives two opportumities to
appeal where a person is admitted temporarily amd is subsequeatly refused an
extension of stay for which he has applied within his origimal time limit,
That is to say, he may appesl against the decision mot to extend his stay and,
if he loses that appeal, may appeal agaim if he does not leave and a decision
is taken to deport him.

9« The Govermment believe that this is wasteful of resources and far in
excess of what a persom aggrieved about am immigration decision could
reasomably expect. They therefore propose that the two rights of eppeal -
that against refusal to vary stay amd that against a decision by the Secretary
of State to deport - should be combimed. There would comsequently be one right
of appeal, in the course of which am appellamt would be able to argue that he
should have been granted am extemsion of stay umder the immigration law and
rules but that, if this claim is not accepted, he sghould im any case not be
_deported. Alternatively he would be able to argue that, despite any admitted
absence of any claim to remaim under the rules, he should mevertheless not be
deported.

10. It is emphasised that it would remaim open to an appellamt to advance all
the arguments that are available under the rules at presemt, particularly as
to any relevast factors needing to be takem into account before a decision on
deportation is reached. These are set out im paragraphe 141-149 of the
Statement of Changes in Immigration Rules laid before Parliament om

20 February 1980 (HC 394).




Rights of appeal of short-term visitors

11. It should be noted that section 14 of the Act confers a right of appeal
exercisable in the United Kingdom on anyone who has a valid leave to enter or
remain. This includes people who may have been admitted for a matter of wecks
or even days as tourists. Visitors account for a large proportion of those
admitted to this country. In 1979, out of a total of 6,900,000 persons
admitted from all countries excluding the EEC, over 5,000,000 were visitors
admitted for less than 12 months. The majority of these would have heen
admitted for six months or less. If a visitor applies for an extension
within the time for which he is admitted and is refused he has a right of
appeal, In come cases, because of the pressure on the appeals system, &
person admitted for only a short visit may be able to prolong his stay for

a qgite disproportionate period by lodging an appeal. The system is open to

abuse by appellants who lodge unmeritorious appeals and then withdraw them.

In 1979 over half of all appeals against refusal to extend stay were

subsequently withdrawn.

12. The Government would be reluctant to remove appesl rights altogether

from short stay visitors, but at the same time they are concerned about the
extra burden which these appeals place on the appellate authorities and the
way in which the present system is abused. One way of meeting these concerns,
without removing the right of appeal, would be to give a short stay visitor

a right of appeal exercisable from abroad. However, this would clcarly offer
the appellant little advantage in practical terms. An alternative would be to
remove altogether the right of appcal to an adjudicator. It would of course
still be open to a visitor to make representaticns (through his MP) for his
case to be re-examined administratively. It could be caid that if a person has
been admitted to this country for only a short visit, and he is refused an
extension of stay, it is not unrecasonable to require him to leave without a
right of appeal. There is also an argument that if the right of eppeal in
these cases were removed it might be possible to taks a somewhat more relaxed
attitude about admission if the persons concer ned could be removed more
rapidly than is now the case. The Government will weigh up the conflicting
argunents with care before reaching a final decision but would meanwhile

welcome views on this matter.




Appeals against refusal of leave to emter: double right of appeal of

entry clearamce holders, ete

15« The Governmment believe that there should coatimue to be a right of appeal
against refusal of leave to eater, imcludimg refusal of am ertry clearasmce,
vhether for settlement or for some temporary purpose. The success rate inm
appeals agaimst refusal of emtry clearance is comparatively high, being
about 18% for persoms seeking eamtry for temporary purposes other tham
employment amd 24% im settlement appeals. Section 13(3), however, emables
the holder of a curremt emtry clearamce or a person named in a curreat work
pernit to exercise his right of appeal, if refused leave to eater, before
removal. Amd sectiom 22(5) requires the rules of procedure to provide that
leave to appeal to the Tribumal from a decisiom by an adjudicator dismissing
an appeal by the holder of am emtry clearamce shall, if sought, always be
granted., This has led to delays in decidimg these cases since evem in the
most straightforward of them the passenger has every inceative to delay his
departure by appealing to the Tribumal from am adjudicator's decision.

People may be detaimed pendimg the outcome of their appeals and any provisioa
which has the effect of unnecessarily prolomging deteation is to be deplored.

4. The Government, therefore, while agreeing that holders of entry clearamce
or work permits should be able to exercise their right of appeal before
removal, doubt whether if am appeal by the holder of an entry clearance is
dismissed by an adjudicator, a further right of appeal to the Tribumal should
be automatic. If there were mo longer an automatic right, the passenger would,
a8 in other types of case, have to apply to the adjudicator or the Tribumal

for leave to appeal agaimst the adjudicator's decision.

Appeals against revocation of a deportatiom order

15. The Govermment would questiom the meed to preserve tke right of appeal
against a refusal to revoke a deportatiom order. A persom who has beem
deported will have had the opportumity to appeal before removal and it scoms
over genercus to permit him subsequently to apply for revocatioam of the
deportation order, with yet further rights of appeal each time he does so.
This particular right of appeal would appear to have beem imcluded for
completeness alorne, That mo substantial ianjustice would result if it were
ebgent is indicated by the fact that there were only 22 appeals urder this
provisior in 1979, all of which vere dismissed. Nevertheless, explanatory




statements have to be writtem amd time devoted by the appellate authorities,
often at oral hearimgs, to reaching a determimatiom. Given the presemt
scarcity of resocurces, there is much to be said for removing any unmecessary
extra burden, however small, from the appeals system.

Additional rights of appeal

16. There are certaim directioms im which it is from time to time suggested
that rights of appeal should be ircreased. The most common suggestions are
that: '
(a) there should be a right of appeal to the courts from the
Immigration Appeals Tribunal om a poimt of law amd

(b) persons whom it is proposed to remove as illegal entrants
should have a right of appeal before removal.

17. If a right of appeal were givem as at (a), the appeal would probably lie
to the Divisional Court of the Queens Bench Division, with a further right of
appeal with leave to the Court of Appeal amd the House of Lords. The case
for such a right of appeal needs to be examimed against the backgroumd of the
remedies which are already available. An aggrieved person may at present
eppeal to an adjudicator, amd, with leave, to the Tribumal. Where there is
a point of law at issue he may further apply to the High Court for judicial
review. This iavolves an aggrieved party makimg espplication to the High
Court for one of the prerogative orders (those most commonly sought im
immigration cases are certiorari by which the court quashes a decision; amd

mardamus by which the court requires somethiang to be dome).

18. The additiom of a further right of appeal would imevitably add to the
delays already experienced im the system. Immigratiom appeals are umusuval im
that delays work in favour of the appellant if he is already im the Umited
Kingdom, and there is no doubt that a further right of appeal would be used
by a number of appellants solely to delay their departure; as things are

the appeal system is already abused in this way by hopeless appeals being
lodged and withdrawn shortly before the hearinmg. There are already
substantial safeguards ia the existing appeals system, amd in the absemce of
any prima facie evidence of injustice the Government are mot disposed to
accept that rights of appeal should be extended on these lines.




19. The Government have considerable sympathy with the arguments of principle
in favour of a right of appeal before removal of illegal entrants who have

lived here for many years. Their cases often bear similarities to those of
people on whom are served 1.otices of intention to deport. It might also be
hoped that the existence of a right of apr:al before removal of illegal
entrants would reduce the number of applications to the High Court for review of
decisions in this area. There are nevertheless substantial difficulties in

extending rights of appeal before removal. These are set out briefly below.

20. To confer a right of appeal before removal on an illegal entrant would
place him in a more favourable position than people who seek to enter lawfully
but who are refused entry and can only exercise their right of appeal after
removal. VWhere the illegal entrant was apprehended in the act of seeking to
enter, or even shortly afterwards, such a result would be manifestly unfair.
It would not be practicable to extend rights of appeal before removal to
everyone without quite unacceptable extra demands on resources. Such a
situation would in any case be exploited by those who had no claim to enter
but would seek entry nevertheless in the knowledge that by appealing they could .
at least stay in the country until their appeal was determined. Detention
would ensue in those cases where the passenger could not be relied on not

to disappear.

2l. One way of avoiding these difficulties might be to confer a right of
appeal before removal only on those illegal entrants who had resided in this
country for a specified minimum period of time. The arbitrary selection of

a period of time, however, could be said to be unfair to those who were on the

wrong side (although they would still be able to appeal after removal). Also

the setting of a period of time would benefit those who had been more successful
in evading detection than those who had not. A major practical difficulty is
that there is frequently no documentary evidence to establish precisely when

an illegal entrant arrived. Thus even recently arrived illegal entrants might
have to be given the opportunity to argue before the appellate authorities as

a preliminary issue the question whether they fell within the time limits. This
result (which would defeat the objective of distinguishing between one category
of illegal entrant and another) could be avoided if illegal entrants were given
a right of appeal before removal only if they first satisfied the Home Office

that they had been here for a certain period. But this would leave the Home

Office to some extent as judge in its own cause.




22« The Government would welcome views on these matters but would wish to
emphasise their determination to continue to deal firmly with illegal entry
and other breaches of the immigration laws. Cateful consideration will have

to be given to the substantial problems identified in paragraphs 18-20 above.

23, There is a related point on baile. If illegal entrants were given a
right of appeal in this country against the decision to remove them it would
follow that they should also be given the right to apply for bail while that
appeal was pending. This would be in accordance with the existing provisions
for other categories of appellant. If no new right of appeal were given to
illegal entrants it is for consideration whether they should nevertheless

be given a right to apply for baile. The Government's provisional conclusion
is that illegal entrants should be given such a right, although it would be
necessary to ensure that they were not put in a more favourable position in

this respect than those here lawfully.

C. RULES OF PROCEDURE

Disposal of some appeals without oral hearing

2k. As already stated, the main purpose of the Government's review of the
rules of procedure has been to identify ways of speeding up the disposal of
appeals. There are at present substantial delays (see paragraph 4 above).
Given that there is little or no scope for increasing the resources available
to the appellate authorities, it seems that the main way of reducing these
delays and hearing cases more expeditiously is to consider whether some appeals
could not be disposed of without an oral hearing. This would release scarce

hearing room time for the cases where an oral hearing was indispensablee.

25. The Government accept entirely that it would be possible for an appellant's
case to be put orally to an adjudicator in all cases where there is significant
room for argument on the law or facts of the case. The Government remain of the:.
view that there are overwhelming practical difficulties over permitting appellants
against the refusal of entry clearance to enter the country to put their cases

in person. But it is right, for example, that where a woman and children are
claiming a relationship to a man settled here, the case should be put orally,

if that is desired, through the appellant's sponsor (i.e. the person claiming

to be the head of the family), with specialist representation. Similarly,

where deportation is in issue, the appellant should always have the opportunity
to present orally any compassionate aspects of his case. And there are other

areas where, under the Rules, there could be scope for argument about what

view should be taken of the appellant's case.

26. There are, however, several areas where, given the requirements of




the Immigration Rules, the issues in the case should normally be entirely
straightforward. The provisions of the Immigration Rules which appear to
meet this criterion are set out in Annex l. In general these paragravhs

lay down requirements which are so clear-cut that it should normally be
readily apparent whether or not they are met. For example, there are
requirements which cannot be met unless certain specific documents (e.ge

work permits or entry clearances) are held, or permission to work is obtained
from the Department of Employment, or the applicant comes from a particular
part of the world, or falls within certain age or time limits. These are
matters of fact which either apply or do not apply as the case may be. If
they do apply, the applicant will readily be able to establish this without
the necessity of putting his case orally. Indeed, in the nature of things it

is the documentary evidence which will generally be cruciale.

27. The paragraphs of the rules listed in Annex 1 all apply to situations

of this sort and, where those paragraphs apply, it would normally be possible
without any unfairness to determine any appeals on the basis of the case papers.
It is therefore proposed that the procedure rules should provide for the
respondent at first instance to suggest in his explanatory statement that

the matter was one to which one or more of the provisions listed in Annex 1
related and so was capable of being determined without a hearing. VWhere the
adjudicator agreed, he would be required by the rules to afford the appellant
the opportunity to contest this proposition in writing within 14 days. After
that time the adjudicator would consider whether there were any compelling
reasons for hearing oral argument and, if there were none, would determine the
appeal without more ado. He would have in the normal way to give a written
determination with reasons and there would remain available to the unsuccessful
appellant the existing remedy of application for leave to appeal to the Tribunal.
In this way much hearing room time would be released for appeals where the need

for oral argument of the issues was more pressing.

Provision for late appeals

28. The 1972 rules permit two procedures whereby an appeal may be brought
after the time limits (prescribed in rule 4) have expired. Rule 5 enables
a written petition to be served on the appropriate officer, who must refer
it to the appellate authority. That authority may then grant a further
opportunity to appeal if it is of the opinion that, by reason of special

circumstances it is just and right so to do. Alternatively, notice of

appeal may simply be lodged in the normal way and the respondent may then

allege under rule 8(3)(b) that the notice was not given within the period
permitted. Under rule 11 the appellate authority determines the validity




of such an allegation as a preliminary issue but, under rule 11(4), it may
allow the appeal to proceed, although out of time, if it is of the opinion

that, by reason of special circumstances, it is just and right so to doe.

29. In practice the existence of these two alternative avenues has
caused confusion and the procedure for petitioning under rule 5 is now
rarely if ever used. This is because, where an adjudicator dismisses an
appeal on determination of a preliminary issue under rule 11, there is a

right to apply for leave to appeal against his decision to the Tribunal.

There is no such right where a petition is unsuccessful under rule 5.

Given that the prcedure by way of late appeal has in practice proved to
be one which is of most benefit to the appellant, there seems no reason
for the retention of rule 5 and it might therefore be deleted from future

procedure rules.

30. Circumstances sometimes arise where, although an appeal is received
late, it seems to the respondent very likely that the appellate authorities
will accept that the appeal should proceed on the grounds that, by reason

of special circumstances, it is just and right so to do. It is already the
practice in such cases for the respondent to forward the notice of appeal

to the appellate authorities with a full explanatory statement. This avoids
the need, should the adjudicator allow the appeal to proceed, for the case

to go back to the respondent for the full explanatory statement to be written.

31l. Further savings of time would be achieved in these cases if the
respondent were empowered tc take the decision that an out of time appeal
should proceed. The entry clearance officer has such a power in the current
rules as regards petitions brought under rule 5 and, with the proposal to
delete rule 5, it seems appropriate in any case to introduce an equivalent
Provision into the procedure for dealing with late appeals. But there seems
no good reason for confining the ability to permit appeals to proceed to

entry clearance officers.

32« It is therefore proposed that in any case where an appeal is received
late from someone who has a right of appeal and there appear to be special
circumstances making it just and right for it to proceed, the respondent
should be able, after preparing a full explanatory statement, to refer the
appeal to the appellate authorities for determination. In any other case

the respondent would be required to refer the matter to the appellate
authorities with an allegation that the appeal had been received out of time.

The appellate authorities would then, as under Rule 1l now, determine the




validity of the preliminary issue and decide whether or not it was
nevertheless right to let the appeal proceed. They would therefore be
the final arbiters on any case where the respondent did not agree that

the appeal, although late, should proceed.

Time limit for provision of grounds of appeal

33. Rule 6 provides for notice of appeal to be given by completing a
prescribed form which must contain, among other things, the grounds of

the appeal. Frequently, however, notices of appeal are received without
any grounds of appeal being given and it is necessary in such cases to
request the appellant to furnish his grounds of appeal. This can be a time
consuming process and it is thought that it could be much speeded up if the
appellate authorities were enabled under the rules of procedure to set a
date by which the grounds of appeal should be provided, with the sanction
of moving straight to the determination of the appeal without a hearing in
the event of failure to supply the grounds of appeal by the given date.
There will, however, continue to be cases where the applicant is detained
pending the outcome of his appeal and it is desirable to hold an oral hearing
of the appeal even though no grounds of appeal have been received. This

would remain permissible.

Leave to appeal

34ks Rule 14 covers the circumstances in vhich appeal to the Tribunal lies

only if leave is obtained either from the adjudicator or from the Tribunal.

In other circumstances an appeal may be made to the Tribunal without leave.
Paragraph (1) would appear to exempt appellants against the imposition of a

leave to remain under section 14(2) of the Immigration Act 1971 from the need

to obtain leave to arpeal. These are people such as diplomats or members of
visiting forces, who may cease to be exempt from immigration control on

leaving their country's diplomatic service or armed forces and so have

conditions imposed on any further staye. It is not clear why they should have more
favourable treatment as regards the right to appeal to the Tribunal than

categories of appellant in whose cases more might well be at stake.

35« Another curious effect of rule 14(1)(c) as at present drafted is that
appeal to the Tribunal lies only with leave where an application for

variation of leave is refused, but as of right if leave is curtailed or

varied in a manner contrary to the wishes of the applicant but falling short
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Provision of ernlanztory statemont by snecified dste

36 Paragraph 11(2) requires the recpondent, in any cace vhers a preliminary

izeue hes Leon decided in faveur of the appellant, to sukzit a written

The provision
ponctimes hos ansmalous consequences: it may, fo 3 roquire the
respondent to give priority to caces stexming frea preliuinnvy issucs over
pore urgent cases (for example cnes whire pecple ere dstoined) and cccasionally
it has not beon possible for the recpondent (because, for example, he was an
entry clearance officer based oversess) to meet the eppollate eutherity's
deadlines, It would cecs cufficlent for the respondent to be obliged to

forvard the full statezent as eoccn as practicablo.

Aopeala to tha Teibupal be paasengers holdins entry clearance

37 As clready menticnsd in paragrephk 12 above, the holder of em entry
glearance 2oy & person numed in a current work pornit must, if he secks it, be
gronted leave to eppeal to the Tribunal against any dicmiceal by en
adjudicator of an appeel againat refusal of leave to eatere It 15 quite
clear that this avenue of further &ppeal is regulerly bzing oxploitsa eimply
for the purpese of achicving deloy in rezmoval. For exssple, ia 1979, of €0
such eppeals to the Tribunal froa pascengers refused lcave €o enter wasse
eppsals wore dicmicoed by adjudicators sitting at Harmendowerth, k) wers in
the ovent withdrawn bofcre the hearing by tho Treibtunci. In 1978, of €5 cuch

eppeals, 51 were withdrown before hearing.

38 The substantive richt of appoal cannot of cource be zmended without
legiolation but there are two weye in vhich the procedure rules might be
changed with advantege. The first is o reduco the time livit for oppexling
in ouch cases Ixcm feurtesn days to sovene. This would hove the advantuso of
reducing ths tinze spent in dotention by como sppollents. It should couse no
great difficulty oince the case will have wlrecdy been prepered for argument
befcre the adjudicator. The second is to expower the Tribumal to detsermine
such eppeals, if thoy thirk fit, without an oral hearing, on the basis of the
edjudicater's datermination and of ths grounds of appeal.




Performance of functions of Tribunal by Chairman sitting alone

39. Section 22(2)(b) of the 1971 Act envisages that the rules of procedure
should enable any functions of the Tribunal which relate to matters preliminary
or incidental to an appeal to be performed by a single member of the Tribunal.
Such matters which could with advantage be covered by amended rules of
procedure are:

(2) the determination of a preliminary issue; and

(b) the issue of written determinations on behalf of the Tribunal.

Preliminary Issues

Lo, The existing rules of procedure enable the respondent to allege as a
preliminary issue in any purported appeal either that the would-be appellant
is not under the Act entitled to appeal or that a travel document, certificate
of patriality, entry clearance or work permit on which he relies to give

him a right of appeal exercisable in this country is a forgery; or that

the appeal is out of time.

L1, There has been some confusion between appeals proper and appeals which
are misconceived and it is thought that this could be remedied. On the
forgery provision, it sometimes happens that the documents relied upon are
not forged but do not relate to the person holding theme. The provision
could therefore be extended to cover such circumstances. Finally, it
sometimes happens that a notice of appeal has not been signed by the
appellant or by a person authorised by him (as required by paragraph 6(4)

of the Rules) and it seems appropriate that this too should be a matter

which could be raised as a preliminary issue.

Miscellaneous

L2, Certain other matters of a minor drafting or technical nature have
been noted since the present rules came into operation in 1975. They are
not mentioned here but would be dealt with in any amending rules which the

Government introduced after considering the comments on this paper.

D. THE IMMIGRATION APPEALS (NOTICES) REGULATIONS 1972

43, Certain minor drafting and technical amendments have been identified

as desirable since the Regulations came into operation in 1973. One change




relates to the notification of rights of appeal in cases where the
applicant has been granted what he has applied for (this may happen

when a person who has been exempt from control applies to remain for a

limited period on ceasing to be exempt)e. This and other minor drafting

changes would be made at the same time as any amendments to the procedure
rulese.




PROVISIONS OF THE IMMIGRATION RULES
REFERRED TO IN PARAGRAPH 26

ANNEX 1

Paragraph 10 (refugal of leave to emter of passemger who is a visa
national but has mot obtaimed a visa);

26 (refusal of leave to emter of passenger seeking entry
a8 an au pair but is the mational of a eountry outside
Westerm Europe, or is aged umder 17 or over 27):

(refusal of leave to emter of pascemger who is sesking
work without work permit);

(refusal of leave to enter of pssseager who is seeking
entry as a vorkimg holidaymsker but is not a Commone
wealth eitizem or is under 17 or over 27);

Paragraphs 31 & (refusal of leave to enter of passenger seeking entry
32 for permit free employment where prior emtry clearance
required but has not obtaimed that clearance);

Paragraph 35 (refusal of leave to enter of passemger arriving to
Join or set up in busimess without holding a prior
entry clearsnce);

38 (refusal of leave to emter of passenger seeking entry
as a person of independent means without holding a
prior entry clearance);

(refusal of leave to emter of a passenger seeking entry
as a writer or artist without holding am entry
clearance);

(refusal of leave to enter of a United Kingdom passport
holder without a special voucher or emtry clearance);

(refusal of leave to emter of passemger seeking emtry
as a depemdant without entry clearance);

(refusal of leave to enter of a passenger seeking entry
26 a husband without emtry clearance);

(refusal of leave to enter of a passenger seeking entry
as a fiance without emtry clearance);

(refusal of leave to enter of a passenger who iz the
subject of a deportation order);

(refusal of leave to remaim because the application is
to remain for a purpose for which eatry clearance is
required;




(refusal of leave to remain for employment where
person is subject to am employment restrictioan or
from persons mot so subject where the Department of
Employmert does mot approve the proposed employment);

(refusal of leave to remain as a visitor where the
passenger's visit exceeds or (if the applicatiom were
granted) would exceed 12 moaths);

(refusal of leave to remain as a working holidaymaker
whose stay as such exceeds or (if the applicatiom were
granted) would exceed 2 years);

(refusal of leave to remain for trainimg or work
experience where Dspartment of Employment do mot
approve proposed extensions);

(refusal of leave to remaim as am au pair where
applieant is from outside Wegtera Europe or where
period in au pair capaeity exceeds or would exceed
2 years if the application were granted or if the
applicant is under 17 or over 26 years of age);

(refusal of leave to remaim im employment where the
work permit is of less tham 12 moxths validity amd
where the Departmexnt of Baployment refuse to approve
continued employment);

(refusal of leave to remain in permit free employment
vhere person is here in some other capaecity = because
prior entry clearamce required);

(refusal of leave to remaim im busimess where persom
is here in some other eapaeity - because prior entry
clearance required);

(refusal cof leave to remain as a writer or artist where
person ie here in some other eapacity - because prior
entry clearance required);

(refusal of leave to remaim &s a person of indepemdent
means where person is here in some other capacity -
becauge prior entry clearance required);

(refusal of leave to remain where people applying to
stay beyond authorised absence from own countries).
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QUEEN ANNE'S GATE
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spoke about Hugo Young's article
Suﬁﬂay Times about Mr. Raison's handling of
n immigration cases.

_cd, for ease of reference a copy of the
Raison wrote to Hugo Young and
:o complain about certain parts of tho
response to these the Sunday
*hev will print a letter from
n answer. Mr. Raison has therefore
enclosed draft which the Home Secretary
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Home OFfFice
QUEEN ANNE'S GATE
LONDON SWIH 9AT

I was surprised that Hugo Young in his personalised attack on me
last Sunday under the heading "The Perversity of Commissar Raison's
Law" should have got things so wrong.

Mr. Young was writing about the Filipino women who were determined
by the High Court decision in the Claveria case to be illegal entrants
on the grounds that they obtained entry by deception. (The case,
incidentally . was about a decision to declare an entrant illegal &
under the nrevious Govermment.) The nrincinle that those who obtained
entry by decention are illegals has been strongly endorsed by the House
of ILords in the recent Zamir case - again based on a decision talken
under the last Government.

Mr. Young's article made no effort to explain that each Filipino
woman had to get both a work permit as a resident domestic and a visa.
To qualify they had to be single and childless. The work permit
application form, which the agents usually completed, required
declarations to that effect; and the visa application form which the
woman signed, asked about marital status, although between 1973-76 it

did not ask about children unless they were to accompany the avpplicant.
Visa officers who interviewed applicants were under instructions to
ascertain whether any children existed.’

So while it is true that the agencies vlayed a large part in
providing false informaticr, the only women who might in theory not
have been party to the decention are the unmarried ones with children
who applied between 1973 and 1976 and who were not interviewed
thoroughly at our Embassy in lManila.

In the article Mr. Young totally failed to refer to the fact that
+he Home Secretary and I have made it clear that we will look with the
greatest care at the circumstances of all the cases that come before
us; and in particular that I have indicated that the cases of single
women in this 197%-1976 category will be considered particularly
sympathetically to see whether they were ignorant of the deception
which was practised. Indeed I said this in the television programme to
which Mr. Young referred. I am also looking carefully at other
factors, for example whether, where women were given settlement, it
was done in the Iknowledge by our officials that they had children.
Where this was the case, I regard that as grounds for allowing them to
Tremain.

It is quite clear, then, that we are exercising the ministerial
discretion to which Mr. Young refers - though I accept that I have
said thet I do not think it right, in the light of the judicial

/decisions

The Editor,
Sunday Times.




decisions, to grant a blanket ammesty to all the Filipinos.

Mr. Young himself accepts that deception can properly be regarded
as grounds for illegality when it applies to racketeers, "especially
from Pakistan." What he does not face is the question why an amnesty
should be given to this particular group in toto - the majority of
vhom do not claim to us that they did not know of their deception -
while being withheld from all the other peonle whom the courts have
found illegal on grounds of deception. /Moreover, Mr. Young's
statement that "least of all did any of The women imagine that the
existence of children had any bearing on their right to be in Britain"
is quite unsubstantiated./

Perhaps for the record the following point should also be made.
The figure of 141 cases is not unfortunately finite, and of course if
all those concerned vere given settlement their children would naturallj
be entitled to come as well./

Obviously the problems thrown up by these cases are very difficult,
as are many others in the exercise of ministerial discretion in the
field of immigration. In these particular cases, the women who are
told they have to leave are being sent back to their own country and
their own children, having had the advantage of several years'earnings
vhich would not have been possible if deception had not taken place.
Against this, they have generally worked hard, often in unpopular jobs,
over the years, and their own country is very poor (although this is
also true of Bangladeshis and Pakistanis) and I cannot see that 1t is
wrong to say that the decisions about these cases should be made in
the light of the specific circumstances of each case, rather than on a
blanket basis. And I cannot see that Mr. Young set out the position
fairly.

(TTMOTHY RAISON)




e an
3¢t “weekend
Tre nt for b

and mmigrant people in
Britain., It was all the more
__inmr_-\-.'r'r';t_hj.' 2 for™. being so
unusual, “afd, also because it
vdrew. the sting from another
.poisonous ' piece of fantasy-
"building by Mr Enoch Powell:
a man, incidentally, who hay-
ing .removed himself 1o
Ireland should surely stop
posing as ‘an authority on
commiunal tranquillity.s

Mr Whitelaw, however, s
jthe-ample embodimentiof a*
political truism: that while it
is- quite easy to be liberal,
vhumane and statesmanlike in
‘general (even as a Conserva-
tive Hpme Secretary), these
virtues are harder to display
in particular, /. C;al

Behind  the © wéileant
rhetoric stand the unpjeasant
facts of one particulariset of
cases, which invite fromi.the
Home Secretary roughly the
1 same ‘measure of fairness as
he urges upon the world at
large towards immigrants in :
gendral” — and which *have §

'

L4

quite |
here, they
* resident ' ¢ :
forth work without 2 p.;!'!‘f‘."(
and bring their children over
here. This, however, 1s where
their troubles began.

A good many of the women
had not stated when applying
1o come that they had child-
ren. They were often quite
unaware that they were meant
to do 0, nor was this made
clear on the forms they had
to sign. In many-cases, more-
over, they were rect_'uned by
employment agenCies
British links, who took respon-
sibility for form-filling. Least
of all did any of th& women
imagine that the existence 0
children had any bearing on
their right to be in Brirain,

“could

tatus, and thence-

nut

acquire

L4s distinct from their attrac-.

tion to employers.

For several years, they were
fortified in this by the British
authorities, = “Illegal ” im:
mfigration, which is what they
are now accused:of, was for
the first five years’ operation
of the 1971 Tmmigration Act
a term confined to those who

signally failed to receive it§

THE CASES are small in
mumbef, * which mean§"that
they rarély “appeaf ~in 'the
headlines, but  which - also
makgs them a test of \Tory
decency rather than,,Jory
pragmatism. They are ngt a
swamp: they fhreaten s 6ne:
they add up'.to abour: 150
women, many of whom have
been herg seven ‘vears ‘dnd
more; and most of whom, from
tomorrow, face the ﬂn'e‘a;; of
accelérated “removal® ffom
this country. = A 1

The women are -mostly
from the Philippines. ‘They
came - here - to = work as
domestic servants ‘in’ hotels
and private houses, often for
low wages, most of which fhey
remitted home.

This may seem a strange
way of life for these Filipino
women to adopt, But it was'a
measure of conditions at home
that thev ‘should have done
so: also of the state of the
British labour market, in
which vacancies for domestic
work far outnumbered dom-
estic «domestics willing to fill
them. Accordingly *this
remained for many years one
of .the few categories of un-
ckilled job obtainable by a
quota of f(ut'cign wf-gu_-kers.

e

! precaution

with i

note 1"."—*"!‘.5"
a ., and the like.
Only from aboup 1976 has a
line of court cases been
developed which says that
“decepnion ™ may also render
an immigrant “jllegal.”
While sensible enpugh as a
against increas-
ingly sophisticated immigra-
tion rackets, especially from
Pakistan, this is the weapon
which has now been wheeled
out with Tetrospective effect
against the Filipino' women,
most of whom committed
no conscious deceptiod and
many of. whom have worked
hard here for seven years.
A judgment on Thursday
by.the Law. Lords has finally
sealed ~their fate. Put very
simply, it ruled that even the
accidental omission of infor-
mation ¢an amount to illegal
deception, and invalidate an
entry certificate. According to
the Home Office there are now
141 .women -awaiting - con-

sideration of their cases. After

the Lords judzment, they are
thrown entirely on the com:

passion and good sense of the’

junior Home Office minister,
Mr Timothy Raison—who has
so far behaved rather more
like a bureaucratic commissar
than the founding editor of
New Society. o o
About .the politics of . this
affair, three .things seem
worth sayving. The first is
tha¥ 1t is 'not a ‘traditional
immigration issue, Behind
the remaining 141 "women
there 'is" no .tide to . he
staunched; the.. gquota for
domestics was ended altoge-
ther three years ago. Yet the
response of the Home Office
is as'unimaginative‘as that of
a soviet politburo. » *- N
Secondly, the justificarion
for refusing in - almost - all
cases to exercise the minis-
ter’s discretion and let these
women stay”  plumbs - some
pretty advanced depths of
intellectual dishonesty. Asked
on LWTs TLondon Pro-
gramme why he could not
be more compassionate, Mr
Raison contended that it
would be 1 *totally wrong¥
for the Home Oface to "over-
turn *. what - the Scourts had
decided. Thi¢ temained the
official Home Officé line 'last
week. D itk

THIS R}

ASONING
a4 pDicture f iminist
gling st his In
instincts, virtuously te ohey 2
set down ]1_\' !-|E.-'|:.:: r‘..\,‘g\‘
he. Yet the truth
different. Far from
being a passive servant of the
law, it is the Home Offce
which has mobilised the courts
azainst these women and
argued in case after case for
the strictest interpretation of
* deception.” They did not'
need to bring these cases.
They chose to de so, in an
attempt to get the law. they
want. '

But thirdly. having got thiy
law, Home Office
have not lost their discretion.
It is still their decision teo
take in spite of the court
cases, and it cannot be shuffled
off on to the judges, perhaps
as if to prove that the Tories,
unlike ‘the ' Labour ° Party,
“respect the law.? - -

There is no social, legal or
economic ‘reason why Mr
Raison ;should not let all the
remaining 141 stay. Such =2
decision would restore his
fading reputation for social

1aw
than
rather

15

ministers

claim to be acting as well as
speaking the  language of
social justice. r

Theperversity
of Commissar
‘Raison’s law

by HUGO YOUNG, Political Editor}_
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