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CABINET 

LEGISLATION ON COMMERCIAL SURROGACY 

Memorandum by the Lord Pres ident o f the Counc i l 

At i t  s meet ing l a s  t week, the Home and S o c i a l A f f a i r  s Committee (H) 
discussed p roposa l s from the Secre tary o f State f o r S o c i a l Services on the 
way forward f o l l / & £ t  o the Report o f the Committee o f I n q u i r y i n t  o Human 
F e r t i l i s a t i o  n anlcGnflkyology ( the Warnock R e p o r t ) . The Secretary o f State 
proposed t h a t w h i l f ^ V  f s l a t i o n to implement the Warnock Report as a whole 
should be brought ty&gfa f o r the 1985-86 Session, on one aspect ­

s h o u dcommercial surrogacy X ^ / a e n  t l e g i s l a t i o  n to out law t h i  s p r a c t i c e l 
b e brought forward t h i / ^ » \ i o n  . The Committee concluded t h a t i  t would be 
unwise t o l e g i s l a t  e o n ^ ^ s p e c  t alone i  n t h i  s Session but t ha t I should 
r e p o r t the issues to Cabinejfe^or a f i n a  l d e c i s i o n . 

BACKGROUND 

2. Surrogacy i s the practic&ChVirfcby one woman c a r r i e s a c h i l  d f o r 
another w i t h the i n t e n t i o  n tha r<£hWpfc i Id should be handed over a f t e r 
b i r t h  . Commercial surrogacy i s w h £ r € ^ y m e n  t i s made by the woman or 
couple who r ece ive the c h i l  d a f t e r h ^ & t  o the sur rogate mother and to 
the agency which has brought the paVt i ^ t o g e t h e r  . The recent case o f 
baby Co t ton , which i n v o l v e d such a r r a ^ f l C ^ t s  , has r ece ived cons iderab le 
P u b l i c i t y  ; the l o c a l a u t h o r i t  y s o c i a l s & V i p ^ s department and the High 
Court i n t e r v e n e d ; and there i s s i g n i  f i c a ^ / p u b  l ic f e e l i n g t ha t such 
arrangements should be p r o h i b i t e d by l e g i s l a t i o n  . There are b e l i e v e d t o 
be a number o f o ther cases where surrogate mothers w i l  l g ive b i r t  h over 
the coming months. The pressure t o l e g i s l a t  e i s t h e r e f o r e u n l i k e l  y t o go 
away and more l i k e l  y t o inc rease . / / • ~ \ \ 

3 - On sur rogacy, the Warnock Committee recomme v «de / 4^ \ 

a. That l e g i s l a t i o  n be in t roduced to r e n d e r ^ & r f ^ a  l the c r e a t i o n 
a n c u r  o s e sor the o p e r a t i o n i  n the Uni ted Kingdom o f S e " 7 ^ ^  e  P P 

r o ri n c lude the r e c r u i t m e n t o f women f o r sur rogate P  i w W ,   making 
arrangements f o r i n d i v i d u a l s or couples who wish t V a ^ U s  e the 
se rv ices o f a c a r r y i n g mother; such l e g i s l a t i o  n shouUgfc \wide enough 
to inc lude bo th p r o f i  t and n o n - p r o f i t making o r g a n i s a ^ n d  ) 

b . That the l e g i s l a t i o  n be s u f f i c i e n t l  y wide to r e n d e r < V v ^ n a l l  y 
l i a b l  e the ac t ions o f p ro f e s s iona l s and o thers who k n o w i n W ^ ^ s i s  t 
i n the es tab l i shment o f a sur rogate pregnancy. l  / y  \ 



^ c. That i  t be p rov ided by s t a t u t e t h a t a l  l surrogacy agreements are 
p i l l e g a  l con t r ac t s and the re fo re unenforceable i  n the c o u r t s . 

^ ) *  E SECRETARY OF STATE'S PROPOSALS 

s

P

\ Y v X   noted above, on the g e n e r a l i t  y o f Warnock's recommendations the 
vte^fto'tary o f State f o r S o c i a l Services i s c a r r y i n  g out c o n s u l t a t i o n s w i t  h 
t ^ ' A j J & a n t i o  n o f b r i n g i n  g to col leagues proposals f o r general l e g i s l a t i o  n 
nextr Sp^Xion. He i s  , however, convinced t h a t  , i  n view o f the cons iderab le 

r e  s^are>^D take urgent a c t i o n  , l e g i s l a t i o  n should be in t roduced t h i  s 
Sessio^if/t]9^deal s o l e l  y w i t  h commercial surrogacy arrangements ( i  e the 
recomme^w5j££ton a t 3a. above) . While r e c o g n i s i n g t ha t there w i l  l be 
c o m p l i c a t g A # £ ? i n p repa r ing l e g i s l a t i o  n u r g e n t l y on t h i  s aspect alone and 
tha t i  t wMSl not be easy to conf ine debate, he considers i  t w i l  l be very 
d i f f i c u l  t tw h o l d a s i t u a t i o  n i  n which there are no moves to l e g i s l a t  e 
u n t i  l next Session. 

H COMMITTEE'S VI^i^F^ 

Some members o/f/ITuSommittee f e l  t t h a t the case for ou t l awing 
surrogacy had not wbsrAade ou t . They noted t ha t two members o f the 
Warnock Committee hadx^wsrjjcnted from the r e l e v a n t recommendations, and 
tha t the much reduced opTvjjPfcvunities f o r adopt ion increased the case f o r 
a l t e r n a t i v  e arrangements^svNcluding p o s s i b l y a r o l  e fo r agencies to whom 
Payments were made. They tjVgfi&ht t ha t i  t would be unwise to l e g i s l a t  e 
before p u b l i c debate had t ^ r j i ^ n y p n s i d e r a t i o n ° f these aspects f u r t h e r  . 

There was a l so a f e e l i n g ^ t a O ^  e Committee t ha t more thought was 
needed about whether the l e g i s ^ r A i r f b would apply t o n o n - p r o f i t - m a k i n g 
agencies (which might none the les^thft^ge a fee to cover t h e i  r co s t s ) as 
W e H as t o p r o f i t - m a k i n g a g e n c i e s ^ a a r o  w the l i n  e t h a t was drawn cou ld be 
J u s t i f i e d  .  convinced t ha t t^^m^adica l p rofess ions would s t r o n g l y w e r  e

r e s i s  t a B i l  l which put them at r i s le o i ^ p r o s e c u t i o n f o r c a r r y i n  g ou t , f o r 
example, a r t i f i c i a  l i n semina t ion i  n rt^trfS^for fees. 

Furthermore a l  l members o f the ComvrC^tee were impressed by the c l e a r 
V l e  w ° f the Lord Chancel lor and the S o l i c t o  r General t h a t i  t would be 
unwise to embark on l e g i s l a t i o  n w i t h o u t t h i n k i n  g through w i t h care the 

ami ly and l e g a l s t a tus o f c h i l d r e  n r e s u l t i n  g from surrogate pregnancies , 
and the i m p l i c a t i o n s o f f e r t i l i s a t i o n  s which toqkCBi.ace overseas or i  n 

CONCLUSION [CjJ 

O v e r a l l the view i n H Committee was t ha t the p re l s^ fc^- for l e g i s a t i o  n 
° n commercial surrogacy t h i  s Session should be resisted^bf^s a l l o w i n g 

ime fo r o p i n i o n to form f u r t h e r and f o r the l e g a l i s s u e s v ^ j e e d by the 
0 r  d Chancel lor and the S o l i c i t o  r General t o be p r o p e r l y m&fght through 

and a l i n  e de termined. The Government should , however, prrofs^a)iead w i t h 
l t  s c o n s i d e r a t i o n o f t h i  s and the o ther issues r a i s e d by WaVf^r^vBO tha t 

W e are i  n a p o s i t i o  n t o l e g i s l a t  e on a l  l o f them next Sess io rx^ \V^^ 



^ 9  . i  n v iew of the c u r r e n t con t rove r sy , I i n v i t  e col leagues to cons ider 
>0(hether l e g i s l a t i o  n to deal on ly w i t h commercial surrogacy should be 
v j ? k t r  ° d u c e  d t h i s Session as a mat te r of urgency. 

p r i v  y Counc i l O f f i c e 

21 January 1985 


