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CABINET

Memorandum by the Lord President of the Council

% CONVEYANCING BY EMPLOYED SOLLCITORS

Sgdzcggcember 1983'(C§(83) 37th Conclugions) Cabinet considergd the

o 19n of restrlctlovs'on conveyan§1ng for reward: 'Our main concern.

of tho Introduce etition for the independent solicitor to the benefit
e consumer,\| WeVconcluded on that occasion -

a. That we
the legal profes
Up to examine thi

xamine extending the right to conveyance outside
The Farrand Committee was subsequently set
ct.

b.  That the right t
employed by banks an
how to achieve this ob
conflict of interest sho

veyance should be extended to solicitors.
ing societies, and that consultations on
and in particular to avoid problems of
initiated as soon as possible.

i;cepIZE ?arrand Committee repo iR September %9@4; t@e Government
Bil] 2 1ts proposals and in con e the Ad@lnlstratlon of Jusglce
of a,ne present before the House of s, provides for the establishment
W profession of licensed convéy rs.
g;nBuT::tProble@ of employed solicitor roved less tractable.
: lons did not reduce concern ab onflicts of interest.

Om;giils have undertaken further work but\the Home and Social Affairs

again 0392Was unable to reach agreement wh?n they discussed the 1ssues

intereSt bl February 1985, The crucial point is the degree of conflict of
@tween the borrower and the lender an;gif%)extent to which this

Would G e ¢
basi fPfevent the service offered by the employegg of))a building society or

that rom.containing the same degree of protecti the consumer as
Provided by an independent solicitor or conve .

4, :

ensur?n;ezﬁlng institution shares with the borrower n interest in

and inanc_at the.t1t1e 18 secure. BuF in respect of !

hig emplo tal advice generally the solicitor would have €a

OSSigir - whose interest would be opposed to those of i porrower.
e solutions to this have been suggested: first

WQp
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employed solicitors from the common law duty of employees always to act in
Ehe best interest of their employers, and secondly to provide a so-called
basic service" (see Annex A) which explicitly excludes advice on finance

Cﬁﬁp?’ in particular on the terms and conditions of the mortgage.
Copy

e "basic service'" which is proposed includes not only the actual
cing of the property but also the drawing up of the contract and

ady n relation to the contract. On many matters concerned with the
sonty e employed solicitor should be able to give advice freely. But
Some as could again give rise to a conflict of interest, for example,
the.P“rCh may wish to contest restrictive covenants, but the building
Soclety m o be concerned with the maintenance of the value of the

:rea becaus is lending on other properties. Its own interests
herefore g tend to support the restrictions.

6. The other area in which there could be a conflict is the acquisition

:f information by the employed solicitor in the course of his duties for
she_Pquhaser whic 501d have a bearing on the decisions of the building
Oclety in awardin /mortgage (for example that the client might be

declared redundant ). @
?.

Bi bIt_iS, of course, at't?e purchaser could choose not to tage

P CUSL§ess to the emplo licitor. .There was, bowever, concern 1n

soli Ommittee that, in rea ,“Ahe opening up of this market'to employed
Citors would lead to a 1‘£$' umber of purchasers succumbing to the

2;tractions of "one stop shop @ at a bank or building society
8ardless of any warnings whi x might be given, or restrictions

_ A
:};1?11 might be imposed. This .@ true whether or not the building
Clety offered only a "basic serWef) qr had its activities constrained
¥ a Code of Practice.

8.
It would be fair to say that noné;o

zzzzz?er cou}d be entirely protected in
benefizv’ which we were unab%e to resolve
301icit1al economic effects justify our op

Ors 1in the face of the lack of prote

were convinced that the
circumstances. The crucial
ly, is whether the

g up the market to employed
ion which would be involved.

9. 3 . - . . -
ess Tbere 1s no point in further consultation about this 1ssue: 1t 18
Edtially a matter of judgment where the greater ic interest lies.

t . 3 = .

herefore invite the Cabinet to comsider:

~ Whether solicitors employed by banks and -:
SOCleties etc should be allowed to offer conveyan "4
Services,

e so, what, if any, restrictions should be imp§§§§§%>
Of the activities of employed solicitors whether by <:j:>

2
%

a,
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exempting them from the normal common law duty always to

% act in the interests of their employer, or by restricting

what they could provide to a '"basic service'.
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ANNEX A

BQSic Service

The w ¥

¢ "basic Service" seeks to minimise the risk of a conflict of interest
arigj : :
3 Sing by making it clear at all stages to the borrower that he could not
Obtain -

40 independent advice from the employed solicitor on matters where the

int
< Tests of the lender and the borrower conflict. The lending institution would
y Teéquireq;

1+ to make it clear to the borrower that the employed solicitor
1s not independent of the lender, and that anything the borrower
Yells the solicitor is in effect told to the lender;

H, o explain to the borrower at the outset that the borrower cannot
®btain advice from the employed solicitor about his choice of lender,
T about the terms and conditions of the loan (eg the rate of interest
°T the reasonableness of the proposed retentions) or about any other

mn 4
8%ters on which the interests of lender and borrawer may not
°°incide;

i %o intorm the borrower that, notwithstanding ii., the employed
Solicitoy may explain to him in a clear and straightforward manner

the financigl terms of, and the effects of the legal conditions
attaChing to, the loan (eg provisions concerning early repayment)),

but M3y not advise him on them;

LV, where circumstances likely to lead to a conflict arise, to

advyi
Vise the borrower

that it may be desirable to seek independent
advice. -

RESTRICTED




