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^ Q j ^ c  h 1985 

CABINET 

CONVEYANCING BY EMPLOYED SOLICITORS 

'Memorandum by the Lord Pres ident o f the Counc i l 

° n 9 December 1983 (CC(83) 37th Conclus ions) Cabinet considered the 
u c  t i o  n o f r e s t r i c t i o n  s on conveyancing f o r reward. Our main concern 

was to introduce/^JoTnXetition f o r the independent s o l i c i t o  r t o the b e n e f i t 
the consumer.UWeVconcluded on t ha t occasion 

a « That we s\h£ui4^examine ex tending the r i g h  t t o conveyance ou t s ide 
the l e g a l profess^ays . The Farrand Committee was subsequently set 
UP to examine t h i s / ^ £ p « ^ t  . 

D - That the r i g h  t tcr^Shveyance should be extended to s o l i c i t o r s  , 
employed by banks a n d C ^ ^ m i n  g s o c i e t i e s  , and t ha t c o n s u l t a t i o n s on 
how to achieve t h i  s ob^cj^oAje and i n p a r t i c u l a  r to avoid problems o f 
c o n f l i c  t o f i n t e r e s  t shon^^bk i n i t i a t e  d as soon as p o s s i b l e . 

^* The Farrand Committee rep^t^d/ia September 1984; the Government 
B1 ; Q P '"ts proposals and i  n c o n ^ ^ c  e the A d m i n i s t r a t i o  n o f J u s t i c e 

a t


0
 £ '  present before the House oi/ynx$.s, p rovides fo r the es tabl i shment 
new p ro fe s s ion o f l i c ensed c o n v  ̂ j ^ r s  . 

Q" P * E Problem o f employed s o l i c i t o r S ^ ^ ^ \ a r o v e  d less t r a c t a b l e  . 
Of f U • t a t i o n s d i  d not reduce concern a b o < « ^ ^ o n f l i c t  s o f i n t e r e s t  . 

eComm^l a  ^ S  ^ a v  u n d  e r t a k e  n f u r t h e r work buS^the Home and Soc i a l A f f a i r  s 
a e W 3 S u n a D8 a i r i  t t e  l  e t o reach agreement when they discussed the issues 
i n t e r ^ ^ February 1985. The c r u c i a  l p o i n t i s the degree o f c o n f l i c  t o f 

w t° u l d  e S   between the borrower and the lender and t h  a ex ten t to which t h i  s 
p r e v e n  tbank  the s e rv i ce o f f e r e d by the employe^ofna b u i l d i n  g s o c i e t y or f
 

r o r a  c 
that .  ° n t a i n i n  g the same degree o f p r o t e c t i o n s f ^ v t h  e consumer as 
Provided by an independent s o l i c i t o  r or conve/imcay. 

^ e n aensur^ i n  g i n s t i t u t i o  n shares w i t  h the borrower aC^Wjjjr^n i n t e r e s  t i n 
and f ^ °  S t ha t the t i t l  e i s secure. But i n respect o f tQj^m^rtgage terms 

l n a n c i ah is l advice g e n e r a l l y the s o l i c i t o  r would have Ca^^pk t duty to 
Two ° y e r - whose i n t e r e s  t would be opposed to those o f ^ f t ^ ^ b o r r o w e r . 

o s s i b l e s o l u t i o n s to t h i  s have been suggested: f i r s  t , ^ r o ^ x e m p t 



eniployed s o l i c i t o r  s from the common law duty of employees always to act in 
\f-he best i n t e r e s t of t h e i r employers, and secondly to provide a so -ca l l ed 
Ny>asic s erv i ce" (see Annex A) which e x p l i c i t l  y excludes advice on finance 

i  p a r t i c u l a  r on the terms and conditions of the mortgage. n

C  L 
v ^ C v j e "basic s e r v i c e " which i s proposed includes not only the actual 

t n e P e r t v° \ V^P7 c i n 8 °^  P r o   but also the drawing up of the contract and 
V*$yftr^n r e l a t i o  n to the contract . On many matters concerned with the 

C O n t r  ^ ^ ^ K  e employed s o l i c i t o  r should be able to give advice f r e e l y . But 
some a s £ £ ^ £ A r  i  d again give r i s  e to a conf l i c t of i n t e r e s t  , for example, o u 
  

e
 purcha^rr may wish to contest r e s t r i c t i v  e covenants, but the bui lding 
society u V ^  o be concerned with the maintenance of the value of the 
a r e a because/vj^Xs lending on other propert ies . I t  s own i n t e r e s t s 

erefore co^Ya tend to support the r e s t r i c t i o n s  . 
The other area in which there could be a c o n f l i c  t i s the a c q u i s i t i o n 

l n ^ o r m a t  n^ oth  by the_employed s o l i c i t o  r in the course of h i s duties for 
purchaser which/*footd have a bearing on the dec i s ions of the bui lding 

Society  i  award ing \ \ the>«qrtgage (for example that the c l i e n  t might be n

a e c lared r e d u n d a n t ) ! ( 7 j  ) 

^ I  t i s  , of course , tr^^Ajhat the purchaser could choose not to take 
^ n e s s  t o t n e^ U Sthe  e m p l o ^ £ < £ ^ y l i c i t o r  . There was, however, concern in 

^ •  ̂ 0 m m  i t t e  e tha t , in reaW^r^/^he opening up of t h i s market to employed S o  

1 C l t o r  s would lead to a la^sJKiuimber of purchasers succumbing to the 
actions of "one stop shopj^fig/j at a bank or bu i ld ing soc ie ty 

e s s  a nwh K  °  f y warnings whic*^fca\t might be g iven, or r e s t r i c t i o n  s 
so m i  § n t be imposed. Thi s wd&fa^raw true whether or not the bui lding 
bv 6 ° f f e r e  d only a "basic s e n w U ^ / o  r had i t  s a c t i v i t i e  s constrained 

y a Code of P r a c t i c e  . ( y y  \ 

W 0 Uco I  ̂  be f a i  r to say that none^>£/£^ were convinced that the 
C 0 U equest™ 6 1  ' ^  ^  e n t i r e l  y protected in<££«3& circumstances . The c r u c i a  l 

w e w e r ebenef^°"' w^^"c^  unable to resolveN^raa^ly, i  s whether the 
S o  e c o n o m i cl i c ^  C l a  ^  e f f ec t s j u s t i f  y our opwftrfg up the market to employed 

1 t o r s in the face of the lack of protection which would be involved. 

e s  e  n n u r ts e n ^  6 r  ^ S ° P ° ^  n  t  * f  b e  r consultation about t h i  s i s sue: i  t i s 
I  t , l f l  l l  y a matter of judgment where the greater/p"«$W.ic i n t e r e s t l i e s  . 

e r  e f o r  e i n v i t  e the Cabinet to consider: (  f D 

Whether s o l i c i t o r  s employed by banks and b 
s ° c i e t i e  s etc should be allowed to offer conveyancrajt /^ 
s e r v i c e s . I K O ^  K 

b 
I  f so, what, i  f any, r e s t r i c t i o n s should be impose£k>£\ 

0 n the a c t i v i t i e  s of employed s o l i c i t o r  s whether by 



4

exempting them from the normal common law duty always to 
act in the interests of their employer, or by res tr ic t in  g 
what they could provide to a "basic service". 

P r i v  y CounTWppfice 

 March 1984 \  > 



^ i c ^ s e r v i c e 

basic s e r v i c e " seeks to minimise the r i s k of a c o n f l i c t of i n t e r e s t 

S l n  S
 making i  t c l e a r at a l  l stages to the borrower that he could not 

a i  n
 -"^dependent advice from the employed s o l i c i t o  r on matters where the 

erests of the lender and the horrower c o n f l i c t . The lending i n s t i t u t i o n would 


e
°  required: 


• to make i  t c l e a r to the horrower that the employed s o l i c i t o  r 

l  s
 not independent of the lender, and that anything the horrower 

"tells the s o l i c i t o  r i  s i n e f f e c t t o l d to the lender; 


1 « to explain to the horrower at the outset that the horrower cannot 

obtain advice from the employed s o l i c i t o r ahout h i s choice of lender, 

0  r
 about the terms and conditions of the loan (eg the rate of i n t e r e s t 


r
°  reasonableness of the proposed retentions) or about any other 

m a t t e r s on which the i n t e r e s t s of lender and borrower may not 

c°incide; 


1 1  • to inform the borrower that, notwithstanding i i .  , the employed 

s o l i p i + 


t o  r
 may explain to him i  n a c l e a r and straightforward manner 

the "Pi 

J-inancial terms of, and the e f f e c t s of the l e g a l conditions 

ching to, the loan (eg provisions concerning e a r l y repayment)', 


t U  t
 m a  y not advise him on them; 


where circumstances l i k e l  y to lead to a c o n f l i c t a r i s e , to 

advis e +h -U 


wie borrower that i  t may be desirable to seek independent 

advice. 



