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MENTAL HEALTH BILL : DRAFT WEITE PAPER

As vou are aware we intend to introduce a Bill to amend the 195) Mental
Health Act in the House of lLords at the beginning of next Sesgsicn.

The 1959 Act has been under review for some six years and a vaeriety of
proposals have been canvassed. I propose therefecre, to publish a White
Paper explaining the provisions which appear in the Blll and the reasons
for putting them forward. The White Paper would be pubWished on the sanme
day as the Bill and would serve as a guide to its contents. We are
proposing to Legislation Comuittee when they consider 1he Bill on

27 October that the Bill should be published on 11 Hovember.

I should be grateful if you would confirm by 2 November that you are
content with this approach and with the draft White Paper attached,

I am sending a copy of this letter and the draft White Paper to Number 10,
other members of H Committee, and to the Secretary of the Cabinet.

NORMAN FOWLER

RESTRICTED




INTRODUCTION

y 3 Legialation about the rights of the individual and of
in the field of mental health must be both complex and precise
to be given to both. . The object of this White Paper is

the changes proposed in the Mental Health Bill which the Government

( t.a s

have presented to Parliament.

ackground of the 1959 7=ﬂ*“7 Hea

e The 1959 Mental Health Act was introduced during Mr Harold M:
administration to implement the main proposals of the Royal Commigsion
Law Relating to Mental Illness and Mental Deficiency zbout the status
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position of mentally discrdered people in society. In brief, the Act removed

statutory control fro e great majority of mentally disordered people and
out new conditions for the minority who still need to be subject to special
control, whether for the protection of themselves or others. It also ensured
that mentally disordered people could benefit from general health and social
services facilities by providing that existing legislation (e“ the National
Health Service Act 1946 and the National Assistance Act 1948) should apply to

them.

S The 1959 Act has worked well., Ite first cbject, to remove statutory control

fiomlmxytmentallydisordered people, was achieved and it provided a balanced system

for the protection and control of the remaining small minority. But after nearly
twenty years, the neced for some revision and updating - within the overall
framework of the Act - became apparent. A Consultation Paper issuved in 1976

was followed in 1978 by the previous Government's Vhite Paper 'The Review of

the Mental Health Act 1959' (Cmnd 73%20). This White Paper was génerally

welcomed both by the health and social work professions and by other bodies and
individuals concerned about the care of the mentally disordered; detailed
comments have been offered and further consultations have since taken place. The
Government's conclusions are embodied in the Bill they have presented. The
Government has made clear the high pricrity which it wishes health and local

authorities to give to developing services for mentally ill and mentally handicapped

'people. It has done so both in its guidance to authorities "Care in Action" and in

1ts recent discussion paper on resource distribution "Care in the Community™.

4. This priority is not affected by the Bill. The Bill is about the status
and legal position of those mentally disordered people who need specizl

protection or control, 7Tt is not about the services for the much larger number
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of mentally ill and mentally handicapped pecple in hospital and in the

community as a whole.

5e The Bill improves safeguards for detained patients, clarifies the

pogition of staff looking after tham and removes uncertzinties in the law.

1

The mzin impr vementhgﬁre set out below. The references in brackets are 10O
ges explaining them in more detail in the texyv of this White Paper.

-

The period before detention has to be eifther renewed or ended is

halved (para. 19).

For certain groups, detention in hospit ls allowed only if the perscon

is thought treatable (paras. 13 and 20)
Access to Mental Health Review Tribunals is increased (pare
The positicon on consent to treatment is clarified

The standards of care given to detained patients and the usge of
powers of detention are safeguarded v‘r*Lflthe new Mental Health Act

Commission (paras. 2J-3¢, 3§)
Guardianship powers are made to fit current good practice (paras. [U4-43)

Psychiatric treatment in hospital is to be made easier for those
appearing before the courts by introducing, as resources allow,

interim hospital orders and remands to hospital (paras. 47-49).

DEFINITION OF MENTAL DISORDER

T The Mental Health Act 1959 sets out the forms of mental disorder which are

covered by its provisions. These are mental illness, severe subnormality,

psychopathic disorder and subnormality.

Mental Handicap

8 The Government shares the concern which is widely felt that mental handicap
should not be confused with mental illness and that the needs of different groups
of patients should be recognised. They have also considered with the greatest

care whether it is still appropriate to provide compulsory powers in respect

of any mentally handicapped people and, if so, how this should be done.




P The weight of professional opinion is that there is a very smzll

on
minority of mentally handicapped people, without any other mental disorder,

wvho do need to be detzined in hospital - usually for their own safety. The
Government recognises the importance of stressing that this is only a small
minority . While , therefore, the Bill continues to provide for the
compulsory detention which is required, subject to all the safeguards

provided, inthese cases, it does make a change in the words used.

ere subnormality' and ‘subnormality’

terms 'severe mental handicap!

10. The Government has decided it is not practicable to have entirely separate
legislation for mentally handicapped patients. It would be helpful, though, to
separate out the provisions of mental health legislation which apply to mentally

handicapped people. For technical reasons it would be cumbersome to do this

-
P

during the passage of an amending Bill. References to mental handicap and
severe mental handicap appear alongside references to the other disorders, in
num -erous places in the 1959 Act; to delete these references and bring them
together in a separate Part of the Act by meang of amending legislation would
produce a very long and complex Bill., It would be almost

impossible for practitioners in the field who have to implement the amended
legislation to find their way through it. The Government therefore

intends to present a consolidation of mental health legislation to Parlisment

soon after the present Bill is passed. ' The consolidated Mental

Al .
Health Ac{:sct out separately the provisions of the legislaticn which need to

apply to mentally handicapped patients.

-
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Mental Illness

11. Mental illness is not further defined and no change is proposed. This

condition accounts for the majority of the persons detained in hospital under
the Act - some 5,000 of the 7,000 detained patients. As in the case of mental
handicap, it is important to understand that the powers required for the small
proportion of mentally ill people who need to be detained - 7 per cent of the
mentally ill in hospital - do not have any implications for the treatment and

care of the remainder of those suffering from mental illness.




Pasvchopathic Disorder

12. The Government have considered whether psychopathic disorder should be
excluded from the Act, bearing in mind the discussion in the Butler Report.

The weight of current medical opinion is that most psychopaths are not likely

to benefit from treatment in hospital and are for the penal system to deal with

vhen they do commit offences but thet there are scme instances of psychopathic
disorder which can be helped by detention in hospital. For this reason, this

category is not excluded from the Act.

compulsory admiss]

211y subnormal and psychopath

.

are under 21 (d though once admitted, the patients can conti

sfter the age of 25 if they are considered dangerous, jer secti 14 the LCu,a
The origin of the age'limit ay in medical opinion that mentally handicapped

or psychopathic adulls w unlikely ‘to benefit from hospital treatment. In the
Government's view, this age limit has been shown in the light of recent medical
knowledge to be arbitrary. Moreover, it does not apply when courts meke hogpital
orders on mentally disordered offenders and sO makes -an unnecesgarily sharp
distinction between those detained under civil powers (Part IV of the Act) and
those who have been tried for an offence (Part V). It seems more reasonable to

replace the age 11m3t with a provision that would allow mentally handicapped and
psychopathic patients of any age to be detained but only if there are grounds for

believing that they are likely to benefit from medical treatment (see para. 20).
This criterion will replace the reference to "requires or is susceptible
to medical treatment" in the definition of these forms of mental disorder. The

interpretation of medical treatment in the context of the Act will be amended,

in keeping with developments since 1959, to include habilitation and rehabilitation

instead of training.




. CHAPTER 2

COMPULSORY ADMISSION T0 BOSPITAL

1959 Act authorises admission for up to 5 days

days for observationj
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section 26 is a longer-term POwWer Ll etain patients for Treavment

(subject to renewal- gee paragra?h 16

section 30 gives doctors the power in an emergency to prevent informal

patients from leaving hospital for up to 5 days;

section 1%6 gives the police the power to bring to hospital or a place
of safety a patient found in a public place who seems to be mentally

digordered and in need of immediate care or control.

v . ]
In addition

under section 60 mentally disordered offenders may be made subject

to a hospital order by a court; and

under sections 72 and 73 prisoners Day be transferred to hospital by the

Home Secretary.
The Bill proposed some changes to most of these powers to ensure
that patients are detained for no longer than necessary and to improve the

wording of the Act.

Social Workers undertsking Duties under the Act

15. One proposal in the Bill is relevant to most of the admission powers. In the
1959 Act the "mental welfare of ficer" pleys a key role in considering compulsory
admission to hospital (though applications for admission may also be made by the
patient's nearest relative, or any relative in emergency). Since 1959, local
authorities social servicesDepértments have been established and their functions
greatly developed. The Bill provides that local anthorities should "approve'
social workers to carry out the functions of mental welfare officers. The
arrangement would be in some wWays similar to that for health authorities

approving doctors as having special experience in the diagnosis or treatment of

mental disorder (section 28). Guidance on approval of social workers is being

/ Prepared
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rested organisaticns. 1 also makes

worker and provides that he must

to hospital

In particular it
1ave any psychiatric
ndaticns, one of which
28. The Bill therefore proposes amendments to ensure
is only used in genuine emergencies. The person making the
application must have seen the patient within the previous 24 hours, rather than
days as at present. The period of 3% days from completing the applicatimn, within

which the patient must be admitted to hospital, is also to be reduced to

24 hours. The Bill aleo provides that the right to make an eme rgency application

should be restricted to the patient's nearest relative (as well as a mental

welfare officer) rather than any relative.

28 day power

17. The procedure set outin section 25 is referred to in the 1959 Act as admission
for observation. Because of developments in psychiatry since the Act was passed

it is now used also a short-term treatment power. It is therefore felt that
"assessment! is a more suitable term than '"observation' as it implies more active
intervention to form a diagnosis and plan treatment. In many cases compulsory
detention need not extend beyond (or as long as) the 28 dayofTS the maximum

period of detention of a section 25 application; the Bill therefore provides that
patients detained under section 25 may be treated for their mental disorder without

their consent where necessary in certain circumstances (consent to treatment is

considered more fully in paragraph 35 below).

18. Such patients are afforded further protection in the Bill which proposes that
it should be possible for the nearest relative of a patient detained

under section 25 to discharge the patiént, subject to the limitation in

section 48 of the Act where the responsible medical officer considers the

patient to be dungerous; at present this right applies only to patients

detained under section 26. In addition, patients detained under section 25 will

/ be ..




be able to apply to & Mentzal Hcalth Review Tribunal for their detention to be
reviewed. For practiczl asong application must be made within the first

14 days of detention and the hearing will take place shortly afterwards. For
these short-term cases the Tribunal will of necessity have to evolve new
arrangements and will usually have to rely largely on the mediczl and soci
workers! reports mad he ti f admission, with perhaps an or report
from the patient's responsible ) fficer It will nonetheless provide &

-~
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new and worthwhile safeguard for patients ained under section

Longer—term

19. e long h f detention under section 26 will be amended to
remove the age limits and include the "“treatability" test described in parzsraph
20. In addition the duration of authority to detain a patient under section 26
will be reduced from one year to 6 months in the firet instance. This would bhe
renewable on the first occasion for a further 6 months (compared with first
renewal for a year now) and subseguently for a year at a time (instead of for

2 years at a time as now). In other words the period of detention before renewal
has to be considered will in all these cases be halved, Patients will
consequently have more opportunities to apply to a Mental Health

Review Tribunal (see para. 24 and Table 1). The Bill alsc proposes that the
responsible medical officer should be specifically required to satisfy him-

self on renewal of detention that the patient is still suff ring frcm mental
digorder for which medical treatment in a hospital is appropriate and that the

treatment cannot be provided unless detention continues.

Treatability

20. The Mental Health Bill provides that the "treatability" test - whether
treatment is likely to alleviate or prevent a deterioration in the patient's
condition - will in future apply to all patients when their detention is renewed.
Detention will not be renewed unless there ig an expectation of further benefit
from treatment, except in the case of the mentally ill and severely mentally
handicapped. Here the Bill recognises that the health services have a
responsibility to care for mentally ill and severely mentally handicapped people
whose disorder may make them unable to care for themselves by providing that
even if the {reatability test is not met, detention can still be renewed if

the patient is unlikely to be able to care for himself, to obtain the care

which he needs or guard himself against serious exploitation.




Patients already in hospital

cancerned with patients who are already being treated in
rmal patients. Such a patient may be detained for up to
S seems necessary to the docftor in charge of the patient's treatment.
This power is used when, for example, an informal patient wishes to leave hospital
and the doctor in charge believes that the conditions for compulsory detention are
d but has not time to com > the full epplication procedure (which
ental we fficer or the pati 3 nearest relat Vf) Nurses
have gometimes found
charge of the patient's
exercised and have beec rtain about their legal

prevent a Fient fro aving when it is clearly basst

includes changes which will help to ensure that
d patients receive the treatment they need and which will ensure

that there is no doubt as to the legal position of the staff concerned. Firstls
it will be possible for the power of detention to be exercised by any
the staff of the hospital who is nominated by the doctor in charge of
treatment to act for him in his absence. Secondly, a registersd mental nurse or

eglstered nurse for the mentally subnormal will be able to invoke a holding power
until the arrival of a doctor with the power to detain the patient; the holding
power will in any case lapse after 6 hours. It will apply only where a patient
is already under medical treatment for mental disorder. If the nurse decides to
exercigse the holding power he or she must record, in writing his or her judgment
that the patient is suffering from mental disorder to such a degree that it
necessary in the interests of the patient's health or safety or for the protection
£ others for him to be immediately restrained from leaving the hospital and that it

is not practicable to ensure the immediate attendance of a doctor empcwered to

detain the patient. As soon as this has been recorded the holding power takes

effect. The marse must give the record to the hogpital managers (or whoever is

acting for them) as soon as possible.




SAFEGUARDS FOR PATIENTS AND STAFF

Health Review Tribunals

s more opportunities to apply to a
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case. . 3 icted patients under
hospital orders and unrestricted transferred priscners, will have twice as many
opportunities to apply to a Tribunal as & conseguence of the periods of detention
being halved. Restricted patients will be able to ask for a Tribunal hearing

once in the second year of their detention and every year thereafter. In addition,
the Bill proposes that hospital managers must refer to a Tribunal any patient who
has been detained under section 26 but has not had a Tribunal hearing in the first
6 months of detention. A similar provision will apply to unrestricted patients
detained under Part V of the Act. Hospital managers will also be required to
refer to a Tribunal any patient who has been detained for 3 years without a
Tribunzl hearing. These proposals will ensure that patients who lack the ability
or initiative to make an application to a Tribunal also have the safeguard of an

independent review of their case.

o, Table 1 illustrates the changes for a patient who is detained first under
section 25 then section 26, If he is detained continuously for 4 years he would
have, under the present Act, only 3 opportunities to apply to a Tribunal. The
Bill will provide 6 opportunities for the patient to apply to a Tribunal in his
first 4 years of detention, with a minimum of 2 Tribunal hearings (after 7 months

and 3 years T months) if he makes no application himself.

2b, Patients under guardianship (see paras 43-43) will also have more opportuni-
ties to apply to a Tribunal, in line with the shorter duration of each period of
guardianship - 6 months, 6 months, then a year at a time. They will not be
covered by the arrangements for automatic reviews, since their liberty is not

regtricted in the same way as patients detain
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. .27. The Bill will also give detained patients under 16 years of age the right to

apply to a Tribunal. In the 1959 Act patients under 16 have no such right,

though if they are detained under Part V their nearest relative may apply to a
Tribunal on their behalf. The Government considers it important that all detained
patients should have access to MHRTs. Hospital managers are to be required to
refer the very small number of patients under 16 for an automatic review at the
end of any 12 month period in which they (or their nearest relative) have not made

an application, rather than every 3 years as for adults.

28 . Tribunals sometimes wish to ensure that suitable arrangement

care of a patient before he is released. The Bill therefore provides them with a
powver to order delayed discharge. The Tribunal Rules are also being revised To
provide more flexibility in the way cases are handled. The panels f{rom which
Tribunal members are chosen may be enlarged since there are to be many more
Tribunal hearings, some of which (because of the improvements for patients admitted

under section 25) may have to be arranged at very short notice.
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Mental Health Act Commission

29, The most important safeguards to ensure that patients are not detailed
unnecessarily are the carefully drawn criteria for admission and renewal of
detention and access to Mental Health Review Tribunals; but other checks are

also needed. The 1978 White Paper discussed the possibility of setting up

mental wveare cormissions on the lines of the Scottish Mental Welfare Commission,
to protect psychiatric patients, but concluded that it was wrong in principle

to reintroduce a system for psychiatric p ients which is fundamentally different

at
t ~

from that for other patients. The presen overnment takes a different view
patients detained under the compulsory powers of the Mental Health Act are in a
unigue position because they have no right to discharge themselves, unlike all
other patients including other psychiatric patients. Furthermore, they have not
entered hospital voluntarily; it is essentiot that the justification for
depriving them of their liberty and the procedures followed in doing so shoulad
be subject to scrutiny. The responsibility for undertaking this scrutiny must
rest with a body which 1s independent of those who have been involved in the
compulsory admission and continued detention and so the Government proposes to

set up a Mental Health Act Commission with a general protective function for

detaisizd patientse.

0. A new factor since 1978 which has further influenced the Government on thisg
metter is one of the proposals made by the Rampton Hospital Management Review
Team, chaired by Sir John Boynton, which reported to the Secretary of State
October 1980 on the management of Rampton Special Hospital. In considering

wider issues surrounding their enguiry the Review Team said:-

WThere is a strong case for an appointed body to inspect and monitor
closed institutions such as Rampton and the other special hospitals

or indeed wherever patients are subject to detention under the

Mental Health Act. The exact powers and functions of such a body

would be for further consideration, but we think it might be constituted
on the lines of the o0ld Board of Control or +he Scottish Mental Welfare
Commission. Its functions might include the review of patient care and
treatment, the independent investigation of more serious complaints
(from whatever source) and a general protective function on behalf of
detained patients which need not necessarily cut across the functions of
MHRTs. Such a protective function might include some responsibilities in

connection with the difficult problem of consent to treatment in respect

of detained patients eeceee




The Bill provides for the Mental Health Act Commission to implement this

recommendatione.

nder this provision the Secretary of State will be required to set
be called the Mental Healt mmission (MHAC)

function for detained patien nd to carry out

Secretary of State

ecial health authority' is a body set up under the National Healtl
State makes provision for its membership,
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32. The Government intends that the members of the proposed MHAC will be
lawyers, doctors, nurses, psychologists, social workers and laymen. Their part-
time services, as commissioners, will include visiting hospitals where patients
are detained. There will probably be one or two visits a year to each of the
200 or so local hospitals and mental nursing homes in England and Wales with
detained patients, with around one visit a month to the 4 special hospitals.

In their visits the MHAC members will make themselves available to detained
patients who wish to see them, will ensure that staff are helping patients to
understand their legal position and their rights, and will monitor the use of
the compulsory powers of the Mental Health Act. They will look at patients'

records of admission and renewal of detention and at records relating to treatment.

They will also ensure that detained patients are satisfied with the handling of

any complaints they may make.

33. The MHAC will not trespass in any way on the Mental Heaith Review Tribunal's
role of deciding whether an individual patient should continue to be detained;
the Commission's concern will be to ensure that hospitals have adopted and are
following proper procedures for using the powers of detention. The Commission
will look at the use of powers, such as emergency admissions under section 29,
which are outside the scope of the MIRT. It will also have an important
role in monitoring the use of the explicit power to treat detained patients
without their consent subject to certain safeguards (see below): it will ensure

that those safeguards are understocd by staff and patients and that they are

being observed.

3% Equally the proposed functions of the MHAC will be separate from other
inspectorizl bodies; the MHAC will not inspect and report on services in

mental illness and mental handicap hospitals and units in the way that the Health

Advisory Service and the Development Team. for the Mentally Hendicapped do.

L3




The Commission's concern will be the particular problems which arise from
detention of specific individuals in hospital rather than the general services
which affect all mentally ill and mentally handicapped patients. The name
"Mental Health Act Commission" has been chosen deliberately to emphasise its
regponsibilities for seeing that patients have full advantage of all the
available legzl safeguards under the Act as amend
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The Commission will have important duties icerning consent to
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currently one of the most important and most difficult issues

digcussed., In particular, the gquestion of
shculd be authorised to impose treatment

much debated. The Covernment takes the view that

osely related to the prospect of benefif from
fore proposes to provide specific “iﬁ*“*n‘y authority to

atients for their mental disorder without their consent in cextain
must be safeguards for the patient and the nature of

to considerable debate. A balance must be struck between

protecting the rights of the patient and providing for him to receive the

treatment he needs. The Bill therefore provides that a detained patient who is
capable of giving consent but is unwilling may only be given treatment when a
concurring second opinion has been obtained from an independent practitioner.
It is intended that, in addition to medical aspects the independent psychiatrist
will take into account the wider social and other factors which may be relevant.
A second opinion will also have to be obtained 21f a patient is unable to under-

stand what is involved in consenting to treatment.

%2¢. The Bill provides that these second opinions should be given by doctors

appointed for the purpose by the Secretary of State. It is proposed that the
doctors so appointed should be medical members of the Mental Health Act Commission.
This will ensure that the opinions are independent, and will also enable the
Commisgsion to monitor the use of the power to impose treatment and to offer

advice on professional and ethical complexities. A psychiatrist on the Commission
who gives the second opinion on any case will be able to take account of the views
of members of the MHAC from other disciplines and to discuss with them the
principles which should apply in giving second opinions. It 1is also intended

that he will discuss the case with members of the treatment team caring for the

patient before giving a second opinion.




lll'??. Certain treatments warrant special consideration and the Bill also provides

that these should not be given to detained patients even with their consent unles
a concurring second opinion has been obtained. The treatments concerned were
described in the 1978 White Paper, adopting the terms used in the Butler Reporﬁ)
as "hazardous, irreversible and not fully esta blished" but

snch treatments exactl The Bill therefecre provides
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which must not be given

E and a concurring opinion from
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Secondly it provides for other treatments
[ 4 -

on !
from time to time in the lig: new and changing
¢i1l 21so be zble to include in the Code r in other
publications, advice on other issues involved in treating detained patients fox
mental disorder, drawn from their experience in monitoring the use of the

procedures on consent to treaiment.

2%, 1in addition to its more general protective function for detained patients,

the Mental Health Act Commission will therefore exercise important responsibilities,
on behalf of the Secretary of State relating to consent to treatment. It will also

be a forum for inter-professional discussion of issues concerning the law and ethics

the treatment of detained patients. The Commission will thus have a central

role in the working of the revised Mental Health Act.
g

Other Safeguards

39, The Bill also proposes other changes to the law which affect detained patients
in hospital. It will considerably curtail the circumstances in which incoming oxr
outgoing mail may be withheld, and it will ensure that there is no scrutiny at all
of the mail of informal patients. The Bill provides that outgoing mail from a
detained patient may be withheld only if the proposed recipient has asked that
this should be done with correspondence addressed to him by the patient. Incoming
mail will not be opened or withheld at all except in the special h spitals, where
exceptional arrangements are needed for security reasons., In the speciagl hospitals
of ficer will be authorised to withhold mail if it is necessary in the interests
of the patient's safety or to protect others., This will not apply to letters from
a number of persons and bodies inoluding-HPs, the Health Service Commissioner,
and a Mental Health Review Tribunal. If mail is withheld from a patient in a
special hospital on security grounds he will have to be informed within 24 hours

and will be able to make repre sentatlons to the hespital managers.

-
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Guardianship

A very small number of mentally disordersed people who do not require
in hospital, either informally oxr formally, ne vertheless need close
isien end some control in the community as a conseguence of their menta
who are able to cope provided
s0; and those
For
are available under

- L
e:z'!-v--quw _ - e : :*(‘\?'\:J"‘\'
iy

tr’z.f Y bt - ‘- > : # i . g -.; e

c"\'m
AL

over a child powers are
$11-defined, and out of keeping, in their
with modern attitudes to the care of the mentally disordered.
Psper in discussing guardianship powers in the Mental Health Act
consideration was needed and put forward three possible

!‘

28 to retain guardianship powers in I
snt form with some minor changes, eg 1

powers in line with the p La see paragraph
The second ophtion was to introduce a range of community care orders to paral

existing compulsory hogpital powers (the proposal of the B

Social Workers). The third was to introduce new gspecific powers

liberty of the individual only as much as is necessary to ensure
medical treatment and social support and training - the "essential powers

approach.

A2. The Government has considered all the issues involved and the many

comments received and has decided that the third option, which was widely supported,
most closely meets current needs. The Bill therefore provides that guardianship
powers should be retained, but that the guardian should have only the Tegsential
powers" rather than all the powers of the father of a child under 14 as at present.

The essential powers are:-

power to require the patient to live at a place specified by the
guardian;

power to require the patient to attend places specified by the
guzrdian for medical treatment, occupation or training;

power to ensure that a doctor, social worker or other person

specified by the guardian cen see the patient at his home.

Amendments contained in the Bill have the effect that it will no longer be possible

for patients under 16 to be received into guardianship and remove the age limit

| 1




of 21 for mentally handicapped and psychopathic patients. The Bill proposes that
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which mean that the perso: n be discharged fro
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1tal onl Y W1Ln Tne ongernyt o1l e Home Secretar

of the
apply to pat s who are subjec
tions under Fari the Act The change in the definitions of
of mental disorder will also apply in Fart V. Tne craiteria for maki

hospital order are to be changed in line with the change in section 26 so that
courts will not be able to make a hospital order in respect of a person suffering
from psychopathic disorder or mental handicap unless there is medical evidence
that medical treatment in hospital is likely to alleviate or prevent a deterioration
in the offender's condition . A simmilar amendment will be made to the criteria
on which the Home Secretary may transfer a mentally disordered prisoner to hospital.
Once a patient is subject to a hospital order or transfer direction - provided he
is not subject to restrictions - he benefits from all the changes proposed for
Part IV patients: shorter periods of detention, more access to the MHRT, the
'benefit from treatment' test on renewal of detention, and the overall protection
of the MHAC. Restricted patients too will have more opportunities to request a
review by the MHRT (see para 24) and the MHAC will afford the same safeguards to

restricted patients as to unrestricted patients.

ir'b: Other proposals in the Bill apply to Part V alone. At present where a

mentally disordered prisoner is transferred to hospital and made subject to a
restriction order, the restrictions last until the end of his sentence, that 1is,
until his latest date of release. Under the Eill)restrictions will be lifted on
wvhat would otherwise have been the patient's earliest date of release with remission.
nse to a recommendation by the Butler Committee on Mentally Disordered
the Bill also provides that a restriction order may only be made where it
to the Crown Court to be necessary for the protection of the public from
serious harm. At present the 1959 Act says only ''necessary for the protection of

he public''.
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48. It is proposed that remands to hospital for medical report and for treatment
should last for up to 28 days, renewable for up to 12 weeks. Under the proposals
remands for medical report could be made on medical evidence that there was

reason to suspect that the accused person was suffering from any of the &
categories of mental disorder; remands for treatment could only be made in cases

of mental illness or severe mental handicap. In both cases remand to hospital would

be considered only where bail was not possible.

2

[ An interim hospital order to allow assessment of whether a hospital order
would be appropriate could be made for 12 weeks, renewable for up to 6
he court were satisfied by evidence from 2 doctors that the convicted
suffering from mental illness, psychopathic disorder, mental handicap or severe

mental handicap and that a hospital order might be appropriate. An interim

hospital order would be an invaluable way for the court and the hospital concerned

to find out whether a hospital order is likely to be an appropriate way for the court

to deal with the person. In particular, it would enable professional staff to assess

whether the patient was likely to benefit from treatment.

50. The Government is awaiting the judgment of the European Court of Human Rights
in the case of X v the United Kingdom in which one of the principal issues is the
question of whether or not a restricted patient has a periodic right to have the
substantive grounds for his detention considered by a ‘court' with power to

order discharge if it finds that further detention is not justified under domestic
Jaw. Under the present law, the Home Secretary must refer the cases of restricted
patients to a MHRT periodically if they ask him to do so but the MHRT can then
only advise the Home Secretary whether to discharge the patient. It cannot itself
order discharge. The Government has decided not to include in the Bill any
amendments to the 1959 Act which relate to the issues in this case until the
judgement of the Court is available. The judgement is expected to be delivered
whilst the Bill is still before Parliament. The Government will then consider

in the light of the judgement whether any further amendments should be included
in the Bill.
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be exercised; this 1s especially important in matters concerning mentally

people where decisions may have to be

nment hope tha 1 £ Bill is acceplted by Parliament, the koyal
ent can be given in the summer of 1982. It 1s hoped that soon after Royal
ssible to introduce a consolidation Bill to cover the material in
d by subseguent legislation, including this latest amending
Tnere can, of course, be no certainty as to the timing of a
consolidation Bill but consolidation will make it much easier for those who use the
legislation to follow it in its amended form and will also provide the opportunity

to separate out the provisions which relate to the mentally handicapped.

£3. The Government therefore seesconsiderable practical advantage in synchronising

implementation of the greater part of the 1982 Act with the completion of

consolidcation

S Vhile work on consolidation is under way, work can proceed simultaneously on
the preparation of subordinate legislation, on the revision of guidance and on the
DN, o , L
> establishment of the Mental Health Act Commission. The Government would therefore
(v
$u¢{kaV
O . On this appointed day several measures with significant resource implications would

('hm\vﬂuLVh\

hope to have a single appointed day for all save three of the provisions of the Bill.

be put into effect such as the improved access to MHRTs (estimated to cost about
£lm a year) and the setting up of the Mental Health Act Commission, with the
arrangements for consent to treatment, etc (which is expected to cost about £m

[,

a year). s regards MHRTs, some changes will be made ahead of the appointed
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in the 1978 VWhite Paper, special considerations

“)PQ apply to the introduction of interim hospital orders and remands to hospital. Both
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(<W>Lg these innovations will have gnificant resource implications, both in manpower and
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‘ \ money, for the NHS. t 15 estimated that interim hospital orders would cost tThe
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rob . - NHS about £ a year while remands to hospital could cost £3m a year.

(Ew Y o : : -~
\ : proposes to take powers in the Bill to introduce these - 11

—

when sufficient resources can be made available - probably over the 2 or

57 The Covernment believe that the changes in the Bill will not only bring up to
date the provisions of the 1959 Mental Health Act but will broaden its scope,
particularly by the introduction of the Mental Health Act Commission. The changes
will help those concerned with the care of mentally disordered people who need to
be detained in hospital or made subject to guardianship to build on and improve the
structure which twenty vears ago revolutionised the status and legal rights of the

mentally disordered in our society.




RESTRICTED ANNEX B

RETARY

TRAFT LETTER TO THE HOME SEC
(45 CHAIRMAN OF H COMMITTEE)

MENTAL HEALTH BILL: DRAFT WHITE PAPER

are aware we intend to introduce & Bill to amend the

Act in the House of Lords at the beginning of next

- O o : < -! i . 0o = ": ki | & . ! Pt = -
The 1959 Act has been under review IOX some O years ana & VaTiel) YYOposal

3 v 1 = 3 - — F o - —~ - . . g f— ..:.. - | - 25 Y M d .‘!_ - . : ful ™ . N . o
have been canvassed. I propose therefore, to publish a White FPaper explaining

putting

-
o

the provisions which appear in the. Bill and the reasons for

) PP
White Paper would be published on the same day as th
a guide to its contents.

-

I should be grateful if you would confirnm by‘/éé October/ that you are content

with this approach and with the draft White Paper attached.

Zf'am sending a copy of this letter and the draft White Paper to other

members of H Committee, to the Secretary of the Cabinet and to No 1Qé7
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TABLE 1.1 ADMISSION BY LEGAL STATUS 1966, 1970, 1974-79 MENTAL ILINESS AND MENTAL HANDICAP HOSPITALS

AND UNITS IN ENGLAND AND WALES. .

SECTIONS OF THE MENTAL HEALTH ACT 1959

30 | €0(+65) 72 73 ; i

compulsory
powers3

447

836

1003

6042 1472

o

Source: Mental Health Enguiry
Figures include Special Hospitals

Other sections of the Mental Health Act 1959 or other Acts,
for instance, an admission may be recorded under Section 47 of the National Assistance Act, 1948

* Provisional figures, MHE for 1978-9 not yet published.




TABLE 1.2:

NUMBERS

PROPORT ION

ADMISSIONS TO MENTAL ILINESS HOSPITALS AND UNITS IN ENGLAND AND WALES 1966, 1970, 1974-79
INFORMAL AND COMPULSORY ADMISSIONS

=

INFORMAL

L

. COMPULSORY

INFORVAL

"

COMPULSORY

170281

r——

183510

IS

136466

e T

35815

151447

e -

-

80.1%

32063

|
181451

H

157015

24436

o CE Ty

186215

162714

™

190358

168084

25501

T

86.5%

S

87.4%

T

22274

88, 3%

187827

£

167280

=T -y

20547

183372

164487

180613

162379

1-

Source:

18885

F 89@19‘6

M s o

89.7%

18234

Mental Health Enquiry

TENTTRT I ST A O

I"'_-"

% 89. 9%

2. Figures include Special Hospitals.

P

*¥  Provisional figures. MHE for 1978-9 not yet published




TABIE 1.3: ADMISSIONS TO MENTAL HANDICAP HOSPITALS AND UNITS IN ENGIAND AND WALES 1966, 1970, 1974~79 .
INFORMAL AND COMPULSORY ADMISSIONS |

NUMBERS PROPORTION

T “m—.

INFORMAL ; COMPULSORY COMPULSORY

" T B TP TN T e r~y ot

19579 1308 8% 129% |

10511 9. 3%

R T VIR LY Fe

12292

!

1975 13914 13234 |
|

bt

1976 15262 14579

YT e

1977 16170 15645

—— .3 -

1978 17346 16824

—y T T M TETT e T O T ST T ———

*

1979 18307 17820
. l

T

source : Mental Health Enquiry
Numbers include Special Hospitals

Provisional figures. MEE for 1978-9 not yet published




.4: ADMISSIONS OF OFFENDERS UNDER PART V. 1966, 1970, 1974-79
MENTAL ILINESS AND MENTAL HANDICAP HOSPITALS AND UNITS IN ENGLAND AND WALES

. SECTIONS OF THE MENTAL HEALTH ACT

ST T — T ™

Section 60

Section 60} Section 72

with
Section 65

Section 72
with
Section 74

Section 73
with :
Section T4

1966

1259

|
i 1970

| 1039

L o A

S

bl T TIPNYYT YT

1975

i
N

1976

1977

| 808 196
woe P o et (%
861 156

175

731

151

90

et =

1978

1979

682

127

TR YT TS

102

| —
J.__, .

1, sSource e

| SO

Home Office Criminal Statistics for England and Wales

e Figures include Special Hospitals
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TABLE 2,1: RESIDENTS BY LEGAL STATUS AT 31 DECEMBER 1974-79
MENTAL ILINESS AND MENTAL HANDICAP HOSPITALS AND UNITS IN ENGLAND AND WALES

T — o _—— ey g e =

SECTIONS OF THE MENTAL HEALTH ACT 1959

- - - - TER I A F R AT T T T

Otherx 4

l Total
compulsory

29 30 60(+65) 72 +73 | 135 + 136

Lpowers i o

2834 | e | 7693

TR paid e

2717 : 2 7680

—— s

2725 | | | - 7268

2887

—

1978 3 2976

v

1979 3175 99 “

L]
" v ] N
o o nww-!i . # 3 x S S ey = Tt TR aefig =

Figures for previous years are not comparable as the method of cellection was revised

Source: Form SHB 13C
Figures include Special Hospitals

Other sections of the Mental Health Act 1959 or other Acts, for instance., an admission may be recoxrded
under section 47 of the Naticnal Insurance Act, 1948




RESIDENTS IN MENTAL ILINESS AND MENTAL HANDICAP HOSPITALS AND UNITS IN ENGLAND AND WALES 1974-79 1

INFORMAL AND CCMPULSORY RESTDENTS. 2 .

PROPORT ION

TABLE 2.2:

NUMBERS

-y

:
{ TOTAL

-

INFORMAL

B

COMPULSORY

INFORMAL

|

COMFULSORY |

150857

142964

7893

94.8%

5.2%

146718

142272

139038

7680

94.8%

5.2%

155004

r-m_“--.-.-

138454

131341

T T

7268

T

94.9%

ey

7095

134618

ery TITPe Ty

127585

7055

5. 1%

T T ——— =

131085

123942

7182

Figures for previous years are not comparable as the method of collection was revised for 1974.

Source:

T

SBH 13C

S

Figures include Specisl Hospitals

YT =

B

-4

R ———




TABLE 3: USE OF GUARDIANSHIP POWERS UNDER SECTIONS 33 AND 60 FOR MENTALLY ILIL
AND MENTALLY HANDICAPPED PEOPLE IN ENGLAND AND WALES, 1966, 1979  1974-78

DATE MENTALLY ILL MENTALLY HANDICAPPED

DECEMBER 1966 17 302

DECEMBER 1970 22

MARCH 1974 25

MARCH 1975 27

MARCH 1976 24

MARCH 1977

MARCH 1973

L

Source: SSDA 702 and Home Office Criminal Statisticse.

Figures in parentheses are the numbers of guardianship orders under Section 60
in each year.

Figures for 1979 not available.




TABLE 3.1: RESIDENT PATIENTS BY MENTAL CATEGORY AT 31 DECEMBER 1974~79. MENTAL ILLNESS AND MENTAL HANDICAP
HOSPITALS AND UNITS IN ENGLAND AND WALESY

' . '- .

Mental Illness Psychopathic . A : severe o
Disorder Subnoraali ey iy Subnormality SRer All

1974 Informal 50244 586 12314 3974 )3 143823

Compulsory 5213 1059 ' _ 1953

A1l 95457 57. | 151756
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1975 Informal 85818 - / 139028

Compul soxry 4899 G S 7680

A1l 90717 | ‘ 3996, 146708

GRS TN T S SO

1976 Informal 84660 | 3¢ 135004

LR e g L e

Ccompulsory : 7268

All | 354 ) 142272

O i Sk L B

mmq

1977 Informal | | | | : 38337 2t 119 | 131341

" Compulsory >0 I 7115

138456

127585

7035

e D= [T WP

1979 Informal

Compulsory

All

TSN . L i i L

1.
Figures include Special Hospi
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