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The Prime Minister held a meeting this mofning with
the Home Secretary, Lord Chancellor, Secretary of State for
Scotland, Attorney General and Lord Advocate to discuss the

present public concern about rape cases and the law of rape.

LAW OF RAPE

The Prime Minister said that the impression was gaining
ground that in rape cases the law was on the side of the guilty
and against the innocent and that it did not offer adequate
protection to women. There was a widely held view that 1n
questioning complainants, the police behaved as though they
disbelieved the allegations they were investigating. Similarly,
people believed that judges were predisposed to think that when
rape was committed, it was the fault of the woman involved. It
might well be the case that the law of rape could not be improved
in any substantive way, but the fact remained that public concern
had now reached a point where it was a political problem and the
Government had to be seen to be responding. They could not
get away with doing nothing. Such was the public interest
in the matter now that the press would go on giving extensive
publicity to any rape cases. The question was what the Govern-
ment should do. She had had a preliminary word with the Lord
Chancellor the previous week, and he had suggested that as far
as the law of rape in England and Wales was concerned, it might
be possible to build on the review of the law conducted by
the Advisory Group on the Law of Rape in 1975 and to ask
Mrs Justice Heilbron, who had chaired the review, to consider
further the Advisory Group's findings in the light of recent

events.

The Home Secretary said that the Criminal Law Revision
Committee was in the process of reviewing the law on sexual
offences, including rape, but they were not expected to report
until mid-1983. They had issued a working paper which dealt
in depth with the law of rape, and they were still recelving
comments on their proposals. He doubted whether it would be
possible to get the committee to report earlier. Moreover, it
was unlikely that the committee or indeed any other inquiry
would propose major changes in the law of rape. Virtually all
of the Advisory Group's recommendations had been implemented
in the Sexual Offences (Amendment) Act 1976.
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As regards the approach of the police to rape cases,
they often had Lo question complainants persistently and in
detail in order to establish the facts. Nonetheless, the
Home Office had prepared guidance lfor Chief Constables on
the handling of rape cases, and he was considering whether
to issue it and if so, when.

The Lord Chancellor said that none of the recent rape
cases had shown up any serious defect in English law, and he
could not see how it could be substantively improved. Where
the defence was consent, the burden of proof fell on the
prosecution, and this meant that the woman very often had to
go through a very considerable ordeal in giving detailed
evidence. Even then she might well see the defendant found
not guilty, with the implication that she had had sexual

relations with a stranger.

As regards sentencing, the Lord Chief Justice, at his
prompting, had made an admirable and proper statement from
the Court of Appeal, and he did not see what more could be
done in this respect. He had himself dealt with Judge Richards
and his remarks about contributory negligence, and he had no
intention of going any further on that matter.

He thought that it would be useful if the Prime Minister
and one or two of her colleagues were to see Mrs Justice
Heilbron to ask her, in the light of the work of her Advisory
Group on the Law of Rape, how she thought the present disquiet
should be dealt with. ‘

The Attorney General said that the Advisory Group's re-
commendations in 1975 had been well received at the time. Many
of them had been designed to make it more tolerable for the
woman to proceed with her complaint, and the Group's report
particularly offered some very good guidelines for police and
medical investigations. He agreed that the law of rape itself
was perfectly satisfactory as it stood at present: the
present problems arose with the pre-prosecution period and
the post-conviction stage, i.e. with police inquiries and with
sentencing.

The Prime Minister, summing up this part of the discussion,
said that she would be grateful if the Home Secretary could
let her have a form of words for her use at Question Time that
day on the work which the Criminal Law Revision Committee were
undertaking on the law of rape. He might wish to clear this
with Lord Justice Lawton, the Chairman of the Committee. The
Lord Chancellor should get in touch with Mrs Justice Heilbron
to invite her to come and see the Prime Minister to discuss
the present situation. She would like to be able to say at
Question Time later in the day that she would be seeing Mrs
Justice Heilbron, and the Lord Chancellor should ensure that
this was acceptable to Mrs Justice Heilbron.




I'he Prime Minister then turned to the question of the
law of rape in Scotland. She understood that the complainant
in the Glasgow rape case was now planning to bring a private
prosecution. This meant that although the case was not yet
strictly sub judice, it would be wrong for her to offer any
comment on it at Question Time. -

The Lord Advocate said that he understood that the woman's
solicitor would need some fourteen days to prepare the material
on- which to base an application to the court for permission
to institute a private prosecution. When the application was
heard, he as the public prosecutor would have to state his
position. This would not be easy, given the earlier decisions
on the case taken by the Crown Office. He was of course very
well aware of the sensitivity of the matter and he would be
extremely careful in the words he used. He proposed to explain
why it had been decided not to prosecute before, and he would
go on to say that if the reasons for the decision not to prosecute
no longer applied, he would not oppose the application. But he
would have to make it clear that because the Crown Office had
previously decided not to prosecute he, as a technicality, could
not formally concur in the private prosecution.

The Secretary of State for Scotland said that there was
a good deal of press interest in whether the woman would receive
legal aid for her private prosecution. It was not clear whether
she would be eligible under the existing arrangements, but
if she were not, he proposed to make every endeavour to ensure
that she would not be out of pocket as a result of the private
prosecution. It might be necessary for his department to make

an ex-gratia payment.

As regards the wider question of the law of rape in Scotland,
the Scottish Home and Health Department had begun a research
study into sexual assaults in 1980. It was due to be completed
in 1982. It was, however, a departmental review and as such
would not carry the same authority in public as the work of
the Criminal Law Revision Committee in England.

The Lord Advocate said that the Scottish Law Commission
was already examining the law of evidence generally and their
review would cover the law of evidence as it related to rape.
It would be possible to say in public that the findings of
the SHHD study would be made available to the Scottish Law
Commission to see whether it added anything to their inquiry
into the law of evidence. If the SHHD review recommended any
change in the substantive law of rape, that would be a matter
for the Secretary of State for Scotland to pursue.

The Prime Minister, summing up this part of the discussion,
said that her office would prepare, in the light of the
discussion, a line for her to take at her Question Time on the
law of rape in Scotland and the Glasgow rape case. This would
be cleared with the Secretary of State for Scotland and the

Lord Advocate.
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I witach 1n its ifinal form the material which was prepared
for the Prime Minister's use during her Questions today. You
and the copy addressees of this letter kindly cleared the parts
of 1t which are of direct concern to you and them. In the event,
the Prime Minister drew on virtually all of it except the passage
on the law on rape in Scotland.

I am sending copies of this letter and of the attachment
to Michael Collon (Lord Chancellor's Office), Muir Russell (Scottish
Office), Jdim Nursaw (Law Officers' Department) and Christine
Duncan (Lord Advocate's Department).

Joer o,

Moo Vb

John Halliday, Esq.,
Home Office.




ut lding on tLhe changes made in 1976 following thi
of the Advisory Group on the Law of Rape, chaired by Dame Roose
Heilbron, the Criminal Law Revisian Commitiee has carried out

a comprchensive review of sexual offences, including rape and
allied offences and the penaltices for them. In October 198

it published an important Working Paper on which it invited
comments. The Chairman of the Committee, Lord Jusiice Lawtion,
has confirmed to the Home Sceretary that comments on the Working
Paper, which dealt in depth with the law on rape, are still being
received and that the Commitiee's eventual Report will take full
account both of these and of recent events. The Committee's
intention is to produce a Report which places the law on rape

in the context of sexual assaults generally.

Dame Rose leilbron

More immediately, I thought that I would find it helpful to
discuss recent events with Dame Rose Heilbron in her capacity as
the Chairman of the Advisory Group on the Law of Rape which reported

in 1975. She will be coming to see me 1n the next day or so.

LAW OF RAPE IN SCOTLAND

The Scottish Law Commission is already examining the law of
evidence gencrally. Their rcview covers the law of evidence as

it affects rape.

At the same time the Scottish Home and Health Department has
been undertaking a research study into sexual assaults. This has
examined, among other things, police aund medical procedures and
complainers' court and trial experiences. The study will indicale
whelther particular changes of practice or procedure would be helpful

and the scope for changes in Lhe law.

The study is due to be completed in the middle of this year,

and its findings will be made available to the Scoltish Law

/ Commission
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Lhe law of ) : I1 the sludy recomnmends any
snboiintive.law of rape in Scotland, that will be

my rt bon Fricnd the Scecretary of State.

GLASGOW RAPE CASE

I understand that an application for permission to

institute a private prosecution is likely to be made in

future, and it would therefore be wrong for me to offer

now on that particular case.

/ Legal Aid: If legal aid cannot be granted under
existing regulations, my rt hon Friend the Secretary of
will make every endeavour to see that the complainer 1s

of pocket as a result of her private prosecution. /
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: THE PRIVATE SECRETARY

Home OFrrice
QUEEN ANNE'S GATE
LONDON SWIH 9AT

26 January 1982

In case it is helpful for tomorrow's
meeting with Dame Rose Heilbron, the Home
Secretary has asked me to send you the

enclosed background note.

My e

il

J. F. HALLIDAY

Clive Whitmore, Esq.




RAPE.

REeSEn T
The Rwess=dewmt [.ow on Rape

Most of the present law is contained in the Sexual Offences
(Amendment) Act 1976. This implemented nearly all of the
recommendations of the Advisory Group under the chairmanship of
Mrs. Justice Heilbron which examined the law of rape in 1975,
following public outcry, in which Jack Ashley played a major
part, over decisions in certain cases.

2. The main provisions of the Act are:

(i) A man commits rape if he has unlawful sexual
intercourse without the woman's consent,
knowing that she does not consent, or being
reckless as to whether she consents or not.

(ii) The previous sexual history of the complainant
with men other than the accused is inadmissible
in evidence except by leave of the trial Jjudge,
which he may grant only if satisfied that it
would be unfair to the defendant to withhold it.

The complainant is protected from having her
name revealed in the Press (as is the accused
unless he is convicted).

The Review by the Criminal Law Revision Committee

3. The law on rape is already under review. The Criminal Law
Revision Committee (Chairman, Lord Justice Lawton) is reviewing
the whole of the law on sexual offences, including rape.

L. In a Working Paper published in October 1980, the Criminal
Law Revision Committee said that it saw no reason for trying to
improve on the definition in the 1976 Act and would concentrate
on matters not covered by it. The Working Paper made certain
provisional recommendations of which the following are of the

most interest: -

(a) Inducing sexual intercourse by fraud or threats
other than threats of force should be criminal
and attract heavy penalties but not be rape; a
minority considered that this amounted to a
narrowing of the law on rape and opposed the
recommendation.

The offence of rape should be extended to cover
husbands who have sexual intercourse with their
wives without consent (prosecutions would require
the consent of the DPP).

Men and women who aid or abet rape should be

punished for aiding and abetting, even if the
principal offender was acquitted of rape.

1.
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(d) The maximum penalty for rape should continue to
be life imprisonment: in particular there should
not be a two-tier offence with a lesser penalty
where there was no actual evidence, or threat of
violence by a stranger to the wvictim.

Most of the issues raised by the Criminal Law Revision Committee
are relatively minor; there is no suggestion that the existing
law on rape is fundamentally defective.

5. The recommendation as to marital rape followed the advice

of the Policy Advisory Committee on Sexual Offences (which

numbers among its members not only lawyers and Jjudges but also
doctors, social workers, sociologists, a police officer, a
headmistress and a clergyman). This Committee, chaired by Mr.
Justice Waller, was set up to provide an assessment of lay opinion
and to advise the Criminal Law Revision Committee on medical and
social issues.

Reaction to the Proposals

6. So far there is little consensus on the specific issues
raised. Women's groups have suggested that the offence of rape
should be extended to all penetrations (buggery, oral sex, assault
with instruments); that the absence of consent should be replaced
by the concept of "against the woman's will"; and (contrary to
the general law on evidence) that the man's previous sexual
offences should be made known to the jury. In general, lawyers'
groups who have commented seem opposed to any widening of the law
of rape.

Timing and Scope of the Review

7. The Criminal Law Revision Committee and the Policy Advisory
Committee have yet to assess reaction to the Working Paper with
a view to producing a final report. It is not easy to predict
how long this will take, but it is unlikely that there will be a
final report for at least a year.

8. The Criminal Law Revision Committee will take full account, in
framing its eventual proposals, both of comment on the Working
Paper and of recent events.
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5 /Secretary of State

Copy to Hrs Duncan
Miss Pollock
Mr Malcolm
P5/Mr Rifkind
PS5/U8 of S

LAW O RAVPL

T attzch a brief for the use of the Secretary of State at the Prime Minister's

ey 1 Tuesday 26 January st 9.70 am., We have had preliminary exchanges with

Home 7 _ce and Crown Office but have not yet had the opportunity to comsult them
the line taken.
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LAW ON RAPE

BRIEF FOR USE BY THE SECRETARY OF STATE AT THE PRIME MINISTER'S MEETING ON
TUESDAY 26 JANTARY AT G,%0 AM

B ' HR 1%?@

In her letter of 22 January to the Lord Chancellor, the Prime Minister expresssed her

intention of arranzing = meeting to decide upon the next steps both on the broad

question of the law of rape end on the narrower issue of the Scottish case, as to

which the Prime Minister expressed the hope that = private prosecution would be
brought and that there would be no gquestion of & private prosecution failing because
the complainer lacked the necessary funds.
FENFRAL ISSUES: PERALTIES
5. (Concern has been expressed ahout the penalties for rape in the context of the
recant English cass where a fine was regarded 22 en appropriste disposal. Hepe is &8
common 1aw offence in Bcotlend which is tried in the High Court of Jusiiciary which
has the power to impose any length of custodial sentence and/or en unlimited fine or
compensation order. Rape has always been regarded &as a serious crime meritirg
condign punishmant and in a recent case the Lord Justice Clerk took the opportumity
of reiterating this (es has the Lord Comief Justice in England), The tsble at Amnerx A
seta out the incidence and disposal of rape ceses in Scotland for the period 1976 to
1979 (the latest year for which detailed figures are available) with certain earlise:
years! these bear out that the likely outcome of a conviction for rape is & custodial
sentence; it may be mssumed that thers were good ressons for the few pon-custodisl
gentences.
3, The Home Sscretary has confirmed the inaccuracy of Prese reports to the
that he contemplated amendments to the Crimipal Justice Bill which would introduce
mandstory prison sentences for rape. The Lord Chancellor has pointed out 1o

chat it is of first importance that Ministers should not na<e any

shich eould be construed as an attempt to interfers with the

‘ary. It would be contrary to current practice to irtroduce 2 mindimum

sentence ... any offence and might be counter-productive; there would be pressurs o
similar provisions for other repellant c¢rimes, but there might be a reaction
snplication of minimum sentences in particular cases and there might also be
reluctance on the part of juries to conviet (as in capital cases previcusly).
reneral rule should be to allow the judiciary to rcise their discretion in
particulayr cases: there is no doubt th i regarded by Scott ';dgsa &

saricus ecrime for which a custsadial =sentence.wauld usuall app




GENERAL ISSUES: EVIDENTIAL ETC REQUIHEMENTS
L, Of more concern than the guestion of dlsﬁgsa is the means of securing

convictions. Following the report of the Heilbron Committee in 1976, the Sexual
Offencas (Amendment! Act 1976 made it no longer permissible in England and Wales,

sithout special leave of the judge, for the defence to introduce material abtout the

.it's previous sexual sctivity with men other then the accused.

are 15 no such provision . there are certain safeguards under the
+w of Scotland. If the esccused £ to attack the character of the
-t 85 part of his defence then notice of this intent has to be given in

advancs . the court and the prosecutor.

Provided notice has besn given timzously the defence may competently attack ihe
comnlrinent's general character by putting questions to her or by seeking to prove
aer bad rapute at the time of the offence. The defence may not bowever =sel to prove
individual semizl acts on the complainant's part with other men.
5. There is no statultory proéision in 8cotland guarantesing the anonimity of
complaime y; however, it is & 1nng-u-«tsb1...g.hﬁd practice on the part of the pri?
the courts to conceal as far as possitle from the public the identity of ti
corplainant during the investigation and at any subsequent criminal proce=
PEVIEW OF THE PRESENT POSITION
6, The major problem appears to lie ool in the law of rape or in tie rel € VA
criminal vprocedures but in reconciling the legitimate but usually conflicting
interast: =f the victim and the accused in rape
most serious crime of which no one should be conviec
his guilt beyond any ressonable doubt. On the other,
rose-e¥mminstion in court ne
~ztreme to the victim and is
into sexual ass3aulis
i, & resssrch study/was set up by SHED in
1 procedures, complainers' court and trial
~nentaze of cases which are discharged on

4

'+ 12 intended to indicate whether particu

=
snd the scope for legislative

fiacal and court

igws with




"

material. A final Teport should be availsble in mid-1982, but no decision sbout

enblication can be taken until the outcome is Known.

o

%. This study may provide the basis for a review of policy and practice in

=iztian to the law of rape in SBcotlsnd. It has been suggested that Iin Eagland and
Walez MreJustjce Heilbron's enquiry wmight be reviewed, but we would npt recormend an
extznsion of this to Scotland in the different circumstances prevajiling. A separate
enquiry would be approprimte, if reguired, and this might best ba judged in the light
af the outcome of the resesrch study, The msin difficulty which has arisen in the
Glasgow case sppears to be in the administration of the present procedure rather fhan
in the procedure itself.

FUNDS FOR PRIVATE PROSECUTION

3. A private prosecution requiraé the corzent of the High Court of Justicisry, who
will usually look for the concurreace of the Lord Advocste. Yh2 lord Advocate will
rno doubt speak to thia sspect of the case at the meeting. The statutory systess of
ariminal legsl aid does not contemplate psyments to privete prosecutors (the procedure

is very rarsly used). On first sight, any payment would have to be made eox gratis,

but this will reguire further consideration in the light of the acfion currently
undertaken by the complainer's soliciter and of the consultation with Uressuryd
consultation with the Lord Chancellor's Department has established that g privats

to Tecove er a suscessful prosecution under provimions not applicsdle ix

rosecutor itgizﬁlaA and Wales would not receive legal aid as such, bui =migh* b
é cak 3(5

Ssotland.
OTHER COMPLAIN{S
10. The complasints against sentencing and against polica conduct
not been festures of recent rape cases in Scotland. In the Glasgow case,
complainer was reported as appreciative of volice action,
CONGLUS LD
11. We would therefore recommend that at this stagei«
no action should be contemplated to intrpduce 2 mandatory minimum
far rape, given past practice and the recent remarks
5) a&ny question of a review of the lesw of rapes and
v¢land should awsit resplution of the propssed privats
+ign of the current SHED reszarch study into casss of
review of the law of rape ancf relatec

1 b,
been generatel by
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