LAW OFFICERS’ DEPARTMENT
ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

H.STEEL,CMG OBE
LEGAL SECRETARY

o Moty

o

25 February, 1985

I am sending you, as requested, copies of the ruling
which McGowan J. gave on the question of what is meant
by "in the interest of the State" and his subseguent
direction to the jury. May [ point out that what you are
getting is a "contraband copy", made in this Department,
of another "contraband copy" madeby the DPP from a copy
which he legitimately obtained from the shorthand writers

on the usual commercial basis. @ The making of extra copies
in this way is, I think, a breach of the shorthand writers'
copyright and I think that they would be aggrieved if they
knew about it. I should therefore be grateful if you would
use the enclosures with discretion.

H.STEEL

H Booth Esg
Policy Unit
The Prime Minister's Office

10 Downing Street
London SWI
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~ SUMMING=-UP
'l' s L DIRELCTIONS IN LAY
MR JUSTICE McCOWAN: I come to the first matter of lauw upon

which I must direct you and it is a very important one

which concerns the burden and standard of proof. The
burden of proof is on the prosecution to sstablish
the defendant's guilt and it is on the prosecotion through-
out. He does not have to establish his innocence. As
to the standard of proof before you can convict him,
you must be sure -- which is the same thing as being
satisfied beyond reasonable doubt -- of his quilt.

I turn to the next matter of law which is the
charge, and I know you have copies of the indictment.
May 1 ask you at this stage to look at them. What I am
going to do is to tell you the ingredients that the
prosecution have to prove, and as I have said I am
directing you here on law and you have to accept the
law from me.

The first thing that has to be proved is that at
the material time -- that is about the 16th July, no
problem about that -- the defendant had in his possession
or control information obtained by him or to which he

had access as a person who held office under Her Majesty.

Thks-information that is being referred to there is, of

course, the two documents, Exhibits No.1 and 2. Plainly,
you may think, he had those two documents in his posses-

sion because he was & civil servant holdinc office

under Her Majestv. I do not think you will have to trouble
anotner moment about that ingredient because the defence
have made.a formal admission about it, no problem.

Secondly, the prosecution have to prove that the

defendant communicated that information to Mr Tam Dalyell,
wno, as you Know, 1s a Back Bench liember of Parliament
of the largest party in Upposition. Again, the defence
formalliy admitted that communication and so 1 say again
nc problem for you.

Thirdly, tne prosecution have oot to prove that

Mr Dalyell was not & person to whom he was authocrisec

-
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to communicate. Evidence on thet ceme from Mr Motram,
the Private Secretary to the Secretary of State for
Defence, who said in simple terms Mr Ponting had no
authority to disclose that materiel to Mr Dalyell.

He was cross-examined about the fact and he said,
"Ministers suthorise who are entitled to reveal infor-
mation. Either ministers themsslves make statements

in public or authorise others to reveal the informa-
tion. It is not at all vague. Unless you are authorised
to disclose information you may not."

Mr Hastie-Smith also gave evidence on this subject,
namely, that Mr Dalyell was not an authorised person
to receive official information. He said that, of courss,
a minister can authorise a civil servant in his depart-
ment to disclose something to a Member of Parliament
but there is no suggestion that that happened here, and,
you may think, that obviously if Mr Ponting had askéd
a minister to give him authority to send this material
to Mr Dalyell he would not have got it.

There the matter rested until the defendant himself
gave evidence when he said this when cross-examined in
terms of Civil Service Regulations, "I did not have
authority to send the documents. The only person who
could have given me authority was the Secretary of State.”
Following that the defence agreed that they could not
mount & defence under these words, in other words, they
accept that the evidence is all one way, that Mr Ponting
was not authorised to communicate the information tco

Mr Dalyell. In those circumstances you will, I am sure,

have no difficulty in concludino that that ingredient

1s made out.

So we are left with only one inagredient which 1is
in dispute and that is the fourth and it is this. The
prosecution nave got to prove that Mr Dalyell was not
8 person to whom 1t waes 1in tne i1nterests of the State
his duty to communicate the informatiorn.

"His duty", may 1 start with those words. "His duty"
Il direct you means an official duty, a duty imposec

™
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on him by his office under Her Msjesty, namely, that of
an Assistant Secretary in the Ministry of Defencs,
to communicate those documents to Mr Dalyell.

The prosecution say, in effect, "Where is there
a scintilla of evidence that he was under any such
officieal duty? On the contrary", they say, "it is plein
that his duty was to preserve these documents.”

What then of the words "in the interests of the
State"? I direct you that those words mean the
policies of the State as they were in July 1984 uwhen
Mr Ponting communicated the information to Mr Dalyell
and not the policies of the State as Mr Ponting, Mr Dalyell,
you or I might think they ought to have been. "The
policies of the State" mean the policies laid doun for
it by its recognized organs of government and authority.
We have a general election from time to time and after
the general election the party that can command the
support of the majority of the House of Commons forms
the Government. If it loses the support of the majority
of the House of Commons it will cease to be the
Government but while it has that support it is the
Government and 3its policies are for the time being
the policies of the State. It is not & question of the
Conservative Party being the State no more than it would
be of the Labour, Liberal or SDP Parties being the State
if any one of them happened to be the Government. This
is not & policical matter at all. They would be in
exactly the same position. So please do not be misled
about that. The policies of the State in July 1984 were
the policies of the Government thenm in power, the

policies as they were and not as they mioht have been

or any one of us mioht think they oucht to have been.

i1t is not in dispute that it was Government policy
in July 1884, rTightly or urongly, not to sive this
further information. That is exactly what PMr Ponting was
complaining about. he was saying, "This is the Government
poclicy and 1 oo not like it." So, as 1 say, there is nc

dispute that that was the Government policy. "So", say

-
—:.-
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the prosecution, njit cennot have been in the interests

of the Stete, vhich means the Covernment then in poweT,
to leak these documents to Mr Dalyell, the Government's
self-proclaimod critic and sinterrogator.”

Now what evidence OI argument is there against

that? In an endeavour to try to help you I will see if
1 can help sbout that, the result, howeverT, ijs this.
On my direction YyoOU are not concerned with whether you
agree with the policies of the Government at that time.
A political debate on those policies is wholly outside
the proper Tange of your discussion.

] furtherT direct you that you are not concerned
uith whether the defendant honestly believed when he

he documents that it was his duty to do SO

The prosecution, as you Knou, have suggested that
he was not motivated by noble sentiments at all. They
say he was motivated, in & word, by pique. WVhether
they are right or wrong gbout that would be & matter for
my consideration, if you convict him, ORN +he guestion of
sentence because, obviously, if somebody does things from
noble motives, that is & mitigating factor which could
jead to mercye. oes not matter, though We
have spent & 1ot of time ©
things in this case, from youT point of view uhet
uas motivated by the hiohest sentiments OT the lowest

defence theat
he honestly bel ] his duty to leak the documents
ests of the State if, 1N fact, 1t was not
his duty to do SO in the interests of the State.

You may well De beginning to say to yourselVES,
nye have DEEN +reated for days to a oreat deal of 1ir-
rellevant naterial." S0, ON my direction, Yyou have, but
in fairness 1O counsel tney had not at tne stane WNer
you heard the evidence hag my ruling in lau. As you knou,
they aaovanceo arguments tOo ME tnhzt afternocon WNED I &@i-
jpwed you To QGO away, and naving neard their arguments

for the whole of that afternoon tne following morning

-li -
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is because it suits all Gove
complexion to keep it as it is,
does not matter. You may

made about it, that if the order for mid-mornin

freshments in DS5, namely, 12 coffees and B teas,

come into the defendant's possession OT control as head
of that department and he had communicated that to
Mr Dalyell it would have been an of fence under the Act.
Well, all that onse can, 1 hope reasonebly, assumeé is
he Attorney General would not in those circumstances

g of the prosecution.

them, they WETE clearly serious

serious matters.

amendment. Until Parliament sees
amend it my duty and your duty is to apply the lauw &S
it is. Ue cannot pick and choose and s8ay, "This is a lau
we do not like and, therefore, UE sre not going to
apply it." That would be acting wholly contrary to our
oaths and that uould be so whatever the colour of the
Government.

You may have noted the last remark of Mr Laughland
in his speech to you last nioht, that 2 conviction here

jnisters to uwithhold information

Civil Service.

that would be & who

and to the oath you have taken. 1f t+he case 18 proved it
ijs your duty to convict whatever +he conseguences. To
say to yourselves, jt is proved hut 1 am nov
going TO convict 1n CaseE jt discourages ministers from
being fortncoming" would be beilng false to your oath.

1t would naVve heen egually wrong fFor Mr Amlot Tto say,
which he did not, that if you acouit Mr Ponting civil
servants will DE jeaking cocuments 211 over the place.

e
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Thet would be &an equelly wrong approach. The political
consequences of a conviction OF of an acquittel &rse not
a matter for you OF me to trouble with for 8 second;
1et Parliament argue about those. 1f the case 1s proved
in accordance vith the lew as 1 direct you then you must
convicts if it is not proved you acquit.

re are a lot of other things that this c&se is
not and I yant to get those out of the uay early on be-
fore 1 seek to get doun to what it is about. It 18 not
about which country, Britain OT Argentina, hes the better
right to the Falklands. 1t is not sbout could OT should
the Falklands' War have been avoided. It 1s not about
whether Falklands' Fortress js a good idea. It is not
sbout whether there is likely to be &any purther Argentine
aggression. It is not about whether Mr Ponting uwas wiser
than MNr Heseltine.

Mr Ponting thought, @8 he has told US, that there
was no good reason for uithﬁolding this information on
+actical or any other ground; that moTE jnformation couold
have been given-uithout damaée to National Security
npecause", he said, "this Country had nothing to be
ashamed of", in other uprds, there were sound tactical
as well as moral reasons for doing what he advised. It
appears that the politicians, mr Heseltine, the Secretary
of State, and Mr Stanley, the Minister of state for the
aArmed Forces, thought otheruise. They believed that if
they answered Mr Dalvell's points, his nine guestions,
he would DEe back for mOTE and that l1ittle by litEle
ministers would be led into security sensitive arease.

These were the two vieuwpoints.

ps Mr Pontinag himself said 2t one stage of the
story "these WEIE political decisions." HE +hought he
knew better but, as 1 have said, the case does not

rurn on which viewpolnt was the W1SET. Civil gervants

cannot De unused TO having thelr agvice not followed DY
ministers and this they must pear with fortituoe even
wnhen, as 1 am sure tney often do, tney think tnemselves
infinitely mOTIE intelligént and yiser tnan their minister

tney may DE but that 18 not the point.

S
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street and make their presentetions to the Prime Minister.
She in turn was so delighted with their presentations that
she vhipped them off into the Cebinet Room and made them
give. the same presentations to the Cabinet. There they
stayed for ebout an hour or so to hear the Cabinet talk
about houw similar sevings could be made in Whitehall.

In the next Birthday Honours bsecause of what he had done
he was given the DBE and he added, "I think that is rare
for a civil servant of my level and experience.”

In September 1981 he was promoted to Assistant
Secretary. There are only three grades in the Civil
Service above that: Under Secretary, Deputy Secretary
and highest of all Permanent Under Secretary. "Aged 35",

he said, "is about the youngest you can be as an

Assistant Secretary. I was then appointed Head of D315.

That Department has two separate parts: ons dealing with
the training establishments and the other with legal
matters. We went to the Treasury Solicitors or the
Foreign Office or the Attorney General's Office for
legal advice."

It is a matter for you -- you may think that his
knouledge of those legal processes may be of some sig-
nificance.

Under him in that Department there were some 25
people. Thet is the defendant's eccount of his career
and character.

You mav remember that a statement usas read to you
which became part of the evidence from Lord Raynor, as
he now is, and 1 repeat the relevant passage. "He", that
is Mr Ponting, "proved himself to be outstanding in con-

tributing towards policy formation and the presentation

of subseguent recommendations. In carryinc out the work

he undertook on my behalf ne nad to present his findings

to collieagues across Whitehall, senior minlsters anc
officials after consulting a wice range of interests.

He handled this difficult task with distinction showing

e capacity to think with clerity of purpose and havinc

the strength of cnaracter to make his repeort with authority.”

=1 0=
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Obviously the fact that a defendant hee NO pre-
- vious convictions &nd & positively good character does
not mean that he cannot commit an of fence or in those
circumstances nobody ever would. The good character of
the defendant is relevant primarily to his credibility,
in other words, &8 to whether or not you bglieve his
svidence. 1f, of coOUISE, you &re catisfied that he lied
to the police that might be teaken adversely to affect
his credibility.

The question of his credibility uyill arise in the
areas where his gevidence conflicts with that of prose-
cution witnesses. 1 would identify three of those areas:

first, as between himself on the one hand and the two

Mministry of Defence police Dfficers, Hughes and Broom,

e conversations he had with them; secondly, 88
Miss Aldred as to

whether he approved the line O Darms minute which
1ed to the Legge minuts which he leaked; thirdly, be-
tween himself and Mr Hastie-Smith as +to whether, on his
case, he was told the matter yould be dealt with by
resignation OT internal disciplinary proceedings with no
mention of prosescution == that is what the defendant
alleges == OT whether, as Mr Hastie-Smith asserts, he
was plainly told by Mr Hastie-Smith thet day that pro-
secution was ONE of the possibilities.

When it comes to deciding bstueen the defendant on
the one hand and those various witnesses who disagree
with him on the other -- they are obviously of good
character also OT
in that context good character may not assist -- it 1s
2 matter for you but you will have to look, 1 suspect,

obabilities and in the end you will have teo
you belisvee.

Another word apout something that you must not
allow to sway Yyou and that 1s sympathy for the defendant.
1] imaopine you &aTrE bound to feel SOME because of his
comparative youth and his promotion and his lost career.
A1l these would DE matters properly for me to take into

S
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eccortt if you convict him. They are not matters which
cen properly be taken into account by you in deciding

wvhether the case against him is proved.

GEO. WALPOLE & CO.
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RUL ING

. JUSTICE MCCOWAN:  The Defence now accept that all the

ingredients of this charge are established on the evidence
before the court, save the last, namely that the Defendant
communicated the information in guestion to a person to whom
it was in the interests of the 5State his duty to communicate
it. I have been asked to rule as to what these words

mean 1in law.

Mr. Caplan for the Defence submits that the Crown
must satisfy the Jury that the Defendant did not honestly
believe when he communicated the information that it was his
duty to communicate it in the interests of the State, regard-
less of whether it was in fact his duty in the interests of
the State. He relies 1n support of this proposition on the
case of SweeX v. Parsley which is reported in 1970 Appeal
Cases at page 132 where the House of Lords held that

mens rea 1S an essential 1ingredient of every offence unless
some reason can be found for holding that it 1s not necessary
and that a court ought not to hold that an offence is an
absolute one unless it appears that that must have been the
intention of Parliament.

He further submits that in an unreported case of

the Queen v. Cairns and Others, being, as I understand it,

a prosecution under the same 3ection as in the present case,
Mr. Justice Caulfield directed the Jury in the way that

Mr. Caplan submits that I should. In other words, he says
that Mr. Justice Caulfield left to the Jury the issue of
whether the Defendant in that case honestly believed that he
had a duty to communicate the document in guestion to the
other person in the interests of the State.

I am told, however, by the Crown that in that case
Counsel for the Prosecution conceded at the start of the
trial that mens rea 1n that sense was a defence, and that
therefore Mr. Justice Caulfiela was never asked to form a
view on that 1ssue. 1In conseguence the case i1s not of
much assistance to me. On the other hand, there is clear

authority the other way.

'‘ALPOLE & CO.




In the first place there 1s the decision of

Mr.uétice Avory in the King v. Crisp and Homewood which

is reported in 83 Justice of the Peace Reports at page 12.
He said: "It should be publicly known that this Statute
absolutely prohibited any person who held office under his
Ma jesty from communicating information which he had obtained
owing to that position to any person to whom he was not
authorised to communicate it." Mr. Caplan conceded that
this was against him, but pointed out that decision came

before the House of Lords' decision 1in Sweet v. Parsley.

Next there 1s the decision of the Court of Criminal

Appeal in January 1963 in the case of the Queen v. Fell, a

transcript of which I have been supplied with. This was an
appeal against sentence by a Defendant who had pleaded
guilty to counts under Section 2, Sub-Section (1) of the
Official Secrets Act. Giving the judgment of the court,
Lord Parker, The Lord Chief Justice, said at 3F of the
transcript: "It must be realised, therefore, that this is
an absolute offence provided that there was no authority to
disclose the document, and provided it was not his or her
duty to communicate it in the interests of the State.
-Accordingly, from the point of view of there being an offence
at all, it matters not what the document contains, what
the motive for disclosure was, or whether the disclosure would
in fact be prejudicial to the State, quite apart from the
safety of the State. 1In other words, the essence of the
offence is the disclosure of confidential information."

Mr. Caplan again points out that this is before the
decision 1n Sweet v. Parsley. He further says that as the

{.‘ &‘ht_.'

appeal was agalnst sentence only these remarks were overruled

and may well not have been preceded by argument. Nevertheless,

they are strongly persuasive, so Mr. Justice Mars-Jones

found 1n the case of the Queen v. Berrvy at the Central

Criminal Court on the 8th November, 1978, another case under
Section 2, Sub-3Section (1) of the Official Secrets Act, when
ne ruled agalnst a submlssion on mens rea similar to that
advanced here by Mr. Caplarm.

It seems to me that Mr. Amlot 1s right when he contends

that what this Section 1s concerned with 1s the preservation

WALPOLE & CO.




of information which has been obtained by someone owing to

hijliOSition as a person who holds office under Her Majesty.

Su
in fact, he 1s authorised to pass it on to a particular

a person is not to pass on that information unless,

person, or 1n fact 1s under a duty to pass it on to that
other person in the interests of the State. That the person
passing on the information honestly believes that he has a
duty to pass it on in the interests of the State is immaterial,
save on sentence, otherwlse any Civil Servant who honestly
believes that the wrong Government is in power, that it would
be good for the country 1f they ceased to be and that it would
help the process of evicting them if he leaked one of their
confidential policy documents, would be entitled to be
acquitted.

I do not for a moment believe that that was the
intention of the legislature. In my judgment no mens rea
1s required beyond the intention to communicate the document,
which in this case 1is not disputed. I therefore reject
Mr. Caplan's argument.

He turns next to consider what the words, and I quote:
"A person to whom it is in the interests of the State his -
duty to communicate it," mean. He submits that the words
"his duty" add nothing to the other words. If that be right,
why are they there? The Section could perfectly properly
read: "A person to whom it 1s in the interests of the State
to communicate it."

I feel bound to conclude that the words "his duty"
are not mere surplusage, but are there for a purpose.
Mr. Caplan submitted that if I took this view I should merely
read the words to the Jury without giving them any assistance
as to what they mean.

Finally he says 1f I do not think that that 1s the
proper course I should tell the Jury that they include a
contractual, civic or even a moral duty. Mr. Amlot, on the
other hand, submits the expression "his duty" must in the
context of this Sub-Section be related to the Defendant's
duty as a person holding office under Her Majesty. It must,
ne says, be an official duty, a duty imposed upon the
communicator by virtue of his office to communicate it to

the particular recipient.

WAL POLE & CO.




That was a view which appealed to Mr. Justice

Ma ones in the case of the Queen v. Berry, and I

respectfully agree with him.

As to the remaining words, Mr. Caplan argues that
it is for the Jury to decide whether it was in the interests
of the State that the Defendant should communicate the
documents to Mr. Dalyell, a Back Bench Member of Parliament
belonging to the Party in opposition.

The Prosecution say that the clue to what these
words mean 1s to be found in the speeches of Lords Devlin

and Pearce 1in the case of Chandler v. The Director of

Public Prosecutions, which is reported in 46 Criminal

Appeal Reports at page 347. That was a prosecution under
Section 1, 3Sub-3ection (1) of the Official Secrets Act 1911.

I read the material parts of that Sub-Section, and they are:

"If any person for any purpose prejudicial to the safety

or interests of the State (a) approaches or is in the
neighbourhood of, or enters any prohibited place within the
meaning of this Act he shall be guilty of felony."

In his speech Lord Devlin said this, beginning at
page 384: "What is meant by 'the State'? Is it the same
thing as what I have just called 'the country'? - Counsel
for the appellants submits that it means the inhabitants
of a particular geographical area. I doubt if it ever has
as wide a meaning as that. I agree that in an appropriate
context the safety and interests of the State might mean
simply the public or national safety and interests. But
the more precise use of the word 'state,' the use to be
expected 1in a legal context, and the one which I am guite
satisfied for reasomns which I shall give later was intended
in this statute, is to denote the organs of government of a
national community. In the United Kingdom, in relation at
any rate to the armed forces and to the defence Of the realm,
that organ 1s the Crown. 30 long as the Crown maintains
armed forces for the defence of the realm, it cannot be in
1ts 1lnterest that any part of them should be immobilised.
It 1s of course arguable that the Crown should not be
maintaining the armed forces at all and that the nation

would be much safer i1if the Crown éisbanded them. If the
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i.@yn was given different advice by the same or different

isters, the result might be that its interests might

become different from what they now are. But the statute
is not concerned with what the interests of the sState might
be or ought to be, but with what they actually are at the
time of the alleged offence."”

A little later on at page 385 Lord Devlin went ont
"In my opinion the crucial term in this statue, as applied
to this case is not 'purpose' but ‘'safety and interests of
the State.®' No doubt the interests of the State ought to be
the same as the interests of the community. It would be the
claim of those who advise the Crown, that is, the Government
of the day, that they are. It is permissible to argue that
they are not. Argument of that sort is in comparatively
minor matters the stuff of party politics and even in great
matters on which substantially the whole country appears to
be united, argument is permissible. In such argument °'the
State' 1s used loosely to mean the community; and ®'interests’
to mean the objects which ought to be secured for the
community. Both words have in this statute a more precise
meaning. ‘'Interest’' in legal phraseology generally means
something concrete, something akin to property, property
rights and interests, beneficial interest, insurable interest,
controlling interest and so on. In this statute it may well
have a wider meaning than that, but it has not the widest
possible meaning. If you say that an object is not in a
man's best interests, vou have in mind what his interests
ought to be. If you say that you will protect his interests,
you have in mind his interests as they are; you do not make
good your word by defeating his objects because you disagree
with them. This statute 1s concerned with the safety and
interests of the State and therefore with the objects of

State policy, even though, judged sub specie aeternatis,

that policy may be wrong. If in this statute these words
were gilven a wider meaning, absurd results would follow.
Rebels and high-minded spies could be heard to argue that °
defeat 1n battle would serve the best interests of the nation
because 1t would be better off under a different regime.

The licence allowed to them would also have to be allowed to

WALPOLE & CO.




t‘.htors.' This point was dismissed by Counsel for the

appellants as theoretical. It was said that no jury would
in such circumstances acguit. But even if 1t be looked

at purely on the practical plane, the Judge has to decide
whether he will allow hours or days to be spent at the
trial in giving an accused the opportunity of expounding
his political views. The court is not the forum for such
a debate and the jury is not the body to determine what
the interests of the State should be."

I 100K next at a passage in the speech of Lord Pearce
which is to be found at page 392. He said: "I cannot accept
the argument that the words ‘the interests of the sState'’
in this context mean the interests of the amorphous populace,
without regard to the guiding policies of those in aunthority,
and that proof of possible ultimate benefit to the populace
may for the purposes of the Act justify an act of spying oOr
sabotage. The protection covers certain specified places
which are obviously vital to defence and other places to
which the Secretary of State sees fit to extend the protection.
Section 3, as amended, includes in prohibited places
'(c) any place belonging to or used for the purpose of His
Majestyiﬁhich is for the time being declared by order of a
Secretary of State to be a prohibited place for the purposes
of this section on the ground that information with
respect thereto, or damage thereto, would be useful to an
enemy.' Parliament clearly intended to give stringent
protection to such places. It is hard to believe that it
intended to withhold that protection 1in all cases where a
jury might think that the place in gquestion was not necessary
or desirable or where the authorities could not by evidence
justify their policies to a jury's satisfaction. Questions
of defence policy are vast, complicated, confidential, and
wholly unsuited for ventilation before a jury. In such a
context the interests of the State must in my judgment mean
the interests of the State according to the policies laid
down for'it by its recogniseda organs of government and
authority, the policies of the State as they are, not as they

ought, in the opinion of a jury, to be. Anything which
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p’udices those polices 1s within the meaning of the

Act 'prejudicial to the interests of the State.' "

Mr. Amlot points out that the words of the section
there being considered were "prejudicial to the interests
of the State." The words "his duty”" do not figure there.
The addition of the words "his duty" in Section 2, Sub-Section
(1), he afgues, means that the narrow interpretation of
the interests of the State, supported by Lords Devlin and
Pearce, applies with even greater force in the context of
Section 2, Sub-Section (1).

While acknowledging that those passages from those
speeches lend support to the Crown's argument, Mr. Caplan
says that these were the views of only two of their
Lordships. The others either did not address their minds
to the question or did not answer it. So he says the
views of Lords Devlin and Pearce are not binding on me.

I think he is right about that, but nevertheless I
am wholly persuaded by them.

Mr. Caplan accepts that his interpretation is likely
to involve the jury in a political debate. I echo the
words of Lord Devlin: The court is not the forum for such
a debate and the jury is not the body to determine what
the interests of the State should be. I accept the view
of Lord Pearce that the "interests of the State” must mean
the interests of the State according to the policies laid
down for or by 1its recognised organs of government and
authority, the policies of the State as they are, not as
they ought, in the opinion of the jury, to be. This again

was the view of Mr. Justice Mars-Jones in the case of Berry,

and I respectfully concur with them.

YALPOLE & CO.




MR FLESHER 25 February 1985

TIMES LEADER, 25 FEBRUARY 1985

Further to our conversation, I understand that the Prime
Minister would respond to any Parliamentary Question on
today's main leader (attached) by referring the matter to the
Law Officers. You will see the main allegation of the Leader

is in its last paragraph.

From the transcript of Mr Justice McCowan's direction to
their jury in the Ponting Case, you will see on page 3 letter

E the following interesting and relevant passage appears:

"It is not a question of the Conservative Party being the
state no more than it would be of the Labour, Liberal or
SDP Parties being the State if any one of them happened
to be the Government. This is not a political matter at

all.*"

While a lengthy constitutional reply might answer the
Times more fully, the Judge's remarks may prove useful in

briefing material.

I am copying this minute to Henry Steel of the Law

Officers Department.

HARTLEY BOOTH
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Mr Justice McCowan dirgcted
the  Ponting jury that “the
policies " of the State

policies of the go

In power’. His

‘intended to deter the Jury from
thinking that

some wider or higher duty to

exercise by informing Mr Tam A

Dalyell of ministerial intentions
10 be less than open with
Parliament. In the Commons
later the fAttarn ey General 'wag

asked to comment on the_judgc’;p‘

direction. He said he agreed with?
ILas a statement of the Jawg |

Even as™a" legal” direction
concerned with the narrow point

al 1ssue in the trial, it was a:
disgraceful statement. That the -

Altorney General should en.
dorse it as he did was both
disgraceful "and damaging. ' Is
there nobody on the Treasury
bench who s capable of seeing

how damaging, inept and funda-

mentally ill-conceived  is My
Justice McCowan'’s direction as a
standard . text. to. define the .
intricacies of the British consti-
(ution? LIS 1]

This is not
point.  The
McCowan go
snub he received from his duly
directed jury, They can be found
already in the row over the range
and quality of MI5 surveillance.
They colour attitudes 1o the coal
strike. They will sour discussions’
with moderate trade unionists,
They will be used by every
militant - particularly those in
the civil service unions - to forge
an - anu-Conservalive govern-
ment alliance supposedly against
the doctrine that the State ‘and
the government of the day - this
sovernment - are indivisible.

On issues of national security
the courts recently have shown a
reluctance to go behind minis-
terial decisions. They

consequences of

Mr Ponting had

Just an academic

far wider than the

“ocutting corners with

o . I]ﬂ)@f.
:argued that such decisions aref

London
1234
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to further their policies. But
those institutions wijll outlast
them ‘and be at the service of
their political opponents.

It follows that the enemies of
the state are those who want to
subvert this system. Hitherto,
there have been more covert
subversives ‘than overt ones.
However, the rise of the unpar-
liamentary Left which has deeply
permeated some sections of the
trade union movement and thus
has threatened the Labour Party
itself, has brought about 3
situation where the opponents of
this * Conservative government
~are 1oo often associated with the
~ opponents  of parliamentary
government itself

The internal policies of the
Labour movement have meant
that this dividing line on the Left

1S not often cnough and clearly
enough identified by the Labour
leadership. That leadership has
failed on occasion 1o stand fair
Square on the side of parliamen-
lary democracy  when events
‘have tended to blur the issue. In
a saga such as the miners strike,
for instance,. which has unques-

* 'lionably involved an open chal-

lenge to the Parliamentary Sys-
-lem and was clearly meant to by
- those who organised it, Labour
spokesmen have tried to trim
with this malicious wind in the
interests of Party unity.

Opposition and Alliance back-
benchers would reject this argu-
-ment by saying that it is the
government which has subverted
‘the parliamentary system by
11s huge
disdain
punctilio in,
Belgrano affair.
should have been

majority and showing
for parliamentary
for instance, the
Ministers

prerogalive_acts ,_\X’hi_‘?h.{;Hf@clﬁqG}' more sensitive to this criticism.,

judicial review. At the very heart
ol state security that must still be

the case. But the doctrine is ‘in §

wanger of b ‘
widely that it gives the
the whole

i atus of national secu rity only has

¢ from furthex{sqh}jny,{;\ndwhen
a judge comes along {o add the
gloss that the security of the state

and that of the present G )VErn-
Vcies cave in bl

e stretched “so} letting the 1o
&INE. "'"’idéél'f}léif‘f’ take root elsewhere. Ministers,

10 nod at the courts to be--pmmﬁ?.

Had they been more sensitive
then they might have been more
alive 10 the damaging effect of
McCowan doctrine

a_d_min_i‘Slral__iy'p';aQQgggg torced at close range to observe

the behaviour of Labour back
benchers treating the Parliamen-
lary process with contempt, may
feel that such behaviour s more
widely known than it 18, includ-

ing the fact that Mr innock’s
4 well founded atien : 2

L

Doubt on “special
relationship’

From Professor Emeritus K. eith
Buchanan

Sir, We ar asked to believe that Mrs
Thatcher’s visit to Washington has
led to a rebirth of the special
relationship between the USA and
the UK. |
unconvincing,.

I'am British-born but taught in a
New Zealand university for much of
my working life. My father came
overin 1914 with the first Anzacs to
contribute to the defence of Britain,
His reward: a massive ‘dose of
phosgene and long years of unem-
ployment here, |

With this background T find the .

spectacle of Mrs Thatcher aligning
herself with the US against a
Commonwealth country (New Zea-
land), following so close on the
¢mply protest against the US
invasion of Grenada, another
Commonwealth country, singularly
unedifying. | |

Her schoolmistressy - dressing-
down of Mr Lange for daring 10 g0
against US nuclear policy and for
standing up for what he perceives as
the interests of New Zealand is both
gratuitously insulting  and an
cxample of the interference in the
affairs of another country that she
would be the first to condem n,

The “special relationship” of
which so much is made always
seemed 10 imply a measure of
partnership between equals; it has
been Mrs Thatcher's achievement to
reduce the status of Britain from
that of a partner 1o that of a US
satellite.

Yours truly,

KEITH BUCHANAN,

2 Firidd Helyg,

Llanuwchllyn,

Y Bala, Gwynedd,

February 22

From Mr George Ivan Smith

Sir, As a citizen of another
Commonwealth country, Australia,
[ find it unusual, unfortunate and
unwelcome that Britain’s Prime
Minister chose 10 criticise the Prime
Minister of New Zealand publicly
while visiting a non-Commonwealth
country, the USA. -

Whatever one may feel about Mr
David Lange's decision to bar
nuclear equipped warships from
New Zealand’s ports, it remains an
accepted convention that British
politicians do not, when on a foreign
visit, decry the policies and practices
of their own country. Still less
should they wuse some foreign
platform from which to criticise the
policies of fellow-Commonwealth
countries because that would be
adding interference to bad laste.
Yours sincerely,

GEORGE IVAN SMITH,
Elm Cottage,

Butterow est,

Stroud, |
Gloucestershire.

February 22.
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sovernment - are indivisible.

On 1ssues ol national security
the courts recently have shown a
reluctance to go behind minis-
terial  decisions. They have
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parlfamentary system by
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© cutting corners with its huge

‘argued  that:such. decisions are/ : - LI
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judicial reyiew. At the very heart
of state security that must still be
the case. But the doctrine'is. in
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widely that it gives the'idea that
the whole administrative appar-

atus of national security only has
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majority and showing disdain
for parliamentary punctilio in,
for instance, the Belgrano affair.
Ministers should have been

Had they been more sensitive
then they might have been more
alive 10 the damaging effect of
leting the McCowan doctrine
take root elsewhere. Ministers,
forced at close range 1o observe
the behaviour of Labour back
benchers treating the Parliamen-
tary process with contempt, may

a judge comes along fo add the = feel that such behaviour is more

gloss that the security of the state
and that of the present Goyern-
ment’s policigs  are indivisible
untold damage is done unless
ministers seck 1o put such
narrow  doctrines in a much
broader context. i

4

~

The sovereign state of Britain ' *

1s the Crown in Parliament. The

system of parliamentary democ-
racy embraces the notion
governments formed ' from ' par-
llamentary majorities for limited
periods of office, with regular

provision for peaceful change'

when the parliamentary majority

of

widely known than it is,includ-
ing the fact that Mr Kinnock’s
own well founded attempts to
cofract “tHese tendencies in his
Party have themselves attracted
the contempt of the Labour Left,
in and out of Parliament.

Mr Leon Brittan’s explanation
of the principles which govern
surveillance by the security
services of subversisve elements
in the country is wholly respect-
able. British politics has for too
long pretended that there is no

- concerted attempts to subvert

our 1nstitutions and that the

retlects a different  balance of notion of the Communist front

political interest. To be loyal to
the principles of parliamentary
democracy involves a residual

disloyalty to the Government of ticians

the day since it must “imply
acceptance  that a
Government with different pol-
icies from the present one would
also command the same Joyalty
from its servants and from the
other state "institutions as this
one does. There is only one
proviso: that such a Government
shows the same fundamental
loyalty to the system as its
predecessors. G

There is no formal ultimate

guarantor of such a loyalty other
than the convention that the
government of the day is “Her
Majesty’s Government”,
Government business  is
Queen’s business. Thus minis-
lers may have their Parliamen-
lory majority behind them and it

The position ~of the Polish
Primate is unlike that of any

different

“couldn’t happen here”. It has
always happened here and it is
happening now. While poli-
should obviously be
concerned that' 'the security
services are correctly monitored,
they should also be reminded
that the first technique in this
game 1s to rubbish the police and
the security services so as 1o
inhibit them in their task.

It 1s in these circumstances
that the ‘McCowan statement is
30 damaging, It should not go
unchallenged. and unexplained. -

Ministers should attempt 1o set/

these: matters ~ including Pont-

gjng’-— in a coherent non-party and

truly "national context by re-r

1;"_rninding' the public that it is our

the”

other religious leader in Europe.

When Polanq was still a ' mon-
archy, the Primate governed as

gu]ti-p‘any

Iti system, not the;
olicies.  of * the' day, which’

(deserve the highest protection;

and will receive it; That is indeed
the national interest. |

GLEMP’S EXILES

Prime Minister. Let this, then, be

a visit of religious communion
with a sister church; of shared

- reflection on the spiritual unity

“interrex” betfveen the death of .

one king and.the election of the
next. After Poland was divided
between three foreign empires at
the end of the eighteenth cen-
tury, Polish nationhood was
increasingly identified with, and
carried forward by, the Roman
Catholic Church. For centuries,
therefore, the Polish Primate has

of Christian Europe; and a
pastoral visit to the large com-
munity of Polish Catholics in
Britain. Yet with this last
purpose, politics again inevitably
intrude. For this 1s no ordinary
community of “emigrants”, who
have freely decided to seek their

fortune in another land.

been a national as well as a -
religious leader — and most often

a leader of the nation in
opposition to the secular powers
that be. - |

In Poland today, the Church is
the onlv nati lnstitut

D114 ik el L]

The majority of Poles living in
Britain are still, in the true sense
of the word, exiles. Whether they
found themselves here as Stalin

imposed Soviet domination on

Poland in 1944/5, or as General

Jaruzelski reimposed it by proxy

in 08 1€ 14
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country, the USA,

Whatever one may feel about Mr
David Lange’s decision to bar
nuclear equipped warships from
New Zealand’s ports, it remains an
accepted convention that British
politicians do not, when on a foreign
visit, decry the policies and practices
of their own country. Still less
should they wuse some foreign
platform from which to criticise the
policies of fellow-Commonwealth
countries because that would be
adding interference to bad taste.
Yours sincerely,

GEORGE IVAN SMITH,
Elm Cottage,

Butterow West,

Stroud,

Gloucestershire.
February 22,

Forty divided years

From Mr George H. Vassiltchikoy
Sir, In the flood of reminiscences,
editorials, explanations and apolo-
gies that have marked recently the
anntversary of the Yalta conference
I ‘have sought in vain mention of
one consideration that certainly
weighed heavily on the attitudes and
decisions: the latent suspicion that
at the last minute the Western or the
Eastern allies (as the case might be)
would strike a separate deal with the
Germans. |

As the war progressed this
suspicion literally obsessed the
Soviet side, while in the West, “1o
keep the Russians in the war” at any
price — and understandably so, since
it was they who were doing most of
the fighting at the time - was, we
know now, one of the reasons why
Roosevelt and Churchill connived
in pussyfooling over the Katyn
massacre and why the latter would
have nothing 10 do with the anti-
Nazi German resistance.
Yours sincerely,
GEORGE H. VASSILTCHIKOYV,
73 Durrels House,
Warwick Gardens, W14,

Lack of linguists

From Mrs Patricia A. Forsyth

Sir, The comments of the Vice-
Chancellor of London University,
Sir Randolph Quirk, concerning the
shortage of linguists in commerce
and industry (report, February 13),
are appalling.

Surely he is aware that good
female linguists are being channelled
into courses in science, technology
and engineering to give them greater
opportunities in the labour market.

Why then encourage more boys to
concentrate on languages in schools?
There is already a glut - albeit
mainly female - of perfectly suitable
candidates who can offer innate
language ability coupled with techni-
cal qualifications.

Less specialization at A level
would perhaps enable our sixth-
form girls to make a greater
contribution 1o improving our
international image,

Y ours elc,

PATRICIA A. FORSYTH,
St Elmo,

Anderton,

Millbrook,

Torpoint, Cornwall.
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Race law and the Jews
From Dr Jacob Gewirtz

§ir, Your editorial, “Hatred, history
and the Holocaust™ (February 15),
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