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EC COUNCIL MADRID: BRIEFING EXERCISE

I now enclose the draft text for discussion at our meeting
tomorrow morning.

The draft follows the agreed form, though the balance of pages
is slightly different from that originally proposed. The
layout is broadly that specified by COI though we shall of
course produce a consistent and better quality typescript for
the final production.

The DSS section has been seen and approved by Mr Moore, and we
have therefore made no editorial changes to the text except
for a few additional references to employment services for
people with disabilities at the end of their piece.

Copies go to John Kerr (FC0O), Strachen Heppell (DH), Jim White
(DSS), Bernard Ingham No (10), and Richard Smith (COI).
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INTRODUCTION

Since 1979 the UK Government has sought to promote an enterprise
economy. Within a firm framework of financial discipline, it has
reduced taxes; it has reduced public borrowing; it has promoted
the free operation of markets, by deregulation and the removal of
unnecessary restrictions across industry and commerce; it has
returned to private hands many areas of the public sector; and it
has promoted competition across the UK economy and
internationally.

These policies have resulted in a continuous growth of output
over the last seven years. There are more people in the
workforce than ever before. The number of jobs has risen by
about 3 million since 1983, more than the rest of the European
Community together. Unemployment has fallen for 34 consecutive
months, and is now considerably below the European Community
average. Jerd bzst how Sea S\

These substantial secial gains have been achigved without
sacrificing high levels of social protection/ This is assured
partly by legislation, backed up by effective administrative and
compliance systems, and partly through voluntary collective or
individual arrangements. This approach builds on the history and
practice in the United Kingdom, and enables variety and diversity
in provision to fit the circumstances and the wishes of workers

and citizens.

The following pages outline social progress in the UK in the
fields of employment and social protection.




KEY POINTS

There are over 26.5 million people now in work - the highest
number ever.

Unemployment has fallen to 1.835 million, and is well below
the EC average rate of 9.4%.

Industrial peace is widespread, with the lowest number of
stoppages for 53 years. 2y 7
The Government is committed to high quality relevant
training through life, for example through YTS and ET
covering nearly a million (946,300) people at a cost of
£2.4bn.

There is comprehensive and well-enforced legislation
protecting people from discrimination.

All employees have important statutory rights, and 65%
are eligible for major employment rights eg redundancy
payments, unfair dismissal protection, maternity leave.

There has been a great expansion in part-time jobs, meeting
the needs of an increasing number of workers.

The Government fully supports employee involvement on a
voluntary basis and the UK has a successful record, leading
Europe in encouraging financial involvement.

The UK has comprehensive health and safety legislation,
devised and implemented through a tripartite Commission, and
with high standards of enforcement.
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* Social protection in the UK has four outstanding elements:

- massive State commitment to social security accounting
for £51 billion, \10 jper cent of GDP or nearly one sixth
of the disposable income of the country as a whole;

complementing that, extensive occupational and private
pensions and sick pay;

a comprehensive nationwide scheme of social assistance
providing minimum income for all groups living in the UK,
including unemployed workers. Regardless of nationality;
4.2 million recipients of social assistance have their
rent met in full from public funds.

- free health care for all at a cost of £26 billion.
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The social security system contains a large proportion-of non
contributory benefits, met from general taxation. This leaves
a very low burden of contributory insurance on employers and
employees alike.

Virtually all men receive the full basic rate of contributory
State pension. Many women receive their State Pensions on the
same basis, alternatively they can receive a 60% provision
based on their husband’s contributions if that gives them
more.

In addition pensioners receive extra pension from occupational
or private pensions or from the State earnings related pension
scheme. Fifty per cent of all pensioners and 70 per cent of
those recently retired have an occupational pension.

For needy pensioners, the comprehensive social assistance
scheme gives extra minimum income and meets 100 per cent of
rent.

Between 1979 and 1986 pensioners’ total incomes increased
twice as fast as the population as a whole and the proportion
in the bottom fifth of the income distribution fell from 38
per cent to 24 per cent.

Family Credit is a generous State benefit for all low income
families in work in addition to Child Benefit for every child
in Britain. oo e N o
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The extensive range of benefits for disabled people account
for £9 billion.” Many of those benefits are paid on the basis
of need and do not depend on payment of contributions.




COLLECTIVE BARGAINING

In the UK employers and employees are free to decide pay, hours
of work, holidays and other terms and conditions of employment by
collective bargaining, by individual negotiation or by whatever
other means they choose. Employees are generally free to decide
for themselves whether or not to join a trade union and are
protected by the law against dismissal on grounds either of
membership or of non-membership of a union.

Over the last 10 years the Government has carried through a
programme of legislative reforms to reduce industrial conflict
and to strengthen the democratic rights of trade union members.
The number of days lost through strikes has been reduced from an
average of over 13 million in each year in the 1970s to less than

3 million in the latest 12 months. Union members are now
guaranteed the right of a secret ballot to elect their leaders
and to decide whether or not to strike. T-¢¢ ew? reo Sefrpue~ds lop
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TRAINING

The Government attaches very great importance to achieving a
skilled workforce to meet the needs of the labour market of the
1990s, and it is now establishing a structure of industry-led
Training and Enterprise Councils geared to local training needs
and economic development. It is encouraging provision of
relevant training by employers and training organisations
throughout the individual's working life. In 1986/7 employers
spent some £18 billion on training. The Government spends nearly
£3 billion on training programmes, mainly for unemployed and
young people.

The major Government training programmes are the Youth Training
Scheme (YTS) for young people and Employment Training (ET) for
long-term unemployed people over 18. These programmes guarantee
training to all school leavers under 18 who do not find jobs; and
to anyone aged between 18 and 25 who has been unemployed for
between six and twelve months. There are currently more than
386,000 young people on YTS, and ET can help over half a million
long-term unemployed people in a year. Both these programmes aim
to provide individuals with high quality training leading to
qualifications.




EQUAL OPPORTUNITIES

The UK has comprehensive legislation, which predates EC
legislation, promoting equality of opportunity and equal
treatment regardless of sex. A system of industrial tribunals,
with powers to award compensation and reinstatement, provides
individuals with an inexpensive means of redress against
discrimination in the employment field. Almost uniquely in the
EC, individuals can also turn to the Equal Opportunities
Commission for free advice and assistance. This is a statutory,
Government-funded body which can also conduct investigations and
serve non-discrimination notices, and has issued a Code of
Practice, approved by Parliament.

The UK has a better record of employment growth, particularly for
women, than any other EC country. Since 1983, 1.8 million more
women have entered paid work. The UK has the second lowest
female unemployment rate (4.4%) and the second highest female
participation rate (69%) in the EC.

INDIVIDUALS' RIGHTS IN EMPLOYMENT

All employees, regardless of the hours they work, are covered by
legislation dealing with a number of important employment rights.
These include equal pay, discrimination on grounds of sex or
race, protection against the employer's insolvency and unfair
treatment related to trade union activities. 1In addition,
everyone who has worked for at least 16 hours a week for two
years for the same employer (63% of all employees) can claim
other legal rights. These include redundancy payments, redress
against unfair dismissal, and the right to maternity leave.
Industrial Tribunals provide an accessible means of dealing with

complaints.
SERVICES TO UNEMPLOYED PEOPLE

The Government provides a comprehensive placement service through
its network of 2,000 Employment Service offices throughout the
country. 1.9 million people, 80% of whom were unemployed, are
placed in jobs every year. The offices provide free access to a
range of services, mainly for unemployed people, including entry
to training programmes (particularly ET), Restart, which last
year provided over 2 million individual interviews for long-term
unemployed people, jobclubs to help jobsearch and motivation and
the Enterprise Allowance Scheme to help unemployed people to set
up their own business.

PART-TIME WORK

Economic growth and increased labour market flexibility has led
to a great expansion of opportunities for part-time work. Since
March 1983 over 1.4 million part-time jobs have been created,
particularly in the service industries which benefit from the
flexibility part-time working affords. The EC Labour Force
Survey shows that the vast majority of part-time workers - nine
out of ten - have chosen to work part-time because it suits their
particular circumstances, by enabling them to combine paid work
with other activities.




EMPLOYEE INVOLVEMENT

Employee involvement is one of the major success stories of
British industry, and many British employers are among Europe's
leading exponents of the best modern practice. This success has
developed on a voluntary basis, with the encouragement of
Government. One of the most effective ways of increasing
commitment is to give employees a direct stake in the ownership
and prosperity of the business for which they work, through
profit-sharing, employee share ownership (including employee
share ownership plans (ESOPS)) and profit-related pay. The
Government has directly encouraged the extension of such measures
through tax reliefs which have been introduced or extended in 9
out of the last 10 UK Budgets.

HEALTH AND SAFETY AT WORK

UK legislation provides a comprehensive framework for
maintaining, improving and enforcing standards of occupational
health and safety. It provides for the protection of employees,
the self-employed and members of the public from risks which
arise from work activities, and places compulsory duties on all
those involved. Many EC proposals are either derived from this
legislation or developed in parallel with it. The legislation is
devised and implemented through the tripartite Health and Safety
Commission (comprising representatives from employers, unions and
local authorities) and its Executive. Standards of enforcement
in the UK are among the highest in Europe, and level of accidents
among the lowest. The Commission employs over 1200 inspectors,
about half of them Factory Inspectors.
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SOCIAL
PROTECTION

The United Kingdom has a large and comprehensive system of social
protection based on a partnership between State, occupational and
private provision. The State Social Security scheme combines a
system of contributory benefits, covering for example age, sickness,
unemployment and widowhood with a wide range of non-contributory
benefits and a universal income related system guaranteeing a
minimum income as of right to all persons legally resident. People
are encouraged to choose how to provide for their own needs above
the basic Social Security provision and in pensions this is achieved
by a mixture of State earnings related pension, occupational and
private provision. The State lays down standards and a statutory
framework, providing for safeguards by way of regulatory bodies as
necessary for those complementary schemes.

NATIONAL HEALTH SERVICE

The National Health Service provides a comprehensive medical service
for all residents irrespective of means. The needs of the community
are served by family doctors, dentists, pharmacists, health
visitors, district nurses, midwives and other professionals such a
chiropodists and physiotherapists. This unique primary health care
system provides a gate-keeper role which reduces the need for
expensive hospital care. For those who need it, hospitals provide a
full range of treatment and diagnostic facilities and many are
responsible for pioneering advances in medical technology.

The success of this two tier approach can be seen in the continuing
increases in life expectancy among the UK population as a whole and
a downward trend in infant mortality. However, the UK system of
social benefits is constantly evolving. The management and
organisation of the NHS is under review to build on existing success
and efficiency, to give people more choice and rights as consumers
and to place more emphasis on local management of local services.

THE ELDERLY

People who have reached State pension age (65 for men and 60 for
women) can qualify for the contributory flat-rate State pension - 96
per cent of retired men receive the full rate. Women may receive
pension in their own right or pension of 60 per cent of their
husband’s pension if they do not receive more on their own
contributions. In addition, people either contribute for an
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occupational or private pension or contribute for the State
earnings-related pension, and about 2% million pensioners now
receive additional pension through this scheme (which was set up in
1978). More than half of the workforce are in occupational or
private schemes.

The UK Government is particularly conscious of the need of its
growing elderly population. Elderly people want to live in their
own homes and to be part of their community. The Government’s
policy is therefore to develop community based health and social
services which help to prolong independent living.

For those elderly people who for some reason have not been able to
contribute sufficient to earn a pension, the Income Support scheme
provides a guaranteed adequate income while the Housing Benefit
scheme pays 100 per cent of rent for people of this income level.

MINIMUM INCOME

Social assistance in the United Kingdom is a national scheme
administered by the Department of Social Security. It provides
title to a minimum income to all groups including the elderly, the
sick, lone parents and the unemployed. Help is available to
everyone in need without time restriction and in particular it
provides a basiﬁ income for long-term unemployed people including
those who have exhausted their entitlement to contributory
Unemployment Benefit.

For those who are not working full-time, Income Support guarantees
an adequate minimum income and this scheme has recently been
restructured to give additional help to families with children.
People receiving Income Support also receive Housing Benefit which
pays 100 per cent of their rents.

Family Credit is a benefit designed to supplement full-time earnings
where these are low and there are children in the family. Housing
Benefit provides help of 100 per cent of rent to those receiving
Income Support or with the equivalent income level from other
sources. As benefit is gradually withdrawn as income exceeds that
level and about 2 million people with incomes above the IS level
receive help through this scheme with rent and local taxes.

PEOPLE WITH DISABILITIES

The United Kingdom provides a wide range of State benefits for the
sick and disabled at a cost of about £9 billion a year. In
addition, there is a well developed system of occupational sick pay
schemes. Benefits are paid for both short and long tern sickness.
In the short term, people can receive Sickness Benefit or Statutory
Sick Pay (paid through an employer). For long term sickness,
Invalidity Benefit is paid. These benefits are contributory. For
those who have not been in recent employment a non-contributory
benefit - Severe Disablement Allowance - is available.
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The extra costs of disability are met by Mobility Allowance for
people with walking difficulty and Attendance Allowance for those
who need attention or supervision. In addition, Invalid Care
Allowance is available to someone looking after a disabled person.
All of these benefits, which are for extra needs rather than income
replacement, are non-contributory.

Where a disability is due to an industrial accident or occupational
disease, benefits are available to compensate for the disablement
itself and for resulting loss of earnings capacity.

A wide range of services is provided for people with disabilities in
the UK by health authorities, local authorities and voluntary
organisations and the Employment Service. They cover a very broad
spectrum - medical and nursing care, rehabilitation, therapy, supply
of equipment, support services in the home, holidays, relief for
carers, access to information about local services and special
employment services for employed and unemployed people with
disabilities. The objective is to encourage people with
disabilities to live independent lives in the community. Local
authorities must ensure that young disabled people leaving school
receive the services they need.




ANNEX 1
UK LABOUR MARKET

Employment

Workforce in employment over 26.5m - highest ever. Since March
1983 number of people in jobs increased by 2.948 million.

Over 3m self-employed; up by more than 1.1m since June 1979.
Part-time employment at 6.25m - 24% of workforce.

Unemployment

Now stands at 1.835m, down by 1.298m since July 1766.

Unemployment rate (UK) 6.4% (Male 7.9%, Female 4.4%).
OECD standardised rate 6.9% - well below EC average of 9.4%.
Falls in all regions of the UK.

Long-term unemployment at 744,000 and has fallen faster than
total unemployment.

young people's unemployment -18-24's 47% lower than 3 years ago.

Living standards

Well into 8th successive year of growth averaging 3%.

Real take home pay of married man with 2 children on average
earnings up by nearly a third since 1978/9.

Women

43% of labour force are women.

11.4m work or are seeking work

Only UK in EC has lower unemployment rate for women than men.

Industrial Disputes

Number of stoppages in 1988 lowest for any year since 1935.




ANNEX 2
MAIN SERVICES FOR EMPLOYMENT, TRAINING AND ENTERPRISE

Restart

Counselling interviews for long-term unemployed. 1In last year
2.2 million interviews carried out and 43,000 people began
motivational Restart courses.

Jobstart Allowance
Offers £20 a week for up to 6 months for unemployed people who
take lower-paying jobs. 10,700 applications accepted last year.

Jobclubs
Facilities, support and motivation for job-hunting. Currently

1,000 Jobclubs with places for 175,000.
TRAINING

YTS
Broad based vocational education and training for 16 & 17 year
old. 386,300 entrants now in training. Place guaranteed to all

unemployed school leavers. Cost £1bn a year.

Employment Training
Flexible package of high quality training for long-term
unemployed. Will help up to 560,000 in a year at a cost of

£1.4bn.

Career Development Loans
Loans to individuals for training or vocational education. £7.5
million worth of lending on over 3,300 applications.

Open Learning
Improved access to training. £2.75 million provided in 1989/90

Small Firms Service
Free management and business information service and counselling
by experienced businessmen. 280,000 enquiries in 1988/89.

Enterprise Allowance Scheme

Helps unemployed people to start their own business by providing
a weekly allowance of £40. 90,000 places available per year.
440,000 set up in business since scheme began in 1982.

Loan Guarantee Scheme
Government guarantees 70% of each loan to viable small firms.

SPECIAL NEEDS

Help for people with Disabilities.
Advice, rehabilitation, training and sheltered employment. Over
£310 million spent helping around 200,000 disabled people last

year.

Inner Cities
Help for unemployed people and small businesses. Government

spends over £3 billion in 57 Urban programme areas.
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Annex (Extent of provision and growth)

The Elderly

*

About 10 million individuals "re in receipt of basic retirement
pension - an increase of one million over the last ten years.
Basic pension is increased annually in line with the movement
in prices.

Basic pension is intended to piovide a secure foundation in
retirement; the vast majority of pensioners also have income
from other sources, eg savings, occupational pensions and
earnings. Pensioners’ average total net income increased by 23
per cent in real terms between 1979 and 1986.

In October 1989 the Government will introduce a new income-
related benefits package for older and disabled pensioners.

It is estimated that over 2.5 million pensioners will gain from
this measure.

Pensioners’ average income from savings increased by over 7.0
per cent a year (64 per cent over the period) in real terms
between 1979-86.

About 70 per cent of pensioners had savings income in 1986
(compared to 60 per cent in 1979).

Pensioners’ income increase in real terms twice as fast as
those of the population as a whole between 1979 and 1986

Expenditure on benefits for the elderly rose by 24 per cent in
real terms between 1978/9 and 1988/9.

Occupational pension schemes typically provide a pension of 2/3
salary for 40 years service or 1/2 salary plus a lump sum and
must also provide widow’s benefits.

Average income from occupational pension schemes increased by
7.1 per cent pa in real terms between 1979 and 1985.

The Disabled

Expenditure is now running at almost £9 billion a year - an increase
of over 90 per cent in real terms since 1979.




Increase in average numbers of recipients
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of main benefits

Invalidity Benefit

Non-contributory Invalidity
Pension/Severe Disablement
Allowance

Attendance Allowance

Mobility Allowance

Industrial Injuries Benefits

1978-79

600,000
150,000

265,000
95,000

230,000

1988- 89
1,130,000

265,000

766,000
530,000

290,000

Per Cent

185

176
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Low Income Families

* Income Support is an income related benefit payable to people
not in full-time work whose incomes are insufficient to meet
their needs and those of their dependants. It is payable
without time limit including to people who are long term
unemployed.

Family Credit is an income-related benefit payable to working
families with modest earnings. The average benefit is £25 a
week.

Housing Benefit is an income-related benefit to help people
with low income in any category with housing costs, ie both
rent and rates (local taxes). It meets 100 per cent of cost
for people at Income Support levels.

The Social Fund provides payments for maternity and funeral
costs to people on low incomes, grants to help with caring for
people in the community and makes interest-free loans to
people on Income Support who are faced with large and
necessary items of expenditure.

The Family

* Child Benefit is a tax-free, non-contributory benefit paid
without any income test for all children at the rate of £V oD
a week.

One Parent Benefit is an addition to Child Benefit of £5.20 a
week where there is only one parent in a family.

The value of family support has risen 27 per cent in real
terms over the last decade.

Planned Total Social Security Expenditure by Broad Groups of
Beneficiaries for 1989/90

£ millions
Elderly People 24,650
Sick and Disabled People 8,670
Family 8,540
Unemployed People 5,240
Widow and Orphans L 220

Total Benefit Costs 48,320
Administration

Total

NB Of the Benefit payments, £27 billion are contributory benefits
and 21 billion are non contributory.
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COMPARAT IVE STUDY ON RULES GOVERNING WORKING CONDITIONS

IN THE COMMUNITY MEMBER STATES:

A SYNOPSIS

INTRODUCT ION

The European Councl! R&Jd In Hanover on 28/29 June 1988 requested the
Commission to carry out‘ﬂbcomoaratlve study on the rules governing working
conditions In the Member "$tates of the Community. The present synoptical

report, which Is not exhaustive as to all detalls In the area covered, seeks to
glve the main features. %5
2

- s
Having regard to the possible w|3%>range of features which could potentially be
treated In such a study a number o@ﬁllmltatlons had to be applied
(>

1
- the study does not treat aspecgs relatingt to safety and health at the
workplace since they form already part of a Community programme which will be

endorsed by a number of Directlves Lazlng down minimum standards to be
developed progressively In the future; <?
1

- the study does not cover soclal securlt?%ﬁeglslatlon;

\? .
- the study focusses essentially on rules céerrnlng the private sector.
@)

The term “"rules" Is understood In an extensive waEzB The rules dealt with in

this context are not only those laid down In legis Ive texts and case-law of
the Member States, or directly applicable Commun legislation, but they
Include aliso maln provisions of significant collect! agreements, work rules
In enterprises and, |If approprlate, practice as It has aayeloped over time.

The notlion "working conditions* also carries a broad mea g. It covers the
different forms of the employment contract, as well "as Its beginning,
suspension and termination, working tIme Issues, questlons of mJnimum wages and

collectlively organized workling condltions, such as lnformatlbb consultation
and particlipation of employees. é%
A

It Is also Important to point out that this study emphasises théﬁ&gmoarative
perspective and does not focus on all particularities of national r lations.
It will also bring out evidence that on many occasions simllar funttions of
rules on working condltlions are fulfllled by different lavels of Intervqeénon.

7
Finally It should be under!ined that the development of rules on woﬂblﬂg
conditions Is not static, but a dynamic process which Is shaped to a | e
extent by developments on the |abour market. In this context one has to ta
Into account structural, technologlical, sociological and employment pattern
changes which appear to take place at an Increasing speed and which, with
regard to working conditlions, become concrete In the following phenomena




&
<)— there is a declining proportion of persons employed In the manufactur Ing
1§ector, where standard employment contracts (full time of an Indefinlite
atlon), regularized working condlitlons and unlon coverage are more

W qiépread than In most other sectors of actlivity and notably the expansion of

empi@Qyment In the services has Increased dlversifled employment relatlonships
and &/rangements:

- eviégnce suggests that greater dlversitles have also been Intensified by
the Incre{§lng particlipation rate of women, a more varled pattern of employment
contracts ¥n the pubilic sector, the Increased Importance of small and medium
slzed ontefablses In economic actlvity and Job creatlion, the emergence of
phenomena suct as decentralisatlion of productlion, subcontracting, outsourcing
and the wldespnﬁid Introduction of new Information technologlies.
7

The trends Just ment loned contribute to a more diffuse and diversifled or even
segmented labour n@rket producing a variety of differently protectad Jobs,
which are covered %%aoqually by legislation and/or collective agreements.
However, It is also Pund that the large majority of employees contlnues to
benefit from full-tlme%}gbs of an Indefinite duration, which remains the norm
for putting people to won%u

Taking Intc account these &ggalopments the study contains the following parts:

Part | presents a general overyiew of the actors on the labour market, notably
both sides of Industry and tﬁﬁa? Interaction with State policles, the main
sources of regulation, which arat@t their disposal and addresses flnally the
methods and procedures of collect actlon In case of dispute and means for
conflict resolution. It glves thu n overall pecture of the functioning of
the maln institutions relevant for aling with rules on working conditions
with the objective of outlining the “principal forces which shape both the
Indlvidual employment relationship an collective arrangements for Yhe
treatment of working conditlions. £

Z

-

Part Il Is the malin part of the study due té&%ﬁo fact that the subject covered,
l.e. the Individual emp loyment relatlonshlp,ggjs A wide area with different
aspects. It covers not only different forms of 6 employment contract as such
together with rules on Its coming Into ex;gﬁgnce, possibllitles for |Its
suspension and methods of |ts termination, but deals also with material
subjects as Job classiflication systems, employers’ S}erogatlvas, working time,
minimum wages and the settlement of Indlvidual Iabou~cnlsputes. The aim is to
clarify similarities and differences In the Member Sta In central matters of
working conditions applicable for the Individual worker.acl
”
Part Ill concentrates on collective actlon and the detggajnatlon of workling
conditlions and addresses the collectlve agreement as malridictlon Instrument,
the handling of collective disputes and rules governip Information,
consultation and participation of employees In their firms. T part seeks to
show In which way and to what extent the collective reprosenta(@?p of workers
by unlons and bodies such as works counclis can have an Influenés. on shapling
rules applicable for working condltlions In the different Member Staf&z.
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GENERAL ASPECTS

THE ACTORS.

Cp

The malé@ actors conslidered here are 1) trade unlions and employers’
organisat 9pS as far as collectlve bargaining processes are concerned and |1)
employee r esentation In connectlion with Information, consultation and
partlclpatlgggdn Individual firms or at other levels. Mentlion will also be made

of other, som'aﬁmes tripartite, bodles, which shape to a certain extent rules
{0 workIng condlons.

With regard to trad® union organisation It can be found that the level of trade
union membership Is gh In some countrles, such as Belglum and Denmark, med!um
In others, e.g. th Federal Republic of Germany, Ireland, Luxembourg,
Nether lands, Unlited K| om and ltaly, and low In Greece, France, Portugal and
Spailn. In the 1980°‘s m ership has declined In most countrlies, apart from
Greec- and even more ?%gihoso where membership was already low. But more
recent this overall tren'ts> as been reversed In a notable number of cases In
specific manufacturing and Service Industries. Table 1 presents an overview of
maln trade unions, the rate Jof unlonization and the number of afflllated
persons. : 92?
| 1

The trade union movement |s organﬁ%;d differently In the varlous Member-States.
In Denmark and the Federal Republﬁ%,of Germany there Is basically one large
horlzontal trade union organlsatldﬁ) covering, with some exceptlions, the
employees of all sectors of the economyl In the majority of Member-States there
are two or more competing union organisatlons, often divided along politicallor
Ideologlcal lires, which cooperate closel é;rom time to time however, depending
on the Issues at stake. This |Is the caqa’ Iin the Netherlands, Luxembourg,
France, ltaly, Belgium, Spain, Greece, and to>a much lesser sxtent In Portugal.
In some other countrlies such as the Unlted Kl&%gom and Ireland central umbrella
organisations exist but collectlve bargaining fd.carried out In such a way that
thelr Influence on actual negotlations Is IImIteGb

as to be able to deal with trade unions at an a oprlate level. In some
countrles there are separate organisatlions for gggll and medlium slze

enterprises, or along political or Ideologlical |lnes, t In political terms
these organisations act mostly In accordance with each ot¥Wsr In negotlations.
Detalls can be found In table 2. ¢2_

\9'

The activities of both sides of Industry are based on the fundgg;ntal rights of

As far as employers’ organisations are concerned thqgé:re set up In such a way

freedom of assoclation and of collectlve bargaining as they ar n force In all
Member States backed up elther by the Constitution, by Ieglslatrﬁﬁ and case law
or by mutual agreement between the partners Iinvolved. €2;

Actual bargalining between both sides of Industry or, as Is sometlmggﬁ he case,
In conjuctlion with the government, can and does take place at various levels
and on different subjects depending on the country, sector, etc. Often the
result of these actlions depends to a large extent on the respectlve comﬁ%}ence

of both sides of Industry and government for certaln |ssues, such as dﬁ;gS.
working hours, etc. 5
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o
{) In a number of Member States for example thare Is a legal minimum wage flixed by

‘tgovernment and regularly revised, which Is thus excluded from collective

g%a;galnlng. Similarly, In some Member States legal systems exist to monlitor
cciﬁ of llving and to provide a more or |ess automatic Increase In pay once the
corigymer prices Index reaches a certain point. This means that In these cases,
unlixd other countries the nominal part of changes In wages is not dealt with
through,coiiect |ve bargaining.

Z.
Apart frq; questlions |lke these, the structure of collectlive bargaining In a
wide senseZcan differ. Although changes take place, depending on the problems
faced, negé%ﬁatlons at sectoral level are the predominant form of collectlve
bargaining I most Member States for most relevant Issues. There are some
notable excepY&ons to this general principle, &.g. the Unlited KIngdom, where
D8 il SO IR T r bargaining Is the enterprise or occupational group. Another
extreme on several occaslions has been Belglum where Interprofessional
agreements are s Imes signed In the Natlional Labour Councl!, at which both
sldes of Industr;mfgébrepresented with a neutral chalrperson.
()
In a number of coﬁ&&rles unions have to fulfll certain criterla of
representation In order quallfy for collectlve bargalining. Sometimes these
criteria are lad; " .down ;?e aw, and may vary depending on the purpose for which
they are flxed, . >metimes W representative the union Is depends more on the
pollitical and practical strenght of the union at the various levels. A good
example of how a large membershlp and Importance as a negotlating partner need
not go together 'Is In France re in recent years the role of both sides of
Industry has been Increased at expense of state Intervention, although at
the same time the unions as org‘qa§atlons have lost strength In quantitative
terms. qi
(@]

While It is true that the State hasg%een tending to Intervene less In the
regulation of working conditlions In recent years, there are also situatons
where government participates In agre égnts or exerts a strong Indirect
Influence In such a way as to produce &yresult compatible with government
pollcy. An example of the former Is an agresment on Incomes pollicy In Portugal
In 1987 and 1988 by the tripartite Standing Louncl| of Soclal Concentration,
other tripartite agreements have occaslonalljebbeen concluded In Spain and
Italy. The second case may be Illustrated by @ package of pay moderat lon,
reduction In working hours and emp loyment creation contalned In an
Interprofessional agreement In Belglum In 1985. IDcases where both sides of
Industry do not reach an agreement, government may | rvene by Imposing by law
a certain provision, e.g. In Denmark In 1986/87 wheﬂ%p general reductlion In
working hours was Introduced for the whole economy. %Q>
The Influence of soclal groupings on working condltlons<%%§es place not only
through bipartite or tripartite agreements or State gislation In the
particular area, but In all Member States there are also ks counclil!s or
employee representatives |n enterprises, which normally have tain areas of
competence In this fleld and may be an Integral part of collect%ye bargaining
procedures at enterprise level. These bodles have In most ca 423 rights to
Information and consultation on Issues which are of direct con 2rn to the
workers. In elght countrles such bodles are set up by law, wher 35

others they are establ |shed by collectlve agreement or are voluntary A nature.
In addition to these types of representation, In some countrles thq;e are
rights for workers‘’ representatlives to sit on boards of management or13post
often, supervisory boards of Incorporated companies, whers they can Influ%9ce
the overail pollicy of the company. >
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":/) The particular arrangements which exist In the Member States in this
“lare compared In more detall In PART 111,
‘ a wlder sense representatives of the workers participate In the declislion-
maX/ng processes In a number of countries via trade unions representation on
goveynment advisory bodles formulating economic and soclal pollcy. This Is the
case}’ for examples, In Portugal In the tripartite Standing Councli!l of Soclal
Concentration, In the Nether lands In the Economic and Soclal Councl| and In the
Foundat%grr of Labour, In Belglum In the Natlonal Labour Counc!! and the Central
Counci | *QI the Economy, In Luxembourg In the Economic and Social Counci! and
the Commi e of Tripartite Coordination, and In France In the Economic and

Soclal Coundhi. In other countriss these structures are somet Imes less formal
w!thout howevﬁ} carrylng necessarlily less waight.

bl THE SOURCES OF REGULATION.

respect

Thils part contalins é% analysis of the formal sources of regulation, that Is to

say, the normative o /regulatory Instruments through which the political and
soclal actors manifest'¢khemseives. A comparative examination of the sources of
regulation In Member SZates reveals as far as the normative sources are

concerned, three main s q> S of regulation: the Roman-Germanic system, the
nglo-Ilrish system and the Q;rd|c system.

: 25
A. THE Rwu-csamnlc’@(srsu
rl,

This Includes the legal systems gb»Greece. Portugal, Spalin, France, Belqglum,
Luxembourg, the Nether lands, the Fed#ral Republic of Germany and ltaly.
v,

(@)
Its basic and essential features can bs)summarlsed as follows:

L
Existance of a written Constl!%}lon enshrining fundamental soclal
rights and freedom. v%>
7
The Constlitution Is at the top of the “'gﬁth“Y of sources guaranteelng
fundamental rights and freedoms and provides at{Jthe same time the foundatlon
and the limits of the other normative sources.

: o)
According to the emphasis put on soclal and econdé@c rights, two groups of
Constitutions can be distinguished: 13>

((

a) The Constlitutions of Spain (1978), Portugal (1975)f} eece (1975), France
(1958), the Fedaral Republic of Germany (1949), Irelan (1937, amended In

1987), ltaly (1948) and Luxembourg (amended In 1948) whl@h guarantes, to a
lesser or major extent, a core of fundamental rights and freedams: the right to
work; the freedom to exercise a profession or occupation; principle of
equality before the law, Including the right to equal treatment tween men and
women; the right to form and join trade unions; the right collectlive
bargaining and collective action. The value and effectivenass of f} se rights
Q0 beyond more programmatic statements and are generally Invocable fore the
Courts. In the Constltution of the Netherlands amended In 1983 most7of these
rights are also snumerated but they are only In specific cases Invocable(pefore
9

the Courts. <>
Q
b) The Constlitution of Belglum makes no reference to social rights, althd&igh

certain political and civlil rights are appllicables to Individual and collecthb
relations. r¢o

As set out later, the Danish Constltution makes no reference, or a very |Imited
one, to some rights and the Unlted Kingdom has no written Const!tution.




L
Relevance of the role played by stature law In regulating
Individual and collectlive emp loyment relations.

7.2
i,
,l/:
4/

(o}
a)*/r The State, wusually by means of particular law establishes the public
ordef), determines the necessary minimum In Indlvidual employment relatlons,
flxes the basic Instltutional Infrastructure and Intervenes In collectlive
relations with a view to protectlon, regulation, éncouragement or guidance.
ltaly w%.:a positive law on collectlive relations Is scarce Is an exception
within trfg system. In the nine countries, central governments exerclse

regulatory #powers through legislation, decraes, decree-laws, regulations and
orders. (o

(o

7
b) The mater‘%l Scope of state legisliation normally covers broadly the
fclloawing subjecs: ST

legal framewor® for the emp loyment contract

minimum levels @ protection (length of working day, rest perlods,

holldays, night ‘d}k. In some countrles remuneration)

work I ng condltlons‘(}pr speclal categories of workers (chlldren, young

people, elderly peopdg, disabled nersons,women, foreigners, stc.)

lega! framework for c%lectlve bz- -Ining and law governing trade union

actiy.vles L

struciures for workers’ representation In companies.

7 <

Although the above |ist of suff&cts generally corresponds to the content of
State legislation In the nine c'd?trles In question - with the exception of
matters concerning collective | ?ur relations and Institutions for the
representation of workers within f s In ltaly - the degree of Intensity of
legislation and consequently the r:?' In of freedom left to employers and
employees vary considerably from one ¢d ntry to another. ;
c) Adoptation of State leglislation of&-lndustrlal relations In the nine

countrles Is preceded by a process of caji/sultatlon with the two sides of
Industry. '}O
/

O
1 .
< i Monist and dualist approaches to tgb Incorporation Into national
law of international treatles and conventlons.
@)

The monist approach - as applied In Spaln, Portugal?gpreoce, the Netherlands,
Luxembourg and, not without controversy, In France - #akes It possible, once
the agreement or Treaty Is ratified and promulgated, g}klncorporate It Into
Internal law, gliving It preference over any previous or sequent law to the
contrary.

* %
On the contrary, under the duallist system - ltaly, Belgjum‘}nd the Federal
Republlc of Germany and, as will be seen, the Unlted Klngggb, Ireland and
Denmark ratification and publication of the Treaty does nof_)lead to Its

Incorporation Into Internal law and Individuals cannot In prlnclp?g. Invoke the
Treaty before the mentloned Courts. &{d*

>

7

4. Collective agreements as sourcs of regulation A
Colliective agreements constltute the most Important source In the regulat!
working conditlons although thelr validity Is Iimited by the obsarvatl
mandatory law and statutory minimum rights.




o

<

5. - with the exception of the Itallan sltuation the general

regulation of
'{;otlectlvo agreements Is a matter for the law. The legisiation determines the

Cé[m of the agreement, the bodles authorized to conclude agreements, their

e ct, Iimits, negotlation procedures, rules for the extension of agreements
anddn some cases their content;
[©

~ oQLy the employer, employers® assoclatlions or federatlions on the one hand
and tradp unions and thelr federations on the other are authorlized to conclude
collectlv§>agreements_ln the legal sense of the word. Exceptlions In this regard
are Spain7 where workers® representatives and works councils may negotlate
agreements, Greece where the law does not authorize Indlvidual employers to
conc lude agr(’ments. although company-laevel negotlations have become very
Important. In"dhe Federal Republlc of Germany the works counc!! may conclude

company agreemepts, provided 'the .:ibject Is not covered by a sectoral
agreement ;
o)

- the law often ulres trade unions and their federations to meet certain
criteria of represen @}Iveness and organisation before they can negotlate and

conclude agreements. *lgaly, the Netharlands and Portugal are here the
exceptlons; ’%,
v

; Jul:

- In all the couutrles<3oncerned the traditional levels of negotliation -
Intersectoral, sectoral, company and establ!ishment - exist to a varying degree,
with the exception of the Fedaral Republlc of Germany where Intersectoral
agreements are rare. Sectoral aﬁzeements. which continue to be the norm in most
countrlies, are Increasingly glVT?g way to supplementary agreements at |ower
levels. In some countrles, notabl QAtaly, the Nether lands, the Federal Republic

of Germany, Belgium, France and Ldﬁgmbourg, bargalning systems cover a wide
range of nsgotiable subjects, wherex® In others - Greecs, Portugal and to a

lesser exient Spain - collectlive bargé?nlng focuses In practice on determlqlng
wages, working hours and hol ldays; >

-
- as regards the legal effect of the n&%matlve content, In Belglum, Spain,

France and Luxembourg collectlve agreements ® generally binding so that they
apply equally to all workers whether or no¥.,,they are members of the trade

unions bound by the agreement. In the Fedﬂbal Republic of Germany , the

Netherlands, Portugal, Greeces, and Italy th&y are only binding on the
contracting parties and their members, In italy only on the employers. Eight of
the nine countrles In question have a legal Instr t to extend an agreement
eérga omnes, although there are considerable differe s In the condlitlions and

requirements to do so. In Italy, on Constltutloﬂ@J grounds, collectlive
agreements cannot be extended; %C;
%
>

O Case-law

s
Case-law while generally lacking formal recognition as a sourcéqpf law, plays a
decisive role In Its application and Incorporation. 25

£
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B. THE ANGLO-IRISH SYSTEM 42;

The legal systems of the Unlted Kingdom and Ireland are both derlved fr the
Common Law traditlion; desplte consliderable differences they form a systéd “per
se” with essentlal features and pecullarities unknown In the Nordtcézfnd
Cont Inental systems. o

‘(&

The main features of the Anglo-irish system may be summarized as follows: o

v




Absence of fundamental rights enshrined In a Constlitutlion (United

Kingdom) or |imited scope of constitutional law for soclal rights
(lreland)

7
Theanlted Kingdom has no written Constltution, hence no formal entrenchment of
fundamental rights and freedoms. Within the Iimits Imposed by Community Law,
Parllangt's lawmak ing powers are unrestricted, and even the rules and

convent S of so-called Constitutional law can be changed by ordinary
legislat fﬁ'

Ireland, hoﬂtyar, does have a written Constltutlon (1937). Equal treatment and
freedom of aqboclatlon are enshrined In Its preceptive part (Articles 40 to
44). The lrlsﬁ&ponstltutlon has, nevertheless, played a minor part In shapling
labour relation€; ard Zoratltutlonal Judgements (a ru.:hg that the closed shop
Is unconstitutional, for sxample) are frequently ignored by employers and trade

unions. In both co@htries there are no “positive” rights concerning Industrial
actlon. Strikes, loc uts and Industrlal actlion short of a strike Is protected
through a system of | nitles to common-iaw torts.

<4

7
The abstent?’ Ist role of the stats In rea ating Industrial
relatlions. ﬁ;

The Anglo-Irish system could bp_ described, at least up to the late 1970s, as a
voluntarist system In which tﬁ&fState refrains from dealing with collectivve

Labour relatlions and regulates' 2 highly selective fashion the rights and
obllgations devolving from contra ,P' relationships.

.
In the United Kingdom, the Ieglsfg§lon promoting the voluntary system of
collectlve bargaining has been I|imited2in the 1980s. There are no legal bodles
representing a company’'s workforce (nor In Ireland) and protectlve legislathon
on workling conditions Is very selectlive af@bundergolng revision.
s

In both countrles regulatory legistatlion ls't‘ cerned with health and safety at
work, the employment of chlldren, young‘ﬁieople and women, redundancy

compensaticn, certaln matters relating to th rganization of trade unlons,

collective actlon and contracts of emp loyment areas covered by Communlity
Directlves.

@)
%
N
—f
>
it
The collective agreement Is the key factor determining wgaes and other working
conditions. In the United Kingdom company agreement or agreements by

occupational groups are of most Importance, while In #reland natlonwlde
umbrella agreements may complement them, thus providing the gqural framework.

3. Collective agresmants

Although collective agreements are not legally binding some oftnhelr clauses
have a normative effect If expressly or Implicity Included In 639 emp loyment
contracts of Indlvidual employees, whether or not they are members the trade
union(s) concerned. At enterprise or establishment level shop stewa who are
the representatives of the unions often act as representatives of the whole
workforce. The system of pre-entry closed shops still exists In the United
Kingdom. In Ireland It has been declared unconstltutlional. Ireland unlftp the

United Kingdom, permits by law and under certaln circumstances the extens |G
collective agreements.

of
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Dual ism In the acceptance of treaties and Iinternational
convent lons.

&
7.

Th&y . United Kingdom and Ireland apply the dualist system. Therefore the

conv@htlon on Human Rights, the United Nation covenants, the European Social

Chart2r and the |ILO Conventlons ratifled by these countries cannot be relled
Jupon b-!pro ment loned Courts.
)

Doclslvé role of courts and Jjudges In determining and Interpreting
<%phe law.

The key part é}ayed by the Courts In explaining and ertending common |aw
accounts for the7Importance the! :ssume |In the Anglo-irilsh ievgai system.

The doctrine of préazpent Is an Integral part of the Anglo-irish system. That
means that judges anqblower Courts are bound by the decislons (stare decisis)
o7 the higher Courts w{%pln the same jurlisdiction.

In Ilreland, unlike “Lthe United Klingdom, the Courts review the
unconstlitutionality of 1als_and rules in general. In 1965, basing Itsel* on the

terms of the Constitution¥pthe Supreme Ce.irt rejected strict applic-*ion of
stare declislis. ﬁ;

-

-
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c. THE NORDIC SYSTEM. <%/
, e
The situation In Denmark can be d2scribed as the Nordlc system. The Danish
Constlitution contalns few orovlslons?@n economic and soclal rights, such as the

right to work and freedom of as§%?latlon. In the absence of general
s

legislation, legal regulation of Dani employment relations Is casulstic 3nd
IImited to certain groups of workers or specific working conditlons. The law on
collective bargaining lays down procedure® and leglislation on the Individual
employment relatlonship covers In part lar sickness and unemployment
beneflts, health and safety and regulatlions Oising from Community Directlves.
Staff representation, with the exception of Haalth and safety committees, |Is
not regulated but traditionally collective agreefpgnts have been the ‘cornerstone
of the system of regulation. Due to the high uUAlionization of the workforce
these cover the large majority of workers. The basi principles of collectl!ve
relationships are defined In Intersectoral agreomenté&between the Confederation
of Trade Unlions and the Employers’ Confederation and e prise such subject as
recourse to strikes and lock-outs, the right to unlgigle and the employers’
prarogatives In relation to recrultment, dismissals, org satlon or work, etc.
These prercgatives mean In practice that managerial freed Is only limited by
what is lald down by law and collective agreements. N

The collective agreement Is binding on the contracting partﬁps and applies

equally to all workers whether or not they belong to a union. Tbere can be no
extension of collectlive agreements under Danish Law. éa
£

d,
@
L, INDUSTRIAL ACTION AND METHODS OF CONFL ICT SOLUTION. @;

Part 111, Chapter 11 will glve a more detalled account of regulatIOn{fnlch
apply to Industrlal dlisputes and of methods for confllct solutlon. The/, aim
here, having considered the actors and the sources of regulation Is to give a

broad outlline of the basic features which exist In the fleld of lndustrn%;

disputes and the general systems for thelr prevention and solutlon.

(@)
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Regulation of Industrilal disputes.

'&b AN analysis of the systems of regulating Industrial disputes In Europe
réi als a common feature: the abstentlionist role of the state In collectlive
dlzggges; the weakness of legislation on strikes and the Importante role played
by the Courts In fllling the resulting legal gaps.

b) Thé&g&gnt to strike Is expressly guaranteed by the Constitutions of Italy,
Greece, Sgain, France, Luxembourg and Portugal, while In the Federal Republ |c

of Germanfavthe Nether lands and Belglum the Constltutlional guarantee Is only
Implicit, {3

>

o
In the Unlted‘dxlngdom and lIreland there are no positive rights corcerning

Industrial actidy. Protection of workars ‘nvoived In a strike operates ihrough
a system of legal Immunitlies.

@)

The right to strlke‘%&xoenmark Is provided through an Intersectoral agreement.

((y

s
c) Lock—outs are cons@dtutlonally banned In Portugal and Greece. In France,
ltaly and the Federal REZpublic of Germany they are permitted under certain
clrcumstances. In Luxembodég and Spain lock-outs are ‘:jally recognlised,
In Belglum tolerated. In the€,United Kingdom, Ireland .nd Denmark lock—outs are

an admissible counterpart to strikes, whereas In the Nether lands, the legal
position Is unclear. ) ;

%,
7
e The settliement of lnda%grlal disputes.

w
A few general observatlons on the sfgbems which exist In the 12 Member States

for the preventlion and solution of Indd<trial disputes can be made. '

- Solutions <clearly founded on tk?; principle of cumpulsory state
Intervention are rejected by all the Uember%;}ates except Denmark and Greece.

- All the Member States, apart from theqﬁptherlands. have systems which
Involve the two sides of Industry In statutorﬂéyrocedures for the-prevention
and resolution of disputes (e.g. Industrial TribWnals In the Federal Republlc
of Germany and Denmark, Natlonal Counclil for conclllation In Denmark,
Conclllation Office In Luxembourg, ACAS In the UnltaGhKlgggom, the Labour Court
In lreland, IMAC In Spaln, mediation and arbltrattoﬁ?procedures In Portugal,
tripartite committees and Arbitration Tribunals In Greeég).
N
- The cooperation of the two sldes of Industry at ¢ ny level or on the

shop floor Is declisive In countries which have employge or trade unlion
representation at that level. v

~
- There Is a varlety of techniques for the prevent ion iég solution of

disputes, predominantly a mixture of contractual and statutory p é;lslons.
g

Large sczie moblllzatlion Involving a wide range of workers In Drofé;} agalinst
and In opposition to government soclal pollicy has taken place qulte [pequent |y
In the 1980s, especlally In Italy, Belglum, Denmark, Spalin, Greece and7France.

"
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PART 11

REGULATION OF INDIVIDUAL EMPLOYMENT RELATIONSHIPS

CHAPTER |

(@)
<
'?;, THE CONTRACT OF EMPLOYMENT
7

@)
coNTRAc??pF EMPLOYMENT : LEGAL DEFINITION
%
A

The contract of employméﬂ; forms the basis of the employment relatlionship In
each of the twelve Member i}ates.

%
In flve Member States - Belglum, the Federal Republic of Germany, Greece, the
Netherlands and the Unlited Kingdom - a definition of the contract of employment
Is contalined Ir the Clvil Code O%.In Labour law.

In Denmark, France, Ireland, ltaly,C}uxembourg and Spaln there Is no definitlon

In law, but one can be found In theYgourts, case-law and Jurisprudence on the
basis of positive law governing the cdﬁSract.

5
The conventlonal elements In the doflnltlgp of contracts of employment(- common
o all Member States -) are: agreement, rk performance, element of time,
remuneration and, above all, dependency or ordination.

The criterium of dependency or subordlnatloé%} has been subject to flexible
Interpretation by the Courts, In order to gugt,ntee that protective labour
regulation Is appllied to a wide range of workers whose |inks of dependency and
subordination to the employer are Increasingly vague and loose. This trend can
be observed particularly In Belglum, France, the F ral Republlic of Germany,
Italy, the Netherlands, Portugal, the Unlted K Ingdom a@g Spain.

Another feature common to all Member States Is that ?2} label glven to the

relationship Is not conclusive. The parties to the contr cannot define the
legal nature of thelr relationship. >

In general It appears that the legal concept of contract employment In
Continental Member States |s broader and more comprahenslvdf&than that In

Ireland and the Unlted Kingdom, where the contract of emp loyment equivaient
to the common law "contract of service or of apprenticeship®. |

rf,the United
Klngdom, for Instance, one third of those In employment - such %{ “casual”
workers and temporary workers supplled through an Intermedlary - | ;,xcluded

from statutory employment rights.

e
The rules governing the capaclity to contract are drawn In a number of uamber
States from the Clvil Cods. Other Member States have Introduced more specﬁ5lc
regulation, particularly for minors. &
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"&o general minimum age at which an Individua! can legally work In the twelve

lg,lfs fol lows:

GENERAL MINIMUM AGE

Y

France, sz‘%, U.K.

Denmark, Bongﬂ. Greece,
the Federal Rep'@llc of Germany, Ireland,
Luxembourg, Italy, Nether!ands

O
Portugal @
d‘n

—
%

7
The full capacity to cont?’,‘sct Is reached In all Member States at the age of 18.
Young people above the mlﬂ?um age to work but under 18 years of age ha.3 a
limited capacity to contrdet In all Member States. In general, they can
conclude a contract of employment providing that they have the explicit or
taclt consent of “thelr parents ‘¥nd guardlans.
- \ %,
Consent must be reached In accordéa;e with clvil or common law rules. Violence,
decelt and error can be grounds for@ﬁnulment.

The contract of employment (the pertérmance of work ) and |Its cause (the
oblligations of both parties) must be possible and legally permissible, |.e.¥In
accordance with rules of law, publlic ord A}or morallty.

e
The contract Is rendered void from the momeff’@of declaration of nullity. Thus,
In most countrles, for the duration of the f tual employment the relationship

Is treated as If there were a valld contr . Only future employment s
affected by nullity. 5

In principle the contract of employment has no sev)form. Therefore It can be

concluded In writing, orally or even taclitly. This 'ﬁ‘(tuatlon Is common to all
Member States. —@

‘(
There are, however, exceptions. Legislation (or colle%ve agreements) may
require specific types of contracts of emp loyment to be ln%ltlng.

Part-time contracts, flxed-term contracts, temporary contracts apprenticeship
contracts, contracts for seamen, commerclal travellers or{;lvll alrcraft
persons are often required In writing. Examples, but not nece(;arlly for all
categories, can be found In the legislation of Belglum, Fr/abce. Greece,
ltaly, Luxembou_rg_ (both for fixed term and Indefinite duration), PeLtugal, the
United Kingdom and Spain. ‘d&

7

In the Netherlands, In exceptional cases, leglslation or a collective

agreement may provide that the contract of employment or specific clausé’qg/must
be In writing. }O

o
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|ﬁ}lroland and the Unlited Kingdom the employer Is oblliged to provide, after a

ceﬁialn period of time, évery employee with a written statement of the main
terﬁ?)of employment .

As regangds ihe proof of the contract, the general rules of proof apply.
e
s
7
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. WOTHE WORKER

A worker ls.‘%«lma facle, a person employed under a contract of emp loyment .
That general Inltlon applles to all Member States. In some of them -
Belglum, Denmark? the Federal Republlc of Germany, Ilreland, the Netherland: and

the United Kingdom - there Is No general statutory definition of worker. The

role of the Couf?i n establishing a legal definition through case-law and
Jur Isprudence,has beeg}geclslve.

/
In flve Member States'2— Belglum, France, the Federal Republic of Germany,

Gresce and Italy - stat &ry law distinguishes between blue collar and whlte
collar workers. In some Vgases - Denmark - different statutes cover each
category. In others - Francéa.aelglum and the Federa! Republlic of Germany - the
distinction Is the subject of much debate and Its legal relevance |Is
diminishing. The distinctlon Iiépt I1ttle or no Importance In the other Member

States, Including Luxembourg wheﬁ%’recent law stipulates an unifled statute.

Most countries exclude a wlide radah of Indlviduals from the appllication of

labour law or from the scope of pa?%)cular Statutes. The categorles excluded
are the following 3
’

Directors of Jjoint stock companies, Ip. Denmark; home helpers, trainees,
clergymen, In France: agricultural, dom lc, home and family workers, In
Greece; part-timers, 13 categorles In the éalr Dismissals Act, 3 categorles
under. the Industrial Relatlons Act, In | and; agrilcultural and domestic
workers. marlners, In Portugal; members of b ds of Directors; work carrled
out In a frimship, charlty or nelighbourship bas¥%s: commerclal agents In Spain;
and casual or short-term workers, temporary workers supp!lied by Intermediaries,
part-timers working less than 8 hours/week or 8 to_16 hours for less than 5
years and all employees working for less than two rs as well as employees
under certain flxed-term contracts In the United KIn

>
Certaln categorles of workers are subject to partlcula#ﬁkules and regulations
in Belglum, France, the Federal Republic of Germany, gpece, Iresland, the

Nether lands, Portugal, Spaln and the United Kingdom. The eclal® categorles
are: domestic servants, commerclal travellers, homeworkers, seamen, dlsabled
workers, dockers, agrlcultural workers, professional spagtsmen, leading

personnel. In the United Kingdom more than 22 categorles of workags are subject
tc special leglislation. 45
e

Specific leglislation on the employment of handlcapped persons ex s In all

countries, with the exception of Ireland, where theres Is a code of pnggtlce on
the subject.

v
As regards recruitment, quota systems exist In elight Member States, whlcn\34 n
France may however somet Imes be walved by financlal contributlons or otherwﬂéz.

7
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Ti%&E 4 QUOTA SYSTEMS FOR THE EMPLOYMENT OF HAND | CAPPED
C?) PERSONS

COUNTRYJQA
Italy 4% 4
France /)O (1991)
Fed. Rep. of rmany
Ireland (volun®ary,
publlc smctor)
The Nether iands
Spaln o)
Unlted KIingdom ﬁ%b
Greece (public servlcQ}
Luxembourg <

ot L s . . Bl I
%
%

Fallure to comply with the law amounts to a clivll or administrative tort. In
the United Kingdom employers mf;'commlt a criminal offence.
' 7

“,
o4 1 THE EMPLOYER. Q>

.
In the leglslation of most countrlZ@ there Is no general definition of the
concept of employer. Occaslionally, a efinition Is provided with a specific
application, e.g. the Irish Unfair Dismissals Act 1977. In general, \he
employer |Is a party to a contract of gz;loyment who provides work for the

employee. Unllike workers, employers can b‘blegal persons as well as natural
persons. \%>
/

G
The group of enterprises Is, generally speaklné%bnot recognized as such In the
labour law of most countr les. &

Case-law has had little to Say on the subject. In ldual enterprises forming
the group are generally conslidered to have their o legal personality. Case
law tends to maintain that the group of firms can®ot constlitute a single
enterprise when It comes to the legal regulation of emp ment relationships.

/
<,
lv. FREEDOM TO RECRUIT AND LIMITATIONS @

°
The freedom of contract Is the basis of the emp loyment reldi}onshlp In all
Member States . This principle stems from the general principles’of the law of
contracts and Implles that esach Indlvidual Is free to choose the uptalon ang
employment she/he desires. On the employer's side It means that the“employer Is
free to choose with whom he/she wants to conclude a contract. @;
The freedom of contract, guarantled by the Constitution of three Member g}ates-

the Federal Republic of Germany, Portugal and Spain - Impiles In all'ﬂ}gber
States the prohibition of forced labour. 15

&
e
This general principle Is Ilke other principles, rights and freedoms, subjetd

to the Iimitations and restrictions Imposed upon It by other rights, prlncnpleéz,

or values statutorlly or constitutionally guaranteed In the legal system
concerned.




The freedom to recrult and select workers may not Infringe upon the
Inciple of equallty of treatment and the prohibition of dlscrimination on any
JUNd such as race, colour language, religlon, pollitical or other oplnions,

o | origlin birth or other status. These fundamental principles lald down In
varlb&s International Instruments (European Conventlon on Human Rights, U.N.
convenants |.L.0. conventlons) |Is enshrined explicltly or tacitly In the
Constit lons of Spaln, Portugal, Greece, France, the Federal Republ|c of
Germany, Aitaly, Luxembourg, Belglum, Ireland and the Netherlands. Most of

these couﬁ@?les have specific legal provisions dealing with particular cases of
dlscrlmlnatféy.

&

In the Unltegaxlngdom, there Is no general positive right of equality of
{recnent: specli}c statutes, however, prohlbit discrimination for reasons of
sex, marital status and race.

There Is no doctrlﬁ%bof "abuse du drolt* In English Law. In a Britlsh leading
case It was conslide that “an employer may refuse to employ (a worker) for
the most mistaken, cﬁgilclous. mallclous or morally reprehensible motives that
can be concelved but tﬁ%Lworkman has no right of actlon against him".

7

In Denmas~ dlscriminatio tép matters of recruitment Is not forbidden by the
Constlitui' .n nor Is there poeneral leglislative Instrument . The principle of

equality of treatment between men and women and EEC-natlionals |Is, however ,

statutorlly Imposed. The mal protection against an employer‘s abuse of

discretionary power resides ®, the collective bargining system, but the

employer may discriminate agalgg%a:on-unlon members (e.g. In the case of a
t

closed shop agreement, for which /{e are no statutory provisions).

&
b) Sex dliscrimination within the dZ@nlng of EEC Dlirectlve 76/207 on equallty
of treatment for men and women, In resgect of access to emp loyment, vocational
tralning, promotlion and work Ing condltloq& Is forbldden In all Member States'
A
c) The principle of equal treatment of E’ —natlionals treatment In respect of
access to employment Is In force In all Me r States, via article 48 of the
EECTreaty and EEC Regulations (e.g. Regulat| 1612/68).
1 .

d) Discrimination on the grounds of bolongln&ﬁor not belonging to a trade
unlon Is lllegal In all Member States. The United Klggdom following the
Judgment of the European Court of Human Rights iM,Young James and Webster,
amended Its legislation on closed shops, and th ‘,government proposes to
Introduce legislation banning pre-entry closed shops. 129

<
e) The employer‘s freedom to contract Is also restrlééép In respect of non

EEC-nationals. Non EEC-natlionals are subject to vaﬁJous restrictlions
throughout Member States.

A work permit Is necessary In all countrles. When awarding débrenawlng these
permits the competent administrative authoritles take Into acc a serles of
factors, Including the situation and development of the domestlic bour market
(Is there a natlonal or an EEC worker avallable for the 106@9 and the
clrcumstances of the particular case. Other criteria may also play Strole-

7

As regards legal sanctlons, a distinction must be made between penal and civii
or administrative sanctions. The most common approach Is to treat rech&zment
without prior authorisatlion (work permit) as a criminal offence. This lg%she
case In Belglum, France, Greecs, Luxembourg the Nether lands and Portugal. oA
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The sanctlon for an Invalid contract of employment Is In most countries
qﬁglllty: Belglum, France, Greecs and Spain. |In Luxembourg and the Nether lands,
gwever the contract Is not null and vold and must be terminated In the normal
*¥, Nulllty does not affect the application of general rules on work Ing
conggtlons and remuneration. The foreign worker, once granted the work permit,
should have, In general, the same rights and dutles as national workers.
<,
lnfgpme Member States, legislation and/or collectlive agreements specify
priorities, or preferences as regards recrultment of speciflic groups. France,
the Federgzgﬂepubllc of Germany, ltaly, Luxembourg, the Netherlands, Spain and
the Unlited KZngom have a quota System the emp loyment of disabled persons (see
Title ., Cnaptaf Wk
.

P~ =

France, bé}tugiY and Spain glive absolute preference to redundant workers |f
their Jobs are re-efeated within a certaln perlod.

In Spaln workers ovdﬁ\As years of age are glven Indirect preference; In France
and Spain priority glven to those taking extended parental leave: In
Portugal seasonal and ﬁ;sual workers have prefersnce for permanent jobs: In

France, part-time wqixerﬁ'havo priority when full-time posts become vacant in
the enterprise and. ¥ 'ce vg?df.

g) In 1taly and Spain the freedom to contract Is subject to an Important
legal Ilmltatlon-stemmlng fromBtate Intervention In the emp loyment market .
In ltaly the law- Is based onYthe principle that mediation to conclude an
employment contract Is a publ e funct lon. Private employment agencies are
prohiblted and employers are prevénted from hiring directly the workers they
nesd and are obliged to resort to kers registered on speclial lists at the
employmsnt offices. Direct recrultm Is only allowed In cases of urgency,
for a few categorles of workers and for enterprises with no more than three
employees. Moreover, untl| recently the.égoloyer could not nams the workers he
wanted from the agency, but only the ng@ber of employees needed and their
qualificatlions. Following the legal amondﬁa ts introduced In 1983 and 1984,
employers are entitled to request 50 X of th mployees by name. Parllament |s
currently examining a new and comprehensﬁag blll reforming _the labour
recrultment service. @)
@
In Spaln the recrultment system |s based on the public Intervention In the
emp ioyment market through a national public servic rganised on a tripartite
basis and private employment agencies are also p Ibited. The compulsory
character of the State Intervention means that -] rprises are under an
oblligation to ask for workers through the emp loyment o}dlces but can choose
freely among the registered employees. For their partxézpployees should be
registered with the employment offices. In certain casesghowever, employers
are allowed to recrult directly.
“
h) In the Federal Republic of Germany, employers are obllgé&ato Inform the
works councils In the applications from all candlidates and glve alls about
those being considered for recrultment. The works councl!! can reje In writing
prospective recrultments under certain conditions. Ygﬂ
>
1) Collective agreements In some Member States - Belglum, the Neg;erlands,
France and the Federal Republlic of Germany - may contain general guldelJmes or
recommendat ions concerning the recruitment and selection of workers. <>
: @)
]) The right to privacy must be taken Into account when determining the scé@
of questions to be Included on the application forms workers must f!1| %;
befors recrultment. That Is the case, Inter alla, In France, Spain. the
Federal Republlic of Germany and the Nether lands.
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An Luxembourg the law restricts the use of flxed-term contracts to precisely

ébj(ned tasks, flx a certain minimum period and I!imit the total length
(?ﬁ;ludlng renewais) to 24 months.
/

>

In ?ébtugal certaln restrictlions apply when a contract |Is shorter than six

monthsyY The maximum length permitted Is three years, or slx ysars with
renewals.

s

In Spaln f?xed-term contracts are used when a permanent worker's contract has
been susoendyd. for the launching of new actlvities and when It |s necessary
for a temporaly Increase In the company’s actlivitlies. These contracts are also
possible to p;épote emp loyment. The duration can go up to three years.

In Belgium flxedQ;erm contracts are limitad In lengl.. to wo years. Renewals
are only permitted in zpicifis clrcumstances with the consent of the employee
and the unlon. In tfp Nether lands, though no max!mum length Is lald down the
employee can termlnaﬁ@;the contract after flve years. Once renewed the contract
does not expire automaé}cally but can only be terminated with the authorisatlion

of the Labour Offics. t&LGroece, Denmark, Ireland and the Unlited Kingdom no
maximum |imits apply. -%*

A flxed-term contract |Is coﬁﬁ%(ted ‘sx lege” Into an open-ended .ntract If It
continues beyond Its term. Is Is the normal slituation In Beigium, France,
Greece, ltaly, Portugal and Soalg. If In Luxembourg the contract overruns, the
law assumes that It has been renewsd for the same perlod as the first contract.
In the Netherlands a flxed-term cﬁ%}ract, which Is not explicity renewed, runs
for the same period again as the or@égnal up to a maximum of one year.

f
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i e TEMPORARY WORK CONTRACTS. O

'
In a temporary work relatlonship three panﬁ;es are Involved: the employee, the
employing agency and the cllent company. (Q’

In general, three approaches to temporary ﬂark exist. In some countrles,
temporary work agencles and hence the conc lon of such contracts are
forbidden. This Is the case In Greece, ltaly andCBpain. In Portugal there are
no regulations at all. In the other Member-States aﬁencles must be reglistered.

In Denmark, Ireland, Luxembourg, the Nether lands and Eﬁg United Kingdom the use

of temporary employment contracts Is In general not rextricted, but In Denmark

collective agreements may prohibit such contracts. In éﬁe Nether lands (where

the limit Is six months) and In the Federal Republic of Gepmany (three months,

extendable to six months by the Employment Promot lon Act) tﬁgz are forbidden In
@

the bullding sector.

In France no authorlisation |Is required to recrult temporar%, workers, and
contracts may last up to 24 months. <>

O
In Belgium, where the |imit Is one month or three months, temporaryﬁpmoloymcnt
contracts may only be concluded In particular circumstances (e.g. to 1aplace of

a worker, whose contract has been suspended or terminated, temoorary‘ﬁpcrease
In workload, exceptlional tasks).

A
In Irsland and the United Kingdom there are no |imits to the length of sueh a
contract.

°
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4[;; Belgium, Denmark, France, the Netherlands and the Federal! Republic of

any subject to certaln conditlons a contract may be renewed, In the latter
ca It Is In principle an Indefinite one. Sometimes a break Is required
betw8an contracts.

®.

Other differences can be found: for example whether or not a written contract
I's requlired, the rights of unions and whether the employees concerned count as
part of fHe cllent company‘s workforce. In certaln clrcumstances temporary
contracts 6’59 be converted Into open-ended ones in France.

2
%

. PARZ-TIME EMPLOYMENT CONTRACTS.

o
Speciflic legal deflnitions of part-time work are only found In two Member
States: @)

2,

In France the Lag&r Code defines part-time work as a number of hours at
least one fifth b&jow the statutory working week or the hours flxed by
collective agreement’y,

>
In Spain the Workers’ tatute defines p:irt-time work as less than .wo
thirds of standard hours”over a flxed number of days per week or month.

In the Federal Republlc of Germ} the Employment Promotion Act assumes that a
worker on call works at l|east 10 pours per week, If nothing Is stipulated In
the employment contract. Furthermo: the Act assumes that these workers are
only oblliged to work when the emple}ar notifles them at least four days In
advance and when dally working tImd/OIs at least three hours, unless the
employment contract states otherwise. O

N f
In Belglum, Denmark, France, Greeces, |taty, Luxembourg, Portugal and Spain

basic terms and conditions of employment ‘&s weill as legislation on minimum

notice perlods, redundancy pay, etc. apply to ll-time and part-time employees
equally.
o

In the Federal Republlc of Germany the same afplles, although blue collar
employees working less than 10 hours a week do not”raceive sick pay from their
employer for the first six weeks of absence. O

A

/
In Ireland employees must at least work 120 hours a mod(}‘to quallfy for annual
leave. Speclific legislation on minimum notice, redu ncy pay and unfair
dismissal applles only to employees working more than 18 rs per week.

In the Netherlands statutory minimum wage legisliation appllo%‘only If the part-
time employee works more than one third of standard hours.

“.

In the United Kingdom regulations on unfair dismissal, redun\gency pay and
minimum notice perlods do not apply to employees working less thoLB hours a
week, or 16 hours If they have less than 5 years’ servics. >

Other differences In the treatment of part-time employees are whet!";‘ or not
works councllis or employee representations have to be Informed or &S;\sultec
about the Introductlion of part-time work, whether or not part-time workers are
allowed to vote and to be elected to these bodlies, to what extent they «punt
fully, partly or not at all as part of the workforce and whether or not y
need a written employment contract (as Is the case In Belglum, France aﬁ;

Spain). 7
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Jn some countrles other forms of employment contracts exlist which resemble
sbgt-tlme work , for example, Intermittent work In France, Job-shar Ing
rdﬁylatlons In the Federal Republlic of Germany and Intermittent employment In
Soaﬁé.

b

lv. HOMEWORK | NG
%,
In some df‘ er States homeworkers are covered by general legislation or by
collectlve agreements’for the Industry or the enterprise In question. In most
cases homewoﬁ%grs are explicity or Implicity excluded from such regulations. A
n

decisive polntgin law Is whether of not the employment relationship of the
homework |s con!%ﬁﬁred a genuline employment contract.

Employment proteé?}on leglslation for homeworkars exists only In France, the
Federal Republic of¢Germany, Italy and Spain. In the Netherlands there Iis a
special statute whichZioes not seem to be operative.
Where special statuto$%oxlst they mainly regulate areas where homeworking Is
permitted or prohlbltedﬁ@facrultment and employment contracts, reglistration and
proteclon with regard to qgges. working time, safety conditlions and dismissal.

%

A

v. APPRENT ICESHIP CONTRACTS

These are contracf{s under whlch%%ho employer agrees to Instruct and teach the
apprentice, In return for which thé,apprentlca agrees to serve the employer and

%

to learn for a flxed period.

In most Member States the structure ngfpprentlceshlp Is regulated by specliflic
laws, with the exceptlon of Spain. The @pprenticeship contract Is not regarded
as an ordinary employment contract, but rules for employment contracts normal|y
apply. %l

Z
In general the apprenticeshlp contract shaggd be In writing and have an
obligatory content. Q>

&

There are certaln varlations between Member State€) notably as regarbs monetary
compensation for apprentices, the maximum age forg%nterlng a contract and the
termination of the apprenticeship contract.
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CHAPTER 111
JOB CLASSIFICATION SYSTEMS

Z.
{; THE CLAslelCATION SYSTEM
%
'25
Job classlflca!@pn systems In the pr!vate sector are conventlional systems, In
Belglum, Francsti'the Federal Republlc of Germany, Ireland, Italy, the

Nether lands, Portugal, Spain and the Unlted Kingdom. The jo& classifications
for workers are established In collesctive agreements.

Denmark |Is an exce on, because the Confederation of Trade Unlons has
tragltionally been oppo{)d to Job classification and Job evaluation.
L

The nature of provisions rqﬁghe collective agreements, however, may vary.

In Belgium thils type of DroQ%}lon only contains minimum standards, wnich leave
a wide margin to the iIndlvidual parties to the employment contract. In France,
collective agreements |Ist the tasks and functlons of a Job holder for each
category of employee (blue coll&?'— white collar - managerial). In Ireland,
Job classiflcation and descrlptlé%;are traditionally a matter of collective
bargaining, but custom and practise Yy also play a part. Where nelther Is the
case, Job classiflicatlions and desc;%%ZJons are generally a matter determined

unlilaterally by the employer. (@)
o

In ltaly, slince 1973, the traditlonal _.system of classification In modt
Industrial sectors has been changed con§%gerably In order to adopt It to
changes In work organisation. Classificati@f)s are now the same for blue and
white collar workers. This has meant a raduzg%gp In wage differentlals between
the least and most skilled workers. Within “each level national agreements
distinguish between different “"professional pr532£es', |l.8. patterns of Jobs
having a common professional value to be applled igough plant wide bargalning.
In general the parties refer to this collective classification In order to

measure the performance due from the emp loyee,and the corresponding

remuneration due from the employer. ‘f?

<,

In the Netherlands, most big companies, though not smal companies, use job
classification systems lald down In a collective agreeme and In Portugal,
the clauses In collective agreements which relates to e.g9.9osting and career

may vary extremely, depending on the structure of the entenar!se, the sector
and the jobs which occur In these organisations.

.

In Spain the Job classification system Is, In principle, a matter'ﬁu collectlve
bargaining. However, because of the "historical” pecullarities ofcjhe Spanish
system of Industrial relatlons, Job classification Is still very HArequently
lald down In state regulations. Collactive bargalning has not yet a fumed |Its
full competence In this area and these regulations continue to have ada1tlonal
force In numerous sectors. This leads to an "antiquated” system of job

classification; collective agreesments have only created a new baslis fd.gJob
classification In a few sectors.

%
%
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*In the Unlted Klngdom management has Increasingly used work study and Job
',;yaluatlon techniques in both the publlc and private sectors during the last 20
yﬁjrs. The main object has been to formallise the relationship between Job
coﬁ}ent and wage payment. This has Involved classifylng Jobs Into component
facﬂéfs, such as effort, skill, and responsibility. The result has been to

produce systematic Job classifications, regulated through rules often agreed
with unions.

Z,
%\
. %2 OTHER 1SSUES
O

i1 Ebod falth
g; 3

In all Member St es, the principle of good falith or the oblligation of loyalty
and trust Imposed on the employee In his relationship with the employer means,
generally speaking,Ha duty not to disclose secrets, and a commitment not to
compete when carrynﬂ%put other work, often extending beyond the termination of
the employment contr{Ft. (These so-called ancillary dutles depend on the
clrcumstances of the sp{idflc case).

7
A general tendency to Ilm%} the scope of the so-called “duty of fldellty" czar

be observed In particular é} the Federal Republic of Germany, France, Greece ,
Italy and Spain. &

employee to observe-secrecy. Th oblligation Is, In general, sanctlioned In the
Penal Code, especially where manu 8%§urlng secrets are concerned.
/

In France, this oblligation |Is lntg%%;:ted strictly. However, the duty to
respect professional secrets does not ally mean that a worker cannot use the
professional skllls acquired on his Job, nor discuss and criticise publicly the
company ‘s pollicy. %l

-

In almost all Member States, tg;gé are statutory provisions which require the

Furthermore, In most Member States the CY%g%B law Imposes an obligation to
|

observe secrecy, often both during the emp

ent relationship and after Its
termination. ;

V

%

Speclal rules on the observance of secrecy are %%Id down for members of the
works council or workers‘ representatives In Q'QE) the Federal Republlc of
Germany, Greece, the Netharlands and Spain. .€>

((

As regards exclusive service, there are generally speai(ép no restrictlions on a
worker having a second Job, unless there Is an expr@}s agreement to the
contrary. A worker |s however not permitted to engage or perate In any form
of disloyal compet!ition during the employment relatlonship.%31f doing so would

Infllct serlous harm on the principal employer, the employer may seek to
prevent |[t. e

(o)
In Spain, the exclusive service agreement has an elaborate legaléazglme. Such
an agreement can never be Imposed upon the worker. The collect! agreement
may establish excliusive servica as a “characteristic* of specific jots, and the
recruitment of workers may be made subject to their accepting this con%}tlon.

Concerning restraint of trade an employes Is not allowed to compete wlig

employer during the employment relationship but once It Is terminated fr
of employment Is restored.




Jll Member States, however, accept In principle covenants of non-competition by
aQyowlng the possibllility of a speciflc agreement between the parties almed at
r g/rtctlng the worker ‘s post-contractual freedom of emp loyment.
Thi'ssacceptance Is, In general, lald down In legislation, except for France
wher&éyt Is contalined In case-law and collective agreement, and Iresland and the
UnltedJklngdom where It Is contalned In case-|aw.

The condltlons required for the clause of non-competition to be valld vary
conslder y form one Member State to another.

7
@

o 12§3rkors‘ Invent ions

¢
The law on wor!&(s' Inventions |Is set out In the Patent Act In flve Member
States : Francef; ireland, the Netherlands, Spaln and the United Kingdom.
Denmark and the Federal Republic of Germany have speclal acts on workers’
Invent lons. O
In Greece, It Is govdﬁbed by the Clvil Code and In Italy by speclal Acts and by
the Clvil Code and In @glum the matter Is regulated by case-law.

<
Three types of lnventlons€%2n be distingulshed

-

a) Service Inventlons argﬁ} ose made In the course of the normal dutles of
the employee. In Belglum, ance, Greece, Ireland, Italy, the Netherlands,
Spain and the Unlited Kingdom thesservice inventlon belongs to the emplioyer. In
these countrlies compensatlion *§p' the worker for service Inventlons Is
exceptional. In France, Italy*', the Nether |ands and Spain, however ,
compensation has to be pald |If tﬁg> wages do not compensate the worker for
making such Inventions. In the Unlitefy Klnggom compensation |Is due by law for
patentable Inventions of outstanding” portance, If the relevant collectlve
agreement does not provide for compensa n.In Denmark and the Federal Republic
of Germany the right to Iinventions always belongs to the employee. However the
empioyer |s entitled to have the workers’ €29hts to both service and dependent
Inventlons fully or partially transferrad thhlm/her.

<

b) Dependent Inventions are those which argépot made In the course of the
normal dutles of the employee but relate to the%i;tlvlty of the enterprise and
use knowledge acquired In the job. @)
In Denmark, the Federal Republlic of Germany, Belgh&n. France, Greece, Ireland,
Italy, the Netherlands, Spain and the United Kingdom, they belong to the
employee. 4
In France, Italy and Spain the employee has a right g%,compensatlon when the
employer has made use of a dependant Inventlion. YC;

’

c) Free Inventions, |.e. those which are not connec with ths work,
experience and knowledge assumed by the particular Job, belo to the employee.




CHAPTER 1V

THE EMPLOYER'S PREROGATIVES AND THE DUTY TO PROVIDE PROTECTION

%
,
P POWER OF MANAGEMENT
2, |

2
The power ogémanagement Is attributed to the employer. As a matter of law,
there Is a dq;y on the part of the employee to obey lawful and reasonable
Instructlons byqyanagement. The employer can delegate this power.

Generally speaking; the power of management Iincludes the power to "organize"
the work or to “dlrﬁgt' the work. The worker I|s under the obllgation to carry
out the work under tﬁ¢ direction of the employer, complying with the general
company regulations observing the specific orders given to him. The
employer also has the pdyer to control and supervise the compllance on the part
of the workers wlith thelmﬁaobs.

. (y)

In Denmz27X, the concept o(ahanagerlal prerogatives Is used In even a broader
way, slince managerlal prerogatives are recognized In collectlve agreements and
case law. They -are not lal ‘,down by statutory provisions. The scope of
managerlal freedom In the em ment relatlonship Is therefore of varylng
extent depending on the collect] agreement by which the Indlividual employer
Is bound. Part of the managerlal wer Is the right to Interpret collectlive
agreements. Conflicts over the lnteﬁggetatlon of collective agreements are In
the last resort settled by arblitrXxdlon. In the period between going to
arblitration and recelving the award, the workers are under an oblligationy to
ablde by the employer‘s Interpretation ot%ghe collective agresment.
/

Although the power of management Is to a thge extent discretlionary, there are
Iimitatlions. e

Limitations can be set by the Individual emp (gyment contract, but also by the
law, the collective agreement, business reguljons and custom. However the
employer shall generally carry out his/her ddtles In an approprliate and
responsible manner without "abuse of right*. In other words, the orders of the
employer must be In |ine with normal exercise of hls{ger manager lal powers.

Power of management Includes the freedom to recrult¥and dismiss personnel.
This freedom can be IImited by collectlive agreements or ﬁ}otectlve legislation.
Limits can also be Imposed In the regulations concernin orker participation
and consultation and In some cases co-declislion. One o »the most relevant

manifestation of employer's prerogatives Is the “lus varlandl” or the work Ing
conditions. <

>

%
Although nelther party can unilaterally change the contract%ﬁ terms, the
employers managerial power allows him/her to modify working condidions to the
extent permitted by nature of the working condlitlions and by tho‘ﬁpntract of
employment and relevant collectlive agreement. @;

A majority of Member States distinguish between *"hard core* work ing cond{é;ons-
wages and working hours- which can not be varled unilaterally by the emp e,
and workling conditlions subject to manager lal prerogatives- the use of tecnn@%il
equipment, modification of job content, distribution of work batweens workets,,
establishment of working hours within the Iimits set by statute and wortergb
agreements and change of the place of work. gt




\

®
7’
'9 The unllateral power of the employer to transfer employees from one work floor
? another or from one plant to another has, for a number of years, been
rﬁguced In all Member States. The respect for the worker ‘s professional status
andbromuneratlon, as well as technlical and organisatlional Justiflicatlion |Is
req&&yed by law, to a greater or lesser extent, In ltaly Portugal and Spain.

In the4federal Republlc of Germany, Spaln and Luxembourg the works councllis
must als@k be consuited and agreement must be reached. In the Netherlands,
lnformatl&%t;nd consulation with works Conclls

are necess when collectlve working condltions are to be modiflied.

Indlvidual coa;;acts and collective agreements may Include a mobllity clause
narmifting thewemployers to transfer the employee from one workplace to

arvthes, or flexibllity clause permitting the employer to modify the work
content . o)

2, :
In Belglum these claﬁgps are forbldden by law. In France and Spaln they have a
narrow Interpretation?, In Italy thelr legallty |Is the subject of some
controversy. In the Nefberlands. case-law requires that any modiflcatlion of
working condlitlons by the?employer must be "reasonable”, and In Ireland and the

Unlted Klnghr; Courts may q%iDIy a mobllity or flexibility clause If considered
reasonable.

In France, a recent case h{}the Cour de Cassation sharply narrowed the
employer ‘s power to change unlﬁaiprally working condlitions.

| e

If the employer modifles the termsqz the individual contract of employment In
a way that constitutes a breach of cdptract the worker Is entitled to refuse to
work under the new changes conditlons )

(]
If the worker |s subsequently dlsmlssed%ghe employer has to pay a dismissal

allowance. The burden of proof that he<;has acted correct!ly rests on the
employer. 1

V

e
In some countries such as France (according td”yecent case law) and Spaln, the
Court might also rule In favour of the original @Bndltlons. being restored.

In the United Kingdom, the employes who has 2 eéars or more contlnuous
employment has the right to resign and claim "cépstructlve dismissal™ (a
resignation of the employee provoked by the employer)!;

Likewise, In France and Spalin, workers adversely affec by modifications In
certain worklng conditions, have the right to termin the contract and
recelve compensation. >

In some countries |lke Denmark and the Nether lands where hodifications in
certain conditions also constlitute a breach of the releWnt collective
agreement the Courts can order the employer to pay an amount o ney to the
trade unions which are parties to the collective agreement.




o
s DISCIPL INARY POWER

e

!@} an sewsinyee violates basic dutles, the employer may take dlsciplinary

adflpn. In most Member States the exerclise of this disciplinary power has been

resKQlcted and controlled as regards the concept of misconduct, procedure and

JudlicTal review. These restrictions have been lald down by Statutes,

collect;ye agreements, work place regulatlions, codes of practice or case-law.
)

-
In Denmarf}and Luxembourg there Is no Statutory leglislation In this respect.

&

In Belglum, “france, Greece and Portugal the princlipal rules concerning the
employer's d!ﬁ?lpllnary power can be fcund In work place regulations, but In
France discip! ry law Is also Important. In the Federal Republlic of Germany
sanctions czii oWly be Imposed and executed with the consent of the WOrks
counct | . In° cases of non-agreement, the arbltration committee decldes. In
Spaln misconduct sanctlion procedures must be formallsed In collect]ve
agreements and the e Ooyer must also notify the works counci! of all sanctlions
Imposed on the grounds{bf grave mlsconduct.

In lreland collectlve'AAgreements are also the main source of regulations
governing dlsciplinary 7@gd grlevance procedures. These are bilnding upon
employers and emproyeauJETQb Incorporated In the contract of employment.
According to the Itallan C{}Il Code sanctlions should be proportlional to the
serlousness of the employee’s misconduct. The Worker ‘s . Statute sets out
general restrlctlons. on the 78mp loyer ‘s disciplinary power and collective
agreements lay down detalled re atlons.

The Civll Code of the Netherlandé@‘ntltles the employer to Impose a flne for a
breach of rules to which expllclaakeference has been made. An agreement in
which a fine Is stipulated shall be %bjered In writing. Collective agreements,

work place regulations and lndlvld%gl contracts of employment stipulate
additional rules.

b
In the United Klngdom the common |aw péﬁrogatlves of management have been
restricted by development In the law agains nfair dismissals since 1972.

One of the major effects of this leglslatlon.cgs Interpreted by the Courts, has
been to éncourage management to deve lop dlsﬁJpllnary rules and procedures.
This has also been a statutory requlirement sInc&~1972 : a written statement of
terms of employment must be given to the employde which must Include a note
specifying any disciplinary rules which apply to the employee or refer to a
document , reasonably accessible to the employee, ngch specify those rules.
When dealing with complaints of unfair dismissals the@dndustrlal Tribunals may

have regard to the Code of Practice on Disciplinary F%nctlces Issued by ACAS
and approved by Parllament In 1977. ‘C;

»
%,

L. DUTY TO PROVIDE PROTECTION >

<
The duty to provide protections, be It physical, moral or, I'n aabroader sense,
personal, Is known In all Member States.

In Belglum, Denmark, France, Luxembourg and the Netherlands the é’ rial scope
of this duty Is Interpreted narrowly and gensrally |inked to safoty<%£d hygiene
>

matters.

On the contrary, In the Federal Republic of Germany, Portugal, Spald, Greece
and ltaly, the duty to provide protection has a broader meaning concernlqg risk
and the physical Integrity but also the moral Integrity of workers. C}
According to British and Irish case-law, employers should not behave 1 a
manner which undermines mutual trust and confldence and should be “good
considerate”. This extends not noly to the physical working conditions b
also to the pPsychological conditlons of work. The employer‘s fallure to provideS
Protection makes him/her I|lable In all Member States to clvil, common law or

penal responsibliities, the extent and nature of which vary considerably from
One State to the other.




le 6 glves detalis on the hours which are considered as night working time.

Generally speaking two legal models can be found with regard to night work.
In the first model night work |Is génerally forbldden but derogation for

a
number activities are allowed. Thils System Is applled In Belglum and the
Nether | afhas .

—_—

In the seco model, which Is applled In all other Member States, night work is
allowed, unl b expliclitiy prohiblited.

It should howevé} be pointed out - Al wils theoretical difference need not lead
to large Girferences In the practical recourse to night work.

O
In Belglum there ‘%s long list of exceptions for male workers and some
éxceptions for fema employees, the latter lald down by Royal Decree.
Derogations are possib @, under the legisliation on new working time rules, which
do not prohlibit night woz; for male employees.

In the Nether lan.. thereﬁgg also a large m per of éxceptions for male night
workers; for women such exceptlons were more restricted. At present the rules
governing night work for men qu women are equal, apart from the protectlion of
pregnant women. . ?} .

: .
In Denmark there are no regulatlon%a}n leglslation which IImit night work.

w
In the Federal Republic of German¢éplght work Is not restricted for male
employees. Female blue-collar workers Unay not, with some eéxceptions, do nignht
work . ! )
%

In Greece night work Is, with some ax&%&tlons, forbldden for al| female
employees In Industrial enterprises. g%>

7

In France night work Is normally forbidden ?&; women In Industry, but this

prohibition can be waived by an extended colleé?jve agreement based on an Act
of 1987 on working time arrangements.

)
In Ireland night work Is permitted for all adult worﬁ?fs. Existing Iimitations

for women have been repealed. -<;
In Italy night work Is limited for most women. Collect|ve greements may deflne

night work and a number of them derogate from the legal q;ovlslons for night
work . >

In Luxembourg there Is no general leglislation on night work. Pﬁépnant women and

nursing mothers must not be employed between 22 p.m. and 6 a.m. {}

O

£
In Portugal night work Is usually prohiblted for women ln%}lndustrlal
enterpr |ses. &,

2,

In Spain there are no limits on night work for adult employees. Overtime In

addition to night work Is usually forbldden. %
>

In the United Kingdom night work Is not regulated by law In general . Exceptgéns

for specific groups |lke young people and women are being repealed. %;

(@)
i




MINIMUM WAGES
Tﬁ%;e are three main systems of regulating minimum wages In the Member States.
Thel first system, applied In France, Spain, the Nether lands, Portugal and
Luxembourg, |s based upon a statutory national minimum wage.
In the second system the level of minimum wages are lald down by collectlve
bargaln{gg, elther by natlonal-level collective agresments establishing a
general ﬁ}nlmum wage - Belglum and Greece - or by Industry-level collectlve

agreementé@élxlng specific minimum leveis of pay Denmark, Italy and the Federal
Republic of“Bermany.
&)

In the Unlted(,/)(lngdom and (reland a different type - the third system -
prevalls wherebY, specific minimum wages 7or certaln sectors orf Industry are

lald down by Wages Counclis (the United Kingdom, and Joint Labour Committees
(lreland). (o)

2,
Under the first syst/{gg minimum wages are fixed by government statutes after
consultation with the sldes of Industry. All workers are covered In France,
Luxembourg, Portugal a Spain. In the Netherlands, however, there Is a
threshold: employees wor Ipg hours less than one third of "standard* workling
hours do not qualify, con‘{b’puently 6X of all employees ars not In practlice

covered by the law. In Luxemﬁourg, lower rates are flxed In agriculture and In
domestic work. >

>
/
Young workers are entitled to Vq,‘flxed percentage of the adult minimum in

France, Luxembourg, the Nether land&-and Portugal; In Spain the youth minimum |s
fixed In cash amounts. G

1

2

TABLE 8 STATUTORY MINIMUM IA(}ES

z

<,
Age France Luxembourg Netherlan’kgo Portugal Spaln

2
\y
1/0

[

23 adult
1987,90FL

85,0%
7.2,5%

61,5%
30,000Esc

52,5% 75%

adult adult 45,.5%
4860.44FF 31.969LF

90% 80X 39,5%
80% 70% 34,5%

60X 30,0%




! France, In case of technical or partial unemp loyment, thre employee |[s
en /jlec to a partlal remuneration. The employer will not be freed from his/her

onlf%ﬁtlons unless an administrative decislion on unemp loyment benefit
entitipment has been made.

In the -$ederal Republic of Germany a mere suspension of the contract of
employmen{}due to economic reasons does not, In principle, free the employer
from the llgation to pay wages. The Federal Labour Court holds that the
employer wh “pormally makes the proflt |s Supposed to bear the risk. There are
two exceptio f%éé this rule : suspension by Industrial actlon and when the

existence of establishment woulc be endangered. In thls latter case the
obil izt lon 09 paq;yages could be reduced or eliminated.

A scheme covering Cihort-tlme work Is widely used In case of a temporary
slackness. i

(s
In Greece, the employeﬁ%ﬁay lay off the workers for economic reasons only after
making a written announcb%;nt and for a maximum of three months In one year. |If
this is the case: the emp qiprs pay half of the regular remuneration.

e (y
In Italy, a special public fﬁ;d guarantees part of the Income during perlods of
suspension or reductlon of work _for economic reasons (lay-off and part-time).
This has become the major Instru@pot of public protection for workers’ Incomes.
An 1988 Act Introduced lmportanrf hanges In the regulation of this Fund. The
maximum duration limit has been f| %g at 36 months over a flve-year span.
7

In Luxembourg short time work reguld%aons stipulate that the State covers
of the pay from the sixteenth hour lo per month; the first eight hours
carried by the worker, the following 8 Hours by the employer.

In the Netherlands,the Labour lnpectoratgémay grant a short-time permit
exceptional cases of a temporary slacknes: Once a permit |Is granted,

employer is freed from his oblligation to (full) remuneration and

employee will be entlitled to unemp loyment bene {}.

In Portugal, the Mlnister of Labour grants a %smmlt to suspend employment
contracts if this measure |s Indispensable to Insure the company ‘s survival.
The maximum is one year, and employees are entit! to a minimum financial
compensation of 2/3 of thelr regular remuneration. 1}

ke

In Spain too, when economic causes temporarily | de production, an
administrative procedure must be followed In order to br about suspension.
Once suspension has been authorised, the workers are considered to be in a
situation of partlial unemployment and are entitled to rece?Qa the amount of
unemp loyment beneflt which corresponds to the protection of %ﬁe working aay
lost. I

2

In the United Kingdom, there are different legal forms of Iay-of?%g:d short-
time. The law draws a distinction betwesn lay-offs from work due ® a trace
recession when remuneration must still be paid and lay-offs¥jdue to
clrcumstances such as mechanical fallure when a principle of risk-sh&ing is
applled. The legal rules regarding the maintenance of Income during lay-off
and short-time are extremely complicated. vVarlous forms of Drotectlongfre
provided in collectlve agreements and by statute.

)
%
%
Q

v
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Generally speaking, |liness merely suspends the executlion of the employment
contrac

SUSPENSION BY THE EMPLOYEE

-

-

In Greeceﬁ%}he law deflnes the extent of a short Illness during which the
employment ‘c@ntract |Is suspended, while In Irsland and the United Kingdom
prolonged 11 ss In extreme cases may amount to “frustration®*, so that the
employer may Iagg:ﬂy declare the contract as having come to an end.

In all Member SfGtes leglislation exists for sickness benefits to be paid to
employees who cann work because of |lIness. In Ireland, the Soclal Welfare
Consollidatlon Act maﬁ%provlde some protectlion.

<

In most Member States g} lal security legislation devolves (at least a part of)
the responsibility fof{;paylng sick employees to the employer. This is
especlally the case In ge!qlum, Denmark, France, the Federal Republic of
Germany, ltaly, Luxembouréﬁ\~he Nether lands and the United Klingdom. In some
cases the state provides @partial) relimbursement. In France collectlve

agreements and an Interprofessional agreement extended by law regulate the
payment of slickness allowances.?) .

- e
Sick pay Is pald by the emoloye1$lrom the first day of absence In Belgium,
Denmark ,the Federal Republlic of rimany, ltaly (white collars only) and
Luxembourg (white collars only). In ance from the first day In the case of
industrial Injury or occupational di se. The duratlon of sick leave which

emp | r | lgium i months
_p oyers are requlred to pay varies from 30 days (ln Be glum) to six mo 4
(in France and Italy). ‘%L

/
The level of sick pay can vary from 100%‘6& usual pay (Belgium, the Federal
Republic of Germany, Italy and Luxembourg: te collar worklng only) down to
70% in the Netherlands, In the latter case at 'é%;t the minimum wage during the

first six weeks Is granted and the stated per ntage Is often completed by
collective agreement. T

In the United Kingdom, employers are obliged to pagg,statutory sick pay with
flxed rates, depending on earnings. %

-f
In Greece, Portugal, Spaln and Ireland there are no s oblligations on the

employer. In these countries payments may be made througn?yoluntary schemes.
For more detalls see table 8. Z>

“
Maternity QL
Py
In all Member States expectant mothers are entitled to a Ieaigk.of absence
before conflinement and afterwards. %%9

>
See table 9 for more detalls. g

.

1

2
7
3 Military service. Trade union activities. Public actlivities 45
%
The executlon of the employment contract |s suspended during milltary servlcé&.

The law, however, does not provide for a form of guaranteed |ncome during this

v
suspension.




]

'h.s the case In most Member States. (In Greece and the Nether lands, there
1; a minimum continuous employment requirement).




CHAPTER 1IX

THE SETTLEMENT OF INDIVIDUAL LABOUR DISPUTES

£

>3
The settlemenpt of Individual labour disputes Is achleved In all Member States

by two prin al mechanisms: conclllation, mediation and arbitration, on one
hand, and CouK%bproceedlngs on the other.

<
In most Member S?E;es, more than one machinery or mechanism Is used.

CONCILI&%;ON. MEDIATION, ARBITRATION
.
Generally speaking, on";an say that In Denmark, Greece, Luxembourg and the
Nether lands, the conclili|i4tion, mediation and arbltration procedures play a
small part in the settleméﬁ} of Individual labour dlsputes.

A0
In the o.her Member State{b the part of conciliation and mediation s

especially Important, although the practical Implementation may vary from one
country to another. %;
2 s

In Belgtum, grievances arising lﬁkghe course of the employment relationship
will usually be handled by the unlda.delegatlon or the union business agent.
The procedures for handl Ing gr!evancd&iare lald down In collectlve agreements.
If the dispute is still not settled, e Joint committee will deal with the
case. This committee can concllilate and Yecommend a solutlion to the partles. In
some sectors grievances are rarely broug§3 to the Courts, and are In fadt
settled by the joint committee. ﬁ}

Arbitration plays no part In Belglum | abour’ law.- and Industrial relations.
Arbitration clauses covering future grlevancegz re only valld for employees

earning over BF1,300,000 and who are responsoble?gyr the day-to-day management
of the enterprise. [®)

There Is no system of concllilation, medliation and QSpltratlon In Indlvidual
employment contracts in Denmark. <}

'f
In France, conciliation in particular has developed In tﬁ%‘ hadow of the labour
Courts procedures mediation and arbitration are rarelyvuised In industrial
disputes. fi

(e

In the Federal Republlc of Germany, where there Is a works coungil, the matter
may Initiate grlevance procedings. According to the law, a workdb who belleves
that he/she has been discriminated against, treated unfairly, or’&xherwlse put
at a disadvantage by the employer or by other emp loyees of the flré?gas several
optlons:
%

He/she may make a complaint to the competent authorities In thez plant,
elther himself or through a member of the works councll;

i
&)
He/she may make a complaint to the works counci!| which |Is obligedfxo
llsten to the employee’'s grlevance and, If It appears Justified, try
Induce the employer to remedy It. If the employer and the works councl | dugb
not agree on the Jjustification of the complaint, the works council maY‘%’
appeal to the arblitration committee.




5;. Shop stewards and other employee representatives.

o

1%} number of Member States unlion delegates play an Important role in the
en¥erprise, whether or not a works councl! exists at the same time. Their role
is SO much monltoring decislons In the enterprise, but to formulate and

negottate pollicies which the unions want to see reallzed.

This Is optably the case in Belglum, where union delegates are Installed on the
basis of ersectoral agreements. They handle collective dlsputes, grlevances,
etc. and maﬁ‘engage In bargalining.

In Denmark e shop steward may also conclude, as the local wunlon
representative, reements with the employer.
In France there an elaborate legal system of wecrkars’ zne rnion delegates.

In Greece, Portugal_.and Spain legally Installed trade union representatives
operate alongside th orks councl|.

K
In ltaly, the trade unl&% organisation In the enterprise Is an extension of the
collective bargaining syS¥em In general. In the Unltaed Kingdom and Ireiand shop
stewards are the main traag.unlon bargalning agent with the employsr at plant
and enter~ ‘se level. .

%

4. Other rights of emp%pyee and union representatives.
. 5 S

+
In all Member States there areﬁéjegal rights for employees and/or union
representatives, elther within the N@xks councl! or In separate committees, In
the field of safety and health at ﬁﬁg workplace. These competences are not
covered in this study. (@)




N

. 'Lln Belgium, the Labour Courts are competent to deal wlth all the gr ievances

which arlse out of the Indlvidual employment contract. The Courts deal mainly

“[3h individual disputes. They are, however, not competent to Intervene In the

seC}lement of dlsputes of Interest. Each chamber comprlises a career Jjudge and

two?&ay Judges, one of whom is nominated by the trade unions and the other by

the Mmloyers’ assoclation. Appeal can be made to the Labour Court of Appeal

(similar composition to the labour Court) and finally to the Court of Cassation

(exc'“5’¥847 career Judges).

-

In France.ﬁkhe “consell de prud‘hommes” |s an elected bipartite body which

excluslvely olves all Individual disputes between employer and employee over

the interpretdtlon of the employment contract.

Each “consell"%}s~dlvided Into four (sometimes flve) sectlons. Each sectlion

Includes at Ieasé;pne conclllat!on unit.

All cases must fIT&t go through this conclllatlion unit. If concillation fails,

the procedure will go forward to the “consell".

Appeals can be ta to the ordinary “Court d‘Appel*" and the “Cour de
Cassation". {b

()

)
In the Federal Reoubll%}.of Germany, the Labour Courts are the dominant
mechanism for resolving Ygponflicts In labour disputes. The German system
comprises three levels: La T r Courts of ¢1e first Instance, appellate labour
Courts and the Federal Labourépourt.

The Labour Courts are composed of one or more panels, each with a professional
judge as chalrman and one lay | @ each from the employer and employee side.
The procedure In the Labour Co‘{;'ls divided Into two steps: a concllatlion

session and the ordlnary panel skssion. Normally there are several months
between these two sesslons. °§>

‘?
In Luxembourg, the “consell de Drud'ﬂénmes“ Is composed of one professional

judge (Judge of the peace) and one Bay judge each from the employer and
employee side. ’

%L
Appeal to the "“Cour supérieure de justice* F& possible In the case of a claim

of over LF12,000, disputes concerning agreemeRk®s between employer and employee
are handled by the arblitration Court. s

\‘/
1 .
In Spain, the resolution of Individual labour ca_jsputes Is achieved almost
exclusively through special labour Courts.
Labour judges are individual judges, who are Info d of the dlispute in a

single petition. Concillatlon must be attempted as ‘,prerequlsite to Court
proceedings.

—f
In the majorlty of cases, this Is simply a formallity. ‘iél

/
The judge must endeavour to concillate of the Iltligeant pageags. A sentence 1Is

pronounced, only when this Is not reached.

@

Appeals are made to the Supreme Court or the Central Labour Couf?b
/

The legal labour organisation Is presently being reorganised. Thlsﬁipform will
have to overcome a serlies of technlical obstacles.




Ireland and the United Kingdom.

Jreland the Employment Appealis Tribunal, the Labour Court and the civil
sach have a role In resolving disputes.

(®
The Employment Appeals Tribunal (EAT) acts by dlvision (chalrman or vice-
chalrmane@naftwo ordinary members, one from each slide). The Trlbunal hears
aoollcants“ under a number of statutes, and Issues legally binding
determlnatH@QS under these statutes, subject to appeals to the clivil Courts.
o
The above med@ oned statutes are the Redundancy Payments Acts, Minimum Notice
and Terms of ployment Act 1973, Unfalr Dlismissals Act 1977, Maternlity

Protectlon of onees Act - 1981 ane¢. wrots~tlon of Employees (Employers’
Insolvency) Act 1 '

The EAT procedures aF@.sllghtly less formal and more flexible than those of the
civil Courts (as rega QF legal representation and rules of evidence).

The tripartite Labour rt hands down legally binding declisions Iin cases
involving equal opportun of men and women undar the Antli-Discrimination
(Pay) Act 1974 and the Emp ent Equality Act 1977.

A Decislon of the Labour Court may only be appealed against In the civil Courts
on a point of law. <%>'

The Civil Courts may be Involved l‘@aopeals from the EAT or Labour Court and In
cases relating to the Interpretatl of the employment contract or actlion for
breach of employment contract. %%b

In the United Kingdom, a speclallzeé> system of Labour Courts, known as
industrial tribunals, has exlisted sincg 1964. These tribunalis now hale
jurisdiction over a wide range of dispu arising In respect of statutory
rights, but they do not have jurisdiction¥pbyer all Individual disputes. In
particular claims for breach of contract m'vl still be brought before the
ordinary civil Courts. é%/

The Industrial tribunals consist of a legally~aqualified chairman and two
Industrial members, one drawn from a panel appointed after consultation with
representative employers’ organisations, and the otﬁ%& from a panel appointed
after consulitation with trade unions. {}
There may be an appeal on a question of law to the Empf%}ment Appeal Tribunal
EAT, which Is simllarly constltuted. /Oi
A further appeal may be brought to the Court of appeal (England) or Court of
Session (Scotland), and from there, to the House of Lords, (In Northern
Ireland, there Is no EAT and appeals are taken directly to the Nﬁ)thern Ireland
Court of Appeal and then to the House of Lords). <»

The EAT has no power to promote or order a compromise. The fﬁnctson of
concillation has being given to ACAS. The tribunals are, however, muc 5speec|er
and cheaper, more accessible and more Informal than the ordinary Courts?

o
The ordinary Civil Courts have excluslive Jurlsdiction In respect of actliong® for

damages and other remedles arising out of breach of the employment contractﬁb

(@)
(6
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7% LABOUR INSPECTORATE
c

In é&l Member States, there are publlic labour Inspectorates with responsiblillty
for i@ enforcement enforcement of general or specific legistiation. Labour
insoec;Zrates fall Into two maln categorlies. The generallst system, under which
labour Ingpectors monltor the application of labour law, collectlive agreements,
health anaa safety regulations and, In some cases, soclal securlty law, |Is
applied, td;-a greater or |esser extent, In Belglum, France, Greece, |Italy,
Luxembourg.'gbrtuggl and Spain.
7,

The speclallst %)soectorates‘ system onerates In Denmark, the Federal Republlic
of Germany, Irei#hd, the Netherlands and the United ¥!ngdom. Under this system
inspectors’ dutieg are Iimited to the enforceme:i. of health and safety
regulations and, In certaln countries, minimum wages and working time.

In Denmark the labodﬁ%4nspectorate does not deal with Individual employment
contracts except under qpe Act of Vacatlions which Is Ilkely to be changed as a
means of de-regulation. ¢
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QS COLLECTIVE ACTION AND THE DETERMINATION OF WORKING CONDITIONS

CHAPTER |

COLLECTIVE AGREEMENTS

Tne e oniot cofTectIvovagroement Is understood In this context In a narrow
sensel wlle. collectk5e bargalning Involving a process of negotiations between
individual employers‘iy employers’ assoclations and trade unions, leading, in
case of accord, to an {G{eement.

/

%

i PARTIES TO THﬁ%&OLLECTIVE AGREEMENT

(y
In general one c..n say that@artles to a collective agreement are individual
employers and employers’ assoclitlon on the one hand and trade unions on the

other . .
>

- "
In-a number of countrlies the tradé?ﬁnlons need to satlisfy certain requirements
to be able to conclude collectlve agﬁ}ements.

v

In Belglum only the more representatl%? unions can be a party to a legally
binding collective agreement. In the Federal Republlic of Germany a trade union
must be represented at more than one plant;ﬂn order to quallify as a party to Y
collective agreement. In France, Greece, Ld&embou[g and Spalin the trade union
must also be a representative organlsatlonﬁtunlch In Spain Is spelit out In
great detail. In Luxembourg the trade union uld not only be representative
at Inter-industrlal level but also at sectora devel. In the Netherlands and
Portugal every trade unlon Is legally entit] to conclude a <collective
agreement as soon as It complles with very minorJormal requirements. In the
United Kingdom the trade union has to fulfll a number of legal requirements and
needs a certificate of Independence in order to obt a number of statutory
rights. In Ireland all organisations Involived In collq@tlve bargaining need a
negotiation |icence In order to be able to conclude valTec agreements. In Italy
no specific requirements are stipulated and In Denmark*@nlcn recognition Is
based on an agreement with the employers’ organisation. Q%%‘
In some countries works counclils can also concluds agreemeﬁ%s. often In the
shadow of employer trade union bargalining. This Is notably the case In Spaln,
but also to a minor extent In the Federal Republlc of Germany, (ﬁq Nether lands
5

and France. P
<aL

In Belglum, Ireland, lItaly, Portugal, Spain and the United Klngdo&}unlon or
workers’ delegates may also take part In collective bargaining and In g;eece In
principle only employers’ assoclations can conclude collectlve agreements

although in practice a large number of company agreements have come%,cnto
existance. e,

>
O
%
%
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e




. g \

. L,/Jn. NEGOTIATING RIGHTS AND OBL IGATIONS
'l/«
|HE>genera: there is no obligation nor a right to bargain In a number of
co ries. Bargaining depends In fact on power relations, In particular the
relgzbve strength of trade unlons, notably In Belglum, the Federal Republic of
Germah?. Denmark, Greece, Ireland, Italy, the Netherlands and the Unlted
Kingdom. ,In the United Kingdom there Is no legal duty on an employer to
recognnzé%;; trade union for the purposes of bargalining; In Denmark such
recognitioasls contalned In an Intersectoral agreement.

In France, xembourg, ‘Portugal and Spain soclal partners have a legal duty to

bargain. 1)

oA

In France tnlsﬁﬁuiy to bargain exists at both Industry-wide and enterprise
level. It Is n however a duty to reach agreement. At Industry eve l
bargaining must take place over minimum wages (every year) and job
classificatlions (evaDy flve years). At enterprise lavel bargaining must cover
such subjects as the ght of expression, a plan of tralning when none has been
negotiated at lndust{j level, annual wage bargaining by categorles of
employees, actual worklﬁ&*hours and the organisation of working time. There are
penal sanctions when one-side refuses to bargain. In Luxembourg and Portugal
there is llikewlse a mand ry duty to bargain. There Is however no duty to
conclude a collective 39'°¢¢%§B~ In Spaln there Is Implicity a general duty to
bargain, In the sense that thé party which recelives an Invitation to bargain Is
under an oblligation to do so ln‘good falth with a view to reaching agreement.

s @5 :
In certain specific cases there m be an obligation to bargaln, for example in

the case of colliective redundanclesﬁap Denmark and mergers In the Nether lands.
/

w
1.
OO

il LEVELS OF BARGAINING

)
Although bargaining takes place at dlé}grent levels (plant, enterprise,
industry, Inter-industry) there are notewo y differences, which also change
with time. In Denmark, the Federal Reouﬁtxc of Germany, Greece and the
Nether lands, the most Important bargainings ar®.carried out at Industry level.
In the Federal Republlic of Germany thess negot$ations are often reglonallzed.
In the United Kingdom and Ireland, on the ot hand, the main " focus of
bargaining Is at plant and company level. Irelarfd also has a tradition of
nation-wide agreements. Single-employer bargalnlng(D elther centralized or
decentralized, |Is quantitatively more Important than Iti-employer bargaining
in both these countries. In other countrles bargal g may take place at
different levels depending on the case, sometimes at »re than one level at
once. In Luxembourg negotlations take place elther > the level of the
enterprise or at sectoral level and In Portugal the level which bargalining
takes place depends among other things on the level of o nisatlion of the
emp loyers.

CONTENT OF THE COLLECTIVE AGREEMENT
The normative part.

The content of the collective agreement can be declded by the cod?}act|ng
parties and comprises princlpally Individual normative stipulatlions, sugh as
all aspects of working conditions, wages, sometImes Including cost of |¥¢4ng
and overtime clauses, fringe beneflts (additional holiday pay, slcknégs
benefits, etc.), Job classifications, working hours, time-off, training, |
security, non-contributory beneflt schemes, etc. It can also contain collectived
normative stipulations relating to Informing and consulting workers and »
participation, procedural rules and similar subjects. There Is generally no
limit on the possible subject matter of agreements.




ﬁ§|zhougn it Is difficult to make general statements In this area, some
oéaervatlons can be made.
e

In f} nce leglislation has speciflied that the collective agreement must contalin
all éézms and condltions of employment as well as soclal guarantees for the
employeks.

In Luxemﬁéﬂrg legislation lIsts a number of Items every agreement must contain:
addit|onal‘cpayments for nlightwork, payments for dangerous, unhealthy and
difficult w&k, equal treatment for men and women and cost of living
allowances. (o)

oA
In the United E;ngdom negotliations cover In varying degrees of detail, pay,
work lng hours, sStc., and such non-pay Issues as physical condltions,
redeployment within the establishment and manning leveis.

o)
In those countrles ﬁ%ﬁre negotlations take place malnly at sectoral level,
particular circumstanceé in Individual companies cannot be taken Into account
and therefore such negotiations are sometimes of |Imited relevance for the more
prosperous enterprlses. -1*

The material content of théD ormative art of collective agreements Is also
Influenced by the fact théﬁg In somc countries collectlive agreements can
derogate from legal provisions (@.g. In the Federal Republlic of Germany and Iin
ltaly In general terms, worklng*éyma In France). In Ireland, however, only In
very rare cases, can agreements haﬁékany normative effect.
‘?

In a wider sense, It has to be nogég that governments also set a number of
normative Issues, elther on a perma t basis or from time to time when a
crisis situation has to be mastered. [®)

b
As far as the first case |Is concerned refeﬁgnce can be made to the setting of

legal minimum wages in a number of Member Sg?tes which have to be respected in
the collective agreements and Individual emplﬂ;ment contracts.
i

In the second case, governments Intervene normad; In order to ensure certain
macro-economic policles, e.g. with regard to (rage moderation, employment
creation or working time Issues. In this context c&ﬁ, Inter alla, be quoted the
Act of Parliament by which working time was reduced_.in Denmark In 1986/87 or
the possibilities provided by the Law on social recovg%x in Belgium.

<.
K
2l The obligatory part.

‘(
3
%

The oblligatory part of the collective agreement refers the rights and
obligations of the parties to the agreement. The main obligation Is the peace
obligation. According to the (relative) peace oblligation, aplther of the
parties Is, for the duration of the collective agreement, permlttaq to Initiate
industrial actlon against the other party with the Intentlon'%gf altering
conditions laid down In the agreement.

£

The peace oblligation Is recognized In Belglum, Denmark, the Federal ﬁ%pybllc of
Germany, Greece, Luxembourg, the Netherlands, and Spain. In Spalin [f¢s only
absolute If agreed upon by the contracting partlies. Likewise most cofllectlive
agreements In Ireland contain a peace obllgatlion. .(5
o

In France there Is no peace obiigation as such, but a much weaker prlnc104§.
The Labour Code provides that partles to a collective agreement are bound ndt,
to do anything which might compromise the falthful Implementation of the?

2
agreement within the limits lald down In the agreement Itself. g




b 1

)
-~
. ‘;gn ltaly there Is no peace oblligation unless provided for In the collective
'1breements and In the Unlted Kingdom no contractual peace obllgation binding
upég the collective parties oxlists.
%
1

QS THE BINDING EFFECT OF THE COLLECTIVE AGREEMENT

As far a%;the binding effect of a collective agreement Is concerned there is a
striking dt(ference between the slituation In the United Klngdom on the one hand
and the °t”€§ Member States on the other.

In the Unltedelngdom, collectlve agreements have no legally binding effect,
uniess they ardQ’n-wrltlng and contaln a provislion that the parties intend the
agreement to be &plegally enforceable contract, which In practice Is rare. With
one exception thl?'holds aiso for "sirgic unlon '‘no strike’ agreements"” with a
provision for *"bindl arbltration”. In many cases, however, the Courts accept
that the terms and ¢ Itions of collective agreements are Incorporated In the
individual employment{bcontract. but this does not mean that collectlive
agreements are treated g,mlnlmum terms of employment.
2

In all the other countrlé‘btne normative part of the collectlve agreement is
consldered to be legally bl Ng as minimum emplicv~:nt conditlions, which can be
improved upon by other colTgdctive agreements ai a lower level, Indlividual
contracts or otherwise. In Ireland a speclal procedure of “Incorporation” has
to be followed to this end whlch@;§ frequently done.

: <

In Belgium, France, Luxembourg aﬂ@; Spain the agreement Is - under certain
conditlions - binding on all employeég, whether or not the employee Is a member
of the union. In Denmark a collectlﬂgbagreement Is binding upon the employer
vis-a-vis all employees whether or not ey are organized.
In the Federal Republic of Germany,~ Greece, lItaly and the Netherlands
collective agreements’ normative rules onL; have a legally binding effect for
employment relationships when the employee éb a member of the contracting union
and in the Federal Republic of Germany Fﬁp employer Is a member of the
contracting employers’ association. In pracﬁ%se however non-union employees
receive the same terms and conditions. %

%

&

Vi . THE DURATION OF THE COLLECTIVE AGREEHENKO

Oue to the large autonomy of both sides of Industry tﬁg.duratlon of collectlive
agreements varies greatly. In many cases agreements te to be for a certaln
period (very often one or two years) and end automathéuly at the date of
explration. In Portugal the legally prescribed period Is O years, with the
exception of one year for the determination of pay. In ﬁ‘ance and In the
Netherlands a maximum term of five yeas |Is granted forY specific toplics
contained in the collective agreement. o

(®)

In a number of cases, framework agreements or agreements provldld6>for general
working condlitlons outside the area of pay, may be of Indefinite d tlon with

the option to give a term of notlice, or with effect until a new a ement is

conc luded. >
@
7

Al THE EXTENSION OF THE NORMATIVE PART OF AN AGREEMENT <%L\

>
In a number of countries the normatlve part of an agreement can be extended %;
government decree. Such a declaration ‘erga omnes’ means a procedure by whlcm;
the applicabillty of collective agreements can be extended to all employers and
all employers within a sector or a branch of Industries. In such a case the
collective agreement functlons as a legal provision.




<€{xtensnon of agreements |Is only possible Iin Belglum, France, the Federal
&ﬁppuolnc of Germany, Greece, lIreland (under certaln restrictive circumstances
D‘;Voreglstratlon with the Labour Court), Luxembourg, the Netherlands, Portugal
anoG,Soain. In Spaln In branches with difficulties In reaching collectlve
agreié?nts, the Ministry of Labour may take the Initlative for extension. This
Is al30 an applicable optlon In France. In Greece an agreement which covers 3/5
of the workforce Is normally eliglble for extension, In the Netherlands the

same aoo#ﬁcs for an agreement covering “an Important majority"” of the workforce
and In tHé}Federal Republlc of Germany one of the criteria for extension |Is
that S0X oﬁéghe employees In question are covered.




CHAPTER 11

INDUSTRIAL DISPUTES

7

Divergence & Interests between employers and employees, possibly leading to
Industrial c¢ lfct, In which the right to strike and, to a lesser extent,
lock-out take a&entral place, Is Inherent In a system of Industrial relations
In which freedonﬁdp‘T labour and freedom of enterprise are guaranteed. |n order
to channel possl confllicts or even to prevent them from emerging several
forms of handling these situations have been deve loped.
@)

In most countries, §%>d|stlnctlon Is theoretically made between collective
conflicts of Interests“gnd collective conflicts of rights. Whereas the latter
concern the lnteroretattﬁg and appllcation of existing contractual clauses,
typically Involving Courtsz, the former relate to changes In the establishment
of ;:collective rules and '?)qulre the conflictilng economic Interes: to be
rec nciled with a view toYcreaching a solution on the basis of L i o
collective procedures. This Istinction Is however not always clear-cut, nor
does it in a number of countrle;\carry much practical weight, for example, in
Belgium, France, Greece, Italy,“kuxembourg, the Netherlands and Spain. The
gistinction is not made In Ireland“and the United Kingdom. In Portugal, the law

provicdes for different mechanisms f§§ the resolution of these two basic forms
of conflict. O
1

In Denmark, however, a conflict of r?%ht cannot be resolved by Industrial
action but has to be settled through a procedural system which is subdivideg
into two branches: Industrial arbltratlaﬁ, and the Labour Court. Broadly
speaking, conflicts over the Interpretatid of collective agreements are
settled by arblitration, whereas confllcts er an alleged breach of the
collective agreement, e.g. strikes In vIolatI@ of the peace obligation, are
dealt with by the Labour Court (or the arbltratéﬂi,lf the parties concerned see
£y, C)Q )

In the Federa! Republic of Germany, the Labour Courtgghave sole competence for

all disputes of right between the partles to collect!‘b agreements or between
them and third partles. {7‘

%
£
PREVENT ION AND SETTLEMENT OF DISPUTES %
@

A traditional distinction Is made In the area between medlation and
concillation on the one hand and arbitration on the other. %
/

Conciliation and medlatlon arise from and have their legal e In the
oblligatory part of the collective agreement, which allows the partles to
stipulate mutual relatlions, rights and duties. In a number of cour‘l{;\les the
peace oblligation Is closely related to this and malnly requires the partjes not
to take Industrial conflict for the duration of the agreement aimed at changing
any or all the matters they had agreed upon when concluding the agrequnt.
7

7
%
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{)Therefore. concillation and mediation procedures are in most cases laid down by
’upe parties themselves, which Implies that they are flrst and foremost
r6§ponslble for finding solutlons to conflicts. Government medlatlon and
cofjjliation services (or the Labour Court In lreland) are available in all
Memb€r States, with the exception of the Netherlands, but they, In most cases,
have ' secondary role. Thelr purpose Is to bring the parties together to
concludgpan agreement which wlll usually have the same effect as a collectlve
agreemen(. (See table 12 for detalls).

-

%

s :
A BITRATION
%

'
Arbitration plé& “a role In Denmark, Federal Republlic of Germany, Greece,
Li2mbourg, Spairy and the United Kingdom. In the flirst three countrliass It I's
mandatory for certain conflicts. Some detalls are presented in table 12.

%,

Z,
i, INTERVENT®DN BY THE COURTS
S

Intervention by the Cour¥s, In collectlive disputes Is an Important feature In
Denmark, Fer-ral Republ let, of Germany, Greece, lreland, the Nether!ands.
Portugal anu (he Unlted Klné@pm and Is growing In France.

-

-
[

v STRIKES L
~ %
Freedom or right. dab
&
The right to strike is explicitly rZépgnlzed in the French, Greek, lItalian,
Portuguese and Spanish Constitutlons.OThere |Is also a right to strike In
Belglum, the Federal Republic of Germany, Ireland, Luxembourg and Yhe
Netherlands. In Denmark and the Unlited Klfgdom there Is the freedom to strlke.
In lIreland and the Unlted Kingdom strike«actlions are protected by certain
immunities establlshed by law, In the formei%groposals have been made to turn
them into ‘rights’. “
1.
The right to strike belongs In most countrles tgbthe employees, who organize
their interests colliectlively, Individual actlons are mostly excluded. In the
Federal Republic of Germany, Greece and Portuqal thecgy ight to strike belongs to
the trade unions, In the latter case also workers' c ectives have this right
in cases where no trade unions exist. In some countrie dﬁhe right to strike is

not defined. (e
<

N

2. Lawful and unlaful strikes. >

The fact that there Is freedom or the right to strike does nd? mean that all
forms of strike actlon are acceptable. In ail countrles (apart f? ltaly under
certain conditlons) pollitical strikes against government dédlcles are
considered illegal or they are not deflined. &

@,

7
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2
%
Q

o




Aocio-political strikes which further the Interest of the workers are allowed
. Greece, France, Italy, Portugal and Spain. Other actlons often consldered
lﬁ%; al are go-slows, sit-ins, occupation of plants, etc.. Sympathy strikes are
in éi majority of cases considered legal, at least If the Interests of the
symoéé;y strikers are |inked to those who are on strilke In the first place. In
a number of countrles goals and means to achleve them must be reasonably
related. And finally It should be under!ined that participation In a legal
strike m s In most countrles a suspension of the Indlvidual employment
contrace. Q@ Denmark, the contract Is terminated and In the United Klingdom,
such partlé%;atlon may almost certainly mean a breach of the employment
contract. 2
%

In a number of*@ountrles, Belglum, the Federal Republlc of Germany, Greece,
Ireland, the-thh@}lands. Portugal and Spain, essentlal services and supplies
must be mailntained under all clrcumstances.

@)
Table 13 contains moré%ﬁetalls per countrles.
(Y

Y

q

v. Lock-ouTs %
d;

-
1

. S
Lock-outs in general dc thenjoy the same protectlon as the right or freedom
to strike. Information Is glvéﬁ In table 13.
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2
2 WORKERS* RIGHTS TO INFORMAT ION, CONSULTAION AND PARTICIPATION
-+

)

The notig% of the right of workers to Information, consultation and
participatich In the ‘decision-making process of the enterprise they work In is
put into pra ce In different ways In the Member States. In the following part
the term wor . participation will be used for all the forms of worker
involvement whi vary greatly In the machinery of worker participation and In
their respect!vquompct)nces, There Is also a wide varlety In the coverage of
the varlous natlional systems as far as employees are concerned. This last point
has much to do wD® the mandatory versus voluntary character of worker
participation systems 7
&
73
i. MANDATORY VER%BS VOLUNTARY SYSTEMS
T
In eight Member States (Bgéglum;. France, Greece, the Federal Republic of
Germany, Luxembourg, the NetHer | ands, Portugal and Spaln) there are mandatory
systems for works councils. In fenmark, works counclis are set up on the baslis
of an intersectoral collectlve #)reement but worker participation Is provided
by law on the supervisory board o’q}ncorporated companies.

In ltaly, lreland and the United K dom arrangements are made on the baslis of
collective agreements. %

1

In the United Kingdom, there Is noD Institutionalized system of worker
participation, elther at the level of the enterprise or the establIshment. jA
certain stimulus to greater employee Invol ent |s however provided for In the
Employment Act of 1982 which requires compa S with more than 250 employees to
state in their annual reports what they ave done to promote employee
involvement arrangements. In practice, consuﬁaztlon arrangements exist in a
large number of cases, usually confled to tne?@Jant or establishment level.

Where these committees exist they Include b&%g management and workers’
representatives (shop stewards).

In Italy, the law confers a number of rights on the gést representative unions
at the level of the enterprise which form enterprlse-l&&el union organisations
in the industrial and commerclal sectors In enterpr¥es with 15 or more
employees wusually representaing all workers. In addi} on to rights to
information and consultation these works organisations caWsnegotliate company
agreements, especlally with regard to wages, worklin time and job
classiflcation.
o

In Denmark, an Intersectoral agreement was concluded In 1987 wnléaﬂ rovides for
works counclls to be set up In Industrial and craft establlshmentsr@zploylng 39
or more employees when recommended elther by the employer or a majogsty of the
workers. The works councl! comprises both management and'ﬁ;workers’
representatives (lIncluding shop stewards). The councl!l has essgntlally
consultative powers and Is entitled to co-determination on princliples of
personne! policy.

"
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)
o
%
%
)

>




Jor T M Elenmntd

COMMISSION OF THE EUROPEAN COMMUNITIES 3

SEC (39) 924 final

>
A
o
>
.\\'
o

Brussels, 20 June !
Y

TAMMARY REPORT ON THE ccug)m

-
OH RULES GOVERNING BOMUING COND | T|OKS
-~

IN THE mga STATES

’

(presented by the Csanfgginn)
B |
5

>




TABLY OF CONTENTS

i Introcuction

1i. The MaIn Fingings

A. The Comrtract of Employment
(The aifferences in the Legal Concepts,
Limitations to the Freescoe of Contract)

8. Non Stamcarg Emglo[ggnt Contracts
(Part Time 20 loyment Contract,

Fixea Tern Contract, Agency work Contraet

Home Working)

D

N~
e

C. Yage Reguigtion -
(The Sources of wage Reguiation, -
Minimur wage, Eeuality of ray, Insedvency

>

D. The Organisation of Work ing TIQ’;V
(Length of working Timg, Night Work,

Overtime, Regulation of 'or{lng Time
Longer than 3 ¥esk, Pale Aical Leave

dng Pulic Kollcays) N

e

.4?
E. T%s Term'nation of ?h,;implcyment Contract
By The Empicyer e

(Ingivigyal Olsmingaly, Collect

>

-

F. The Reguiation '}"HduttrYll Dlsputes
(Strikes ang g;gk-ouu, Machiner|eg
for CcanIQQVI.notutlon)
f‘v
)
>
\)
C. Workers  Qignt 1o Information Consultstion

a4nd Partiel it ion
(vorxgﬁiincllo. Cozdetences, Contractual

Ar;’hg;achtu. Norker Participation)

lve Rod.-:anczas)

H.LX 1 lect!ve Agresmants ag Sources of Reg.lation
v (The valiaity sna the Legal Effecty of
Collective AGresmanty, Collectlve Bargaining)

- Conclusiong




SUMUARY REPOAT ON THE COMPARATIVE STUDY

ON RULES GOVERNING WORKING CONDITIONS IN THE MEMBER STATES

1. INTRODUCT ION

1. The European Councll heid In Wanover on 28/29 June 1988 reouested
the Commission 10 carry out § comparat!ve study on the ryles governing
working conditions In the Wember $tates of the Communit ' This suregry
redport »drings together the maln fingimgs which are ssented In
Synoptical report prepared by the services of the wiss/on together
with a series of national reports prepared by Haort?
5

»
2. The aim of the study Is: C

-~
1) To show (n a factual way: Kol
i &
To what extent and In which way the shaping of working
concitions |s governed:

-
B
~N

- by leglelation

= Dby ¢collective agreementy

= Otherwise (notably onplqu:)' prercgatives).
~

=
At what leve! and by wWhatprocedurs governments ang 5oth sides
of Incustry Intervens Inwthis process.

To Igentify specific :SEI:: In view of POt ibliities for future
Rarmonisation for tAY gracual ane progressive creation of ,
Community Labour qifkct.

K

~

3. Beca.se of the ﬁnlblo wige rangs of asDecty which coule

botentially be tresa ’ in such a comparative study a nuaber of

limitations hag to okderved:
o
&

1) the ttquﬁhoct not treat aspects relating to safety and healtr
At the work place since they already form part of a Coarmunity
Progriyme which will be endorsed by 2 nusber of Direct!ves
lly:S?'dcvn Rinimua standards to be Caveloped progressively In
the ture.

EqJ?lly the study doss not cover Continuous In—<company tralning

weh, in Riny Wember States, Is an area covered by contractual
,\&rango\uhu ;

the study dees not Cover social security legislation In as far
a8 this area I sssentially a matter feor national suthorities

N the study focusses sssentiaily on rules concerning the private

N
,,b sector -« githough same fincings relate to the pudblic ane
s@ the semi-public sectors
N\
A




N

4. The term “rules® s underetood [N an extensive way. The rules dealt $9
with In this context are not only those [aid down In legisiative terts
8nC case-lsw of the Wemder States, or directly appilcable Community~>
legieiation, but they Inctude also, If appropriate, some eiA
provisions 1alg Gown In significant ¢ollective agreementsy, Y

° -
N
6. The notlon °working conditions® 2180 carries a Bdroad uun_ga. It
.- GOvers Indlvieua! working conditions such as the different forma of tre
. gMployment contract, 88 well as its beginning! suscenelon anc
.- lermingtion, working time lesues, the reguistion of minimum 9sges, the
3,-£!ggl|tlon of Incustrial disputes and collectively organmed -ortTFE
- eonditions such as Information, consultation and participation of
- oapioyees In the declsion—saking process of their onurpgu..

&




1. THE MAIN FINDINGS

A. THE CONTRACT OF IWMPLOYMENT

The aifterences In the leQa ! concepta

v *

. Borkers and emoioyers are the partles to the contrdtt of
empicyment. The worker Is, prima facle, a person. oop loyed~Unrder 3
Cortract of empioyment, but the legal Cefinition of the ter ‘prcvae.c
oither by legisidtion or by Case-law, may vary from ons te to tre
Other.

&

7. The legal concept of contract of employment In g??tlmntul Werzer
States 8 broader than that In Ireland andg thoJ}gtoa Kingsom ang
therefore various categories of wOrkers subject to gl'“‘wl oD loyrant
rights on the Continent are excliuded thou!ro&’ R lreland ang tre

United Kingaom. QO

- v

8. Mcat countries eicluce a wids range Bf Indivicuals from tre
dcDllcation of !'abour law or from the scope X! particular statutes. Tro
Citegories most commonly e1CIUCEd Are GBestic workers. members of
bcaras of Directors, Commerclial’ agend¥, work carried out on 2
friercsnip, charity or neighbourshis bgPis. Cther Categories sometires
eICiuced are trainees, clorgymen, agriduitural workers, family workers,
cisual or ghorteterm workers, ‘\tmoorary workers supplled by
Intermeciaries, emoioyees under copNain flxeg-term contracts ang part-
timers working less than a g'ven noer of hours.

N

A

9. In the leg!siation of lo&écoumr.’n there Is no general definit on
of the c¢onmcept of emoioyer L in general, the explioyer 1Ig 2 party to a
contract of empioyment whe provides work for the employer. The grous of
snterprises s, generally 8003k ing, not recognized as such In e
labour law of post ¢ 'ss. In all Member States a3 distinction s
EiCe Detween the enteaprise or unsertaking ard the e3tablishaernt ang
Place of work, ¢.’

e

10. Tre general BiZiBUA 300 to work g 18 In France, spain ans the

N

Unitee Kingson, ,p In Portugal ane 15 in the other wemver States. F_|
Capacity o contract !s reached In all Wesbar States at the G of 18,

i

HiR >
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R are L Al it e iy aed ma b o 2ha st oh 0 1l 0o




The Limitations to the Freecom of Contract

ko)
\
o/
11. The Freecom of Contract |s the basis of the empioyment relationsnrip $
In all Wember States and impllies the prohibition of forced labour. The b
main Limitations and restrictions to this principle are the foliowing: ~”

N
B The principle of equality of trestment and the prohibition ¥Y
discrimination on any ground such as race, colour, languype,
reilfgion, political or other opinion, social origin or DdDlher
states. This principle o etplicitly or tacitiy enshr 8 In
the Comstitutions of gl Mewber States, with the thﬁgklon of
Dermirk gnd the United XIngdom Ik

N
.\\

The principle of equality of treatment between med and women
within the meaning of EEC Directive 76/207, lmlch I8 enshrined
In the provisions of all Member States e
1 The principle of equa! treatment of !EC—MH@N
™
Acart from the restrictions imposed by the above-aghtionsd principles,

there are other IImitations stemming from leglavation or collective
1Gresments. . o

«
' N
12.A|| Me~2er States reqQuire a. work p ‘\'lt with respect to the
cicyment of non EEC-nationals. Some W r States (notably France,
lta Y. Portugal and Spain) specify, thr h legisiation or co!llective
agreedents, opriorities or pro(oroany a8 regards recrultment of
specific groups (disatled persons, regundant workers, workers cver a
certain age, part-time workers, casua! and sessonal workers etc).

o‘)

13. In 'taly and Spain the free '\'. to contract Is sudject to a lega!
iim.tat‘on stemring from stat ntervention In the empioyment marke?
anc In tre Federal Repullle ofsaermany works ¢ounc!!s have the right to
be (rformed of and corsultedydn recruitments. Coliective agreements in
sore Wember States (for erwmpie - Belglum, the Feceral Resudiic of
Gerrary, France and the Nether!ands) may contain guidsiines on the
recryitment and selectioNCR! workers.

-7

;3"
P. NON-STANCARD EMPLOYMENT CONTRACTS

»

14. The term °*mofastandird employment contract® I|s understood 1o

cozprise the aot(ﬁ»or‘lm emp ioymant contracts or relationships whicgh
are not full-time and for an Ingefinite period.

o

S
S
S
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~
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Pert-Time Empioyment contryet

N

o
18. The most Important non=-standard form of smDioyment g based on (] \*’\
part-time contract. gpecifie lega! definitions are Only foung In France =
ano LN In the Federa! Repudiic of German 0Ome statutory minimam~>
provisions are laid cown for on cgl| workers. In the BRjority of Meas
States basic terms ang conditions of employment ss wol!l us legisiati
On RIRINUA Notice perlous, resundancy pay, etc. apply to fuli-time ang
Part-time onzloyses oQually. Exceptions eXist In the Federy! Re
of Go'nnz concerning the wYige payment for the firet sig
dbsence in cise of (liness for blue colligr eapicyses working 8 than
10 hours per Yook, In irelgng where part-time oAl IOyses mugA work at
———
least 120 hours ger month 1o qualify for snmue! leave Vo, U in the
United Kingdom, whare they have te work 3 Artain mumber hours cer
week In corder to be covered by iegisiation on disaigsals. In the
Nether landg statutory minimya wege ‘egieiation appl! a’only It m
Part-time ompicyess works BOre tham one thirg of stancs hours,
¢
o
18. Other differences in the treatment of par Jlu emD I0yses arg
whether or not workg counclis or emp ioyees repr ntatives Mhave to be
Informed or cormsulted about the Introduct ion of MNrt=tine wOrk, whether
or not partetime workers are gl
these bocies, to what srtent they count fullp‘urtly or not at all gg
Penbers Of the workfores for legal PUrpOse¥ and whether or hot they
need 4 written emplicyment contract. N

.4
e
3
.‘\

Flrea Term Contract ~N

17. Fizec-term contracts ire  reguisted py general  employment
legisiation In the Federal Re l1c _of Germany, Greece and the
Nethrerlands. S$pecific logislatigd can > foung In Belgium, France.
[taly, Luiesbourg, Portugal WP Spain. In Dewar, ireland ang tne
United Kingoom thers are “legal FoQuiations for this type of
SR> Icyment contract. In most r States with legialation the max m.s
'ength s two years (or thréw years In 8£ain, more than three years in
Portugal, but fleiting rogonll to three years, ang no legal colling In
Greece). In the Ryjorita”e! these Countries particyular circumstances
ire raquired te Junlfg lxec-term contracts.
Ao

-~

N
Acgncy Work Contrace
~
18. As far ag cmﬂcy work contracts (Invelving an omp ioyes, the
enp iy Ing sgency and the Client company) are Concerned three different
Apdreaches CAT bo found. In some countries (Greece, Italy ame $2a3in)
temporary agencies are forbidden and hence the concliusion of such

contracts. ortugal there are mo reguiations at all, |n the other
Mambar S;Qu, temporary work 3 , but
the mogpaNt! . There ara,
0.9., ferences in the length of perlog POrmitted for temporary work,
IR tea" conditions for renswal, whether or not a written contract g

Prescribed and whether or ROt this foram of onD (oyment relationshlp Ig
forpiaden partly (as In the Feseral Repudiie of Gereany ana In the
NAXPeriangs In the buliding insustry) or Only aliowsd In partieuiar
\\wrcunnncn, 4 in Belgiunm,
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Length of Working TIme

24. With regara to the reguiation of weekly working time statutery
rules are found In g)) Member States, apart from the United Kingdom and

Oenrark. (n this latter case, after an Act of Parliament In 1588 anx

a norral working week at 39 hours, collective agreements are gtin
0cleiy responsidle for the length of the working wesk which ve 1o
teke Anto account statutory minimum weekly rast po?locl. lr\\nll the
other Wember States the statutory [ength of the working week <s betwesn
36 hours (France) and 48 hours (the Feceral Republic wY Germpny,
"6 ang, Ita'y, the Netherfancs ang Portugai). Collective agreements
Fave however In the large majority of cases lal¢ down gRdrage work.rg
"ours between 38 to 45 Nours with the conssauence Jhat the lega!
duratiesn very often is only of notlional Importance. ;_.\

e

v
Night work o
=

eS. Ampther 3res covered by general !ogealulqc In mogt Membder f$ta'es
fazart from Jenmark, lrefand, LUxembourg sng-the United Kingdom) s
rigrt work. Generglly speaxing two (egal &od{-n can be distinguishec.

~
D) 'n the first one night work '& generally forbigden bdut
cerogation for a number of act|\ties Is allowed. This systes
azplles Im Belgium ang the NedBeriands. While in the (stter
raies for governing night worr are egual for men and women, In
the former eiceptions for female empicyees are granted to 2
lesser exrtent than for mafd empioyees. For men night work Is

not prohibited at all unk, the leQlisiation on new working time
\

ru'es.
u“'e 5

)

{h the seconc modelpYwhich Is applied In all other Wemser
States with such Iingisiation, night work Is aliowed un'sss
exs'!iclitly forbiacen for certalnm activities. In the majority of
these cases nighiork for women ig restricted or prohibites in
ingustrial enteng iges. In (reiangd these prohibitions have tee-
receaied and ¥ France the pronibition of Aight work can Se
w3ived by an @etended collective agreement based on leglsiat'on
ccncerning D8 fiexibliity of working time.

-
N

‘ &
Overtime

A
26. witnh roy’d to the reguiation of overtims there are nine Ne=cer
States (2c from Denmark, [taly and the United Xingasom) which hive
faile scwn Beilings per Gay, week, Or year which have to be respected.
These t:gﬂulons vary consicerably (e.g. an annus! celiing of 80 hours
tn Sca Jranc 240 hours In Iretand) but often coilective agreemsnts are
conc . uwpecd which fix [ower levels for overtime or render Its use more In
iccorgance with the interests of empicyers and emyicyees.




Regu'ation of Working Time for Longer Perliocs than 3 Week N

g
27. In 8 number of countries (notably Belgium, the Feceral Repubdblilic of -b\.'b
Germany, France, Italy, the Netheriands anc $pain) measures hNave O
recentiy Deen (ntroduced, elither Dby legisiation or collective”
agreements, to al!ow for the possibility of reguisting working hoLRy

Over s itonger period than 3 week and for up to ohe year.

-
>
>
Palg Annuai Leave and Public Ho!ldays FN
e
t -~
2. Finalily there are statutory rules for pald annual leaveNlbetweon
three weoks and <30 days per year) [n all Me=ter States, Jart from
ita'y and the United Kingsom, but In those countrles where the length
of the ieave period Is reiatively short, coliective agieements Prjve
gene-ally flxed a length which goes beyond the ninisun ‘§Y'uho(as.
\

As ‘ar as anngal working time Is concernsd the w.r of statytory
pudlic hollsays varies between 8 and 14 per year, -a?lo In Denmark ang
the Unitec Xingdom there is no legialation on tnln;?elnt.

o

THE TERMIKATION OF THE EWMPLOYMENT CONTRACT BY THE EWPLOYER

N

5
29. In the Uembter States there are dif&srent ways to guarantee the
ing!vicual employee some fora of Job sosJ?'l!y cr income sec.rity In the
case of cismissal. One s the requiressnt for the eap!oyer tO motivate
ance te Justify the termination of ths employment contract. Im gi!
Me=zer States, howaver, procoa;ro;’?wd content of such motivation anc
justification @are very QlifferesX. In Portugai for erampie the
Comstitution pronibity dismissat® without Just causs, for which the
emp'cyer has the burden of predf, but possibilities to clsmisy for
economic reasong have recent! een introcuced Lty law,

AN
AN

Inciv- 2.2l Dismisgale

30. Also 'n all countries, apart from Portugal, a tere of notice has to
be served in most cCaseg™in orcer to termimate an indlvicual iabour
cont-act of (ncefinitgcuration. The length of the metice perioc
dliffers conglcerably _(‘m one country to ancther. In certaln countrles,
such as Belg'um, Dedwark, the Fecera| Republic of Germany and Italy a
Cifference |3 macdg’ Detlwesn white CO!iAr workers and Blue co. .ar
workers. Senloriw'rlghu ey 2!30 play a role. Also (n some cises
min mun notice KPricds ars flied dy co!lect!ve agreement, as Is the
case n !taly snc for Blus collar workers (n De~mark,
~
e

. Asart Q%A gifferences In the periods of notice a largs nusder of
c:!fo.’cnt“\\?ogln.el concerning monetary compensation In the case of
dtc!ukp §rs (m eperation, often differentiating accerding to the
STAtuleND! the empicyee (Bliue or white collar), the age and the ysars
of n@%co. Such comdensations are granted In Ceneark, France, Greece,
ireiend, Italy, Lurembourg, $pain and the United KIingoon. Monetary
corgensation s 3180 the most coomon remedy for an |(llegal dis=issal,
possibiliities for reinstatement are also proviced for In tha
D jority of Member States. However, the practical Impiementation of

> ihese provisions varies widely.

v

>
3
i
~




32. In a8 number of Wember States the pudlie QUthoritieon may Interveng
In Incivieus! dismisanls. This I the case In the E!(h!rund!, where
the employer can Rormaly only terminate the SApioyment contract with
the prior permisgion of the Dirsctor of the District Ladour Office.
France ana Greece the administrative suthorities nave to pe informao®
the alsmissal, Notably In the Federal Republie of German
Gruc!. Italy, Portugal ang $pain the representat
870 IAvoiyed Jn the clsnissal procedure.

Collective Reauncancles

33. Prozedural  rules COncerning consuitation of the workers:

T8PTe%e tatives and the notification of the competent public

2Uthorit.es In the case of collisctlive regundancies vary ’toopcnutlou

on toe eof Inclvidual diseigsals gre granted In !”S!é' the Fecera!

Repubiie of Germany and Portugal, in Framce 8 socialplan has to te

e8tadlis~ec and also In the Netherigncs compensa¥ry payments are
o'

usyal., d
Y
>

O

F. THE REGULATION OF INDUSTRIAL DISPUTES

\

A ~7
34. An aralysiy of the systems of rodu!n@\ﬁ industrial cigputes In
Eurcoe reveais gome common features: tA Sdbatentionist rele of tre
s$tate In ccllgctive Cisputes; the weakn of legis'ation on 8trikes
47¢ the important role played by the C@'u In fliling the resuiting
'egal gacs. gy

e
Strikes are¢ Lock-outs $
»

35. Tre right to strike e oxpr aly gLirantesd by the Constitutions of
'taly, G-eece, $ 3ln, France, o iembourg ang Portuga!, while In the
FeSe-al FRep.blic of Germaay, thne Nether lands ang Belgium the
Constitutional guarantee IeNonly Impllicit.in the Urited Kimnssom angd
lrelane there are no positive rights concerning Inoustrial action.
\
Protection of workers Inuved in a strike operates through a system of
‘0531 mrunities.The rflﬁ tC strike In Derwark 's proviges through an
(Atersecioral ag'omh&

QS

N

)
36. Lock-outs us—' constitutionally banmse [n Portugal and by
‘egislat.an n & 8ce. In France, ftaly and the Fecers! Repud!iec of
co.'mnz they are parmitted under certain clreumstances. In Luzembour
ang ggainm loct\¢utl are fegaily recognizeq 8RS In Beig'um tolerateaq. in
the Unites mgeon. reland and Denmark lock-outs are an ddmissible
co.mu'blrts’o strikes, whereas In the Nether ianas, the legal position
I's uncleard

a

|
|
|
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M3chinertes for Confllct Resolution

37. A few general observations on the systems for the prevention ang
resoiution of Inaustrial dlsputes can be 2ace: \C
N
1) $olutions clearly founded on the principle of compu |l gory nn.f
Intervention are rejected by ail the Member States except

Denmark and Greece. 2

>
ALl the Mer>er States, apart from the Nether ands, have gYstems
which Invoive the two sides of Ingustry In statutory prdxedures
for the prevention and resolution of dlsputes (e.g. houstrigl
Tridunais”™ in the Federal Republic of Garmany ing Dermary,
National Council for Conclliation In Dewmark, &daciliation
Office In Luremdourg, ACAS In the Unlited Kingdoms Labour Courts
In (reland, MAC In Spaln, mediation ang arbitr oN procecdures
In Portugal, tripartite committess and Arditr Tribunals In
Greece).

53
»

<
The cooperation of the two sides of Induslry at conzany levael
or on the shop floor |s generally dec!s in countr!es which
Fave enpicyes OF trade union recresentation at that leve!.
9
38. The most common procedurs for the sclutlEh of collective disputes
s voiuntary conclllation, mediation or ar ration either set out in
the ccilective agreement, agreed by the g}rt!u in the course of the
Clispute or provided for by statutory lawamcer optional and additions!
proceoures. RN

-y
~N

This !s malinly the case In Bolglum. France, Italy, the Feceral Republ|e
Of Garmany, the Nether!ands, Poru%,, Scain ana the Unites Kingsom. In
irelans, aithough the Labour Courd facilities are entirely voluntary,
where the workers agree unilagtergdly to refer the matter to the Court,
the Iatter may Investigate the dlispute even In the absence oOf the
8mE [Oyer's corsent If the wor 8 accept in advance to be Bound by the
Court‘s recommendation. In LIemd>ourg the Concillation procedurs,
Proviced by the National CSac!llatien Office Is obl!gatery but the
iwarcs 2a0e 4re not blndly. Uniess s0 agreed by the part!ss.

o8
On the contrary, in De@rk. disputes concerning the Interpretation of
collective igreementg ING In Greece, Incustrial dlsputes In general,
are comduifsorily apttied through the functioning of arbitratien
tribunais whose oo%n!om are tincing.
v
)

»)
WORYERS RIGHTS TO INFORMAT ION, CONSULTATION AND PART |C(PATION

>
38. The :Plghu of workers to Information, consultation gand
participRion are treated here together as different forms of worker
Invoivegment which In practlice frequently overlap . In eight Memter
Stated (Belgium, France, Gresce, the Federal Republilec of Germany,
Lurembourg, the Nether lands, Portugal ana Spain) Randatory systems for

'O‘:)l councile are set up, which thus constitute the most coemon form
- worker Invelvement.

- The composition of the wOrks counc!l Ila dlvidad Inta twa maia




types. One Is composed ©Of workers only (the Federg! Republic of
Germany, Greece, Portugsl and $pain), the other type provices for the
presence of maragement a8 well (Beig'um, France, Lulembourg). In the
Nether lancs the works councl! s composed of omDIiCyees Only but
concertation meetings with manasgement are helid on a8 reguiar baslis. Als

tha coverage |Is widely gifferent, ranging from enterprises (gr
ostadi Ighments) with & smployees In the Fegers! Republlc of Germany ¢

150 In Luremdourg. In the latter case etaff representatives ae,
Newsver, airaady mancatory In all undertakings with 15 empioyeag” anc
more. In PO'tuglI no threshold Is flxea by law for the establigh t of
8 works councll. French, German, Luremdbourg and Dutch leg atiors

e ~

establiish a0 counclis for groups ©f enterprises. E

<
N

The Competerces of Works Councils

&)

v

41. The competerces of the works councils vary widely nging from the
mere right to Information, mostiy on both ecomdaic soclal matters
anc the right to be consulted, generally on the -QCJ)' consequences of
ecchromic ceclsions stemming from maragerial prerog ves to negotlating
pcwers and the right to co-decision In 3 small ber of well-deflinea
37088, normally regarging personne! poliey. In t Fecers| Mepubliic of
Germary the works councl! may conciude AGreemenis on I38ues Aot coverec
Oy a cclilective agreement and In Spaln it hn{ipbpotlltlng rights.

Rej

Contractua! Arrangements

42. In Cen=ark, lreland, ltaly lndé>tho Jn!'ted Xinpdom glmiiar
arrangerents are made either on the Dasls of coliective agreements cr
voiurtariiy. In Denmark an intersectdral agreement has been concludec,
which provides for works councllis 4: be set up In Incustria!l ang craft
estadlishments employing 35 or Jore empioyees. They comprise both
management 3ng encicyees’ roprq‘;htlthOl Inciuging the shop steware,
The tasks of the works counc;gghj essentially consultat!ve. In lrelanc
and the United Kingdom shop wards act simultaneocusly as trace urion
officiais ano as representdives of the whole workforce. In Itaiy
enterprise-!evel union organisations are Instaiied In the Industrial
Ane commercial sectors N enterprises with 15 or more empioyees. n
1¢ition to Iinformati@h and consulitation rights thess bodlies :zan
negttiate comcany agredments. $hep stewards also play an important

role - whether not g rks counci! exlsts = in Beiglum, Greece, France,
Portugal and seain. .=
&
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Worker Particlipation

N
4) In the more narrow 80N80, worKer participation Is restricted 1o Q-C
MO 10yee representation on mansgerial or Supervisory boares of Q.\
Incorporated companies. Lega! systems to thig offect are ostabligheg ,.\O
Denvark, the Federal Republle of Germany ang France, whore the mD 10y e
representatives (or slse trade wnlonists as In F 9! Republie w
Oomnz) 8/t on the supervisory board, In France 8180, a8 the case may
De. On the management board If the one-tier system I 1pilec by the
comdany. This Is aiso the case In Lurtembourg. There are ytun
threshoios above which these formyias are ibplicadle: conplnln_ Ith 3§
emoiCyses In Denmark, 50 empioysss In France. 800, 1000 Dr 2000,
dccording to aifferent models In the Federal Republic of Gp’rany ang
100C empicyees In Luumbowg. In the Nether lands lncmporn(d coRdarles
Faving 100 or more empioyeses In the country, s worke counci! and over 3
certa'n size of share capltal are reqQuired to have a .up‘?vloory beara .
¥NC3e mermbers are nominatec by cooptation. In this cedtert the worrg
Counc il can propose cand!dates ang legally vetoc a nor;ﬁtlon Oh certain
grounas. \y

-
.S’
44. In 8!l cases, apart from the German ccxd’ and stes! Ingastry
(Montanmitbestimmung) and twe Quasi-parity representation In the
Feceral Republic of Germany In enterprisad with more than 2000
emoioyees, the representation of the oD icyees s @ minority
recresentation with full rights (exclugl *rance where thelr rolge )
INformative and consuitative) on the respet Ive boards.
e

S
N
e

H. COLLECTIVE AGREEMENTS AS SOURCES OF WEGULAT |oN

45. Collective agresments connltn: the most Important source In the
reguiation of working conditQ™s, although their valigity g
concitiona! on respect for func&ntll rights, mandatory proviglons ang
the = .n.mum rules. —

The Valicity of Col'ect!ve Agrasmants

2>
46. in s Federg! Ieo@lc cf Gerrany, Framce ana Italy the valligity
of a coliective lgr.un\ﬁt Is, In particular situations, recognized even
when it containg rt\dn less favouradble for the worker than these
'mpCyec Dy statutorpa’law. (n the Unitec Kingdom the few cases In wrhich

2 CCligct ve agream®¥nt ray replace a statutory min!mum have rarely ean
useq. ~

N
o

to a3 grea or lesser eirtent, the genara! reguiation of collect!ve
isreemeniCo the legisiat!ve duthority. The legisiation determines the
form of JXe agreemants, the Bedles wuthorized to conciude them, threir
effect Ilmits, the process of bargalning, the assu=ptlons for their

0!1""\&. N ang In some cases, thelr possible content.
-

47. With t'r?’ncoptlon of Dermark and Italy all legal systens entrust

‘3? Only the employer, employers: i3sociztion or federations on the ore

SFBNC and trade unions and thelr federations on tre other are authorizea
e conclude collective Igreements In the legal sense of the word.
> Eicestions in thig regara are $pain, where the system 8l10ws workers®
=
‘\‘
~
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redresentatives and works committess to negotiate igreements ang G-
where the Ilaw @oes Aot Suthorize Indiviguai employers to CoOnL luae
8greements. In the Federal |0ijll;' Of Germany ang France
COunciis may, uncer certain conditions, conclude work agreenenty,

D
49. Trace Unions, thelr fecerations ang confederations must ndyt
certain lega!l eriterla of representativenress, oltlbllannon\_ or
crganitation to megotiate ang conclude agreements. Excoptions are
Portugal, tne Netherlancs, 113!y ang Denmark where statutory _L:?oou
hot ‘mpcse any requirements of that sort.

L]
~N
? %)
The Lega! Ef%ct of Collective Agreementy o

SO. As regaras the ‘ogal effect of collect!ve agreemer¥™s In Belgium,
Sealn, France and Lurembourg collect!ive agreerents gél inding “erga
Omnes® sc that they apply equally to gl workers In aMfirm or Ine.stry
whetrer or not they are members of the trade UAYSnS boung by tre
dgreement. Uncer the systens of the Fecerg! Reout¥ie of Germany, 1ne
Netheriandas, Portugal, Greece ang taly colloctrai'lgroomohtl 8re oniy
bincing on the contracting empicyers or merSlrs of the sigratery
ts¥soclaticrs or feceratlions dNd on workers who are hembers of thg
CONTTaCTIng trade unions. Although In the Unided Kin dom and Irelang.
CSliective ag-sements are not legaliy binge¥g, unless certaim gtrice
CORC .tiors are met, some of tholr-cllutoa\‘ly Rave a mormative effece
If eicress!y or impiicitiy [ne!uded InNSYhe 620!0yment contracts of
relevant emcicyees, whether or mot they<§?c Femders of the trade uniong

-
CONCernec. AN

8 Given coliective agresment $ acdiled to workers of partieuiar
Inc.str 'es or gectors not orig!

in 3al!l countries with the o tich of ita!y, Demagrk ang the United

K:n;:an. <>

\
$1. Tre extersion of col'ective 2§§IimOhta, 2 statutery device By which

ly covered by it, 1Ig legally foreseen

>

SC' ect've Barcpining N
w—

e
g2. Although bargnlhk3§ takes plaze 3t cifferent levels (plant,
enze':rnse,;nduttry.g}htor-inaustry) there are ncteworiny giffgrences.
which aisc change Xith time. 1In cenmark, the Federal Repudile of
Gemany, G-sece A58 the Nether anas, the most important megotiatiors
are carrige out InCdstry (evel. in the Feceral Resubile of Gerean
thess megotiatioRs are often reglioralizea. in the United Kingson anc
ire a=g, on g&n Cther hand, the main focus of Bargaining s gt plant
ang cae:annydovol. re'lans g3iso Mas 8 tradition of nation-wige
lg’uo:ent:,iy Single-empioyer dargaining, oither coentratlizea or
ce:oﬂtr||1gh=. s Quantitatively more 'mportant thgn muiti-omplcyer
argr.ming Iin Both these countries. In Other countrigg dargaining may
take ¢ fre at gifferent ‘eve!ls gepencing on the cise, somet/mes at mors
than ade leve! 3t once. In Luxombourg hegotiations take place elther at
the Tavel of the enterprise or at sectoral jevel and In ’ortuga! the
‘exe! at wnich bargaining takes place decends among other things on the
Eﬁ"' Of organisation of the empicyers.

\»




1. CONCLUS IONS >
N\

84. 1t Ip oxtremely difficult to Icentify « by way of this analysis - S

OTOouUDS Of Wemder States which have Implemented simligr statutory amd/or ~

Collective provisions or have In common COrreeponding practices for all

the subjects freated In this comoarative report. The following general

findings may nevertheloss be taken Into consideration; .S

1) statutor 1abour |aw plays o falirly genergl'ized rolQ\-nh
regera to rules governing working conditions Sepend INRON the
Moader State ang the 8res covered. Mutual aress of odacetence
have ovolived In the sphere of collective agrnnonto;\
collective mgreements are In !l Member $tates Qn Important
source of reguistions governing working conddtions. Their
Significance depends to g great ertent on the Wga! framewo-ks
established by the State and on the relaYions developped
betwesn both gldes of Ingdustry In the course df time. The level
of collective negotiation as we!l as the ree of the bincing
offects of such igresaents vary smong Meader States, a fact,
that, among other things, Getermines hay Important collective
igreszents are 48 an instrument of Ilb\‘r law;

&

depending on the deve lopment of lu&mrm Frelations gng ine
BOre or less estab!ished role of 199 State with regara to ruies
governing working conditions, cime-law has In some areas ana/or
In some Memder States an Important role to play in creating or
interpreting such rules. .,

2

S

§5. These general observationg Mo?to take Into account the fact that,
83 stated In the Introduction,™th(s FODOrt does not cover certain
dspects of working conditiong>™(health ang safety at the wOrkplace,
tralning, social security legislation). Under these conaitions It s
therefore Important to ourave the analysls snd, adove all, to folionm
the development of Iabour S in Its wicest songe |n the Community botn
8t the level of the Memlyt States and with regard to the Interaction
between national provu\w\n and Commmunity legisiation.

N
The resuits of the DEFvONt study can howsver already piay s very useful
role with regara g the recent Preliminary Commiggion Propossl on a

Corewunity Charter Basic Soclal Righte, especially Im that they make
It possidle te (oentify « In the 8880 COvered - objectives, ways ans
msang of pouiﬂo convergencs of rules on working conditions In the

process of cr Ing a Coamunity |adbour Barket.
Q
S
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Statutocy requlatran of viking Cime 0 the Nember States

.

work inﬂ veek oved L yme

NELGIUN Q(‘? 40 hours 6% hours per Y months

1
no legislation qoveraned by collect ive

OCENMARK
v, ! agreemcen|

no legislation

FEDERAL REPUBL ]C 1.
OF GERMANY %9, 2 hours a day for up to
30 days a year on the basis

of 4&8-hour week

/Q’ 3 hours 2 day, 18 hours a

S-day week
Oyeek 150 hours a year

40 hours in private
sector
/3

25,
80 hour&)’ ear 22 to 6
/]/

SPAIN 40 hours

9 hours a vrc'-\(ﬁ)l JO 3 year 22 to S

FRANCE 39 hours
plus more vhen auﬂnbllﬁi

IRELAND 48 hours 2 hours a day, 12 hours" > ne legislation
wveek, 240 hours s year qu’

ITALY ' 48 hours no legislation ’/424 to 6

no 'Qgﬁra( legistotion

2 hours a day
qolher- AN JreJoant wi=se-s

LUXEMBOURG 40 hours
nursl «
6
22 to .(9
Nf”‘fﬂll"bs 25 hinrs :::;‘lu:'-on ‘l':: and § 1/2 20 to 7 /()d'(
o’ o ‘
PORTUGAL p 0
"8 hours 2 hours a day, 160 a ycar 20 to 7, at teast 7 hows i thrs o=
UNITEOD KinGDOM no general (egislation no legislation no qencral (egislation

- Rt dof
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