MINISTRY OF AGRICULTURE, FISHERIES AND FOOD
WHITEHALL PLACE, LONDON SWIA 2HH

From the Mintster

CONFIDENTIAL

The Rt Hon Lord Cockfield
Secretary of State for Trade
Department of Trade

1 Vietoria Street

London SW1H QET

Thank you for your letter of 14 March about the Chris bananas

case and about the implications for UHT milk.

I entirely agree that the judgment highlights the need for speedy
action on UHT milk. As you know, my officials are having
discussions with the Commission and I shall be writing separately
about the need for legislation: . eitdlnly agree with you that
controls which are matters of food and &ﬁ?lCdlL%TWl policy nould
be exercisable by the Minister of Agriculture and not by the
Secretary of State for Trade, and it also goes without saying
u“Lt our permanent regime must not be open Lo the sort of challenge
1T Courts which our temporary arrangements on UHT milk have

3 regards that cnhlledgo my officials have done their best to

nelp yours in terms of workload. We have also, throughout the

case, followed the' advice of the Solicitor General, first in
deciding to refuse to admit UHT imports from Ireland, and secondly
in deciding that we should seek to reach an uhuerqtﬁnalnu with the
Irish Dairy Board. We have, of course, now reached an agreement
which seems likely to be far more satisfactory that any special
arr;ngement which could have been introduced in early February,

at that stage we would have been seeking something from the

I:lgn rather than the reverse. I welcome this satisfactory outcome.

As regards bananas, I understand that arrangements have now been
made to ensure that the procedures for hu,J1¢ﬁQ applications fully
comply TlLﬂ the dudgment. We would certainly need to consider
urgently the need for further steps should the legal challenge

to our existing arrangements be renewed.

this letter to those who received copies of your own.

-

PETER WALKER
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DEPARTMENT OF TRADE 1 VICTORIA STREET LONDON SWi1H OET Telephone 01-215 7877 @

From the Secretary of State

CONFIDENTIAL

The Rt Hon Peter Walker MBE MP

Minister of Agriculture, Fisheries and Food

Ministry of Agriculture, Fisheries and Food

3 Whitehall Place

London, SW1A 2HH {{ March 1983

Do T sl

As you will know, judgement was given against us in the Divisional

——

Court on Friday in the Chris bananas case. The Judge decided

that the Secretary of State for Trade had no legal right to

transfer to the Minister of Agriculture, Fisheries and Food

effective responsibility for the issue of import licences under

the Import, Export and Customs (Defence) Powers Act 1939. The

Judge indicated that my Department might consult yours in individual
cases, where you had the policy lead, but could not act as a

simple "rubber stamp". The Judge concluded that having found for
the plaintiff on this point, it was not necessary for him to

decide whether or not the banana licensing system itself fell

e

within the policy and objects of our 1939 powers. He did, however,
air his doubts on this subject and this may give rise to further

action against us in the future.

The Judgement raises a number of serious issues and we are urgently
———
consiggring whether to appeal against it. My decision on this

must clearly take into account its relevance to the case which

the Irish Dairy Board has brought against us on UHT milk.

The most immediate question facing us, however, is on UHT milk where
_
we must see whether we can reach an accommodation with the Irish

Dairy Board by granting them a temporary limited import licence. I

understand that the Solicitor General advises that this is the best

course to follow. As you know, neither I nor my officials were_aware

of the outstanding problems with Ireland when I agreed to ban imports
;— 4
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Fromthe Secretary of State

CONFIDENTIAL

of UHT milk on 7 February. Had I been so informed, I should have

insisted that some special arrangements be made for them since it

was quite clear at our discussions on 3 and 7 February that my action

to ban imports was purely to maintain the status quo and was not

—e,

intended to introduce new restrictions into existing trade.

With this in mind, I am, of course, prepared to co-operate with you
fully to try to settle the Irish Dairy Board problem. Bearing in
mind the need for us to protect ourselves as far as possbie against
the implications of the Chris bananas judgement I am reluctantly
prepared to agree that my officials take the lead in discussions

with the Board, relying of course on yours for advice and assistance.
My perscnal view is that we are unlikely to be able to buy the

Irish off at this late juncture, but I suppose one ought to try.

I must make the point at this stage that the unavoidably increased
involvement of my Department in the exercise of import controls

on your behalf is going to have quantifiable resource implications.
When I have a clearer idea of what these are, I shall consult you
about the necessary adjustments which may need to be made to the staff
ceilings of our two Departments.

All of this recent action reinforces the paramount need for quick

results from your discussions on a new UHT regime with the Commission

and other Member States. We were, perhaps, smfortunate that the
‘ﬁh H
Judge in the Chris bananas case did not feel called upon to pronounce

upon the legal basis for our actions under the 1939 Act. We are

ciearly working on a shaky basis and whether we appeal that
——

Judgement or not we need an urgent Resolution on the regime to be

applied to UHT milk in the wake of the European Court Judgement.
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Fromthe Secretary of State

CONFIDENTIAL

These developments underline the fact that it is absolutely
essential that controls which are essentially matters of food and
animal policy should be exercisable by the Minister of Agriculture
and not by the Secretary of State for Trade. Any legislation needed
to achieve this must be dealt with very urgently.

I am copying this to the Prime Minister, Geoffrey Howe, Francis Pym,
- Patrick Jenkin, the Lord Chancellor, the Attorney General, the

Solicitor General and to Norman Fowler.

"Z.]

({I’ LORD COCKFIELD

[Approved by the Secretary of State
and signed in his absence.]
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