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FALKLAND ISLANDS: TITUTIONAL POSITION

Note by the FCO Legal Adviser

The "traditional local administration" of the Falkland
Islands has to be ";wei within the framework of the three
basic constitutional instruments providing for the government
of the colony.

e The Letters Patent of 1948 (modified in minor respects in
1954 and again in 1065) provided for the appointment of a
Governor and Commander-in-Chief in and over the Colony [ioes
the Falkland Islands themselves] and the Dependencies. The
term "Governor" in the Letters Patent is defined as including
"the Officer for the time being administering the Government".
Under the Letters Patent, the Governor has very wide-ranging
powers, including:-

the power to make laws for the peace, order and

good government of the Dependencies;

the to appoint judges and other officers;

se shewn to his satisfaction, to
from the exercise of his office
public office in the Colony;

any law for the time being in force in
1013, the power to make and execute grants
111(1 “of/land within the Colony or the

also constitute an Executive Council
Vcwvonw, ppointed in such manner as We
: tructions" (these are known as Royal
IHQTruetlons - see uurﬂgr"ﬂh L op1o~;. Finally, 1n93 reserve
to the Secretary of State a power of disallowance of laws
made by the Governor for the Dependencies.

4, The Royal Instructions of 1949 (as amended in 1951,
1964, 1973 and 1977) provide for the constitution of the
chnutﬂvv Coun il which consists of:

(a) two ex-officio Members, namely the Chief Secretary
and the Financial oncretar"'

(b) two Unofficial Members appointed by the Governor
from among persons who do not hold officers of
emolument under the Crown in the Colony;

two Elected lMembers, elected by the Elected lMembers
of the Legislative Council from those Elected Members.
/The
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The Royal Instructions also provide that if inter alia an
ex-officio Member of the Executive Council is administering
the Government, the Governor may appoint a person to be a
temporary lMember for the period of the vacancy. The Executive
Council is not to be summoned except by the authority of the
Governor; and the Governor is, so far as it is practicable,
to attend and preside at all meetings of the Executive Council
(provision being made that, in his absence, he may appoint
another Member, or, if no such Member is appointed, the Senior
Member of the Council actually present shall preside). The
Royal Instructions then go on to provide that, in the exercise
of his powers and the performance of his duties, the Governor
shall consult the Executive Council, except in cases:-

(a) which are of such nature that, in his judgment,
material prejudice would be sustained by consulting
the Executive Council;

(b) in which the matters to be decided are, in his
judgment, too unimportant to require their advice; or

(¢) in which the matters to be decided are, in his
Judgment, too urgent to admit of their advice being
given in time.

The Governor may act in opposition to the advice given to him by
the Members of the Executive Council; but is then required to
report to the Secretary of State at the first convenient opportu-
nity. Certain specified categories of laws cannot be made by the
Governor without the approval of the Secretary of State (exception
being made for cases of urgency when the Governor must report to
the Secretary of State with the text of the law, giving his
reasons for assenting to it).

5a The third basic constitutional instrument is the Falkland
Islands (Legislative Council) Orders, 1948 to 1977, made in
pursuance of powers conferred by the British Settlement Acts,
1887 and 1945. The Legislative Council consists of:

(1) the Governor, as President;

(2) two Ex-officio Members;

(3) six Elected Members.

The Ex-officio lMembers are the Chief Secretary and the Financial
Secretary. Under the Orders, no person is qualified to be elected
as an Elected Member or, having been so elected, to sit or vote

in the Council who is "by virtue of his own act, under any
acknowledgment of allegiance, obedience or adherence to a foreign
Power of State" (this would not exclude a nominated Member).
Broadly similar provisions apply in the case of vacancies on the
Legislative Council as apply in the case of vacancies on the
Executive Council.
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¢ The Dependencies a legally distinct from the Falkland
slands but are, as already indicated, administered from the
alkland Islands. The Executive Council is common to both the
Falkland Islands and the Dependencies. On non-legislative
matters relating to the Dependencies, the Governor must consult
the Executive Council (subject to the exceptions indicated in
paragraph 4 above).

Ve The question of who exercises the functions of Governor,
whether with respect to the Falkland Islands or with respect
to the Dependencies, when the Governor is absent is governed
by Articles 7 and 8 of the Letters Patent of 1948. 1In the
present circumstances, the relevant provision is Article 7(1)
which reads as follows:-

"(1) Whenever the Office of Governor is vacant, or the
Governor is absent from the Colony or is from any cause
prevented from, or incapable of, acting in the duties
of his Office, then such other person as We may appoint
under Our Sign Manual and Signet, or if there is no such
person in the Colony so appointed and capable of dis-
charging the duties of the administration, the Benior
Member of the Executive Council then in the Colony and
so capable, shall, during Our pleasure, administer the
Government of the Colony".

In normal circumstances, the Chief Secretary would act as
Officer administering the Government and would be able to
exercise all the powers of the Governor. If the Chief
Secretary were absent from the Falkland Islands (as, it is
understood, he is at present) the next Senior Member of the
Executive Council would be the Financial Secretary. If the
Financial Secretary were also absent, then the next most
Senior Member of the Executive Council would be the most
Senior of the Unofficial (i.e. appointed) Members of the
Council or, alternatively, it would of course be open to Her
Majesty to appoint a person to perform the functions of the

.y

Governor under Article 7(1).




