’ PRIME MINISTER

MEETING OF MISC 128

You saw most of the papers for tomorrow's
meeting over the weekend, as summarised in

my earlier minute below.

The two new papers are briefs by Brian
GrLEfiLEé_Eﬂ_TE;mﬁ 1 and 2 of the Agenda, which
;Eﬁ'wiiiﬂwant £Q ]DDE-Ef. T have flagged

these up in yellow in dividers 1 and 2.

Cocc.

Paul Gray

5 June 1989
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PRIME MINISTER

MEETING OF MISC 128: & JUKNE

You may like over the weekend to look at the main papers for
naxt Tuesday's meeting of Misc 128.

i

You will recall that at the laast meating George Russsll gave a

presentation of the {(TC's proposals, The main purpose of

e

Tuesday's meeting is to reach at least provisional conclusions

—_——

on the two maost important outstanding issues - the

arrangements for competitive tendering and the Euture of

Channel 4. If time permits, the group may also want to
consider the paper (carried over from the last meeting) on
"the map and the clock™ for Channels 3 and 5.

The enclosed papers are:

Flag A Stearing brief from the Cabinet Office {immediately

——

below this note)

IN DIVIDER

Flag B Douglas Hurd's 1 competitive tendering

Flag C Cabinet Office competitive tendering

e

IN DIVIDER

Flag D Douglas Hurd's paper on Channal 4

e —

Flag E Cabinet Office brief on Channel 4

e —

——

IN DIVIDER

Flag F Douglags Hurd's earlier paper on "the map and the
clock®

Cabinet Office brief on "tha map and the clock®
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Flag H Brian Griffiths' earlier brief on this issue,.

I have alsag enclcogsed at the back of the folder a copy of the
White Paper (Flag I).

Brian Griffiths has not yet had the chance to consider the

latest papera. I will let you have his briefs on competitive

tandering and Channel 4 on Monday evening.

CONFIDENTIAL
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PRIME MINISTER
cc: Mr Woollay

MINISTERIAL GROUP ON BROADCASTING SERVICES (MISC 128)
MEETIHNG ON 6 JUME 1989

At itas last meeting the Group was given a presentation by
Mr George Ruseall, chairman-designate of +the Independent
Televigion Commissien (ITC), on his proposals; particularly as

regards competitive tender. In the wake of that presentation and
of the preliminary discussiocn which followed it, the Home
Secretary bringes to the Group three papers with proposals on:

e

8 the arrangements for gompetitive ¢tendering for
franchiges on Channels 3 and 5 [MISC 12B(8%)8):

4 the futurea structure and financing of Channel 4

(MISC 128(89)7):

3. Channels 3 and 5: the map and the clock
(MISC 128(83)5).

The last of these papers was held over from the Group's previous
meeting.

2. The discussjon opn 6 Jupne will be a crucial one.

competitive tender arrangements and the future organisation of
Channel 4 have been at the centre of comment on the Government's
White Paper. These issues embody what many critics have claimed
to be a tﬁn31nn within the White Paper prnpnsalﬂ between the

introduction nf market disciplines and the search for guality in
———— e —— 5
programming. The Home Secretary regurds it as essential in order

tE-EEEE;; the passage of the Broadcasting Bill that he be able to

demonstrate that the Government's deregulatory approach, of which




COMFIDENTIAL

[le) itiwv ndering is a ka aatu

guality programming. Ha tharafore sees tha two papars as
intimately interrelated. Thea morae he can be satisfied that the

arrangements agreed on by the GrnuE for the future organisation
of Channel 4 will preserve its distinctive remit, the less
anxious ha is likéi} to be about the competitive tender

-
arrangements. On the other hand, the Chancellor of the Exchequer

will be concerned to ensure that market disciplines can operate
successfully and that maximum ratm the Exchaguar is
obtained. The discussion will therefore ba about balances and
trade-pffs between, for example, the transparency of the
competitive tendering process and the extent of discretion left
with tha ITC, and between the extent to which Channel 4 is
exposed to market forces or its existing remit preserved.

3. It is epgsential that the Group reaches at least provisicnal
conclusions on as many of the issues as possible. There remain a
nunber of Iimportant matters to be considered by the Group-

notably proposals on privatising the transmission arrangements-

and as many of the issues interrelate, the Group may not want to
reach final decisionsz on any of them until they can see the

balance of the paékaga ags a whole. But the Bill which will
ambody the Group's conclusions will be long and complex, and it

-_-_-_r- i 1] i 1]
is important that final decisions should not slip much bevend the

beginning of July so that instructions to Parliamentary Counsel

———

can be prepared before the Summer Recess. Your aim, I suggest,
e ———— e
5 o =}

least on the papers on competitive tendering nn_t;nn.nnﬁl_i The
paper on the map and the clock could at a pinch be held cver

until the Group's next maetlng, which is arranged for 21 June,

and be taken then with papers on transmission and BBC night
hourse. There are provisional arrangements for a further meeting
of the Group on 4 July should this prove necessary.

d. Apart from the specific issues for discussion, you may wish
to take advantage of the meeting to enguire of the Home Secretary
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what he proposes by way of announcement of the Group's eventual
decisions. The Home Secretary toock advantage of a recent debate

on a Private Member's Motion to announce the Group's decisions on
ownership and we understand that he may have in mind a series of
announcements through Hinistegial gpeaches etc as the Group's

decisions are reached. Given the interrelationship of the
issues, however, there might be something to be said for a
comprehensive statement of the Govermmept's copcluaions,

example by meang of an arranged Written Answer before the Summer

ikt
Recess. It would be useful if the Group could establish towards

what it is working in this respect.

5. on handling, you have agreed that in addition to the Group's
normal mamhg;ship, the Foreign Secretary and the Becretary of

Gtate for Education and Science may be present in view of their
interest in the implications of the issues to be discussed for

guality in programming and for educational programmes. You may
wish to take the papers in the order:

Channels 3 and 5: competitive tendering
(MISC 128(B9)8); .

ii. Channel 4:
(MISC 128(89)7);

iii. Channels 3 and 5: the map and the clock
(MISC 128(89)5).

The Home Secretary could be invited briefly to introduce each
oneg, Time is limited to one and a half hours so discussion will
need to be brisk. Fuller advice on handling 1s given in the
separate briefs on each of the agenda items, which I attach.

2 June 1989
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PRIME MINISTER
MINISTERTAL GROUP ON BROADCASTING SERVICES
CHANNEL 4 (MISC 128(89) 7)

DECISIONS

The broadcasting White Paper made clear the Govermment's
intention of i ini ' i remit while
providing that advertising on that chanpel should be sold
geparately from advertising from Channel 3 or other channels. At
the Group's meeting on 24 April (MISC 128(89) 1st Meeting; Minute
3), you said that it would be wrong in principle to place Channel
4 unpder the direct supervision of the ITC, which will ke a
regulatory agency . The Group also agreed at that meeting that
the Home Secretary's proposal that any shortfall in Channel 4's
ingome should be met in full provided insufficient incentives to
efficiency. The Home Eacretary was invited to bring forward

further proposals, taking account of those points.

2. The Home Secretary's Memorandum sets out four possible
models for the future structure and financing of Channel 4.

(i) Privatisation: the Home Secretary has never favoured
this, and he now suggests that it would be difficult teo
carry it through Parliament.

{(11) An indepepdent Channel 4 trust would be formed ta oWn
the Channel 4 company. The channel would be subject to a
ﬁasnline budget of 14% of terrestrial net advertising

ravenua (NAR)} (though with provision for the baseline to be

amanded by secondary legislation) and if Channel 4's revenue
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fell below this baseline the difference would be funded by
the ITC up to a maximum of 2% of terrestrial NAR. This is
the Home Secretary's preferred option.

{iii) Ag a variant of (ii), the ITC would pay to Channel 4
a proportion (say 50%) of any deficit below 14% of
terrestrial MAR and Channel 4 would keep a proportion of any
profits.

{iwv) The ownership of Channel 4 would be divided egually
between a cChannel 4 +trust and the Channel 3 companies.

There would be no budget baseline, but any excess of

expenditure over revenue would be met by the Channel 3

companies.

3. If the Group were able to reach a decigion of principle in
favour of one of these options, the Home Secretary would peed to
return with detailed proposals for its implementation: none of
" the options have been worked up in any detail and a good deal of
work will be needed to flesh out whichever scheme the Group
prefers. The Home Secretary will alse need to bring forward

proposals on i -orde issues, including whether
Channel 3 companies should be permitted to sell Channel 4's
regional advertising, and the arrangements for funding the Welsh

fourth channel. It may be possible to settle these matters in
correspondence but otherwise they could be taken at the meeting

which has been provisionally arranged for 4 July.

BACHGROUND
4. Channel 4 is at present a wholly-owned subsidiary of the
IBA, financed by subscriptions levied on the ITV companies, who

sell the advertising on Channel 4 and retain the revenue thus
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raised. Channel 4 has a special remit tec cater for interests

that would not otherwise be met by the independent sector.

5. One of the Group's main concerns during the discussions in

the run up to the White Paper was the high c¢ost of television
advertising, and one of the Group's basic tenets was that Channel

4 should sell its own advertising in order to introduce more

competition. At the same time, the Group fully accepted that

maintaining the Channel 4 remit would be a wvery important
component of the gualitvy guaranteeg that needed to be built into

the White Paper prospectus. On one side of the argument, the

Cchancellor of the Exchequer felt that full privatisation was the
only means of exposing cffannel 4 to the drive for efficiency that

underlay the whole of this poliecy review, and that the

maintenance of the Channel's distinctive remit could be achieved
through rigorous policing by the ITC. On the other side of the

argument, the Home Secretary and the Trade and Industry Secretary

felt that profit-seeking under a full privatisation model would

inevitably drive the cChannel down-market in pursuit of a mass
audience, and that the ITC would not in practice be able to

prevent this.

6. It was not possible to resolve the evenly balanced views in
tha Group on this issue, and the White Paper accordingly
committed the Government to maintain the Channel 4 remit and to
provide for +the Channel's sale of its own advertising but
canvassed three possible options for the Channel's new financial

structure. These were:

(i) full privatisation;

CONMFIDENTIAL
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™,
{ii) Channel 4 to become a wholly-owned subsidiary of the

ITC, with some form of gﬁﬁfﬁh}&&ﬂ minimum income;

{1iii) a 1link to be established between Channel 4 and
Channel 5 to establish a third force standing against both
the BEC and Channel 3.

i The consultation on the White Paper revealed no suppert for
option (iii). The responses to the White Paper were heavily
weighted in favour of option (ii); and this was the model which
was recommended by the Home Affairs Committee who suggested that
Channel 4's guaranteed income should be set at 14% of the total
HAR of terrestrial channels.

8. The Home Secretary sought agreement at the Group's meeting
on 24 April to a model based on the Home Affairs Committee's
recommendations, However, in summing up the discussion you said
that the Group balieved that these propesals were too generous to
Channel 4 and failed teo incorporate sufficient incentives to
efficiency. You alsc made clear that there were profound
objections of principle to placing the Channel under the direct
supervision of the ITC since it would be wrong to give a
regqulatory authority direct responsibility for the provision of

services.

MAIN ISSUES
9. The Home Secretary has now come forward with four options

for the future financial structure of Channel 4.

(i) Privatisation
10. The Home Secretary believes that the Group's decision on the
futura financial status of Channel 4 will hold the key to the
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overall reception of next Session's Broadcasting Bill. He and

lord Young both consider that a privatised gervice would

ipnevitably go down-market and that, in practice, the ITC would
R ————— = .5 | £

not be able to prevent this since the remit 18 not capable of

being drafted in such a way as to guarantee high guality
programming. More importantly, perhaps, in the light of the
responses to the White Paper and of the Home Affairs Committea's
report, the Home Secretary does not believe that it would be
pelitically sustainable for the Government to propose the

privatisation of Channel 4.
11. There are two main points here which you may wish to probe.

(a}) You will wish to geek the wviews of the Chancellor of
the Exchequer and the Trade and Industry Secretary on the
prospects of a privatised Channel 4 paintaining its remit.

(b) You will wish to probe with the Chief Whip the likely
Parliamentary reaction to a proposal to privatise Channel 4,

and in particular to test with him the Home Secretary's
view that it would be difficult to carry such a proposal

through Parliament.

(ii) and (iii) Non-profit making status with a guaranteed income
12. The Home Secretary's preferred alternative to privatisation
would invelve the creation of an independent Chapnel 4 trust to
own Channel 4 and to operate it under licence from the ITC. The
Channel would be subject to a baseline budget of 14% of
terrestrial MHAR (but with provision for this to be adjusted by
means of secondary legislation) and if Channel 4's revenue fell
below this baseline the deficit would be funded by the ITC up to
a pmaximum of 2% of terrestrial NAR. The shortfall would be met
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by a special levy on all Channel 3 companies.

13. Under this scheme, the only spur to efficiency is that
channel 4's income would not be made up to the full 14% if its

own advertising revenue dropped below 12% of terrestrial MNAR;

provided that 1t reached the target of 12%, however, any
remaining deficit would be fully funded by the Channel 3
companies. The Group may accordingly feel that this scheme fails
to provide sufficlent incentives to efficiency apd, if so, they
may prefer the Home Secretary's third option. Under this option,
Channel 4 would receive only a proportion of any deficit below
14% and, conversely, would retain a similar proporticn of any
profit above this level.

14. There is no indication in the Home Secretary's paper as to
who would appoint a Channel 4 trust, who would be its members,
whether it would be in the public sactor ete, You may wish to

invite the Home GSecretary to 'pruviﬂg_ﬂgahe indication of his
thinking on these issues.

(iv) Joint cwnership by a Channel 4 trust and the
Channel 3 companies

15. Under the Home Secretary's final option, the gwnership of
Channel 4 would be divided egually between a Channel 4 trust and
the Channel 3 companies. There would be no budget baseline or
any guaranteed revenue: any profits would be divided egually
between Channel 3 and the trust, who would hold thelr share
against any future deficits; and any Jlosses would be funded
initially by any accumulated reserves and otherwise by the

Channel 3 companies.
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16. The Home Secretary suggests that, under this model, Channel
i would want Channel 4 to retain its remit. On the face of it,

huhevqr, it seems likely that Channal :3 would instead prefer

Channel 4 to switch to more popular programming since, under this
medel, the Channel 3 companies would retain 50% of any profits
which Channel 4 accrued. The Group may also feeal that an
arrangement under which Channel 4 was partly owned by Channel 3
would mean that the two EhﬂﬂBElE:;hﬂlﬂ_hﬂ?E a powerful incentive
to act in tandem and that, taken together, they would provide an
unfair challenge to Channel 5 anpd the DBS channels. Moraover, as
the Home Secretary notes in his paper, such an arrangement might
undermine the intended competition between Channels 3 and 4 for

advertising revenue.

HARDLIHG

17. In inviting the HOME SECRETARY to introduce his Memorandum,
you may wish to ask him to say a few words in turn about each of
the four options set cut in his paper. The CHANCELLOR OF THE
EXCHEQUER and the TRADE AND INDUSTRY SECRETARY in particular will
have comments about these options. You may wish to ask the CHIEF
WHIP for an assessment of the likely Parliamentary reaction to a

i)fm —

—

proposal to privatise Channel 4.

P J C MAWER
2 June 198%
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PRIME MINISTER

MINISTERIAL GREOUP ON BROADCASTING SERVICES
CHANNELS 3 AND 5: THE MAP AND THE CLOCEK
(MISC 128(89)5)

DECISTONS
The Home Secretary 1s seeking decisions in principle that:

{i} the Independent Television Commission (ITC) should be
responsible for the division of Channel 3 into regions, but
the Government should endorse the IBA's view that there
would be advantage in keeping to the present ITV regional

structure;

{11y there would be a strong case for a pational ligence

which embraced Channel 3's night and breakfast hours, rather

than for Channel 3's night hours to be licensed separately

as tha White Paper had proposed; and

(1ii) the IBA should be permitted to divide Chapnel 5 by day
of the week as well as tima of the day.

r! The Home Secretary accepts that the Group will need to
review any decisions in principle which they take at this meeting
once decisjons have been taken on related matters, including the

competitive tender and transmission arrangements. However, he

hopes that the Group will be prepared to reach provisonal

———

decisions so that work can proceed on the preparation of
e o e~/ e

Instructions to Counsal.
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BACKGROUND

3. Under the present law, the IBA are responsible for the
divigion of the ITV evstenm by regions and by time glots. The IBA
made only minor adjustments to regional boundaries during the
last franchise round in 1980, but prior to that they had
sometimes made some guite suketantial alterations.

4. The White Paper (paragraph 6.16) said that the JITC would be
respongible for the geegraphical division of Chapnel 3 into

regiong. It proposed that there should be a separate night hours
ligence, or licences, for Channel 3, and that the ITC should

determine the exact boundaries and should decide on possikble
additional licences covering other times of the day (eg for a
breakfast time service). As to Channel 5, the White Paper said
that the Government believed that this should be a pational
service which should be split into two or more different licences
covering different parts of the day and night, with the ITC being

responsikble for deciding on the boundaries between the time-

slots.

HAIN ISSUES
Channel 3 regions
The IBA's respanse to the White Paper states (at paragraph
that

"we would see advantage to both viewers and advertisers in
keeping the present well-established ITV areas post-199%2".

But they gqualify this in the following sentence:

"However, the regional map on Channel 3 in the 19%0s5 would
depend to a large extent on decisions taken about night-

=,
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hours, networking, transmission arrangements, negative

—_—

tenders aﬂﬁ SQE:.

M
=

So the IBA have certainly not given any firm assurances about the
future of the existing ITV regions. At the Group's previous

meeting, Mr George Russell (chairman of the IBA and chairman
designate of the ITC) said that he envisaged that, while the
existing 15 franchise areas would be retained, the number of

regionally-based companies might well be much reduced as a result

of the competitive tender preocedure and subsequent takeovers.
l\-_.—-—'_'__'_' e

6. The Home Secretary suggests that the Government should
iteelf make clear that it gees advantage in retaining the
existing regional structyre. Following Mr Russell's presentation
at the Group's previous meeting, you asked whether the IEA were

! intending to preserve the existing regional pattern not because
|

it was necessarily the most suitable afgsngament but instead

| i
[l because existing ITV companies had lobbied wvery hard for the

3 retentiocn of the status guc . Mr Russell said that there had
been some lobbying by the ITV companies but that much of the
pressure had come from politicians. Viewars appear to have a

good deal of attachment to their local regional service (a point
which Mr Rifkind has previously emphasised in relation teo the
Scottish ITV sarvices) and this is clearly a politically
sansitive issue. Nevertheless, you may wish to probe with the

Home Secretary whether it makes sense to preserve the existing
regional structure.

T The Chancellor of the Excheguer may arguse that the Group

should not take decisions on the future of the existing ITV
 —n

regions until after they have reached decisions on transmission

e ——

arrangements. The point here is that, at present, the regions
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with high population densities effectively subsidise the
transmission costs of those with low pnpulatinEHTE;;;itins.
Cross-subsidies between the regions may need to be abolished once
the transmission system is privatised, and the cﬁEEEITiur may
suggest that one peossible way of achieving this might be to
amalgamate some of the Emaller rEgiGHE into larger _regions. [This

is one of the most sensltl?c iﬁﬁuﬁﬁ for ﬁ;gtlgnﬂt in particular.

8. Even if the Group are prepared to take a decision in
principle at this meeting that there would be advantage in
preserving the existing regions, they may have reservations about

leaving decisions about the geographical division of Channel 3
entirely at the discretion of the ITC. If so, there are a number
of possible options that the Home Secretary could be asked to
explore. Qpe possibility would be for the Act to spell out the
criteria for regionalisation in a fair degree of detail. Ancther

possibility might be to introduce an arrangement under which the

Secretary of State would be required to seek advice from the ITC

and then to put forward proposals for approval by Parliament
(perhaps under the affirmative rescolution procedure). This would
guard against the risk of the ITC implementing unattractive

arrangements. However, an important drawback would be that the
Government, rather than the ITC,could be the focus of criticism

from viewers aggrieved about the division of the Channel 3 map.

e —_—

—— -i___:____‘
(ii) Chamnel 3 night hours
9. A numbar of independent analysts (as well as ITV interests)

have criticised as commercially unrealistic the White Paper

proposal that there should be a separate Channel 3 pight hours
licence. The Home Secretary is concerned that unless the night
hours are packaged with some more lucrative part of the day,

 ——— e,

there may be no serious bids at all for the night hours licence
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and that these hours might accordingly remain fallow.
therefore suggests that the night hours should be linked with

braakfast tima and that thesa hours eshould be advertiged as a
single national licence.

e —

10. Tha Scottish Secretary may suggest instead that Channel 3
companias should ba allowed to retain their night hours so that
these hours could be used for regional broadcasting rather than

siphonad off into a national night hours channel. However, it

saams doubtful whather there would be eanough viewers during the

night hours te make it wviable for the Channel 3 ceompanies to

provide regional programmes at that time: the likelihood must be

instead that each of the Channel 3 companies would provide
essentially the same menu of films, repeats, overseas material,
etc.

11. Bafore considering the Home Secretary's proposal, you may
wish to geek the Trade and Industry Secretary's views on whether

or not a separate pational night hours licence would in fact be
viable. If he believed that such a licence might be wviable and
the Group were therefore not convinced that the White Paper

proposal for a separate night hours licence should be discarded,

sible compromis: ; ertise the night hours and
breakfast hours as senaratu 11cancEE_hui_snﬂhlﬂdﬁ_ﬂJﬂElE,EEEEﬂﬂI
to hold both franchises if it were to put in the highest bid for
each of them.

12. The division of the Channel 3 clock is a much less sensitive

| ——

issue than the division of the map, and there is therefore a less

pp—— ;
strong case for suggesting Ministerial or Parliamentary approval.
Nevertheless, the Group may feel that it might be prudent to

include some such provision to guard against the risk of the ITC
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reaching perverse decisions,. Again, however, this would suffer
from the drawback that the Government rather than the ITC would
become the focus for any complaints about the decisions reachad.

(iid) Channel 5

13. HNo one has seriously guestioned the White Paper proposal
that Channel 5§ (which is expected to be receivabla by only around
65 per cent of the population, with most viewars ragquiring a new
or additional aerial) should be licensed on a national basis.
The White Paper suggested that therea EhﬂEIE__bE two ar ?;Era
licences for Channel 5, divided according to time of day. The
Home Secgretary is now propoeing, as the ITC recommended in their
response to the White Paper, that the ITC should alsc have the
apti i jvision d o We (eq a week-

day/weekend split). This seems sensible.

B

14. Mr Russell suggested at the Group's previous meeting that it
would be desirable for Channel 5 companies to be based outside
London, with perhaps one being based in the North and the other

a - —
in Scotland. You may wish to confirm with the Home Secretary,

——— | S
however, that the competitive tendering arrangements will simply
take their course and that it will not be open te the ITC to

arrange for the Channel 5 licensees to be based outside Lendon.

15. If it were decided to impose Ministerial and Parliamentary
approval on the ITC's proposals for the Channel 3 cleock, then the
same arrangements would probably need to apply to Channel 5.

HANDLING

16. You will wish to invite the HOME SECRETARY to introduce his
Memorandum. The CHANCELLOR OF THE EXCHEQUER will have comments,
in particular on the arrangements for dividing Channel 3 into
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reglons. The WELSH SECRETARY and the SCOTTISH SECRETARY will
alseo have comments on this issue. The TRADE AND INDUSTRY
SECRETARY will have general comments, and you may wish to ask in

particular for his assessment of the wviability of a separates
night hours licence on Channel 3.

S

P J C MAWER
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MINISTERIAL GROUP ON BROADCASTING SERVICES
CHANNELS 3 AND 5: COMPETITIVE TENDERING (MISC 128 (89)8)

DECISIONS

1 Following the presentation by the Chairman-dasignate of the
Independent Television Commission (ITC), Mr George Russell, at
the Group's meeting on 11 May and the preliminary discussion of
the issues which followed it, the Home Secretary is seeking
decisions on the main shape of the arrangements for awarding
licences on Channels 3 and 5. He proposes that licences should

be awarded under a two-stage tender process, broadly on the
lines of that set out in paragraph 6.17 of the Broadcasting White

Paper (copy attached), but subject to a number of refinements:

the positive programme reguirements set out in
hite Paper should be strengthened,
T ——————

Eay issues: how hn-uld the nced reguirements
be? to what extent should they befembodied Jin legislation?

how much discretlion should rest with the ITCY

11,
paid in annual instalments., Sucgessful applicants would

also pay a proportion of net advertising revenue (NAR) or
subscription rev be predetermined by the ITC with
advice from a merchant bank: Jthis would replace the levy.
Eey isgue: is the Group satisfied that these proposals meet
the requirement for a transparent bidding process, which

reduces ITC discretion to an unavoidable minimum and secures

the best return to the Exchequer?




iii. Applicants should also be required to post a
gubstantial performance bond with their tender application,

which in the case of the successful bidder would be ratainad

by the ITC as an important element in the system for
enforcing programme promises. Key issus: would tha
requirement to post a substantial bond put off potential

applicants? Presumably the ITC would fix the bond and

decide on the circumstances in which it would be forfeit.
Against what criteria would it make these decisions? The

invite him to clear thesa in correspondence.

iv. ighes d shou W £ B
axceptional discretion to select a lower bid for reasons
which it woyld be reguired to make public. Fey jssyes: how

would this discretion be framed in legislation and limited

in order to aveild giving too wide a discretion to the ITC?
Would it be sensible, given the possibilities of djudicial
reviaw, for the ITC to avoid publishing its reasons for

deciding to select a lower bid?

o e

V. Thera should be no leyy system in addition to the
proposed tender arrangements. Key issua: 1s the Chancellor

— ey,

of the Exchequer satisfied that the arrangements proposed
would secure a reasonable return to the Excheguer? =

e e
vi. The details of the te angements are best left to
the JTC to work out, but an applicant would be able to
apply for any number of Channel 3 licences. If he was
successful in bidding for more than the two licences ha is
permitted to own, the ITC should declide which licences to
award him on the basis of the combination of bids that gives
the highest return for the franchises taken together. Eey
issue: 18 there a need to lay down in legislation at least
the principles to be followed, for example in establishing
.
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the mechanism for 3judging tenders? Where an applicant
successfully bids for more than two licences, is the
Chancellor satisfied that the ITC will be sensibly placed to
judge which combination of bids will give the highest return

to the Exchequer?

vii.
immediately after franchises have been let. Key issue:
the Group content to reverse its previous view that there

should be no such moratorium?

e

viii. Licences should run for .J..U..,I_ﬂaruii;h_ssﬂps_fﬂr_'thﬂ
ITC to award a fresh licence at the end of the period at a
new price which it would determine. Eey_issye: is the Group

content to confirm this aspect of the White Paper proposals?

ix. The ITC should not be able to reguire networking eon

Channel 2. Eey issue: is the Group content to confirm this
aspect of the White Paper proposals?

x. There shoyld be a power to reguire subtitling for the
deaf on Channels 3 and 5. FKey issue: does the Group accept
that such a requirement would not make it harder to resist
tha arguments of other groups lobbying £for particular
programme types?

BACEGROUND

2 Paragraph 6.17 of the White Paper on the future of
broadcasting proposed a two-stage procedure for awarding licences
for Channels 3 and 5 (and for Channel 4, if it were decided to
privatise that channel). First, applicants would be reguired to

passe a fairly rudimentary guality threshold. This would
comprisa:
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L Consumer protection requirements (eg that news should
be impartial and accurate; and that nothing should be
included in programmes which offended against taste and

daceancy) ;
the following positive programming regquirements:

ii. To show regional programming;

iii. To show high guality news and current affairs dealing
with national and international matters, and to include news
coverage (and possibly also current affairs) in main viewing

periods;

iv. To provide a diverse programme service calculated to
appeal to a variety of tastes and interests:

V. To provide a minimum of 25% of original programming

e ———

from independent producers;

7

vi. To ensure that a {EEE;;;} proportion of programme

material is of EC origin.
i —

In addition the White Paper indicated that the ITC should be
reguired to ensure that there was adequate provision of scheocols
broadcasting by the independent sector as a whole.

3. The White Paper proposed that applicants which satisfied the
quality threshold would put forward financial tenders, which
would take the form of a lump sum p;;hhle at the outset, with the
ITC being required to select the highest bidder. Each licence-
holder would be reguired teo pay an annual levy in the form of a
percentage of advertising revenue at progressive rates. {This
would replace the present levy, which until recently has been

based on profits, and is now based on a mix of profits and

revenue. )




4. The Government's object in proposing these arrangements was
to open up the independent broadcasting sector to competitive
market disciplines and to get away from the present paternalistic

franchise-awarding arrangements under which a great deal of
dlscretion rests with the Independent Broadcasting Authority

(IBA). Much of the debate on the White Paper has focused on this
aspect of the Government's proposals. The principal concern
voiced has been that a gystem based on awarding franchises to the

highest bidder would put a sgqueeze on guality. In particular,
the IBA argued in its response to the White Paper that the

highest bidder might not have the capabilities and resources to
provide a viable service and proposed that the ITC should
accordingly have some discretion in choosing between the wvarious
applicants.

5. Mr Russell presented fthe IBA's counter-propogals at the
Group's last meeting. These would involve the ITC, after

———

consultation with City advisers, prescribing a casgh bond which
all applicants for a particular franchise would be required to
pay in advance as a token of serious intent. It would be

refundable to all except the successful applicant. Applicants
would be reguired to submit bids expressed not as a lump sum but

ag a percentage of HAR. There would be po separate levy, The

Group  found thag._g;nnnaals unsatisfactory in a number of

respects. It was concerned, for example, about the extent of

discretion which would still be retained by the ITC, by the

suggestion that the ITC should employ merchant banks in an
e it

attempt to second-guess tenderers, and by the proposal that the
rrng e T, n
Commission should publish reasons for its decisions.

=

— —

MATN ISSUES

6. The proposals brought forward by the Home Secretary on the
tender process and on Channel 4 geek to guard against the
criticigm that the White Paper jettisons quality, while avoiding
the main deficiencies of the Russell proposals. The Home

Griniais S 5
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Secretary rejects Mr Russell's proposal that the ITC should be
aempowered to assess an applicant's guality of money and proposes
instead that the ITC should (subject to certain exceptions - see
paragraphe 11 and 12 below) bea required to accept the highest
bid. To meet the concerna expressed about gquality, howeaver, the

Home Becretary proposes (paragraph 11 of his paper):

a. that the guality threshold should be enhanced:

b. that thare should be an exceptional veto on the highest
&
bid wins principle; and

that the tenderer should be required to put up a

————

performance bond.

pali hreshold
p P The establishment of a guality threshold is one of the key
means by which the White Paper proposes to secure programme

guallity. The threshold must be sufficiently rigorous to
represent a real hurdle, but not so demanding as to fetter
individual enterprise. There is bkound to be considerable

pressure during the passage of the Bill to implement the
Government's proposals to strengthen the threshold by including

in it particular programme regquirements. Recognising this, the

Home Secretary proposes that the Government should set its face
against adding more positive programme reguirements in the
legislation Mﬁmm
paragraph 6.11 of the White Paper should be amended to read:

"I'm provide a reasonable proportion of programmes (in
addition to pews and current affairs) of high guality, and
to provide a diverse programme service calculated to appeal

to a wide variety of tastes and interests."

The additions proposed by the Home Secretary are underlined.
Tha additional requirement suggested by the Home Secretary is
5]
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cast ip fairly subjective terms and it may be difficult to frame
satisfactorily in legislation. It runs the risk of being
jnadequate on the one hand to satisfy the Government's critics
and yet so broadly framed as to leavs ngiderable discretion in
the hands of the ITC. Ag the Group recognised at its meeting on
11 May, there is a trade-off between the degree of spacificity
of programme requirements and the amount of discretion which is
to be left to the ITC. You may wish to probe whether the Home

Secretary's proposals get that balaneca right. In particular you
may wish to establish:

ii. if so, whether it is content with the particular form

of words he proposes and that there should not be any more

specific programming requirement framed either in the
legislation itself or in subordinate instruments under the
Bill;

iii. whether the Group is content that the ITC should be

ad ko -

: ! I ey : hi Llocati

procedure,

Form of bid

B. The White Paper proposed that the ITC should be reguired to

sgelect the highest bidder from among applicants for licences who
had passed the quality threshold. The bid would be made in the
form of a lump sum. In addition, each successful applicant would

be regquired to pay levy in the form of a percentage of

advertising revenue at progressive rates, the initial level of

which would be prescribed whan licences were advertised. This

arrangament would replace the preseant levy. Under the IBA

proposals, applicanta' bids were toc be expressed as a percentage
7
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aof MAR. gorata QOpOE

combination of & proportion of NAR or subscription revenue
(representing the minimum franchige price) to be predetermined by

the ITC with advice from a merchant bank, and a fixed sum offered
by the applicant. Both would be paid annually, to avold debt

burdens on licensees. The Home Secretary argues that such a

system would achieve a transparent bidding process, limiting

rigsks to bidders while securing a reasonable return to the
Exchegquer. You will wish to invite the Chancellor of the
Exche [w] ade due [}

comment in particular on this aspect of the proposals.

Performance bond/Sanctiong

9, At the Croup's last mesting Mr RFussell preoposed that bidders

should have to post a performance bond as a means of deterring
frivolous applications. The Home Secretary proposes to build en

this suggestion by making the bond gn important element in the

of anf ards. It would presumably be
for the ITC to sat the laval of tha bond and to deacide the
circumstances in which part or Hhale of it should be forfeited.
You may wish to M Home Secretary the criteria

gt whic =) k =

m—
Should the Commission be given any guidance on the criteria to be

followed and, 1f so, how should this be set EEEE_Linu may also
wish to establish that the Chancellor of the Exchequer is
satisfied that the requirement to post a substantial bond will
not put off some poteptial tender applicants. If this is thought
toc be a risk it would be possible for the initial bond to be
small, with the successful applicant being required to lodge a

more substantial bond later.

10. In paragraph 27 of his paper, the Home Secretary notes that
the IBA has offered a number of proposals which would supplement
those in the White Paper on sanctions. The Homa Secretary

suggests that he should give further thought to these proposals
a8
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with a view teo working up possible intermediate sancticns in
addition to the yellow and red card system proposed in the White

Paper. At its meeting on 11 May the Group recognised that

psanction arrangements were a vital part of the gquality assurance
process, and that the development of a graduated enforcement

system was desirable. An effective s?stem_ﬁill_.hﬁ_imnl.m

You may wiﬂwumﬂwmmwm
on sanctions to the Group at a Jlater date for clearance through
correspondence.

Highest bid wins

11. The Home Secretary proposes that while the ITC should
normally accept the highest bid, it should have discretion, as
reconmaended by the Peacock Cﬂmmiﬂslnn, to select a bid lower than
the highest for exceptional reasons which the Commission weuld be
reguired to make publlic. The Home Secretary envisages that this
discretion would be used only on very rare occasions, eg where

the finance underpinning the bid was unsound or came from a

politically undesirable source, or where the programmes on offer
by the lower bidder were =0 clearly superler to that of the
leading bidder, that it would be perverse to ignore that fact.
The proposal has obvious advantages in meeting the criticism that
the highest bid wins formula is too inflexible. But the latter

example given by the Home Secretary underlines in particular the

{dt) { gaitcoed ! e the di e by "

It may be difficult to frame the discretion satisfactorily in
legislation. You may wish to ewplore with the Home Secretary
whether the proposal does not again involve giving too wide a
discretion to the ITC.

12. The Home Secretary's proposal also envisages that the ITC
would make public its reasons for exceptionally selecting a lower
"
bid. At its last meeting, the Group expressed concern at the
proposal that the ITC should give its reasons for accepting
=)

CONFIDENTIAL




CONFIDENTIAL

successful bida, on the basis that this would open the

Commission's decisions to judicial review. Presumably, similar
considerations would apply in the even more fraught

by the Group at its previous meeting.

Ihe levy

13. The White Paper envisaged that each licensee would be
required, in addition te his financial tender, to pay levy in the
form of a percentage of advertising revenue at progressive rates,
the initial level of which would be prescribed when licences were
advertised. The Home Secretary suggests that, since the tender
which he now proposes would consist of a proportion of NHAR or
subscription income, there would be no need for a levy in
addition. This seems right but you will wish to establish
whether the Chancellor of the Exchequer is content.

Tendering process

14. The Home Secretary suggests that the details of the
tendering process are best left to the ITC to decide. Some of

these details will be of considerable importance, but it is
probably inevitable that they be left to the ITC's discretion if

the proposed Bill is not to become too detailed and unwieldy.

You will wish to establish whether the Group is content, or

whether it feels that there are any principles which it would
wish to see enshrined in legislation.

15. ©One issue on which the Home Secretary proposas that guidance

should be given to the ITC is Lthe pumber of Channel 3 Jlicences

for which an individual company can apply. The IBA proposed that
this should be restricted to one licence application per company,

but the Home Secretary recommends that a company should be
10
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permitted to bid for any pumber of Channel 3 licences, and to
state its preference for each franchise when deoing go. At iteg

meeting on 24 April the Group decided that a company should be

allowed to own ona large and one small franchise, or two small
franchises, but not twe large franchises; and that a company
should be precluded from owning the franchises for two contiguous
areas. The Home Secretary suggests that if an applicant was
successful in bidding for more than two licences, the ITC should
decide which Jlicences %o award him on the basis of the
gombination of bids that gives the highest return

Exchequer) for the franchises taken together. You may wish to
ggtablish that the Chancellor of the Ewchagquer is content that

h cto aced to fo sus udgament .

Moratori

16. At its meeting on 24 April the Group agreed that there

should ke no moratorium on takeovers merely to allow the new

commercial system to settle down. Mr Ruszsell suggested at the
meating on 11 May, however, that there should be a moratorium of

one year after the award of franchises in order to deter

speculative tendering. The Home Secretary proposes to accept Mr

Russell's approach. You will wish to ensure that the Group is

& i " o P e -
1. iod i ]

17. The White Paper suggested that the licence period should be
for EE'IEFIE and that the ITC should have discretion to award a
fresh licence without a further tendering process but at a new
price which it would determine. The Home Secretary recognises
that there is some logical inconsistency between this renewal

process and the initial tender arrangements but recommends that,

5 e W] 1 Droposals o g ora hs hEEN. gENBLS

cog hould rnot be altered. You will want to establish
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whether the Group is content to confirm this aspect of the White
Paper proposals.

Hetworking

18. The Home Secretary notes that commentators on the White
Paper have suggested that, if tha ITC had power to reguirae
networking arrangements on Channel 3, higher gquallity programmes
would result. Tha certainty that licensees would have access to

————————
a networking arrangement might alsoc enhance the wvalue of

o S ot
franchises at the tender stage. The Home Secretary concludes,

e

however, that, as envisaged in the White Paper, the des opment
of networking arrangements should be left to emerge naturally
from the new arrangements. This would be firmly in line with the

Government's deregulatoery approach.

—g—

Subtitling for the deaf

19. The Home Secretary takes the opportunity of his paper to
seak the Group's agreement that there should be g _power to
regquire Channel 3 and Channel 5 licensees to continue to provide

tit ac t or t deaf. You will wish to
establish that the Group is content for such a requirement to be
included and that its inclusicn will not make more difficult the
task of resisting proposals for the inclusicon in legislation of
other particular programme reguirements.

HANDLING

20. Y¥You may wish to invite the HOME SECRETARY briefly to
introduce his paper and then to work through the proposals in the
order set out in this brief. The CHANCELIOR OF THE EXCHEQUER
and thE_ SECRETARY OF STATE FOR TRADE AND INDUSTRY will have
particular points to make on the Home Secretary's proposals on

the form of bids and on the levy. oOther Ministers, including the
FOREIGN SECRETARY, will be particularly concerned about the
12
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balance which the Home BSecretary seseks to strike between the
achlevemant of guality and the opening up of the arrangemants to
market disciplines. Thae EDUCATION SECRETARY has indicated his
interest in the implications of the propeosals for the proposed

regquirement that Channel 3 companies continua to providea schools

programmes. You may wish at the conclusion of tha discussion to
check that the CHIEF WHIP is content that the overall balance of
the decisions which emerge will ke acceptable to the Government's
supportere in the House.

1 June 1958%
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present all [TN shares are held by ITV contractors, under the new provisyén
some shares would be held extermally, by bodies without licenices on any peke-
wision channel. Eventually a majonty of shares should be held by non-lic -
The detailed arrangements need further stody and consuhation, it one
approach would be as follows. Initially the Channel 3 licensees mighyhold the
majority, or all, of the shares in the news organmisanion or organisglions. The
supply of news to Channel 3 would be L.n-'.-l.-rn::d by @ service cofiract which
would, uniikz the lurlﬂll‘.h' for 1T ar present inciude a profr element w0
establish the oreanisation’s commercial value, The ITC would bt onder o duty,
at the right nme, 1o ensure that some, perbaps the majorty, of shares were sold
1o non-heensees, No external investor should hold more thgf 5 per cent of the
shares

&,14 Although not having general control of schedulfig, the TTC would have
powers 1o ensure that the news service provided byfine or more of the news
organisations was shown by Channel 3 stanions ang. as already indicated, thar
this should include exposure during peak viewing umes. As a necessary sale-
puard, the ITC would have power to withdrgw. after adeguate notice. its
ppproval of & news organsanon established unger the arrangements discussed m
Live previods paraeraph whngh tatled 1o delvey an accepiable semace

6,15 The Government envisaees that the Channel 3 programme service should
pe provided with the same universal covgrage as at present. but by the companmes
rither than being provided, as now, by'a broadeastune authority, It follows from
inis that. subject to whas 155aid aboyt about news-coverage, the ITC would not
fave the IBA'S responsibiliny for détatled approval of séheduelineg or pnor clear-
ance of particular programmes, W should be for the operators 1o decide what o
show' and when to show i, sabject to the peneral [aw and the regulaton
regquirements described in pagderaphs &, 106,11, It would also be their respons
bBility 1o decide on commiengial grounds on any arrangements for nerworking or
syndicating progremmes Among themselves. This means that much of the
detailed supervizory wopk now done bv the IBA would come to an end. The
vperators will also be dree 1o decide their own mis between advertising and
S BSCTIPLION

i At Inorder iofreate more OPPOTILOIEs for eniry i the broadcasing marke
and competinod wislin it the Govermment proposes that there should be a
separate mighphours licence. or licences. for Channel 3. 1t will b2 for the [TC o
delermine tee exact boundaries. and w dedide on possiliz additonal icences
cowenne oghier imesof duyv—ee for o breakiast nme serviee. The ITC wili slsobe
prpemsibie fon e peoprapmenl diveon of Coannel 3 oto regwons. whose
particuplt interests licensees will need 1o cater for. as envisaged in paragraph
iv, 11 plove, The Covernment envisaess thal the exient roowinch the regom: 1l andd
amy A HHNS DrOgTamming 1“rl=-in.'u[|-;.11*n Eppiv 10 ANy n; 1i'|| e oF breskiast Lime
hednsees wouid h'\. derermined ny II £ 1TC 1aking menl of the Busis on witich
al X

1 The present .Jrrmtumq_'r'-h or awarding TTV coniracis nave een oon-
sorentiouEl applied, and in some respects reformed, by the IR AL Bt they have
reen widelv cnticised as arbirary and opagee. The Home Afigirs Commines
waw mdeantace inintroducine a more commeraal cliement into the sllocation of
ITV franchises. and recommended that 3 spitably regulated tendenng process
should be introduced (paragraph 15343, The Government agrees and Proposes
that the ITC should operare @ iwo-stgge procedure. In the first stage applicants
ot heences would have to pass a guality threshold, They wouold have o saush
the I'TC that they sould micer the BrDEF TS I.|_|u|| SPREFTS &01 OUL AT [rbfi
praphs &, 10 and 6.11 above—in other words that they were qualified to take on a
Channel 3 licence. Thev would also nave o meet whatever ownership [51s arc
eventwsthy imposed: this subject is discussed in paragrapns 64053, All .Jpr.l i
cants passing this threshold would go on tothe second stage in which they would




Tarneovers

Periarmancs Feviemy

Licence terms

{ii) Channels 5 and &

offer Bnancial tenders for the licenee. The ITC would be required o select the
applicant for each licence who hud submitted the highest tender. Both stages of
the procedure will be open to public scrutny. This two stage procedure will
provide a more objective methud of licence allocanion which will be fairer 1o all
applicants, and will a1 the same tme secure 3 proper return far the taxpayer for
the use of & public resource. In order to ensure that the tender procedure meets
the larter objective and that there 18 2 fair sharing of risks berwesn Channel 3
operators the Government envisares that each licensee will also be required 10
pay levy i the form of a percentage of adverismg revenue at Progressive Fates,
the initial level of which will be prescribed when licences are advertised. This will
replace the present [TV levy.

avers. wiich reficct the discretionary nature of the present contract allocati
process. But those buying inwy companics will have to satisly the propohed
programming tests and the ownership rules discussed 1n paragrapns 6.4
belona . Subject to these tests and rules, takeovers can Be a useral wiry of bpinging
new idess and tabent inte selevision and re-inforcing pressures tor efficiphoy

6,19 The guabity tests se1 out in paragraphs 6,10 and 6 I1. whigh would be
reflected tn licence conditions. would not cease o apply when gperators had
heen selected. They would conunue throughout the hoence p wod. The ITC
wotld be responsible for monitosing pertormance and tollowigs up com plaints
b the public. The ITC would undertake formal reviews of Tge performance o
licensees at intervals or as needed. As recommended by Peacock {paragraph
6571, the ITC will have power, after u review, 10 issue a forghal warning (2 vellow
cardi and to remove 4 liconsee (4 red card ) one veor later @ performance remains
unsatisfactory—for example 0 failing to delivery o ufficiently diverss pro-
aramme service. The Government is considerng pnether, as an additional
sanction. the ITC should be able o impose financial penalties This entorcemeni
machinery will be designed for effective gse i RECHSSITY

530 The Government has carefullv consider#d the arguments for and against
fixed tesm or uniimited hcences for UHF pldependent television services. 1T
could be argued that the new fexibility ag/regards takeovers (paragraph 0,15
above | will epsure agamst the inefficiency/or nigidity which an indefinite lvence
might otherase produce. and that an igefimite Licence would avosd the nisk ot
failing interest or mvolvement owargh the end of o fixed term. Against this,
under an entireiv open-cnded systgfn competitive lender woulc benefil the
Exchequer only once. [t might alsgbe Jdifficalt for the ITC 1o secare agreement
r anv necessary future structurapchanges either in licenee conditons oF m the
system more widely. such as chgfiges 1o the geogruphical framework of Channel
1 Taking account of these cgflsideranons. the Government proposes that the
licences for UHF independst television services should be 101 a nxed term of
ren vears s recommendedin paragraph 638 of the Peacock Report), but that it
shiuld be open 1o licensept. dunng the final vears { perhaps the Jast bowr |01 Ther
licences, 1o applv for lifence renewal tor turther 10 Vear ierms. The licensee
would have to satsfy phe TTC that he was contnuing 10 meet his programming
obligations and othefwise sustaining a satisfactory periormance, and the e
would retain the aphity 1o make struciural changes i the svstem. The Loensee
would also haveAo pay a licence renewal fee to the ITC, which would be
cateulated on adormula based on the licensee's advertising, subscrniption and
sponsorship refenue, Where the ITC was not satisfied that the licence should be
renewed it whuld be open to it 10 proceed 1o competitive tender on the basis
proposed iff paragraph 6,17, or else to invite the licensee To re-apply for renewal
after a fudher penod during the curreney of the existing licence

6.21 e Government proposes that, subject to what is said below, the same
regyfatory regime (although without the regional programming abligations ) and
the same licence allocation and review arrangements should appiv equally o




