2 TFebruary 1983

Thank you for your letter of 1 February
about the recent articles and leaders in
The Times on the powers of courts to impose
restriction orflers. The Prime Minister is
content for the Home Secretary to answer the

draft arranged Question attached to your
letter, and is happy with the draft Reply.
She hopes that this will clear up any mis-
understandings about the powers of courts to
make restriction orders.

Colin Walters, Esq.,
Home Office.
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PROPOSALS FOR ARRANGED PARLIAMENTARY QUESTION FOR WRITTEN ANSWER

DRAFT QUESTION: To ask the Secretary of State for the Home Department
if the Jjudgment delivered by the European Court of Human Rights on

5 November 1981 in the case of "X" v the United Kingdom, or the
passage of the Mental Health (Amendment) Act 1982, prevents or
inhibits courts from exercising their power under section 65 of the
Mental Health Act 1959 to make restriction orders in respect of

mentally disordered offenders.

DRAFT REPLY: No. The power to make a restriction order (in a case
requiring the protection of the public from serious harm) is not
diminished by the European Court's judgment on appeal rights or by
the changes to be made from 30 September by the Mental Health
(Amendment) Act 1982. More than 130 restriction orders were made

during 1982.




“Fagan release cri ﬁéis’m“\
raises legal objections |

By Anthony Bevins, Political Correspondent !

The Prime Minister's Com-
mons comments on the release
of Mr Michael Fagan have
taused distiess within senior
legal circles. It has been stated
that if Mrs Thatcher had been
better advised, she would not
have made any comment which
could have becn interpreted as a
criticism of “the tnal judge,
Judge James Miskin.

“The hospital order put the
dccision on 10 the medical
tribunal. Had the judge made a
restnicion order as well, the
maiter could have gone 1o the
Home Secrelary. At present we
must obey the existing law,
which was drawn up 1n 1959 %
Dow; Strect sources said
yesterday. that Mrs Thaicher's
remarks had been intended as a
“neutral™ description  of the
facts.

But  senior Jegal sources
stated yesterday that it would
have been better if the Prime
Minister had responded that
such matters were best Jefy to
the courts. It was supgested that

_Instead, Mrs Thatcher recog-
nized the “deep feclings” that
had been expressed by one of
her own backbenchers, and then
added: 1 understand that the
judge who presided in this case
made a hospital order without
also making a restriction order,

which it was open 10 him 10
make.

Continued from page 1

the pillar of justice was all-100-
casily and all-too-ofien rocked
by the comments of politicians
inside and outside Parliament.

It was also remarked that the
Prime Minister had remarkably
failed 10 make any reference to
an amendment to the Mental
Health Act, 1959, which was
cnacled by the present govern-
ment on Ocioter 28, just thr
weeks after Mr Fagan had been
dealt  with at the Central
Criminal Court. -

The Mental Health Amend-
ment Act, 1982, significantly

Continued on back page, col 4
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alters Scction 65 of the 1959
Act, under which a judge is
empowerd to make the restric-
tion order referred to by the
Prime Minister.

More  importantly,  that
amendment was made to the
law because of a judgment by
the  European Court on
November 5, 1981, in which it
was stated that it was a breach
of the Eurepean Conventicn of
Human Rights that a mental
health review tribunal should
not have the right to release a
patient without reference 1o the
Home Secretary. It was ruled
that in the case of a resiriction

: . Mar . ST Ve
Thatcher remarks on KFagan queriea
order, it was not cnou;;l_'n th-i a
tribunal should be confined to

an advisory role.
Because of that judgment, the

law was amended last year.
Downing Street sources pointed
out last night that this amend-
ment would not iake eficet untif
September 30 this year.

The point was madc yester-
day. however, that Ju
Miskin couic very well higve
signed a resiriction order, in the
light of the Europecan Court
ruling and the Government's
acceptance of it through amend-
ing legislation. )

Leading article, page 9
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It is unbecoming in the Prime
Minister 10 be so ready with
instant criticism of centroversial
Judicial decisions. The temp-
lation to substilute one’s own
sense of justice for the sense of
Justice of a judge, who has heard
the evidence and seen the
wilnesses, is a temptation to
which leader writers are prone.
They may still expect their prime
ministers to be madc of sterner
stuff.

The free-for-all of Prime
Minister’s  Questions is ‘the
occasion for these observations.
Just before Christmas Mrs
Thatcher agreed with her ques-
tioner that a sentence that had
becn passed in 2 rape case at the
Leeds crown court was so lenient
as 1o be “wholly incomprehen-
sible”. The Speaker pulled her
up for breach of the procedural
rule that a judge cannot be
criticized except on a substantive
motion before the House. The
next day the Speaker corrected
himself. That rule applies only 10
reflections on a judge’s character
or motives. No such restriction
is placed on a member who
simply wishes 1o contend that a
judge is wrong. The Specaker
scldom slips. Perhaps on that
occasion he was startled to hear a
Prime Minister roundly roast a
Jjudge. His acumen mementarily

- deserted him, but not his truc
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instinct. Something had occurred
whicl should not have occurred.

On Thursday of this weck the
subject of Mr Michael Fagan’s
discharge from hospital was
raised — he it was who last vear
made monkeys of the palace
police and sorely embarrassed
the Queen. This 1ime Mrs
Thatcher was more circumspect.
In print the exchange might be
read 1o imply no criticism at all.
That is not how those who heard
it heard it, though there is doubt
whether her displeasure  was
directed at the tribunal which
discharged Mr Fagan or the
judge who sent him 1o hospital
under one type of order rather
than another. Either way, it is
hard to see what there is to
criticize. - 1

For his palace capers only one
charge was brought against Mr
Fagan, stealing half a bottle of
wine, and of that a jury acquitted
him. Next weck he stood trial on
a totally unconnected charge of
assault. The alleged victim, his
stepson, did not show up and the
judge ordered his . acquittal,
de ing the incident as trivial.
Mr Fagan then pleaded guilty 1o
taking and driving away a car, a
crime that does not call for a
custodial sentence on: first
offence. The judge, having been
apprised of his cvidently dis-
turbed mental state, ordered him

SEPARAT ECN OF POWERS

10 be sent 10 a sccure hospital
with the words, "My order iy
neither  punishment  nor  sen-
tence. He will be sent there as a
patient and not as a criminal. |
hope he will be cured and when
he is cured he will be dis-
charged”. He has now been
discharged. Whether he is cured
the mental health tribunal is

. better able to say than the Housc

of Commons.

To be deprived of his liberty
in England a man must be
convicted of a crime that
properly attracts a custodia!
sentence, or his mind must be so
deranged that he would be 2
danger at large. A danger, not a
nuisance. There is no procedure
for shutling away “undesir-
ables”. And long miay that be so.

But apari altogether from the
merits of these cases, it would
not be a happy development if
the Pnme Minister were to be
available at Question Time for
comment on any judicial
dcecision that has hit the head-
lines. The Prime Minister's
influence is  very powerful.
espeeially this Prime Minisio;
when she 1s riding high. An
impression that the judges work
in the shadow of her displeasure
or the light of her pleasure is one
that is beuter avoided. The
constitutional doctrine of the
separation of powers applies in
this arca at least.

.




Oral Ansiveis
nsive. My hon. Iriend m
e solve
es through arbitration, whi JA is hn.j.r‘.-‘ upon boih
1 understand that lh« employers and unions are
negotiating through ACAS. I hope tl j
will be successful and that the threat to strike will be
withdrawn.
Mr. Foot: The position in the water industry, with
possible strike action, is serious. Will the Prime Minister,
s a Government, do everything possible to ensure that the
discussions at ACAS arc allowed to succeed? Will she, as
a Government, ensure that no steps are taken that would
injure the possibility of successful negotiations? The
unions have wanted that from the beginning, and they want
it now. They want fair treatment from the Government.
The Prime Minister: The right hon. Gentleman knows
that there is a threat to strike. I understand that that is in
breach of the agreement, which is to resolve disputes
through arbitration. I join with him in hoping that the
discussions through ACAS will be successful.

Ir. Foot: I would not invite the right hon. Lady to say
anything that would make a settlement more difficult—I
would not wish to do so. I am sure that she will understand
that there have been ballots throughout the industry. There
is strong support among its workers, who feel lhai the
preper negotiating machinery has been interfered with and
that the Gevernment have intervened. Will she encourage
the discussions at ACAS to succeed through genuine
negotiation? I am sure that a settlement could te reached
on that basis.
TI-\,.

negotiations well, and I repeat that.

Mrs. Faith: Without in any way criticising the tribunal
that sat in Liverpool yesterday, does my right hon. Friend
agree that it is a matter of anxiety that Michael Fagan was
released from hospital yesterday without any surveillance?
Would she further agree that the Mental Health Act 1959
should be amended so that in future it should be possible
for mental health tribunals to impose 2 supervision order
on people leaving hospital, if that is thought to be
necessary?

The Prime Minister: I recognise thz deep fzelings that
my hon. Friend has expressed. I undcrsl?vd that the iudge
wlio presided in this czse made 2 hospital o
also making a restriction order, waich it was open to him
to make. The hospital order put the decision oa to the
medical tribunal. Had the judge made a restriction order
as well the matter could have gone to the Home Secretary.
At present we must obey the existing law, which was
drawn up in 1959.

Mr. David Steel: Has the Prime minister seen the
report of the Central Statistical Office, pubbw-d
yesterday, which showed that manufaciuring cuiput in
November was the lowest since the mid-1960s? Is that not
a remarkable achievement after four years of her economic
policy?

The Prime Minister: The right hon. Gentleman is
correct in what he says about manufacturing production.
That is, of course, only part of production. The GDP over
the same period is considerably up. The right hon.
Gentleman referred to the middle 1960s. The indsx of
manufacturing production is at its lowest since 1967. On
the same basis, GDP is up 26 per cent. on the 1967 figure.
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Q2. Mr. Alton: asked the Prime Minister if she will
list her official engagements for 20 January.

The Prime Minister: I refer the hon. Gentleman to the
reply that I gave some moments ago.

M. Alton: Has the Prime Minister had time to
consider the case of the 7'%- ~old cHlJ inl my

e that, in vie
't abuse, there is a desperate 1
siation 1o prevent the sale of su
people, and to establish centres to help cluidn.n who
become addicted to glue-sniffing?

The Prime Minister: I know of that case and I am
aware of how deeply we all feel about it, and how worri
we all ate that there is an cutbreak—if that is the right
word—of glue-sniffing in certain arsas. The hon.
Gentleman will know that it is not easy to stop such action
by legislation. I doubt whether legislation would have
much effect upon it. He will also be i
Liverpool and many other local authority area
B0dics arc WOIrKilis viith thC GULHOHAICS 40 &
misuse and alert youngsters to the dangers so tha

¢ responsible for their own health. He will also have
an announcement by the Under-Secretary of State
Health and Social Services to the effect that
consulting the authorities, retailers and voluntary

statutory bodies to see what they can do to help.

Mr. Best: In view of the intersst bei'\c sI'\ox"n
Scottish seats by some Opposition Members dez
Friend agree that that could constituts a good
devolution, if not outright independence,

The Prime Minister: I congratulate my hon. Friznd on
the ingenuity of his question. I am sure that whatsver
happens be will oz returned tor his scat in Wale

Mr. Arthur Lewis: During the Prime Minister’

day, could she take the opportunity to ask for the re
papers from the Evropean Assembly, which has appa

_ passed a resolution condemning her and the B

Government for saying that we shculd buy Bri
whenzver possible? The British Governrn i
tazive made an abject apology and said th

policy of the British Government that ws

British, because that is against Common .\‘Ia:kel rulss
we to be told by this burezucratic “Jenkins” assembly
v/e cannot ask people to buy British?

The Prime Minister: I feel a good deal of sympatay
with what the hon. Gzatleman says. We are
what we buy. I hope that British goods will scon be b
than those of aay of our competitors. I believe that we
should be frec to buy British.

Q3. Mr. Stanbrook asked the Prime Minister if
will list har official engagements for Thursday 2




