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THE MISSING MARTNES
/ 1. I attach self-explanatory FCO correspondence

about the captured members of the Armed Forces.
which argues that although there is a good case

give the "softly-softly" approach a day or so

a for now invoking the Geneva Conventions, we should
@ longer.

S 2. I think we must be guided by the FCO on tactics
but our clear aim must be to find out where they
are, how they are and. if possible, obtain their

release as quickly as possible.

I am therefore

inclined to agree to hold off for a day or so but
to impress on the FCO the importance of finding out
something soon. Grateful for any contrary views

as soon as possible.

16 April 1982
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THE MISSING MARINES e

1. I understand that Mr Onslow has suggested that we ‘55 ,c/
might make public use of the fact that we consider the g
Argentine action in not releasing information about the

Marines still missing to be a breach of the Geneva

Convention.

2. I attach a minute from Mr Aust which sets out the
complicated legal position surrounding the Geneva Conventions.
It confirms that we regard the four Geneva Conventions as
applicable to the Argentine invasion of the Falklands. The
underlying assumption of the Conventions is that the protected
power shall have access to information about captured members
of the Armed Forces, though this is not explicitly spelled
out. On this basis we could claim that the Argentines had
breached the Convention by not releasing information to the
Swiss. This is, however, probably the only breach that we
could claim at this stage.

3. It is questionable whether it will be wise at the present
time to make public reference to the Geneva Conventicn. The
Argentines do not accept its applicability since neither side
has declared war. In their view the period of armed conflict
is over. In view of this, the Swiss would probably prefer
to be allowed to adopt a softly-softly approach in pressing
for information from the Argen1ines/wui think this more suc-
cessful than provoking a public row over Geneva Convention
obligations. To refer to the Geneva Conventions might, by
provoking a public Argentine denial of the applicability of
the Conventions, undermine the position of the ICRC, whose
assistance we have sought.

4. 1 suggest we might, however, consider warning the Swiss

that if no firm news of the Marines has been received by, say,
17 or 18 April, we might have to put pressure on the Argentines
by calling on them to fulfil their Geneva Convention obligations.

[{ {‘L T ~

14 April 1982 Miss K J Himsworth
Emergency Unit




MISSING MARINES

1. I refer to my minute to Mr Hulse of 14 April. If the next
Sylss approach (FCO tel no 48tp Berne refers) to the Argentines
yields no sastisfaetory results, you msy wish to ~onsider asking
the Swiss to mske & further demar~he on more formal lines. The
points they might make ~ould be as follows:

(2) The Government of United Kingdom ~onsider that the

First and Third Geneve} Conventions apply to the Marines
since they were raptured es a result of an armed ronflirt
tetween Argentinz snd_the United Kingdom, both of whom are
parties to the Conventions. This is without prejudiee to
the United Kingdom's ~ontention that the Fourth Genewz}
Corvention also &spplies to eivilians on the Falklend Islands.

(v) We (the Swiss) in exerrise of our rights under Artin~le 8
of the First and Third Conventions as Frotecting Power for
the United Kingdomr form2lly request that we be informed of
the whereabouts of the Marines, their iiving ~onditions and
health; of the meast tsken to rarry out the provisions

of Se~tion V o Convention; and when they will be

reased.

a~~ept that the Conventions
clesr that it is without
~ontention that they do

and ~onsular e~ress,
Convention cn Diplomatie
tions under whi~h the United Kingdom has entrusted the
prote~tion of its nationals to the Swiss Goverument.
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THE MI1S

SING MARINES

e we would regard the Four Geneva Conventions as being applicable
to Argentine invasion of tke Falklands. Artierle 2 (whirh is ~ommon
to all four Conventicns) provides that the Conventions epply in all
cases of derlared war or of any other "armed ~onfli~t", even if a
state of war is not re~ognised@ by one of the parties, or the
o~rupation of territory. Any differen-~e arising between two States
and leading to the intervention of members of the armed for-~es is

an arwed ~onflirt for these purposes. It makes no 2ifferen~e how
long the ~onfli for the armed for~es of one
State to have members of the armed forres of
the other State. ties deny the existen-~e of a state
of war, the Conven robably apply since their paramount purpose
is the prote~tion o 'vjduals. (See Pirtet's Commentary on the
Third Converntion at © 23.)

g the whereabouts of the marines or their condition
possible to say whether Argen{ina has broken any of the

ions. However, the Third Convention (treatment of POWs)

i 30 rD“Dcse and reuatr1at:on. Under Article 69
enr4un AA n*lne ais 0“] inform the Protecting
taken to ~arry

Bl Although there m te politi~al reasons why we have not pressed
for informetion about the marines, if we de~ide to do so this should
be done through our Frote~ting Power For the TUPDO ses of tke Vienns

Convention on Diplometic Relations this is Switzerland. The Protertin
Fower under e Geneva- Convention does not have to be the seame, but

it might i ana sppropriste if it wes in this rese.

Al though ‘ would avc diffiruliy in asr~~epting the appli~ation
of the Conve o orn the basis that there had 1 n &n oc~upation,
they mey ‘avr less trouble i d””e}t]n? that the Conventions apply

1 has Dbeen an arm ~onflir

t. Thus. the situnatslonss
from that of getting en ICRC presence in the

14 April 1982
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