v)
B ihats
d;&ubh\‘m/\.%m th@

PRIME MINISTER \,c : i %
E_MIN 'J we &tﬂxﬁk'ﬂ),wmlt
baid ua Ui bak powa ?
PROTESTERS AT GREENHAM “COMMON

g
| 212
Following my minute of 17,gﬁnuorv you agreed that more
work should be done on the prospects for concerted civil action,
Attached is a further paper by officials and attached to that is
a note of the Jjoint advice by three Counsel, Counsels’ advice
1s that, on the assumption that the councils will join in the
action, there should be no insuperable problems in obtaining
orders for possession under Order 113, They foresee greater
difficulty about enforcement and, because of thelir judgment about
the likely reaction of the protesters, they are pessimistic about
the efficacy of using civil proceedings to secure the permanent
rqggvol of the relevant protesters, We must now decide what to
do,

In the light of the advice from Counsel the judgment as to
whether to proceed with concerted action is finely balanced.,
There 1s a strong case for going ahead, For over two years pro-
testers have been in breach of the law at Greenham., Although
some action has been taken to uphold the rule of law no concerted
action has been taken. The protest has cost the taxpaver and
ratepayer large sums of money and at times has tied up many
military personnel and police officers., Local residents have been
upset by the impact on the environment. Following major protests,
such as that on 10 - 12 December, we come under strong pressure
from our supporters to do something, The Lord President’s
minute of 18J/6nuory drew attention to this aspect,

Against that, particularly in the light of Counsels’ advice,
there are 1ikely to be problems associated with a decision to take
concerted civil action., Action may be misrepresented and criti-
cised as an attempt to stifle the free expression of opinion. The
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current level of protest is low., By creating extra publicity,
and because of resentment about the initiative, concerted

action could increase support for the protest. Gliven Berkshire
County Council’s composition it might not be a completely
reliable partner in an action. Counsels’ advice is that the
outcome of concerted civil action could be unsatisfactory, Gnd
1f this were the gagse It would be _argued that we should not
~Yhave beaun the action. Even if civil action were as successful
as it could be, some form of protest would be likely to continue
at Greenham and action could have the effect of encouraging
further protest at other sites. There would also be added
strains on the courts and on the prison system,

My officials have discussed the attached paper and Counsels’
advice with the Chief Constable of Thames Valley. He 1s under
pressure locally to “qdo_something” and on 19 December at a meeting
where emotions were high, his police authority passed a resolution
calling upon the Government to co-ordinate action to deal with the
protesters, I understand that on 13 February the Clerk to the
Authority sent the resolution to Sir Robert Armstrong., The

Chief Constable has himself comprehensively surveyed his own
powers, and has not identified any offence or power under the
criminal law which would enable more effective action by the
police than they have already managed. For these reasons, he
welcomed the initiative we have taken in exploring the scope for
concerted civil action,

The Chief Constable was disappointed that Counsels’ analysis
of the prospects for effective enforcement 1s disheartening,
Equally, he could see no way round the difficulties (although he
mentioned the possibility that the protesters might be left with
a small, harmless area of land as a safety valve, lessening their
persistence in challenging enforcement action). The Chief
Constable also referred to the possibility that action might
displace the protest to another base where 1t could be even more
difficult to police: he mentioned RAF Upper Heyford which is also
in his force ared, but there are plenty of other possibilities,

Our decision on concerted civil action will also need to
have regard to recent developments and some which are in prospect
in any event. You will no doubt have seen reports that Newbury
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District Council have now taken action under their byelaws
against the principal camp, There were twelve separate tents.
On 14 February council officers removed ten of them, The pro-
testers burnt another, and moved the twelfth on to adjacent
Department of Transport land., On 8 February, in a Written
Answer, the Secretary of State for Transport announced that he
would shortly be improving the road junction which bisects that
land, and that the campers would be required to vacadte it,
Parallel action by the Council and the Department of Transport
cannot achieve the total clearance at which concerted civil
action would aim, It would, however, represent a step forward
since colleagues and I met on 16 January,

Another development will be the pattern of off-base
deployment of cruise from Greenham for training purposes., This
may be expected to raise the protest from its current low level,
Assuming that the deployment is accomplished successfully,
there will, however, then be no further occasions or new develop-
ments to prompt wider support for the protest. One approach
could be to defer taking concerted civil action until the level
of protest increases, dalthough that could make enforcement more
difficult, as there would be more protesters to be dealt with,

These factors lead me to conclude that the arguments for
and against concerted civil action are finely balanced, and
rest essentially upon political judaments which we should consider
together, I should be grateful to know if you judge that the way
forward i1s for us to discuss this with colleagues having a direct
interest,

—

I am copying this minute and the enclosures to the Lord
President, the Lord Chancellor, the Foreign and Commonwealth
Secretary, the Secretaries of State for Northern Ireland, Defence,
Scotland, Wales, the Environment and Transport, the Attorney
General and the Lord Advocate, and to Sir Robert Armstrong.

e
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IN THE MATTER OF LAND AT GREENHAM COMMON,

The Factual Position

The present position (as observed on
31st January 1984) at the Greenham Common Airbase

is that there are 6 separate encampments at gates

into the airbase occupied by at most about 30

women. None of those women has any right to
occupy any part of the land upon which the
encampments are sited. While that number of
encampments and women appears to be the normal
position there have been in the past very large
numbers of women over short periods of time
demonstrating against the deployment of cruise

missiles and for the purpose of this Advice it is




assumed that they intend to hold similar

demonstrations in the future.

The Ownership of the Land

The land occupied by the women is not
all in the same ownership. The area around the
main gate is owned in part by the Department of
Transport and in part by Newbury District
Council ("Newbury") it being part of the Common.
Other encampments are on land owned by the

Ministry of Defence possibly by Berkshire

County Council ("Berkshire"), as highway authority

and by Newbury. In the past Newbury have taken
court action to remove women from their land which
has resulted in them moving on to other land in

different ownership.

The Ambit of this Advice

We understand that our advice is sought
as to the possibilities of effective further action
against the women to remove them permanently from all
the land in the vicinity of the airbase which is in
public ownership. There is a small amount of land
in the immediate vicinity which is in private
ownership, but it is not contemplated that those
owners would be involved in any joint action taken
by central and local government. Whether the women
would resort to private gardens and other land is

open to doubt.




Court Action

There are two phases involved in any
action before the Courts. In the first place a
Court order is needed requiring the women to move

from the land and/br enjoining them against returning

to it. In the second place that order has to be

enforced. It is the second phase that is likely to
cause the major problem, albeit the first phase may
well incur difficulties, not least in securing the
cooperation of the local government authorities for

the necessary concerted action.

Removal Orders

We have considered and rejected prosecuting
under the Highways Act 1980 and also enforcing the
byelaws on the Common. Neither result in removing
the women nor can they alone deal with all the
encampments some of which are on neither highway
nor common land. In any event, both courses lead
to fines in the Magistrates' Court which have not
dissuaded the women from continuing their vigil in
the past. Non-payment of tle fines has led to terms
of imprisonment which indeed the women appear to
welcome for the attendant publicity.

on s

We have also considered the rejected
injunction proceedings against the women in a
representative action under the provisions of
Order 15, rule 12 of the Rules of the Supreme Court.

Recent authorities suggest a fairly liberal approach




by the Courts allowing representative
actions to proceed even where the interest
of the Defendants was not identical (see. e.g.

John v. Rees 1970 1 Ch. 345; E.M.I. Records Ltd.

v. Kudhail and Others, The Times, June 28th, 1983;

M. Michaels (Furriers) 1td. v. Askew and Others,

The Times, June 25th, 1983). However, there must
be real doubt as to whether such an action would
succeed here where the women would no doubt argue
that they each belonged to separate organisations
each having different aims. So far as we are aware,
there is no official organisation known as the
Greenham Common Women, which could add to the
difficulties. Further an unreported decision

of the Court of Appeal (Winder v. Ward 1957)

referred to in the notes to Order 15 rule 12

(15/12/2A) suggests that the rule does not apply

to actions of trespass. We have not had an
opportunity to see a transcript of that case. An
injunction is a discretionary remedy and the

women would no doubt argue, if properly advised,
that it would be wrong to make such an order

where another remedy was available, namely
possession proceedings. While that argument might
well fail by reason of the history at Greenham,

it is nevertheless another hurdle to be surmounted.
In any event if the first phase were successful,
and a suitable Court Order was obtained, there
would be considerable problems of enforcement.
Order 15, rule 12(3) requires the leave of the

Court to be obtained before enforcement against




any person and personal service is required (rule
(4)). There is also a right for that person to
dispute liability if he or she feels they are
entitled to be exempt from such an order (rule 12
(5)). The advantages of such proceedings are

thus more apparent than real.

Order 113 of the Rules of the Supreme Court

We have reached the view that if any

action is to be taken against the women then
initially it should be by way of possession
proceedings under Order 113. That Order provides
as follows :-
e 3 Where a person claims possession of
land which he alleges is occupied solely
by a person or persons (s..) who
entered into or remained in occupation
without his licence or consent or that of
any predecessor in title of his, the
proceedings may be brought by originating
summons in accordance with the provisions
of this Order."
The proceedings may be brought against named
persons, who have to be served, and unnamed persons
and the Order for Possession can be used to
evict any person found on the land by the bailiff,

acting under a warrant of possession.

(R. v. Wandsworth County Court, ex.p. London

Borough of Wandsworth 1975 1 W.L.R. 1314 applying

Re: Wykeham Terrace, Brighton 1971 Ch.204 at 209

and McPhail v. Persons, Names Unknown 1973 Ch.447 at

458). A concerted action, or perhaps separate

concurrent actions, would need to be brought by Newbury,




Berkshire and the Secretaries of State for Transport
and Defence. The actions would have to seek
possession of an ascertained area of land which
would need to cover a sufficient area to keep

the women some way away from the airbase. Clearly
an order for possession in respect of the existing
six camps alone would merely result in the women
moving to adjoining land. The Court has power

in a proper case to make an order over the whole
of a landowner's land even when the occupation

is limited to one or more areas of it. See

University of Essex v. Djemal & Others 1980 1 W.L.R.

1301. That was a case of evicting students from
certain buildings on a university campus where the
students threatened to occupy other buildings in
the future. The order was made in the terms :-
"that they do recover possession of the
premises at the University of Essex,
Wivenhoe Park, Colchester, in the
County of Essex"

and as Shaw, L.J. said that was without any

geographic limitation.

Djemal was followed by the Court of

Appeal in Wiltshire County Council and Others v.

Frazer and Others, 5th July 1983 unreported.

That case involved the recovery of possession

of about one mile of a highway and land either side
of it which was occupied intermittently by
squatters. Although the Court of Appeal were

considering whether an order for possession could




be made over highway land (which they unanimously

decided it could) Stephenson, L.J. said :-

"eoo I do not see how it can be argued
that the Defendants are not persons who
entered into and remained in occupation
- without the Plaintiffs' licence and consent.
They are the only occupiers of this
highway, and their occupation of many parts
of the highway affects the authority's
right of possession of the whole highway,
including its unoccupied parts, and entitles
the authority to possession of the whole
highway: see University of Essex v. Djemal."

(A copy of the Judgments in this case is attached

to this Advice.).

While the area of land contemplated in
these proceedings may well be larger than other
areas over which orders for possession have been
made we can see little difficulty, in the
circumstances here,in persuading a judge to make
a suitable order. However, all persons who are
on the land have a right to be joined as
defendants (Order 113, rule5) and if all the
women in occupation, and perhaps other recruits
brought in, were to ask to be joined as

defendants the proceedings could be lengthy and

possibly disruptive. (Newspaper reports of

the proceedings brought by Newbury suggest
that orders were made against 161 named women
on 10th March 1983, see report in The Times, 11th

March 1983).




Enforcement

vhile we do not anticipate insuperable
problems in successfully completing the first
phase of this action the second phase, enforcement,

will in our view be a different matter.

The writ of possession can be issued
at any stage up to 3 months after the date of
the Order. Thereafter the leave of the Court
is required (Order 113, rule 7). That writ,
as we have said, operates against any person in
occupation of the land at the time of execution.
People lawfully using the highway or the Common
are not in occupation of the land and there may

be an attempt by the women to avoid eviction by

"lawfully" using the land over which the Order

operates. We do not feel that will present great
difficulties. The land can, in theory at least,
be cleared of the women and their belongings.
However, it is a very large area of land and there
will certainly be considerable difficulty in
clearing the whole of it, The writ of possession
continues to operate until the land is cleared

and vacant possession given. If the women, who
would almost certainly by that time be in greater
numbers than at present, decided to refuse to leave
the land it might well be physically impossible to

remove them,

However, assuming they could be removed

and vacant possession was given, the difficulty then




arises as to how to keep them off the land. If
the same persons were to go back on the land a
writ of restitution could be applied for ex parte
and the land could then be cleared again. JIE
different women went on to the land after the
writ of possession has been executed and the
land cleared the only remedy would then appear
to be fresh Order 113 proceedings. ©Even if the
same women went back on to the land it might be
difficult for the Sheriff and his officers to
satisfy themselves that they had previously

been removed. The alternative procedure to the
writ of restitution would be to move to commit
the offending women for contempt of court.
Although that is not the normal way to proceed

(see Alliance Building Society v. Austen 1951 2

A.E.R. 1068) in these circumstances the court
would probably entertain such an action. However,

that action requires identifying the women,

serving theﬁwénd proving that they had knowledge

of the original order and that they were in
breach of it. On a large scale that would be an

almost impossible task.

Assuming that some at least of the women
remain on the land further action could be taken
by way of an injunction. If the women have taken
the step of identifying themselves in the possession
action the problem of identification will be eased,
but will by no means have been removed. To obtain

an effective injunction against an individual it will




be necessary to :-

(i) identify that person;

(ii) serve them with the proceedings;

obtain the Order for the injunctionj;

serve the Order personally on the

person.

If that person is believed to be in breach of the
injunction before that person can be committed

for contempt it will be necessary to

(i) serve the committal papers

the personj

prove service of the original

order;
prove a breach of that order;

persuade a judge that that person
ought to be sent to prison rather

than be fined.

All that assumes that the samd women are at the
airbase all the time. It is known that apart
from a few "residents" the population changes
all the time. It is difficult to see how the
area round the airbase could ever be completely
cleared of the women if they were determined to
keep a presence there. It would be possible to

short circuit part of the action outlined above by




bringing injunction proceedings, based on trespass,
against some of the women presently in occupation,
concurrently with proceedings under Order 113.
They would have to be identified and served

and all the steps set out above would thereafter
have to be taken. Those proceedings would take
longer to bring to court than the possession
proceedings because of the need to identify and
serve the women personally. The injunction
would probably be granted if the women concerned
made it clear they intended to ignore the Order
for Possession. In the absence of such an intent

it is doubtful whether an injunction would be

granted in addition to the Order for Possession.

On balance, we take the view that no proceedings
should be taken for an injunction until an Order

for Possession has been made and flouted.

What we have said above is dealing
with the relatively small number of women who
occupy the land around the airbase. While that
has on occasions gone up to a few hundred that
is still relatively small in comparison with the
large demonstrations which have occurred when
many thousands are present. In these situations
the criminal law can be, and has been, invoked.
However, it is quite impossible to see how any
civil action in the Courts can stop these
demonstrations. Even if the writ of possession
(which ex facie only relates to those in "occupation™)

took effect on persons, like demonstrators, who come




onto the land for a relatively short time, which
must be doubtful, attempting to clear the land of

that number of people would be impossible.

To summarize our views, to attempt the
permanent removal of the "residents" around the

airbase would be difficult, would take a long

time, would occupy much court time, would be likely

to involve the imprisonment of a large number of
people and even then is unlikely to be successfully
achieved. It must be borne in mind that the
existing "residents" would all too inevitably

be replaced by others and that each fresh wave
would need in turn to be the subject of enforcement
proceedings. Moreover, the prevention of
demonstrations of many thousands of people cannot

be achieved through the civil courts.

We are, therefore, pessimistic about the
efficacy of using civil proceedings to secure the
permanent removal of "residents" from the Greenham
Common Airbase let alone demonstrators in that

vicinity.

SIMON BROWN

%\w\ t\—wm

JOHN MUMMERY

Clt s
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Court of Appe (Civil Division)

(Transcript:Association)

‘ HEARING-DATES: 5 July 1983

5 July 1983

COUNSEL:
D Wood QC and G Aldous for the Appellants; D Levy QC and G Laurence for the
Plaintiffs.

PANEL: Stephenson, Griffiths and May LJJd.
JUDGMENTBY-1: MAY LJ

JUDGMENT-1:

MAY LJ: This is an appeal from a3 judgment and order of Mr. Justice Mann given
on 23rd March 1983. He had befare him an originating summons issued under arder
113 of the Rules of the Supreme Court, seeking paossession of premises

(Transcript:iAssociation)

described as a "Public Highway known as Green Lane, otherwise a road used as a

Public Path No. 17, Britford, Near Salisbury, Wiltshire and the land adjacent
thereto". On that summons he made an order for possession against a substantial
number of named defendants and also against any persons unknown who might also
be in occupation of it. Of those many defendants, nine now appeal against that
arder.

There is an agreed statement of facts in this case, but I think that it is
really sufficient for the purposes of the appeal to cull the limited facts that
one needs from the judgment of the learned judge.

Green Lane, South of Salisbury, is one of the green roads of England and is
an ancient highway. It is a highway properly so-called and by virtue of the
Highways Act 1980 it is vested in the first plaintiff, the Wiltshire County
Council, as the relevant highway authority. Both the first plaintiff and the
other four plaintiffs are, in addition, owners of land adjacent to the highway.
In so far as the order for possession made by the learned judge concerned land
ather than the highway itself - that is to say, in so far as it ordered
possession of land adjacent to the highway - no complaint is made. This appeal
is concerned solely with the order faor possessign made in favour of the first
plaintiff alone in respect of the highway itself, Green Lane. As I shall
mention in a moment, the nature of the first plaintiff's interest in the

(Transcript:Association)

1 therefore refer immediately to the provisions of order 113 rule 1; they are
in these terms:

“Where a person claims possession of land which he alleges is occupied solely
by & person ar persons (not being a tenant ar tenants holding over after the
termination af the tenancy) who entered into or remained in occupation without
his licence or consent or that of any predecessor in title of his, the
proceedings may be brought by originating summons in accordance with the
provisions of this order".

Rule 3 of the Order lays down the necessary contents of the affidavit to be
sworn by a plaintiff in such proceedings in support of the originating summans.
Rules 6 and 7 provide for the use of Form 42A as the form of the appropriate
order for possession if one is made under the special procedure, and of Form
66A, which is the writ of possession which will issue to enforce the order for
possession.

It is well known that the procedure laid down in order 113 was added to the
Rules of the Supreme Court in order to enable the courts, and through them those
entitled to the possession of land, to deal expeditiously and efficiently with
the modern phenomenon of squatters. It has also been used, for instance, in
respect of student sit-ins in universities. One particular aspect of the
procedure under order 113 different from other procedures contemplated by the

(Transcript:Association)




Riles of the Supreme Court, 1s that proceedings

unknown - solely, or in addgition to known def

- with one aspect of the squatting problem. If f C
o ccover the identity of those who were wrongfully in occupation ¢ Ehil !

. addition, such is the nature of such occupation, that 1t may very well |

from day to day, or at any rate frequently, and those in pOssession when the

proceedings are originally served may well not be those In possession Whe

proceedings are ultimately heard.
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Because of this and the summary nature of the procedure provided for by order
113, Mr. Wood first submits, in my judgment entirely correctly, that the
provisions of the Order must be construed strictly. Orders for possession under
this procedure should not be made unless its requirements are strictly and fully
complied with. However, it is with the second and third submissions that Mr.
Wood makes in support of the appeal, seeking to contend that the order 113
procedure is not available to the plaintiffs in the circumstances of the present
case, that I respectfully disagree.

Mr. Wood submits that the remedy under order 113 is only available to a
plaintiff where, as he puts it, the cause of action is in reality a cause of
action for the recovery of possession. That being so, on the facts of this case
there has been no real obstruction of passage along the highway by the Queen's

(Transcript:Association)

subjects; all that has happened is that a number of caravans have been parked,
no doubt towards the verge of the highway, at various points along it. There is
thus, he submits, no possession in any of the defendants inconsistent with the
right to possession of the highway by the highway authority. Thus, his argument
continues, use of the procedure under order 113 is inappropriate. He submits
that the local authority should proceed by way of s 143 of the Highways Act
1980, which gives them statutory powers to remove obstructions from the highway.

However, Mr. Wood, very properly as I think, felt driven to make two
concessions which in my view destroy his case entirely. He first accepts, as I
have already mentioned, that the highway authority, the first plaintiff, has a
fee simple in the surface of the highway, determinable in the event to which I
have referred. That that is so is amply borne out by the judgments of this
court in Tithe Redemption Commission v Runcorn Urban District Council and
Another [19541 1 Ch 383, [1954] 1 ALl ER 653. That was a case in which, by the
Local kovernment Act 1929 it was provided that certain highways should vest in
the local highway authority - phraseology which has appeared in similar
legislation, at least as far back as 1835 and is used again word for word in s
263 of the Highways Act of 1980.

At p 398 of the report, when considering the nature and extent of the
interest of the local authority, Lord Evershed, Master of the Rolls, referring

(Transcript:Association)
to the Act of 1929, said:

“. .. we are bound by authority to hold that a vesting, according to a formula
cuch as that of the Act of 1929, did operate to confer upon a highway authority
in respect of some part of the land, which although indefinite in extent
included the essential surface (that is, essential for the purpose of tithe,
tithe rentcharges and the Tithe Redemption Act), a legal estate known to the
law, namely, a fee simple determinable on the happening of a particular event -
the event of the land in question ceasing to be used 35 a highway".

And in similar terms, at p 403, the learned Master of the Rolls continued-

"I think, therefore, that these cases show" - he had been referring to a
number of the authorities to which our attention has also been drawn - "that a
highway authority, which had vested in its highways in that statutory form which
I have already menticned, acquired an estate known to the law, namely, a fee
simple determinable.”

The second concession which Mr. Wood made was that the remedies possessed by
a highway authority by virtue of the Highways Act 1980 are additional to any
common law powers it may possess. Again, I need only refer to one brief passage
in one of the cases that was cited to us, that of Reynolds v Presteign Urban
District Council [1896] 1 GB 404, where Lord Russell of Killowen at p.609 said

(Tranccrint:Acsnciatinn)




* "] think, however, that 1f they are abl
or encroachment, they have the same right dgual h
his own property. Where there is an encroachment on or obstruction to private

&Jperty, the owner 1s entitled to remove it. As regards the cutting of {rees,
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House of Lords, in the recent case aof Lemmon v Webb, held that it was not

gn necessary to give notice to the owner of trees overhanging the land of an
adjoining owner before the latter cut the branches which overhung. With respect
to encroachments on or obstructions to highways, it is undoubtedly true that
there are statutory provisions pointing out particular means which the local
authority may adopt in order to obtain the removal of the encroachment or
obstruction; but, in my opinion, those provisions are not intended to be
exclusive. They are provisions not necessary but supplementary to the right to
remove - provisions to which the local authority can resort if they so desire”.

I think that it is also helpful to quote a short passage from the judgment of
Lord Diplock in Greater London Council v Jenkins [1975] 1 All ER 354, [19751 1
WLR 155. The facts are not material for present purposes. There the learned
Ltaw Lord, sitting in this court, referred to an earlier suggestion by the then
Vice Chancellor that the court had a discretion in so far as order 113 was
concerned, but said at p 157:

(Transcript:iAssociation)

"For my part, I am unable to see that the court has any discretion to prevent
a8 plaintiff using this procedure where the circumstances are those described in
the rule. So, while agreeing, as I do, with the Vice-Chancellor's construction
of the rule, I personally would disagree that the court has any discretion to
prevent the use af this procedure where circumstances are such as to bring them
within its terms"

With that introduction, I turn back to order 113, rule 1. In the instant
case the highway authority is a person claiming possession of land. Their
affidavit, which is in the papers and which was filed pursuant to rule 3 of the
order, clearly shows their interest in the land. Being entitled to that
interest then, prima facie at least, the highway authority is entitled to
poscerssion of this particular highway.

Cﬁhtinuing, this highway authority does allege that it is occupied solely by

a person or persons who entered into or remained in occupation of the highway
without the authority's licence or consent. By the affidavits in support of the
originating summons which have been filed, the circumstances in which this land
has come to be occupied by the defendants and other persans unknown without the
licence or consent of the highway authority, have been set out in detail. It
seems to me clear beyond a peradventure that no agther interpretation of the
facts is possible than that these defendants and the other persons unknown are

(Transcript:Association)

wrongly in occupation of the highway. I think it matters not that each several
caravan is at a separate point aon the highway. In the course of the argument
the court put to Mr. Wood the circumstances in which squatters occupy one
particular room in a larger house containing a number of rooms. I see no reason
why an order for possession under aorder 113 cannot be made against those
squatters in respect of the house as a whole, even though on the evidence they
can be shown only to be in occupation of the particular room in that house.
Quite clearly they are trespassers in the house, just as I think that each and
every one of these defendants named and unnamed are trespassers on the highway.
It is in respect of trespassers who are wrongly in occupation of land that the
order provides a summary, expeditious, efficient and economic method of
obtaining possession. cf. University of Essex v Djemal [19801 2 All ER 742,
(19801 1 WLR 1301.

So far as Mr. Wood's main contention is concerned, however, namely that the
extent of the occupation by each of the several defendants does not constitute,
as he put it, any ouster of the plaintiffs' possession of the whole or any part
of the highway, effectively because the public still use it, in my judgment that
matters not. As I have said earlier, these defendants are clearly trespassers
on the highway, just as squatters are trespassers in derelict premises. That
there has been no complete, or near complete, blockage of the highway by the
large number of caravans that there are, spread over the length of about a

(Transcript:Association)
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Allied to that point was the final point which Mr. Wood pressec

courd, based upon the word “sclely” in rule 1 of order 113. His su
« that as any one of these defendants does not occupy the whole highway, U

fendant cannot be said "sclely" to occupy the land of which the local
vthority now seek to obtain possessian. For my part, I do not think that tne
word "solely" in rule 1 of order 113 is used in that sense at all. It
contemplates premises that may be occupied by, let us say, one person who has 2
right to occupy, and a number of people, whom he may perhaps have let into
occupation, but who do not have any right to occupy. In those circumstances -
and one can very well understand the reason why - it has not been thought right
to enable the courts to make a swift order for possession against one or more
defendant who may have a right to be in possession. It is only when 3ll those
in occupation of the relevant premises are there without the licence or consent
of the person entitled to possession that it is appropriate to proceed under
order 113.

Fow 3

For the reasons which I have sought to give, in my judgment this is a clear
case. These defendants are trespassers on the land in which the highway
authority, the first plaintiff, has a fee simple determinable. The highway
authority is entitled to possession. In my judgment the learned judge was

(TranscriptiAssociation)

entirely right to make an order in their favour under the procedure provided by =>.
order 113 and I would dismiss this appeal.

JUDGMENTBY-2: GRIFFITHS LJ

JUDGMENT-2:

GRIFFITHS LJ: The facts of this case reveal that a large number of persons
have encamped themselves on a part of the Green Lane and the land immediately
adjoining it, near Salisbury. GSome of them have been there for a long time;
they are living in various types of dwellings, some in caravans, some in tents
and same in other structures. They have no right to be there at all; they are
all trespassers; they do not have the permission of the owners of the land
adjoining the Green Lane, nor have they the permission of the local authority,
who are the highway authority in whom Green Lane, which is an ancient highway,
is vested.

It is conceded that, as they are trespassers, both the landowners and the
Wiltshire County Council, the highway authaority, are entitled to have them
removed, and the only question before this court is whether or not the use of
order 1132 was the use of an appropriate process to obtain a court order for
their removal.

(Transcript:Association)

They are squatters. Order 113 had to be introduced in order to provide
landowners and others with a reasonably expeditious and inexpensive way of
recovering their land when it is invaded by squatters; and I myself would be
very troubled if I found that, in the circumstances of this case, where there
has been a massive squatting, this summary and reasonably economical procedure
was not available.

It is conceded on the autharity of this court in Tithe Redemption Commission
v Runcorn Urban District Council (19541, Ch 383, [19541 1 All ER 653 that the
highway authority are in possession of the surface of the highway and of so much
of the subsoil beneath it as is necessary for the discharge of their function as
a highway authority. It is conceded that if some persons went into occupation
of the Green Lane so completely that it was utterly blocked and that no person
could pass and repass along it, in those circumstances an action for possession
would lie against those persons at the suit of the highway authority. It must
follow from that, as order 113 is purely procedural and is intended to be an
expeditious and economical way of recovering passession where the plaintiff
would be entitled to proceed by a writ for possession, that order 113 pracedure
would lie in such circumstances. But as I understand the submission that has
been made, it is that because the caravans, tents, structures and so forth are
pitched on, and adjacent to, the highway but do not at any point completely
obstruct it, neither a writ of possession nor a summons under order 113 will

(Transcript:Association)
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~For my part I entirely reject that submission. If the highwa)
finds that some person has come upon their highway and set up house Uj
,*either in a caravan or in a tent, he is entitled to proceed against that |
.writ of possession, and furthermore he is entitled to use the procedurt
ier 113 if he so chooses. I regard that as decided, if a decision on su
point were necessary, by the decision of this court in University of Essex
Djamal [1980] 2 All ER 742, [19801 1 WLR 1301, in which it was pointed out that
where a part of land {s occupied, nevertheless order 113 can be used to recover
possession of the whole of the land.

Here, beyond doubt these people are occupying a part of the highway,
possession of which is vested in the highway authority, and the highway
authority is entitled to tell them to go; if they will naot go, they are clearly
in adverse possession of part aof the highway. That is the situation here and,
that being so, a writ of possession lies against them, or alternatively the
expeditious procedure under order 113.

For these reasons, and for those given by my Lord, I agree that this appeal
fails.

(TranscriptiAssociation)

JUDGMENTBY-3: STEPHENSON LJ

JUDGMENT=-3:
STEPHENSON LJ: I agree with both judgments.

X =

For a party to avail himself of order 113 of the Rules of the Supreme Court
he must bring himself within its words. If he does so the courts has, in my
judgment, no discretion to refuse him possession, even if he is not using the
rule for the purpose, or mainly for the purpose, of overcoming one of the two
shortcomings of less summary procedures which are referred to in the Supreme
Court Practice notes to order 113. It is not so much the object aimed at by the
order, and rule 1 of it, which the court has to consider, as what its plain
language fairly and squarely hits. This seems to me to be in line with what
Ltord Diplock said in the passage quoted by my Lord, Lord Justice May, from
Greater London Council v Jenkins [19751 1 All ER 354, [19751 1 WLR 155.

What do the words of the rule require? (1) Of the plaintiff, that he should
have a right to possession of the land in question and claim possession of land
which he alleges to be occupied solely by the defendants. (2) That the
defendant, whom he seeks to evict from his land, should be persons who have
entered into ar have remained in occupation of it without his licence ar
consent.

(Transcript:Association)
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I agree that the plaintiff authority are qualified, by the peculiar interest
which they have in the surface of the highway, on the authority of the decisions
of this court in Foley's Charity v Dudley Corporation [19101 1 KB 317 and in
Tithe Redemption Commission v Runcarn Urban District Council (19541 1 Ch 383,
{19541 1 All ER 653 which the learned judge followed. And the other plaintiffs
have a right to possess their own land adjacent to the highway.

That, in my view, is the end of the appeal, because I do not see how it can
be argued that the defendants are not persons who entered into and remained in
occupation without the plaintiffs' licence and consent. They are the only
occupiers of this highway, and their occupation of many parts of the highway
affects the autharity's right of possession of the whole highway, including its
unoccupied parts, and entitles the authority to passession of the whole highway:
see University of Essex v Djamal [19801 2 All ER 742, [1980] 1 WLR 1301, in
particular per Lord Justice Shaw at p 1305 D.

.

\V/

For these reasons I agree that the appeal should be dismissed.

DISPOSITION:

Appeal dismissed; no order as to costs, except that the costs be paid out of
the legal aid fund unless the Law Society objects within ten weeks from today's
date; legal aid taxation of costs of defendants who are legally aided.
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ANNEX B

FACTUAL BACKGROUND TO THE SITUATION

This paper sets out, for Ministers, the factual background to the situation
at Greenham. A difficulty is that two of the potential litigants in any
concerted action - Berkshire County Council (Berkshire) and Newbiry District
Council (Newbury) - cannot be approached at this stage. Thus although the
contents of the paper have been agreed by officials of the Ministry of
Defence (MOD) and the Department of Transport (DTp) which, together with
Berkshire and Newbury would appear to be the potential instigators of any
action, the information relating to the position of the councils is
necessarily second hand and less detailed. The paper has also been agreed

by officials of the Home Office (which is co-ordinating the current exercise),

the Department of the Environment and the Lord Chancellor's Department.

The history and pattern of land ownership.

')

o RAF Greenham Common occupies some 860 acres Greenham and Crookham
Commons which, excluding the are now covered by the 2hl se, extend to

some 410 acres. In addition the base covers some 50 acres of land which

is not common land. The land comprising Greenham Common (including that

now occupied by M6D) was purchased by Newbury Borough Council from the estate
of Mr L H Baxondale on 4 February 1939. Later that year the ocouncil executed
a deed under section 193 of the Law of Property Act 1925 to grant public
access for air and exercise. DBy virtue o

the deed had the affect of making it an offence drive vehicles, camp

or light fires on the Common. In June 1930 Mr A S B Tull, the owner of

Crookham Common (including thet part now occupied by the base), had executed

a similar deed in respect of that Common.

3 In 1943 the area now occupied by RAF Greenham Common (together with
the 180 acres later sold to Newbury) was requisitioned by MoD under the
Emergency Powers (Defence) Act 1939. Under powers conferred by section 9
of the Defence Act 1842 MoD purchased the requisitioned common land
(Crookham Common in 1955, and Greenham Common in 1960) and by 1960 had
purchased the remaining 50 acres of the land covered by the base from the
various landowners concerned. During 1960 MoD revoked, in respect of the

part of Greenham Common it owned, the deed under the Lgw of Property Act




giving public access. In 1982 180 acres of Crookham Common were sold by

MoD to Newbury. During February 1983 Newbury revoked, in respect of the
parts of Greenham and Cookham Commons now owned by MoD, the deeds previously
executed under section 193 of the Law of Property Act 192b. It then
proceeded on 26 Ju 1963 to make a Scheme of Management under section 1 of
the Commons Act i able to regulate the Commons.
Besides conferring a power to make byelaws, the Scheme provides that the
Council shall maintain the common free from all encroachments and not

permit any trespass, that all rights of common are unaffected, and that all

v
o
inhabitants have a free right of access to every part of the Common. On

10 August 1983 the Council made byelaws, applying to both Greenham and
Crookham Commons under the Scheme of Management. The byelaws were confirmed
on behalf of the Home Secretary on 7 November and came into force on

21 November 198%. In March 1983 MoD had also revoked the deed executed under
the Law of Property Act 1925 in respect of its part of Crookham Common -

thus extinguishing the public right of access over the land owned by MoD.

b, The rights of common over Greenham and Crookham Commons were subject

to registration under the Commons Registration Act 1965. Some 34 people
have registered rights of common over Greenham Common, while there have been
29 such registrations in respect of Crookham Common. MoD are not aware that
any of the rights of common over the lJand occupied by RAF Greenham Common
have been exercised. While it cannot be established with certainty without
approaching Berkshire, the likelihood seems to be that the rights of common

over the land owned by MoD are still effective.

Se As highway authority in respect of the A339 trunk road which runs

by the south of the base, DTp own a comparatively small triange of land

on either side of the access road linking the A339 to the main ‘gate. In
February 1964 this land was acquired by DTp from Newbury Municipal
Corporation under the Provision and Improvement of Highways (Berkshire)
Compulsory Purchase (No 1) Order 1959. The land was purchased in connection
with the diversion of the A3%9 and the creation of a juntion between the
A33%9 and the access road to the base. Berkshire is the highway authority

in respect of the remaining roads in the area, including Burys Bank Road

1

which follows the northern perimeter of the base and Brackenhurst Lane which




runs from the A339 to the contractors gate at the south of the base.

This does not necessarily mean that Berkshire owns the land covered by

the highways (ie the road and its ver : but its powers as highway

authority would a w it to undertak example, court proceedings

against trespassers. (It should be noted that the section of the access
]

road to the base between the highway boundary and the main te

of the highway).

ownership of the lnd within the base,

land north of the base, and one to the south. The

N

Greenham Lodge,contains housiﬁg f

for United States' Air Force (U
second, which con ns the used Butts ranges is in a densely wooded

area and forms part of an area de: ted in 53 a site of special

scientific interest under section 28(?) : e Wil nd Countryside

Act 1981. This designation effectively prevents any de opment and MoD

in the ocess of trying to dispose of the land.

7o There are no other significant areas of land in public ownership in

the immediate vicinity The boundary of the privately owned

golf course to the north the base is close to the perimeter, but in the

past protestors who have strayed onto the land have moved off when told by

the police that they were on private, rather than public, land.

History of the protests at Greenham

£
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1980 Francis Pym, the then Secretary of State for Defence,

announced in the House of Commons that Ground Launched Cruise Missiles
(GLCMs) would be deployed at two bas in England - RAF Greenham Common
and RAF Molesworth. > first missiles were to arrive at Geeenham in
1983, In August/September 1981 the first 'pea ¢ was established nea

DAT O
nAl

the main gate at ireenham Common on common land owned by Newbury. The
camp consisted of around a dozen women, with several children, living in

seven or eight caravans. In the early part of 1982 Newbury evicted the

protestors (we think using the entitlement of a person with a right to

occupy land to use self help to remove trespassers, without resorting to
civil proceedings) who then moved onto the DTp land alongside the junction

between the A339 and the cess road. During July 1982 DTp gave notice

- o

sonnel.

"




that it intended to take action udder section 143 of the Highways Act

to remove the protestors'

caravans from the DTp land as they were obstructing
the line of sight of traffic using the junction. In

proceeded to remove the caravans under section 143 of the 1980 Ac

then banked up its land with earth and stones to prevent the return

the caravans. DTp have not taken any action against the protestors since
then. As a result of the action by DTp in September 1982 the protestors
moved back onto the common land owned by Newbury. On 9 March 1983 Newbury
obtained a high court injunction against 21 protestors which required them

to leave the common land, not to re-enter, and not to conspire with others

5 (a further part prohibiting the women from conspiring to incite

pass was refused). On 10 March Newbury obtained from the

an order for possession of land under Order 113 of the Rules
of the Supreme Court against 161 named women "and persons unknown". The
order was enforced by the Sheriff and the women subsequently moved the
structures which had previously been on common land énto the DTp land near
the junction between the A339 and the access road, (when, on occasion, the
structures then erected on DTp land have obstructed sight lines at the
junction the protestors have been willing to move them when asked to do so
by the police, thus avoiding any obstruction of the highway). Informal
contacts with Newbury have suggested some dissatisfaction with the efficacy
of these proceedings. Difficulties were experienced in naming protestor
for the purposes of the proceedings for an injunction, and the injunction
was only, apparently, enforceable against the persons named. Newbury felt
that the civil proceedings did not provide an effective remedy given the
changing population of protestors and the surrounding events at Greenham
(presumably the large set-piece demonstrations). Since March 1983 the council
has relied upon their common law rights to remove trespassers (using
reasonable force if necessary) and, more latterly, the byelaws (see paragraph

17 below).

9. Whilst the protestors have been encamped at Greenham there have been
various instances of attempts to enter, and actual entry into, the air

vase. It would appear that from time to time the protestors weaken the
perimeter fence by cutting away with bolt cutters at the supporting wires,
thus making it easier for the fence to be breached during the large set-piece

occasions, and at other times. This activity, and the resultant weaknesses




in the fence, are difficult to detect given the nine mile length of the
perimeter. When protestors have been apprehended inside the fence it has
sométimes been difficult to prove that they have been responsible for
cutting the holes in the fence through which they have entered, as they

have not been in possession of bolt cutters, and other people have committed

the damage for them. 1 such cases the protestors can only be removed

trespassers. On 27 Decembe 1983 two women entered the base having got

through the external and internal security fences and broke into a control
tower which is used only during the infrequent take-offs and landings at
the base. On this occasion the women were charged with causing criminal

o

damage in breaking into the building.

In addition to such small scale activity there has been a number of
larger, set-piece,demonstrations at Greenham Common. Some have been
peaceful and orderly, and caused no disruption of the bas Examples
include the encirclement of the perimeter on Sunday 12 December 1982, and
the events on 1 April 1983 when about 50,000 people formed a 14 mile human
'chain' between Greenham, Burghfield and Aldermaston.
concerted attempts at obstruction. For example, between 4 and 8
supporters of an "International Women's Blockade" attempted to blockade the
gates. The maximum number of women involved at any time was about 550.

The police maintained access to and from the ba making a total of 115
arrests for obstruction. And on 15 November 1983, 141 women were arrested

1

for attempting to obstruct the gates.
e demonstrations between 4-8 July 1983 also saw the first serious
to cut the perimeter fence with bolt-cutters: on 6 July, 17 women
entered the base by this means, and it was found that large sections of
the fence could be cut down quickly. On 29 October, some 40O women managed
to cut down about 2,000 yards of the 9 mile fence, despite the presence of
700 police officers and over 2,000 military personnel inside the base.

197 women were arrested, principally for criminal damage. On 11 December,
between 3.00 pm and 5.00 pm some hundreds of 20-25,000 demonstrators
round the base attacked the fence at various points sometimes using
bolt-cutters but otherwise shaking and pulling sections down with their
bare hands. About 1,000 officers, 30 of whom were injured, were deployed,

and there were 57 arrests, principally for criminal damge.




12. The continued presence of the encamped protestors (with the resultant
threat to the perimeter fence) combined with the large set-piece demonstrations,
placed a considerable burden upon the police and military resources.
situation at the base is relatively quiet Thames Valley Police leave
to be policed through regular visits by beat officers, with a
and ten constables available in an emergency from Newbury police
station. But during the demonstrations in late October and November
connected with the deployment of cruise the police were using some 400
officers during each 24 hour period. During large demonstrations at the
r, and on 11 December, some 1,000 officers were deployed.
he cost of the additional police deployment vary according
basis used, but Thames Valley Police have estimated the cost to be
in the region of £2.8 million in this financial year. Central government
contributes some 65% of the cost of policing under normal arrangements,
and the Home Secretary has made available to the police authority an
additional £1.5 million from the contingency reserve in recognition of the
exceptional and unforseeable additional costs of policing at Greenham. As
to MoD personnel, prior to the deployment of cruise and the large demonstrations
in December over one hundred additional personnel were present at the air
base as a result of the protests. Since then over four hundred additional
personnel have been at the base. During large demonstrations up to 2,000
additional personnel have been on duty. Besause servicemen receive no
overtime, and would in any case be being paid if not on duty at Greenham,

it is not possible to provide an estimate of the total cost of this

additional manpower,

Previous court cases involving the protestors

Principally for offences committed during the demonstrations at
eenham, although also for offences committed on other occasions,
'hames Valley Police have arrested over 1,000 people while MoD police

have arrested in the region of 400 people. Some 800 cases have been

brought to the courts so far. prosecuted the protestors have
(-

tended to attempt to rely on novel defences which, they argue, justify
their actions. Thus defendants have argued that although they are in

breach of the law in this country, they are acting in accordance with
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The position is, however, fluid and this tendency } been

e 2 : - b
recent activity of Newbury in enforcing its byelaws (see

. n 5 January there were nine camps situated at various

the perimeter fence (211l but one at gates). The

here were some 145 tents and other structures,

average of about 100 people. By 24 January three
ampments had been removed from land owned by Newbury as a result
4+

action by its offi s under the byelaws. The police

at some 40 to 50 protestors were present.

1

ice have indicated that on 4 February there were

amp, situated either side of the access road from the

~

lhere were 29 tents and other structures (consisting of

constructed from plastic sheeting) and five vehicles.
ncipally on Newbury land, with some
iguous land owned by DTp;

te, on MoD land between the

together with two

ate F. o the west of the gate by the fence, there
tents or other structures. The camp was situated on

by Berkshire;

ast of this gate, on land owned by Berkshire,

Do
tents and structures and one vehicle;

between the fence and the

owned by Berkshire, there were 16 tents and other

structures, with two vehicles;

a

on

wi

camp at the contractor's gate. 50 yards each of the gate,
common land, there were 28 tents and structures, together

th three vehicles.




In total the tents and structures were occupied by an average of something
fewer than 50 protestors. this i ates not all the tents and

ructures are continually occupied. I ‘ nista interpret
the current low level of activity as par : general decline 5 the

numbers present have varied considerably since the first camp was established

in 1981. The numbers can swell quickly on particular occasions when the call

Uil

goes out for further supporf; often reach 200 with weekend supporters
and many more when the w i 2asal The police have reported that

at the moment of the long N res ) at the camps are absent, having
been replaced by other protestors. Apparently this has occurred before at
this time of year, with the 'regulars' returning after a break of two or

three weeks.

Recent action by Newbury District Council

i . . . - \ 1 T 1
17. It has already been indicated (paragraph 3 above) that Newbury has
C

made byelaws regulating Greenham and Crookham Commors., The following
byelaws appear to be relevant to the position of the protestors encamped

on the common land;

byelaw no 12: A person shall not without lawful authority camp or

light any fire on any part of the common.
o J

byelaw no 13: An officer of the council may after due warning remove

any structure etc erected or placed on the common in contravention of

the byelaws.

bvelaw no 15: A person shall not, without the consent of the council
b ~ & 9 ]
or other lawful authority, erect on the common any building, shed,

tent, fence, post railing or other structure or fix bills placards or

-]

notices on trees, fences, erections or notice boards on the common.

byelaw no 16: A person shall not intentionally obstruct or hinder

o

any officer of the council in the exercise of his powers or dutie

under the byelaws.

byelaw no 17: Any person who contravenes the byelaws commits an

offence with a meximum penalty of a fine of fifty pounds. (There is

L

no power of arrest).
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At a meeting of Newbury on 13 December the council was informed that

had been an increase in the number of camps on the common land, and that
.

al

these could be expected to ihcrease once DTp took action to clear its land

oe

a

. 5 R 20 \
in connection with its road improvement scheme (see paragraph 13 below).

The council then decided to tak ction under byelaw 13 to remove the
structures concerned. An existing employee has taken on the role of
two bailiffs have been employed to patrol the
Prior to Christmas encampments near gates
The police were present, but
The protestors immed y began to reassemble their
The structures near gate H were moved back onto common
now been d again, whilst those near gate A are on land
Berkshire. Since Christmas officers of Newbury have taken action
to remove structures on a number of occasions. As yet Newbury have not
prosecuted any protestors for contravention of the byelaws and informal
contacts suggest that they would be reluctant to do so. The MoD land
immediately outside ge has 2en as a refuge by the protestors

since Newbury began to take action to enforce the byelaws.

Jepartment of Transport

road improvement scheme which, in widening and
access road from the A339 to the base, will consume part of
on which the principal camp is at present sited.
land is not covered by the scheme. The intention has been
land would be exchanged with Newbury for a piece of common
a bus bay. However, on 10 January, Newbury informed DTp
they were not prepared to make this exchange because of the considerable

nequality in the areas involved. (The road scheme will consume only a
rter of DTp's land and this would leave over 300 square metres of land
to be given to Newbury in exnhange for under 100 square metres of common
land needed for the bus bay.) Newbury officials have now suggested that
he council might be prepared to agree to an exchange of equal areas of

and, and this is being expdored. Once the road has been improved, any




attempt to camp on the land cove:
(e PR TR o S R s hi ochway ) »
(of obstruction of > highway);
DTp land to which that will not applye.

however, all the DTp land would be

fenced off. The scheme is at present due to

completion possibly in late May/early June.

structures would not be

- + o
was to begin.







