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PS/PUS

DEATH OF ARGENTINIAN PRISONER

The Secretary of State had a short
discussion with PUS about his note of 27th
April. The Secretary of State said that
his own inclination wes to delay notification
until tomorrow morning because of the
implications for the diplomatic process.,
However, if the Prime Minister and the FCO f
felt that the requirements of the Geneva |
Convention dictated notification tonight ;
he would go along with this. But in any
event notification should not be passed
until we had the name of the prisoner

concermed,
‘ H('('Lfatm
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DEATH OF ARGENTINIAN PRISONER

You will have seen the letter of today's date from the
FCO to No 10 on this subject. It was discussed at Sir Robert
Armstrong's meeting this afternoon. We concluded that:

a. we should fulfil the terms of the Geneva Convention
and that this evening the Brazilians should be asked to
pass on the necessary notification to the Argentinians;

b. the United States should be informed simultaneously;
¢. MOD should make a low key announcement.

2. The first two actions should be taken by the FCO and the
third by the MOD.

3 It was felt that we would be very badly wrong-footed if
we failed to fulfil the terms of the Geneva Convention. It
was also believed that we would be even more wrong-footed if
the news came from other scurces and that, in any event, once
we had set the notification procedure in motion we should act
speedily thereafter. ‘

4, I would be grateful to know if you agree. The Prime Minister
is being consulted.

>

FRANK COOPER
27 April 1982
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Foreign and Commonwesith Office

London SWI1A 2AH

27 April 1982

Dear o, S 2

Death of Argentine Prisoner

I understand that ODSA this morning decided that no
publicity should be given to the incident yesterday and
that we should take no further action for the time being,
pending further details from South Georgia. However, 1

/ enclose a copy of a note from one of our Legal Advisers
about our obligations under the Third Geneva Convention
in the event of the death of a prisoner, The important
point is that we are obliged to communicate immediately
with the protecting power (in this case Brazil). I also

/ enclose the text of the relevant article, No . 121._

- ODSA may wish to consider in the light of thisﬁ.the
timing of our notification to the Brazilians of this
incident. It is clearly important that we should not be
vilnerable to accusations that we have fallen down on our
legal obligations under the Geneva Convention. In the
view of our Legal Advisers, ignorance of the details of
the soldier's name and number wonld not constitute a valid
reason for not notifying the protecting power immediately.
We should avoid if at all possible a sitnation in which
news of the incident leaks out before we have notified the
Brazilians and in a way which will immediately put us on
the defensive about it, Against this, we c¢learly need to.
consider the implications for Mr Haig's efforts of
publicity about this incident which we must assume would
follow immediately any notification to the Brazilians.

ODSA may need to meet again to consider this, but it

might be helpful if the group of officials meeting under
Sir R Armstrong's chairmanship at 3.30 today could consider
it first. Meanwhile, it is possible that the news will
leak at any moment and the Prime Minister needs a line to
take in the House today, which could also serve as a press

/ line for ourselves and the Ministry of Defence. 1 enclose
a suggested line agreed with the Ministry of Defence and
our Legal Advisers. This overtakes any previous advice
already offered.

I am copying this letter to the Private Secretaries to
members of ODSA, to Sir R Armstrong and to Sir M Palliser. In
view of the nrgency I am sending this before Mr Pym, who is in
Luxembourg, has been consulted. He is aware of the incident.

Yovers

i
' (J E Holmes) %Lgnkp%
A J Coles Esq Private Secretarg‘ 3
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. KILLING OF ARGENTINE PRISONER OF WAR

. 1. . Keticle 13 of the THird Géneva Convention prohibits any

";f "unlawful™ act .causing the death of a prisoner of war and treats

such an act as a "serious breach" of the Convention.

o “Article 42 provides that:

“The use of weapons against prisoners of war,
especially against those who are escaping or
attempting to escape, shall constitute an extreme
measure which shall always be preceded by warnings
appropriate to the circumstances”. :

2. -The authoritative Red Cross commentary on this Article .

.makes it clear that shooting a prisoner of war who is.-

“threatening a member of the detaining forces is also covered:.

: - by ‘this provisien andwshooting to kil must,onty_be used as a

. Llast resort..

53, ‘Hitﬁouf kﬁouing,fhe fdlt details, it 1s impossible to say
whether or not an offence has been committed. But it is quite
. probable that this has happened. : '

4. Article 121 provides that when a prisoner of war has been -
.killed this must be immediately followed by an official enquiry
and a communication sent immediately to the protecting power.
It also provides that statements shall be taken from witnesses
especially those who are prisoners of war, and a2 report
"including such statements forwarded to the protecting powefr. .
1f the enquiry indicates guilt, the detaining power shall take
all measures for prosecution of the person or persens
responsible.. : ~ : ‘

Fe

Be We must therefore inform the Brazilian Embassy of the
death giving the name, rank and number of the prisoner of war
and tell them that an official enquiry has been instigated and
that the further information required by Article 121 will be
supplied to them as soon as.possible, We should also add that
if the enquiry would indicate guilt of one or more persens,
the facts will be submitted to the appropriate authorities for
the purpose of considering a criminal prosecution.

6. In view of the explicit terms of the Convention and the
likelihood that the story will inevitably leak soon, it would
seem preferable to pass the initial information without delay.
Even if there is no leak it would look extremely bad 1f we
waited, say, a week or more before passing on the information.

R 2
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The detaining authorities shall ensure that prisoners of war who have.. | - . Wit
died in captivity, are honour&blr ouried, if &ossible‘locording tothe giggs . 4  giveil
of the religion to which they befonged, and that their graves are respetted, d | graphs
. suitably maintained and marked so as to be found at any time. Wherever . . .- catego
ossible, deceased prisoners of war who depended on the same Power shall ‘ ' . mon-bt
ge interved in the same place. ' : : e R I belong
Deceased prisoners of war shall be buried in indjviffual graves unless . | % The
unavoidable circumstances require the use of collectjv¢ graves. Bodies may. - . { - means
be cremated only for imperative reasons of hysfene, on account of the Power
religion of the deceased or in accordance swith Mis express wish to this effect. A (2 % Thi
In case of cremation, the fact shall be stfited and the reasons given in - - i concer
the death certificate of the deceased. : ' i ) i tneind
- -In order that graves may alwdys be found, all particulars of burials ‘ ‘3 puson
and graves shall be recorded with a Graves Registration Service established . °‘iﬁ‘cif
. by the Detaining Power. Lists of graves and particulars of the prisoners of - oy S
. war interred in cemeterjes and elsewhere shell be transmitted to the Power - o ORI
; .on which such prisgners of war depended. Responsibility for the care of -~ f - .  corTes
I ese graves and £6r records of any subsequent moves of the bodies shall. - & °  ¢The
i rest on the er controlling the territory, if a Party to the present Con- ." -cerned
i % vention. ° provisions shall also apply to the ashes, which shall be . . {.° sions
b0ty 3 - kept by the Graves Registration Service until proper disposal thereof in S e mann¢
i J: agadrdance with the wishes of the home country. . et -4 L Lik
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! . Every death or serious injury of a prisoner of war caused or suspected e I
' to have been caused by a sentry, another tgrisoner of war, or any other 5 i -m}'ﬁ;
i -* person, as well as any death the cause of which is unknowa, shall be = - died i
: immediately followed by an official enquiry by the Detaining Power. .. -. = . tion w
1 - A communication on this subject shall be sent immediately to the Pro- =~ - § - - All
fi tecting Power., Statements shall be taken from witnesses, especially from by a
4 - .. those who are prisoners of war, and a report including such statements shall R
; be forwarded to the Protecting Power. ] P e
: Iftheenqui.ryindicatestheguﬂtofoneormorepmons.theDetaining il e A .ﬁmp.
Power shall take all measures for the prosecution of the person or persons .. - #- ' .~ ‘of wa
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; Part V.—Information Bureaux and Rellef Societies for Prisoners of-War A : m;l
i £ Ak'nCL! 122 & O el
{ Upon ¢he outbreak of a conflict and in all cases ofGecupation, each of the'
5 Parties to the conflict shall institute an al Information Bureau for Sl AL
-: prisoners of war who are in its powe eutral or non-belligerent Powers . neutr:
who may have received within thej itory persons belonging to one of the L T e
: categories referred to in Articled; shall take the same action with ‘respect to - - : ey
such persons. The Pow ncerned shall ensure that the Prisoners of War il% 4
! Information Bureau is“provided with the necessary accommodation, equip- ; - The
: ment and staff to”ensure its efficient working. It 'shall de at liberty to throy,
3 employ prjsefiérs of war in such a Bureau under the conditions laid down it as :
i in th tion of the present Convention dealing with work by prisoners of : : to the
i
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We have received reports of [such] an incident,
but do not yet have the full details. These are
being sought as a matter of urgency. As soon as they
are available, we shall take any action required of
us under the Third Geneva Convention. We shall keep

the House informed.




CONFIDENTIAL

Mr Fearn
PRISONERS OF WAR CAPTURED ON SOUTH GEORGIA

Arising out of the discussion at this morning's meeting
about the prisoners of war captured on South Georpia, I
attach a minute which I put up to the FPrivate Secretary
last night covering a draft PS letter to No.10. The ¥5
letter was, I believe, in fact delivered to No.l0 last night
because I was subsequently asked to provide a further.liote
giving chapter and verse for the view which I had expressed.
Accordingly, I also attach a copy of my further minute to
Mr Holmes of 26 April covering a Note on the legal position.

»

oo
Tan Binclair

26 April 1982 Legal Adviser
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A.J. Coles, Esq Private Secretary
Private Eecretary
10 Downing Street

Tow

Telephione Mo, Ext,

Depurtment

You will see from the enclosed copy of an
extract from Prime Minister's Questions this
afterncon that the Prime Minister stated that the
prisoners‘captured in South Georgia wure not
prisoners of war. Unfortunately, this is not an

accurate statement of the lepal position, althougn

_apparently based on briefing from the HOD. Tt

. . Exarfs fpud
i1s important that the position be waddsed,

The following is a form of words which the
Prime Hinister could use in the House early this
evening,or possibly even in her Panorama interview,

to set the position straipht:-—

"I wish to clear up a misunderstanding which me>
have arisen over the answer which I pave in

the House earlier today to a question from Sir
Bernard Braine. In it I was at pains to °
emphasis that a state of war does not exist
bebween ourselves snd Arpentina. DBut in sayin.
this I may have given the impression that the
Geneva Conventions dp not apply to the member:z
of the Argentine forces captured on South
Georpia and that they are not thercfore
prisoners of war. This is not so. The four

Geneva Conventions of 1949 (to which both

Argentina and Britain are parties) apply not

Jonly
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only when a state of war eiista but also when any other

armed conflict ariscs between two or more parties to the
Conventions. They also apply in all cases of partizl

or total occupation of teqpétcry. Thus, the Conventions
have been applicable since énd April when Argentina used

armed force against British forces and occupied the

Falkland Islands and, later, Bouth Georpgia. They will

i

remain applicable until all hostilities, and the

occupation, have ceased and all prisoners huve beeu

repatriated.”







PRISONERS OF WAk SaPIURED TH SOUTH CGECRGIA

Note by the 70 Tepal hsdvicer

>

1. The Geneva Convention relative to the trestment of Vrisoners
of war (to which both Arpentina and the UK are partics) was
concluded in aAupust 1949.

2. Article 2 of the Convention provides that;:-

"In addition to the provisions which 'shall be implemented

in pesce-time, the pregent Conventior shall apply to all
cases of declared war or of any other arwed conilict

which may arise bebtween two or more of the Hiph Conbracting
Parties, even if the clule of war is not recopnised by

one of them.”

Article 2 alsv provides thal the Convention shall:-
"apply to all cases of partial or totsl ccecupation of the

territory of a High Contracting xarty even 11 the said
occupation meets with no armed resistance’,

5. Article 4 of the smame Convention defines prisoners of war,
in the sense of the prescnt Conventlon, s persons belonging Lo
one of the folla&;ng catepories, who have fallen into the power
of the enemy. BS8ix catepgories arve listed, of which the most

significant is:

"members of the armed forces of a FParty to the contlictk
as well as mewmbers of wilitias or voluntucr COIrps
forming part of such arumed forces'

4, There is also a separale defined catepory of persons to
be tredted as prisoners of war under the Convention. Thg&g HIw:—

“(1) Persons belongine, or baving belonped, to the armed
forces of the occupied country, if the oceupying
Power considers it necessary by reason of such
allegiance to intern them, even thouph it haw
originally liberuted them while hostilities uere
poing on outside the territory it occuplies, in
particular where such persons have pade an
unsuccessful attempt to rejoin the armed forcog
to which they beionp snd which are engaped in
combat, or where tuey fail to couply with a
summons made to them with a view to internment.-

(2) The persous belonping to one of the cutepories

enumerated in the present Article, who have been
received by neutral or non-belligerent Powers on

/their



their territory and whom these Powers are required

to intern under international law, without prejudice
to any more favourable treatment which these Powers
may choose.to give and with the exception of irticles
8, 10 15, 30, fifth parsgraph, 58-67, 92, 126 and,

. where diplomatic relations exist between the Parties
to the conflict and the neutral or non-belligerent
Power concerned, those Articles concerning the
Protecting Power. Where such diplomatic relations
exist, the Parties to a conflict on whom these persons
depend shall be allowed to perform towards them the

* functions of a Frotecting Power as provided in the
present Convention, without prejudice to the functions
which these Parties normally exercise in conformity
with diplomatic and consular usapge and trealies.”

Neither of these two defined catepories of persons to be treated
as prisoners of war apply to the prisoners captured in South
Georgia.

5, In the circumstances, there is, in my view, no doubt whatso-
ever that the prisoners captured in South Georgia must be regarded
as prisoners of war within the meaning of the Geneva Convertion
of 1949 relative to the treatment of priscners of war.






