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FOLLOWING PERSOMAL FOP MALLABY, CAB|IMET OFF ICE, FROM APMSTROMG

1% | THINK THAT WE MAY BE COMING TO A CRUNCH POIMNT HERE ,

AT WHICH WE SHALL HAVE TO ASK FOR INSTRUCTIONS FROM LONDOMN,
THIS 1S HOT A REQUEST FOR SUCH IHSTEUCTIDHS, BUT | HOPE THAT |T
MAY EMABLE YOU AND OTHERS TO START THINKING ABOUT THE ADV|CE
WHICH MIGHT MEED TO BE GIVEN TO MINISTERS IN CERTAN
CIRCUMSTAMCES .

2: AN THE COURT OF APPEAL THIS MORMING WE WERE REFUSED LEAVE
TO APPEAL AGAINST POWELL'S ORDER ON DISCOVERY. TURWBULL HAD
INDICATED THAT HIS CLIENT WAS OLD AND SICK, THAT F|NANC AL
RESOURCES WERE LIMITED, AND, AT ONE STAGE, THAT HE 4OULL RATHER
DROP ALL HIS DEMANDS FOR DISCOVERY THAN BE OBL|GED TO ACCEPT
FURTHER DELAY |N THE MAIN PROCEEDINGS. THE BEST HOPE OF OVER—
THROWING POMELL'S ORDER ON DISCOVERY 1S BY MEANS OF A PUBL |G
INTEREST IMMUMITY (P11) CLAIM.

ﬂuﬁé .
Laiuﬁi'ﬁ. S{MOS SEEMS TO BE WILLING TC PROCEED WITH SUCH A CLAIM ON

n1S O, WITHOUT AUSTRAL [AN GOVERNMENT SUPPORT, BUT COUNSEL'S
ADVICE IS THAT OUR CHANCES OF SUCCEEDING OM OUR OWM ABE SMALL .
DAILEY WILL THEREFORE EXPLORE WITH THE SOL ICITOR GEMERAL TONGA-
ROM (20TH) MORMNING SYDNEY TIME THE POSSIBILITY OF COMMONWEALTH
GOVERNMENT SUPPORT FOR SUCH A CLAIM, HE wiLL SEEK TO FIND ouT
WHETHER, |F THEY WERE DISPOSED TO SUPPORT, THEY wWOULD BE FREPAPRED
TO DO SO WITHOUT SEEING ANY OF THE PAPERS IMN QUEST|ON, OR
ALTERNAT IVELY ON THE BASIS OF SEEING ONLY A SELECTION’OF THE
DOCUMENTS |N QUESTION, SUFFICIENT TO SATISFY THEM AS TO THE
MERITS OF THE CLAIM AND TS RELEVANCE TO AUSTRAL 1AN (AS WELL

25 BRITISH) PUBLIC INTEREST., TH|S OF COURSE ASSUMES THAT WE
SHOULD BE WILLING TO DISCLOSE SUCH A SELECTION TO THE COMMON-
WEALTH ATTORNEY-GEMERAL (AS WELL AS TO OFF(CIALS OF H)|s OFF ICE,
AS |0 AND PROBABLY DPMC) OR POSSIBLY |IF THE COMMONWEALTH ATTORNEY
GENERAL AGREED, ONLY TO CODD, AND IF NECESSARY SUBSEQUENTLY TO
THE AUSTRAL IAN COURT, |T MIGHT BE POSSIBLE TO ARRANGE MATTERS

50 THAT THEY HAD TO BE SHOWN TO THE COURT ONLY OM APPEAL (EITHER
TO THE COURT OF APPEAL OR TO THE H{GH COURT) AND NOT TO THE

COURT OF FIRST INSTANCE, WHICH WOULD BE POWELL'S COURT.




b, IF WwE DO NOT PROCEED WITH A CLAIM FOR PI1,
OR WE DO PROCEED BUT DO NOT SUCCEED, WE SHALL FACE A STARK
CHOICE: EITHER TO DTSCOVER THE Dﬂ?ﬁ”EHT OR TO ALLOwW THE CASE
TO ME DISMISSED,., THAT wWOULD BE THE CHOICE OH WHICH WE SHOULD
MEED IMSTRUCTIONS.

ﬁ. THE QUESTION wOUuLD BE WHETHER THE DﬂHASE TO NAT|DOAL
URITY WOULD BE GREATER IF wE DISCO ED THE JEUIEHTE TO BE
DIgpﬁUEHED THAN |F TE ALLﬂwES THE &SE Td BE DISWIQE

6. THERE ARE TwOQ POSSIBLE SETS OF DANGERS FROM EISCD?EHT'

A. THE DAMAGE RESULTING FROM DISCLOSING TO THE COURT
AND TO THE DEEEMDEMNTS THE MATERIAL TH THE DOCUMENTS TO BE
DISCOVERED SEM|-COLON

B. THE DANGER OF SETTING A PRECEDENT FOR D|SCOVERY OF
\ DOCUMENTS TO WHICH IN ENGLISH COURTS WE SHOULD EXPECT TO

SUCCEED IM A CLAIM FOR PII, AND THUS PUTTING AT_RISK OUR
Peﬁq?LLIJ_ﬂF SUCCEED NG [N P1| CLAIMS, INCLUDING ''CLASS'
CLAIMS, [N THE ENGLISH COURTS.

7. THERE ARE ALSO TwO SETS OF DANGERS FROM ALLOWING THE CASE
TO BE DISMISSED: S b

A. THE DAMAGE TO MAT|IOMAL SECURITY FROM THE- PUBL |CAT|OH
OF WRIGHT'S ROOK, INCLUDTNG TRE DAMAGE FROM THE COMTENTS
AND THE PRECEDENT FOR OTHER FORMER MEMBERS OF THE SECURITY
SERV JCE M{NDED TO PUBL |SH.

B. THE POLITICAL COMSEQUEHNCES OF EXPOS|EG THE GOVERMMENT
TO CHARGES OF '"'GIVING UP'* OR OF "'BEING DEFEATED''.

B THE DISCOVERY ORDER HAS BEEMN STAYED UNTIL MONWDAY

9& NMOVEMEER OR UMTIL FURTHER MOTICE. WE THUS HAVE A L|TTLE TIME
{N HAND, DURIMG WHICH THE MAIM PROCEEDINGS CAM CONTINUE WITH
FURTHER ROUNDS OF TURMBULL VERSUS ARMSTRONG, BUT, IF THE
AUSTRAL IAM GOVERNMEMT IS NOT WILLING TO SUPPORT US [N A P
CLAIM, OR 1S WILLING TO CONSIDER SUPPORTIHG US ONLY ON A BAS|S
WHICH WE COuULD NOT ACCEPT BECAUSE IT wOULD MEAN SHOWIMNG THEM
DOCUMENTS WHICH WE ARE NOT PREPARED TO SHOwW THEM, WE SHOULD FIND
OURSELVES, QUITE POSSIBLY BEFORE MOMDAY MORMING, IN A POSITION
WHERE WE COULD GO FORWARD WITH A Pl CLAIM ONLY OM OUR OWHN,
GIVEN COUNSEL'S ADVICE THAT WE SHOULD BE VERY UNLIKELY TO
SUCCEED, WE SHOULD MEED TO COMSIDER WHETHER MOMETHELESS TO GO
FORWARD, IM ORDER AT LEAST TO DEMOMSTRATE THAT WE HAD TRIED
EVERY POSSIBILITY OPEM TO uUS BEFORE ALLOWING THE CASE TO

BE DISM|SSED,

O IT 1S DIFEICULT FOR US HERE TO ADVISE SENSIBLY, SINCE WE

DO NOT_KHOW ENOUGH ABOUT THE DOCUMENTS {4 QUESTION, AND THEREFORE
AROUT THE DANGERS OF DISCLOSIMG EVEN A SELECTIOM OF THEM TO
MIGHAEL CODD QP THE COMMOHNWEALTH ATTORMEY GEMERAL (IF HE WAS
PREPARED T REGARD SIGHT OF A SELECTION AS A& SUFFICIENT BASIS

FOR SWEARING AM AFFIDAVIT N SUPPORT OF QUR CLAIMY. “WE HAVE
ASSUMED FROM YOUR TELMO MJSC 371 THAT THERE IS HO QUESTION OF
DISCOVERY HFTﬂLL_IﬂE*DﬂEyHEHTEmIﬁ_IHE COURT AND THE DEFEMNCE,

AMD WE ACCEPT THAT WE SHOULD BE GLAD TO KNOW WHAT 15 YOUR

PROVISIONAL VIEW ON THE POSSIBILITY OF EXHIBITING A SELECTION

OF DOCUMENTS TO MICHAEL CODD AND/OR THE COMMOMWEALTH ATTORNEY
GENERAL AND IF NECESSARY THE COURT IN ORDER TO SECURE AUSTRAL |AN
GOVERMMENT SUPPORT FOR A Pl CLAIM SEM|-COLON OR WHETHER YOU
THINK THAT THAT |S OUT OF THE QUESTION, EVEN |F THE POSSIBILITY
OF AUSTRAL AN SUPPORT, AND THEREFORE OF SUCCEEDING IM THE

CLAIM, TURNS ON IT.




- @

10. 0N THE FACTORS DISCUSSED IN PARAGRAPHS 6 AND 7, | DO NOT
DISCOVER ANY OF THE DOCUMENTS USED OR REFERRED TO IM THE
PREPARATION OF THE PRIME MIM|STER'S STATEMENT OF 26 MARCH 1981
(THOUGH THERE HAVE BEEN IMDICATIONS |l THE COURT OF APPEAL THAT
TURNBULL HAS DROPPED OR wOULD BE PREPARED TO DROP THAT PART OF
HIS DEMANDS). ON 6B, IT SEEMS TO ME TO BE VERY IMPORTANT NOT
TO PUT AT RISK THE [MTEGRITY OF OUR ENTITLEMENT TO CLAIM P

IN THE ENGLISH COURTS. | DO NOT KNOwW HOW FAR WE SHOULD R|SK
DOING SO By DISCOVERING IM AUSTRALIA DOCUMENTS WHICH WOULD BE
PROTECTED BY PI| IN ENGLAND, ON 74, THE THTRINSIC DATTAGE FROM
PUBCTCAT IO OF THE CONTENTS OF WRIGHT'S BOOK MAY BE LIMITED,
GIVEN THE AMOUMT ALREADY PUBLISHED IN PINCHER AND ELSEWHERE
SEM]-COLON AMD OMCE THIS CASE IS OVER WE SHALL BE FREC TO
REASSERT AMD RE JNFORCE WHAT THE PRIME MINJSTER SAID |N MARCH
1991 ABOUT THE HOLLIS ALLEGATIONS. THERE REMAINS THE DAMAGE
DONE BY THE FACT THAT TH{S wOULD BE PUBLICAT|ON BY AN INSIDER,
THE QUESTIOM HERE IS WHETHER WE HAVE GONE FAR ENOUGH w]TH THIS
CASE IM AUSTRALIA, EVEN |F IT DOES NOT SUCCEED, TO DEMOMSTRATE
SOTH OUR DETERMTWAT|ON TO_STOP INSIDER PUBLICATION IN ENGLAND
AND (IF WE HAVE TO STOP SIMPLY [N ORDER TO AvOlD DISCOVERY OF
DOCUMENTS FOR WHICH WE SHOULD HAVE PI| IN ENGLAND) A CONSI|DER-
ABLE DEGREE OF PROBABILITY THAT WE SHOULD BE ABLE TO SUCCEED N
A SIMILAR CASE IM EMGLAMND, | EXPRESS NO V|Ew ABOUT 7B, SAVE
THAT THERE OBVIOUSLY wOULD BE SOME POLITICAL EMBERRASSMENT.

| SUPPOSE THAT THE MAIN DEFENCE wOULD HAVE TO BE THAT WE WERE
MOT ABLE TOD PERSUADE THE AUSTRALIAN COURTS TO GRANT US P,
THAT WE HAD CONCLUDED THAT THE DAMAGE TO NAT|OMAL INTEREST FROM
DISCOVERY wouLD BE GREATER THAN THAT FROM DROPPING THE CASE

AMD ALLOWING PUBLICATJON OF WRIGHT'S BOOK TO PROCEED, BUT THAT
THE GOVERNMENT'S POLICY ON THE DUTY OF COMFIDENTIALITY AND OM
INS IDER PUBLICATION PEMAINED UMCHAMGED AND THE GOVERNMENT WOULD
COMT INUE TO SEEK TO EMFORCE IT IN THE ENGLISH COURTS, THAT
COULD, | SUPPOSE, ENTA|L TAKING STEPS TJ TRY TO PREVENT DIS=-
TEIHUT1QH OF “WRIGHT'S BOOK |1 THE UNJTED K|HQEHM, AMD POSS|PLY
ALSO CONSIDERATION OF SONME ACTION AGAINST ARIHUR MABTIM, WHO
HAS CLEARLY BREACHED HIS DUTY OF CONFIDENTIALITY AGAIN WITH
FREEMAN AND PENROSE, DESPITC THE WARMNINGS GIVEN TO HIFM AFTER HE
BREACHED )T W|TH WwEST, —

11, THE PURPOSE OF THIS MESSAGE |S TO CONTR|3BUTE TO YOUR
THINK|NG, AND GIVE YOU SOME IDEA OF MATTERS AS SEEN FROM HERE,
* AFTER ALL THAT HAS HAPPENED, WE HERE HAVE A NATURAL DESIRE TO
CARRY THE CASE THROUGH TO A CONCLUSION, IN THE HIGH COURT oF
AUSTRALIA IF NEED BE. BUT WE RECOGMISE THAT THE DECIS|ON WILL
HAVE TO 3E TAKEM ON A COOL CALCULAT|ON OF CONFLICTING CONSIDER-
ﬁT:ﬂH?Dg: PUBLIC IMTEREST, WHICH CAN IN THE END BE MADE OHLY
IN LONDON,
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