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MR WICKS

The Peter Wright Case: Discovery of Documents

My submission of yesterday described the documents which
we are being pressed to discover to the court in Australia
mp—— - C
and the procedure for making a claim of public interest

e -

e —

immunity (PII).

i The Australian Government have now said that they will

SQEEEEELbe giving evidence in court on Monday 24 November,
a claim by us for PII on classes of documents. They would
say that, if they were the plaintiff in the case, they would
be claiming PII. They would not require to see the documents
for which we were claiming PII. But the judge would have the
right to see those documents, and would ﬁ;ilikely to exercise

-

it. As reported in my minute of yesterday, the éffaﬁg advice

of our Counsel in Australia is that the ]udge could be

relied on to keep confidential the documents he saw for this

purpose.

3. The documents to be discovered are still as described in

—
paragraph 2 of my minute of yesterday, but our Counsel are

e

trying to limit the range of the damage assessments we would

e —

have to dlscmver. Instead of our dlECGV&IlﬂL assessments of
damage relating tu each earlier pub11cat10n in its entirety,

we wnu%d iscover them only 1in so far as they assessed likely
IR
damagelfrﬂm revelations to the authur by fnrmer members of

the securlty servlces.

e ——

4. The relevant file on the tElEVlSlﬂn interview by Cathy
Massiter in 1985 is a file of the Law Officers' Dcpartment*
It covers cun51deratlﬂn of the questlﬂn whether criminal
proceedings should be taken against Massiter or other people.
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The Attorney General has reviewed this file, which is not
sensitive in terms of national security, and decided that
it could be shown to the judge in Australia and that we

o F—— S —

would clalm PII on grounds not of national security but

hELdubE p0551ble criminal prosecutions were under consideration.

4o The files on the other four earlier publications are files
of the Security Service,and on Nigel West's book "A Matter of
lrubt" there are alsa Cabinet Office papers. We have made

fmlders which are attached of the papers from the files
which might relate to the demand for discovery.

6. Officials have looked at each paper in these folders, to
judge whether it is strictly rclevaut ‘to the demand for

dlSCﬂyery and whether it could be shown to the judge in

CGHHEEtlUH w1th a PII clalm. In51dc the front cover of each

folder is a summary of the contents and of officials' views.
'i-.._-——

7 These papers present broadly four types_ﬂf problem with

F a

regard to discovery -

(a) papers which relate to legal action contemplated

or taken by the Government in relation to publicatibn of

the earlier books, etc. The main example is Nigel West's
"A Matter of Trust" (green folder), where many of the

e ———— ——

papers are part of the negﬂtlatlnn thrmugh whlch_yc

e S— —— meei=wl =k
e ——— [ —

e i == e

(b) documents where sources of the Security Service are

—— —=r_

revealed or might be deduced;

d (c) papers concerning consideration within Government

e

o policy with regard to various publications before

they appeared;
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(d) assessments of the damage that forthcoming

pahllaatiana mrght da hlth comments on the contents

showing hhlah reralatlans were new and which were true;

D ——

such papers reveal the aamas aE maay members af the

5ecur1ty aad lﬂtElllLGﬂCL aar»rach,

8. Officials consider that papers in group (a) can be
——

shown to the judge in Australia in connection with a claim

p —

for legal professional privilege and, in the case of most
documents, for PII. Other groups are more sensitive.

The salient example of (b) is the identification i1in the
flagged paper in the pink folder about Wright's television
appearance in 1984 of Mr Glencross of the IBA as a source_

of the Security Service: In showing that document to the

judge, our people in Sydney could he asked to persuade hlm

that he need not know the name af the source,which would be

erased befare_ipe_aaaa@par waa_paased to him. Group (c) is

not very large. Difficult examples are flagged on the buff
folder of Cablaat Office documents and the blue folder
caacernlng Pincher's "Their Trada 15 Treachery". If our

Counsel are successful in narrawrag the demaad far discovery

on the lines described in paragraph 3 ahave we may avoid

showing complete damage assessments Egraup (d) above).

The most 51§aiflcant arample is flagged on the blue folder
on Pincher's "Their Trade is Treachery". This one goes so
far as to identify by name in paragraph 13 _persons who are

referred ta but not 1aeat1flad in the baak 1tself Another

51ga1f1:ant example is flagged in the buff folder of Cabinet

W

Office papers.

9. It would be an entirely new step for the Government to
show many of these documents to an outsider, namely the
Australian judge. We should obviously continue to negotiate
hard for further narrowing of the demands for discovery and
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should not show documents to the judge except where it is

—

HECESSET}' 1]'1 our interest in order T.'.IDI !'I'I.r.l}'{l]]'.llErE tllﬁ L]l..l.I'LLLb

of securlnh PII. But SuﬁjéLt to thuse points, it will
ultlmatel} be a questlﬂn of Shﬂhlﬂg the documents relevant

R

claim of PII. To give up that cl¢1m wﬂuld leave us with

an order for public discovery of sensitive documents, and

to avoid meeting that we would have to give up the main

Peter Wright case in Australia.

10. The attached documents have been shown to the Attorney

General who considers it a lesser evll to show the documents

to the judge, relying, as we must, on the assurances of
Counsel that the ]udgu w111 not shuw them to others. (There

15, of cnursc no question of showing them to the other side's

cxtremely hostile counsel, Mr Turnbull.) If the Prime Minister,

the Foreign and Lﬂmmﬂnwealth Secretary and the Home Secretary

agree, 'Sir Robert ﬂrmsﬁfﬁng should be 1n5tructed to work as

hard as possible to narrow the demand fﬂr discovery and to
————

show documents to the Judge unly when that is essential in

e
R SR

the interest of our PII clalm but ultlmately to show any

of the attached documents on a personal basis to the judge.

e

The Attorney General considers that, if we fail in our claim
for PII at first instance, we should appeal against that

i

decision; Sir Robert Armstrong could also be given

lHStTUCtlEﬂS to this effect.

11. Since Sir Robert Armstrong will need time to prepare
this complex material for the hearing on discovery on Monday
24 November, his instructions should leave London early on
Saturday 22 November (which is Saturday evening Sydney time).

N
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12. I am sending copies of this minute and the attachments
to the Private Secretaries to the Foreign and Commonwealth
Secretary and the Home Secretary, and to Michael Saunders
in the Law Officers' Department.

CL G Mallaby

21 November 1986
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