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Memorandum by the Secretary of State for Employment

I 5
oS¢k agreement fop my proposals for legislation in the

Coming Session.,

> : d

U“iOnT!fe response from industry to the Green Paper on Trade
legis),iuNities has shown that there is wide support !‘orI

ation to peq f bargaining power.

am O redress the balance o (3

furggrelﬁl?em that there is wide support in the country gores

ang ¢, 8¢tion to tackle the more evident trade union al gf.

Wage' 2*81N to tackle the uniquely privileged DOSILAER Sl

Tently 4.ONS under the law. The unions themselves are 5

flfect i, "OT3lised and will have difficulty in mounting

;' € Ccampaign of sustained opposition.

W 1 . .

Enp lieve ¢ Py h is right. The

l’ﬁerlmoyr:e"t Act 13§Os;:§ebg §§§§ :gzgg?cit has in practice

b chc-moad Y accepted., We must however keep up the momentum
Ee byt in doing so we must not go too far in advance
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pinion.

C .Equally, we must beware of

which 1s hawkish on trade union

sures which could be rendered
opposition of trade unions or

3 > mployers to seek the remedies

our objective must be to make changes

will stick and which can be readily :

>nded on clear grouns of principle.

I propose the following measures.

g public support for strengthening

ons in the Employment Act. This has
recent judgement of the European Court,

ind that the closed shop as such was in

n Convention of Human Rights. We cannot

utlawing the closed shop, but there are

ful further steps to be saken.in.ta_.cklmg its abuses and

<:;ving greater protection to individuals who do not want

boin a union.

I therefore propose:-

(a) Compensation. It is imperative to raise s?sbsi_;ant.:ially
the levels of compensation now payable for ur.lfalr d:'Lsr.nlssal

in a closed shop and in particular to establish a minimum ¥
level of compensation which approximates to the present maximum
to discourage dismissals. Someone on average earnings who
asked for reinstatement but was not awarded it could expect 00
under my proposals to receive compensation of more.than £20, .
The figure would be over £24,000 if his employer did not o
omply with an order to reinstate him. (The details of a &
Y proposals are in Annex 1). Enhanced compensation wouldego
aply to the generality of unfair dismissals, but to l;‘ei:v

ore readily defensible, needs to apply equally to un'a‘ties
smissal on grounds of trade union membership or activi .

C
n

b A right of action against the trade union. AT px_-es:nt
;129¢ union funds are at risk in cases OF d:.sml?sal.mthe
tlosed shop only if the employer "joins" the union in =
fhoccedings. I propose that the dismissed person himself
alould be able to "join" the union, ie sue the u?torilsafmion
esee STPloyer.  In the vast majority of casel ; ore readily
‘ioure which leads to dismissal. Unions shoul ould act as
a gocountable ang higher levels of compen§atlgn c:ew closed
sn; §nlflcarlt deterrent to unions in pressing 0rlosed shops.
PS and for the rigid enforcement of existing ¢

) Interin iple of

. "
"inge Relief. I propose to extend the PEIBRE.L w.o oy
FiWier"ﬁhich now applies only in case
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hip or activities,

to dismissal fop

rade ed shop. This means that an employer
L,m@el»»i“wd inue tg pay a_dlsmlssed employee
4 be Orc se is heard by an industrial tribunai,

Closed Shops. I believe

in directly encouraging

the support for closeq shop agreements.
ons in the Employment Act on ballots

i be extended (with suitable

ting closed shops with effect from
ation comes into effect.

to increasingly widespread concern
ses in contracts to be declared void.
authorities have, by different
of refusing tenders from firms
It is essential not only to
contracts but also to declare any
; i seeking tenders for or awarding contracts
on grounds of union membership or non-membership unlawful.
Such a provision would almost certainly make pressure -
cluding industrial action - to dlscrlm}nate in these ways
1f unlawful and I propose to make this explicit in the
gislation.

g

e

8 However, we could not be certain that a refusal of union
members to work with non union employees of a contractor

Would normally be caught by a provision making pressure to o
discriminate in awarding contracts unlawful. The guest}on
therefore whether we should go further and remove mmunl;y ol
fron any industrial action which interferes with the }%gza;
of contracts primarily on grounds of union membership o:

membership. We need to recognise that industrial acgloléhgg
this kind, though utterly indefensible, is w1desp;‘e: P
't has deep roots in trade union psychology and tha

10y employers ape readily prepared to tolerate it. R:I;lg::ﬂs
Smunity w311 not ensure the eradication of these px'iacto
4. 1t could prompt some employers to bring the law -
Ulrect, conflict with well established union practices

potentially explosive areas such as the docks.

s e open
'go &% against this, if we do not take this steps zgna{aboﬁr
only S CTiticism that all our other proposals o e polipeainy
PeQuirements are mere window dressing. It :;.ill arise under
Othep ORS COUPse but some of the dangers c?u]:d':n of trade
digp,, OF my Proposals, eg changing the deﬁmti ve it right
to Eute Para 12). on balance therefore I belie

ake thig Step.
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»f Trade Union Funds

Union angd Labour Rela
h % "“tu{xlly unlimiteq immunity
industrial actiop is not taken
of a trade dispute, d
unlawful acts op for unlawfyl

1r officials. This breadth
and indefensible in

tions Act

[ by tf

i : modern conditions.
> shelter behing 1t, there is no
d to their officials - to ensure

tricted to legitimate trade
1 (eg in taking secondary

€ propose that the Section

ught inot line with the Section 13
would of course be restricted by

ur only requirements (para 8-9)

le dispute (para 12). Unions will

way that individuals are at present

z I 1 they commit themselves and for

committed on their behalf by their officials.

°r that it is essential to define under what

lons are to be held liable for the acts of

as clearly and precisely as p0§sible S0 as

risk of confusing and conflicting decisions

acts

be fiercely and stridently opposed by
the grounds that it threatens.tk}elr very
1stence by returning to the "Taff Vale" position before

e Trade Disputes Act 1906. It is the most contentloust 5
Proposal I mal Unions as such would be exposed to contgmp
Proceedings if injunctions were not observed as wellbasat el
the payment of damages. In fact trade unions would ?dividual
only if they acted in ways which are unlawful for an in ey
ad I believe that publie opinion will regard this as e?on
T®asonable, However, some of the force of the trad:hunamount
oBument can be requeed by providing for limits on e(as o
of damages which can be awarded against a trade union e
the Industria) Relations Act 1971) - a necessary.st:et;:em8

bares 1 believe - thus reducing the risk of a l‘mlontrial .
Ei?ﬁ.“Pted by a single case. I recognise the indus

S oieie
is supe L, Fi8kS in taking this step now, but the principle
eiii“”e’ the need is clear and the potential politi

ent ,
(i :
i Definition of "trade dispute"
12

ini in a number
of y, +Propose the restriction of the defmltiox:l;:e oumbe
& m:h' First, 1 propose that disputes must @ "wholly
3 inlyn

i inition

he Lo one or more of the items in the defin n,
WhiorT. than pe

Ch the cour

resent.
ing simply "connected with" t?em 853:2026”’ 2
ts have interpreted very widely-
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nition disputes between "workers
relate to matters overseas,
_I Propose to pProvide that
dispute if an employer is not inp dispute
former employees dismissed in the

other words it will pno longer be

to claim that there is a trade

the gmployees of the employer
th his terms ang conditions of
in disagreement with his employer.
vely remove immunity from an
damaging area of secondary action.
mple, make blacking as in the "Nawala" dispute

in a Strike

ns operate unfairly against the
ikers have returned to work, the

k of unfair dismissal proceedings if
ining on strike. I therefore propose
ns so that a tribunal is excluded from
fair dismissal from strikers unless the

s between employees actually takin, art
time of dismissal. Thus an employer will
1iss strikers refusing to return to work without
the risk of tribunal claims, provided all strikers have an
opportunity to return to work. I do not believe that it would
be defensible to go further.

(vi) Ballots

Y I propose to extend the availability of funds under theuld
Employment Act to include ballots on wage offers and this wotin
equire employers to provide a convenient opportunity for vgot g
& his premises. This requires an affirmative resolution,

"in legislation.

15
the

A

I believe that the proposals outlined above will alldxlx;et
Objectives I set out at the beginning of this me’fm"a; o
¥hole variety of aqditional proposals for lezlsmtﬁn gut
w L PUt forward. T have considered them all careguatyéhis
s{ decided judgement is that none should be adopte e
.88 Some T regard as entirely mistaken, others n that public
opiniosTed for yet further steps when we can be e
Wi, 1S readier for them and they have a better et

ead Nd Sticking. I identify such proposals an
Sons for not adopting them in Annex 2.
;6h4 In ad
Wy oVe hag
Y con

5 5 osals
dition, in the context of my legls%tgikgrﬁreemet’ws.
Pe-examined the possibility of non-s

1 3 s ct of
fir clusion is that there is no immediate prospe
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at a cost we could or should contemplate. L
of such agreements wo uld be near

>ion, comparability). Over ang
1ost certainly be demands for disputes
work allocation, redundancy, new

the ubJecf of status quo provisions

Ot even then agree to such

.g. We can only continue to
candidates for such agreements
nquiry might provide pointers.

the Debate on the Address,
our agreed proposals and
s this. These consultations
oduce a Bill in January 1982.

proposals for legislation and that
ns on them on the timetable proposed.

Department of Employment NT
2l October 1981
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ir dismissal for an
in a closed shop
- is currently i

'inadmissable
or for trade
n three parts:

f between } week's pay and 1}
>te year of employment
Ject to a maximum of £3,900

(dep r a maximum of 20 years service);

(ie £130 x

award based on loss of earnings
> loss of pension rights, subject

5

iitional

an ad award of 26 - 52 weeks! pay at the

(subject to a maximum of £6,760)
if the employer refuses to comply with an order for
reinstatement.

rd

ximum

is £10,150 if no reinstatement ordeg' is made;
910 if the employer does not comply with a reinstatement
) I

Under the present system the tribunal has ts}e power totgedggg_
amount of the basic and compensatory awards "where ... e

Mssal was to any extent caused or contributed to by an action of
the complainant ...",

3 In deciding whether to make an order of reinstatement the
‘ribunal must take into account three tests:-

(1) whether the complainant wishes to be reinstated;
(ii)  whe

i ther it is practicable for the employer to comply
With an op,

der for reinstatement;

i i e extent
(i1) where the complainant caused or contributed £o som

i i his
to his dismissal, whether it would be just to order
feinstatement .

. g ount of

cop 16 will pe noted that under present provisions thgsm{ikely to

be peiSabion fop short-service and low-paid empl?yegznce that Miss
STall. It has been estimated for SmAtCHCCIIERT

t > if Sandwell Council had_refusig receive compensation

N the ai?i"‘ order, would have been likely

of £2,500 to £5,000,
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w@”}al‘
Ne!
e new proposal an employee wil

ynder Lhwhether he seeks reinstatement
/ cording o
¢

1 be differently treated

does not seek reinstatement then the

vailable: following compensa-
be 2 A

1f he
pjon Will

@) a basic award calculated as now (including the

£3.900 maximum) but subject to a minimum of £2,000.

(i) a compensatory award calculated as now but with the
upper 1imit abolished.

1f the individual seeks reinstatement, the tribunal shall be
1 sired, in deciding whether to make an order for reinstatement, to

Pzgsider‘ only whether it is practicable for the employer to comply fl
:ith an order for reinstatement. If it decides that it is not ‘
practicable for the employer to comply, compensation will be awarded J
35 follows :— }

(i) a basic award calculated as above (ie as now but
subject to a minimum of £2,000).

o

(ii) a compensatory award calculated as now but with the Sy
upper limit abolished. AN
etk

(iii) a special award of 2} x annual salary subjec
minimum of £12,000. :

§ If the tribunal makes an order of reinstatem
tmplied with then the present rules will apply

%tween the dismissal and reinstatement will be m
employer,

zom lifdth? tribunal makes an order of reinsta
TXW, then the tribunal shall make an
of th €,2nnual salary subject to a minimum of
€ "special awarq": para 7(iii)). A
10 s
expeﬁh;gtmeans that a man on average
ot ordl compensation of over £20.
g g?gc"-lcable for the employer
A senjop c0Unal ordered reinstatemen
eee 1 oificial in a local author
35 ot o COMpensation of over
50,000 s Practicable for the em
Wtn = 1 the tribunal opdevediize

15§ L
- K""":;: enhanced levels of cc
°tivity_ ) non-membership ¢
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iiscretion to reduce gz
ed minimum levels if
nave caused or contributed to his own
gnl{lcgnt safeguard against a trouble

r dlsmlssal on grounds of trade union
g retirement -
claim the

e a1 wonild
, gribuna-
the U 1c v
Tne h pelow t
s Y& ——5on 1s
erson :

ed P

ny of these
(but only if) the

yee who is d1§missed for non-membership of
:;.h(.)p can bring a complaint before an

\al for ur.falr'_dlsmlssal only against his former

e r;mpwyer.has come under pressure (ie

threat of it) from a trade union to dismiss

iployer gbu’c not the dismissed person) can

i proceedings but he can do so only at the
proceedings. The tribunal may then order the union

he employer for some or all of the compensation awarded

ed person.*

¢ present ar
3 union in
pial tribur =
op. However, 1if
ion or tl

is proposed to provide additionally for the dismissed person
to be able to "join" the trade union in the proceedings on

e s that it had contributed to his dismissal. To satisfy

the tribunal that the trade union had contributed to his dismissal,
the dismissed person would have to show only that the trade union was
aparty to the closed shop agreement under which he was dismissed

and that it had consented to his dismissal. (The dismissed person
fould not have to produce evidence of industrial action or the threat

of it, as an employer is required to do).

5 It is also proposed that employers should be allowed to "join"

‘I union at any stage in the proceedings.

) Interim Relier

now It is proposed that the principle of "interim relief" which
dplies only in cases of dismissal for trade union membership

or QSR ’; 3 3
; 3ctivities should be extended to dismissal for non-membership in
¢loseq shop.

Y

o Present an i ismissed fo:
r Sty employee who is dismiss S £
’Qli:?‘:‘lvltl"'“ can app1§ to an industrial tribunal for "m;erm
for an order requiring the employer to observe the

gL
Emplg = S
tigq) C S contract of employment until the fullhearing of the dis

r trade union membership

q $ . to
“lsmiss;?glp}-alnt. It is proposed to apply the same procedure

Or non-membership of a trade union in a closed shop.

i o JUSER s ion from his
> 1f the cause of the dismissal is engr];;: against the trade

> the dismissed person may take proceed
r.agnre;isonab1@ gxpﬁlsion"- yIn both this case and that of
e

union funds are already at risk.

@ONFIBENTIAQ' o
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Closed Shops

p of a trade union in a union member-
15 now regarded as unfair on three
on grounds of conscience or other
on; existing employees who are not
of new agreements, where the
cret ballot by 80% of those covered.

rreeme
agree

there should be a further ground relating
which have not been approved periodically
7 those affected voting in a secret
sal for non membership of a trade union

50 be regarded as unfair if:

futu

sno

secret ballot of the employees
within 12 months of the new legis-
t or within a stated previous period

(i) ther
covered by
lation com

(perhaps

where d been a ballot, if it had not shown
\U)whel‘"ﬁnb (80% of those covered or perhaps 85%
3‘{81;;;5:@“ voting) for the continuation of the closed shop.
of s ting

Further ballots would be required if liability for dismissal wa?
oe‘ avoided, at regular intervals (perhaps every 3 or 5 yearid.
one dismissed for non-membership in these cn.'cumstgncke‘s ‘:{ro]‘éerim
ify for the new enhanced rates of compensation and the

ief procedure described above.

0 The exact number of years between review ballo;s a:getgiosed
droportion of employees required to vote in favourt.g; There
S0p to be approved can be the subject of consultati !"rom the
should be no exemption, eg Equity, the Merchant Navy,

%alloting requirement .

(1) UNION LABOUR ONLY REQUIREMENTS

2l

Legislation should provide that:-

: isi f goods
DI any: clause iniagooni e for the pr:;;s;::f:mgnce of
Or services requiring in connection with i e oniwho
that contract the employment only of persosnion should be
8¢ not (as the case may be) members of a

Lodd;

&
Je 3 e the Employment
A“ec;nw?duced before the relevant provisions of -

™ into effect on 15 August 1980.

CONFIDENTIAL “
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in inviting tenders for,
racts

L : offering,
for the provision of goods or
chat anyone employed in connection
the contract should or should not
ade union should be unlawful; *

ncluding industrial action or

i the
orce someone to include union labour only
or to discriminate as in (ii) above

ion

i which interferes with the per-
rimarily on the grounds that those
contract are or are not union members

UNION FUNDS

MUNITY OF

e Section 14 immunity for trade

o Wi n 13 immunity for individuals ie

ovide that trade uni e immunity for torts only to the_
L»‘vaovided for in Section 13. The Section 14 immunity is virtually
'eé and applies even to action c.)utsme a tradg dlspl}te. The

tion 13 immunity applies to specified torts committed in con-

ation or furtherance of a trade dispute.

o
v

In the case of torts which were clearly committed by a trade
itself it would be treated as if it were a "person" under
tion 13. Where torts are committed by trade union officials
rade union will be held vicariously liable:-

(1) if the national executive body of the union has e
Specifically authorised or ratified the action complaine 5
or

(i1)

if the subordinate body or official of the_umondwhose
dction is complained of had authority for the action under
the rules of the union or is acting on instructions from fion
%dy or official who has such authority and its or his ggd
has not heen repudiated by a more senior authoritative ¥
or official of the union; or

‘e g
10uld haye no immunity under S13 of the 1974 Act.
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ear from the union rules
biguity) that the body
tort was committeq by
in an official ca
body or official o

>re uncl

(either because
or official hag
the body or
pacity* and a more

f the union haqg

verbal repudiation alone would not be

the union escapted liability. The
actions of the union to be consis-

repudiation, ie there should be no open or

1t of the unlawful action, no payment of strike

ble for unlawful action would be liable
iamages. Disobedience of an injunction
he discretion of the courts. It is
es which could be awarded against a
according to the size of the union

fewer than 5000 members £12,500

5000 - 24,999 £62,000
25,000 - 100,000 £125,000
More than 100,000 £250,000

It is proposed that all the funds of a trade union i}}:ouhl‘gil;i's
liable in the event of an award for damages, except for the
provident and political funds.

(iv) DEFINITION OF TRADE DISPUTE

P ] i te
% Four amendments are proposed to the deflnlttggnngf;t“iag%glspu
inSection 29 of the Trade Union and Labour Relati

(1) returning to the 1971 formula th?ttgisgggﬁzs
mst "relate wholly or mainly to' one °t detinttion
listed in the definition; in the presel des Misteny
disputes must be "connected with" the iss

(Section 29 (1))

rkers"
(ii)  removing disputes "between workers and WO
(Section 29(1))

. ring outside
Hi1)  removing aisputes relating to "matters oceuring
Great Britain"
(Section 29(3))

: - between
(iv) restricting trade disputes to dlrigll:;flz unlawful
30 employer and his own employees thusde union when the
disputes between an employer and a tra

o il ting in an
exlﬁﬁskﬁgiﬂg any torts committed by officials acting
1Vely private capacity.

| (CONFIDENTIAL) 2%
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_1oyer has no fJL
p?l"lt))jflnd (”J>)" f
;u() ,yer could nov
emp=2Y =y v i
simply PY
sEIECTIVE DISMISSAL IN A STRIKE

pute with his own employees (sections
Vlov,_;]fi b(_e necessary to provide that an
void being party to a trade dispute

1y employees with whom he was in dispute.

> Employment Propeccion (Consolidation) Act 1978
industrial tribunal jurisdiction to hear complaints
made by employees invoved in a strike where the
1 all those participating in the industrial
employees'). The tribunals retain Jjursidiction,
ints from employees on strike where the
nated by dismissing some but not all of the
In 1978 the House of Lords ruled that 'relevant
;' refers to all the employees who have taken part in the
ial action, not merely those on stirke at the time of the
qiSSai- Where, therefore, some st{'ikgrs have rem:lrned_to work,
employer runs the risk of unfair dismissal complaints if he
nisses those remaining on strike.

62

. section
.noves from
onfair dis

8 This seriously weakens the position of an emgloyer segking to
rersuade his workforce to return by threatening dismissal if there
is no return to work since, if any employee does respond to the

threat, the employer immediately becomes vulnerable to complaints

of unfair dismissal from the remaining strikers.

%9 It is therefore proposed to amend Section 62 so that the
tribunals have jurisdiction only where an employer discriminates

by dismissing some but not all of those of his employees actually on
strike at the time of the dismissal. This would, however, give
employers some scope for manipulation since they could arrange the
disnissals in such a way as to rid themselves of unwanted employ;zsis
faving privately encouraged other employees to return to woil{.
therefore proposed that, where the employer is willing to a tmll .
Strikers to return to work, he should be required to give pos a‘c'gn
Other effective notice of all employees on strike of his inten 1riod
0 dismiss any who have not returned by the end of the notice pe .

(vi
) BALLOTS

: ic funds are
hder Section 1 of the Employment Act 1982922;%;5 Sy v

or secret ballots for trade union e : rikes. It
i er issues, including the calling and endl:pgeo:v:.itlable
Shoyy Posed that the 1ist of issues for which fundsThis could be
done 1, be extended to cover votes on wage offers.

Y affirmative resolution.

NT

DEpy RTME;
A g %

NT OF EMPLOYMENT
Sr 1983
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ANNEX 2

pTONS FOR LEGI
T

SLATION

ents 4-);‘.'th<:: Green Paper (previou;ly circulated
2) indicates the wide range of views
of further legislati

: f < on. The proposals
the 1ssues on which there is the clearest
ot unnaturally, suggestions for legislation
st of the other topies discussed in the
support they command has varied greatly and

view has emerged on the nature of the
volved. This Annex identifies those

why I do not

en Paper U
ases I
most ¢as =

ly and gives the reasons
them, at least at this stage.

of Collective Agreements

s have suggested that substantive agreements
orceable. 1In any case it would affront

y arrangements to be legally binding. But
a measure of interest in the idea of linking immunity
to the observance of procedure agreements, if only as a medium or

7oqé term measure. This was originally canvassed by the CBI but then
;“},pued by them as a possibility for.' early 1eg1slat}on. I do not
réga;'d this as a practicable proposition for two main reasons:-

(1) most procedure agreements are far (;oo Z.Loosgly drafted and
vague in content to stand judicial examination if observance
were to be the condition of immunity for 1ndustr1al_ actlgn; in_
many cases, given the inclusion of statements of pious 1nte:t10n,
it would be impossible for the courts to re::xch a view on :uc
crucial questions as when a procedure was first broken an

0y whom;

(ii) the most likely result of linking immunity to &:h(ei oﬁ:gg\nl:nce
of procedure agreements would be the withdrawal of tx_‘atg L
from existing agreements and their refusal to enter lr'ltion ‘s
agreements. It would provide a clear f'gcus for OPEO‘-‘;; beex:x

© not believe that any of the alternatives whlch_le':l o) e
SUggested in the absence of an agreement (eg con;}eig i)
Practical or would prove effective. Nor do I bet: o
fmployers would be prepared - or well advised - At

f concessions (eg status quo provisions) suggges ShaTt
rganisations as an inducement to unions to remalglons aTix o
Procequre agreements. In fact, I believe ma?l"ualtion e

ound tqo exploit skilfully the option of concili

fMPloyers ! disadvantage.

: i servance
wouldLeglslatiOn based on procedure agreements andrg::;egz.
founder " on the sheer impossibility of its en

(CONFIDENTIAL)
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Secondar‘ Action

{ ave been few instances of second.
Act (no doubt reflecting the gene
1 action) and secondary action did
in comments on the Green Paper,
Y it, there was a threefold division
the 1980 Act provisions should be given Eggggintzhgigve
who P those who favour removing all immunity for sec
emsuand those who favour a variety of limitations on se
on og making it subject to a ballotting requirement or allowing
gainst an employer who gives "material support” to the
pute as in the 1971 Act.

ary action since the
ral reduction in
not figure at al1
Amongst those who

it only ag o
enployer 1D gl

. Hy pmposalsnfo}“ amending the det.‘initior} of trade dispute to
clude "disputes" where an employee is not in dispute with his own
oyer and for tackling ;ngustrlal'act}on directed at the employ-
of non union labour will effectively (and unconditionally)

ve immunity from some o!'" the most damaging forms of secondary
tion. In the light of this, I do not propose to go further at the
next step.

(¢) Picketing

Again there have been few instances of secondary picketing
e the Employment Act came into effect and in these cases the
sting remedies seem to have worked satisfactorily. There has
en very little pressure for a further change in the law on
picketing and I do not propose any.

@) Compulsory Secret Ballots
I The view of the great majority of employers is that the effect
o landatory strike ballots would be at best unpredictable and at
Yorst 1ikely to reinforce union solidarity. They could be a potent
»22on in the hands of militants. I believe there is a great deal
;r Substance in the view that strike ballots can help to redzl-es‘:s the
;ilance.(’f bargaining power only if the initiative and the timing
Lesis ¥lth the employer (as we have seen in the case of British
Delc/hang), This advantage would be lost if ballots became part of_thg
5 anics of securing immunity. It would almost invariably constitute
bon oot first tactic b i making the avoidance or the resolu-
dirg; : ore Aitiiey & 1d be serious
: d;sputes the more difficult. Moreo;er, thgr:o:;uballots e
¢ ¢S in ensuring that a provision for manda as
rél‘i’f'ehenswe (for examgle, thatpit provided adequately for ungff:)tcml
&nd industrial action other than strikes, such azaﬁiacl{::;g .
. reag, Y encompass the "walk out strike" which ;;:e_ Ang Boe
is g nable cause, eg injury on an unguarded mac .

£ the futupe. ;

S
e
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nderestimate the extent of 5}
; Idoogo‘cﬂourequire all trade union offri)cxi);igrtzuggoﬁeggrd
;esislaﬁt pallots, but again I do not think that 1t would bee
W:nls step at present because:-
~nsib

se ) there are already strong pressures (and countep
(i this issue within the trac}e ur}ion movement and the
o inextricably caught up with internal Labour Party
whatever the outcome of these pressures - and that must be
uncertain - there are political advantages in allowing them to
continue to build upk.atr_uer than focussing them on a new
statutory requirement which all but a handful of unions would
unite to resist;

Pressures)
8e are
politics;

(11) industr’ia}ly_’ the only gffecpive sanction for a balloting
requirement would be loss of immunity; and since most unions
would - at least in the short run - undoubtedly choose to forgo
immunity rather than agree to such "interference in their
internal affairs", the result could well be a series of messy
legal actions caught against unions engaged in otherwise lawful
action (eg primary action in a legitimate trade dispute) without
our achieving any real progress in the democratisation of unions;

(iii) the practical difficulties of legislation on union ballots
would be formidable, given the very different structure of
unions and the real practical difficulties they would initially
face; there would therefore be dangerous scope for frustrating
the legislation by legal wrangles over, for example, the exact
size of constituencies.

9 I conclude that, although we must keep open the possibility of
iegislation on union elections, it would be unwise to take this step,
certainly at present.

() Protecting the Communi ty

19 .Th‘? consultations have shown that there is a general acceptance
e wmpracticability of restricting the "right to strike" in
22?““1“ industries or occupations. Such provisions could in any
WEeivhaml‘Y do more than require the employees concernet_i t‘:o give ath
Same finotice = o whatever notice their contracts specified 71}:. e
dig bway that legislation covering the employees of public utilities
efore 1971, mhe advantages of this in handling, say, public

SECt i 3 Ty & 59 Y
of tﬁp Pay negotiations would be at best minimal. Similarly, the idea

< Jovernm i i tatutory cooling off period
¢ ; ent bei ble to impose a statutory
M;“l;&”ela With a power :g ieéiire a ganoc has not received much support.
The pubv?e‘” is that it would be most unwise to take such a gov_lg:_‘;h
Rajy hailc Pressures to use it even when (as with the 19?3 ;': =
Youlg belot) the result was only to strengthen union :9‘1';3 ::s tyaeen
ﬂls@l‘edit‘e’gry hard to resist. Once a device of this ki

i i the
1t is very difficult to use it again. Moreover, S
et 210 o pover would tneviEahiy BElE L CON R
iov of a dispute and in some cases 4
tlon between government and the trade unions concerned.
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which did not obey an order wo

] e C uld probabl
e unlzzg contempt proceedings which the Governmentyitself
Af'},t rizg to initiate. The problems could pe compounded,
be e
qould 7

3 : Employers' Federation (EEF) have put fory
q Enﬁn?ii”l‘%gislatior‘x to enibletsmggloyers to lzy-ofr t
LY ithout pay, either when their busi

pr ~oy6‘?slw;;2ion by only some of their employees or when a major
Qustri® " ey industry or service (eg coal, railways) affects
n both cases any contractual or statutory.obligations to
o ees would be removed. Lay-off would be entirely at the
employee n of the employer, would need to apply to unionists and
discfe’floi'sts and could not have regard to whether the employees
nan-unlog were in any way involved with the dispute. This would
Co"cem?ve employers extremely wide powers to override individual
begv gés of employment freely entered into by both parties and to
ofcnse ntractual obligations without compensation. It would
’”"f‘f’dgo many collective agreements. I believe that such draconian
o[-.vexyi tion could only be justified if the evidence for its need was
mglsh:lming and it is significant that the EEF failed to persuade
?Zﬁ”c'm or other employer bodies such as the Institute of Di:_'ectors‘
0 adopt their proposals. We should not rule out contemplatmg legis-
lation of this kind to meet the second of the EEF's proposals in a
:;ajor' national strike when there cou.ld.beaclear case and need for it
with general support from public opinion. In advance of such a .
situation we would be seen to be preparing for a major confrontation,
nost likely in the public sector. But §o @dopc now the first of the
proposals would not meet the test of prlm:lgle. I do not therefore
propose to include such provisions in the Bill.

(8) Positive Rights

12 Reactions to the idea of converting the present trade union
‘Munities into a system of positive rights have varied the 2
Menthusiastic to the hostile. Few have seen any adva&:tései éo
Such g change and many see risks in legislating for a "righ

;‘Pige", however qualified. I do not propose to pursue this idea
ur er.

Debart
Laoment of NT
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