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{ I was invited

; by E Commi
iith the Lord mmittee, (E(81) 30th meeti i §
;2? B rosis gia;;erlnlor' and the Law Officerzflgg)c’:o:x:igg:s?uatlon
repogfagz unions intoeTgiinSiuzlh(E}()Bl)l?‘S) foaly imm‘;:gg:r
pors back. I e Wl ose for individual
t;:ré vith these T&?iii\l:so invited to consider furtherf ?.:dcggsulta-
theg ST clOse(iers, the groposal for employees to "join"
i ecretary of St shop actions and, in consultation with

action on uni ate for Environment as well, the proposals

on labour only requirements i.-,x contracts.

% 1

figoyel: the time i :

we\;ssmr}s Mo ixallab}e'n has not been possible for me to have

lishtep  Rcucacy tSSE.Mlnlste?s personally. My officials have
of these consufi’tls§ues with their officials and in the

Dy ations have prepared the 3 Annexes attached.
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these questions are discussed in Annex 1

b, The most important legal difficulty is

trade unions are to be liable for the Unlawfhow to
officials. For the reasons set out in the AUl actg
my original proposals for defining gl
the most promising basis for consuyl

need to be worked out in detail with u

the Paplia &h

Menty ¥

5. Annex 1 also assesses the likely impact
reduction in the immunity for trade union fyn
resisted by the trade union movement ang may

of n
ds wil

e i well
chance of a militant trade union defying the lavlali;ncpe o

provoke a confrontation with the Government,

there is unlikely to be a more favourable time
major change which is generally recognised to b
principle. I believe that we should not let th

On the

JOINDER IN CLOSED SHOP DISMISSAL CASES
6.

shop dismissal case the dismissed person himself should p
proceedings; and to consider ir

to "join" the union in the
particular the possibility of "automatic Joinder".

7.

"automatic joinder" is not a practicable proposition

however, proposed two changes to my original proposal. I
these removes the main legal difficulty

believe the first of

was identified at our previous meeting; and that the

the likelihood that some part of the compensation for the d

employee will come out of union funds.

UNION LABOUR ONLY REQUIREMENTS IN CONTRACTS

8. I have also, as requested by E Committee,
Proposals for making unlawful union labour onl
contracts and I am
acceptable alternative to them is available. Xp
acknowledged, the measures proposed can not be €
eradicate these undesirable practices °"er’?15hcéant
Yeason for us not to make a start., It is impor
that this is one of the fields in which enplayel o
generally are particularly looking to us for ac

As my
ec
u
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et

mMUNITY FOR TRADE UNION FUNDS
4, The proposal in E(81)103 (paras 10-11 and Annex 1 paras 22-25) vas
that the immunity for trade unions in section 14 of the Trade Union and

Labour Relations Act 1974 should be brought into line with the immunity

for individuals in section 13.

2. The main effect of this would be to make trade unions themselves
liable to be sued in tort when they are responsible
(i) for unlawful acts which are not "in contemplation or
furtherance of a trade dispute" (eg political strikes); and
(ii) for action which is unlawful for individuals by virtue of
the limitations to section 13 in the Employment Act 1980 (ie secondary
picketing, indiscriminate secondary action and industrial action to
compel union membership) and any amendments which may be made in
future (eg industrial action in pursuit of union labour only

requirements).

3. E Committee asked for further guidance on the difficult legal issues

involved in implementing this proposal and on how it might work in

Practice.

Vicarious liability

Y held

i to be
The main problem is how to define when trade unions are

2 s ici d members.
Vicariously liable for torts committed by their officials an

i
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5. One possibility would be to €1ve ns e .
1dance
in legislation. This would have the advang o vica,io“
48e that g * liy,
courts to apply such common law rules ae th, Bl ™
ere apg ¢ g
liability in other contexts. But 1t woung v or clecid,ng
Teate tp Yoy,
as existed between 1971 and 1974 when the A, © sang ngy, y
S haq K
in such cases as Heatons and General Ay Breat gy,
—==ons Aviation g fieg,
erViceg _ b,

when unions were responsible for the unlawfyy 1n c]ecxdx.i
Asts of i, i
€.

There would be a risk of conflicting Judgement, i Shop S
s !
= Partiey

lar}y In g,

first few years of operation Exc i
s €pt in cases of
clear

UE offiegy

strikes, unions and employers would be in r:onsiderabl

; € doubt gy, .
had to be done to avoid o establi i ilit Att Ty
0id or ablish liab Y- ention yag draw,

these problems in the Green Paper on trade union immunjt
ities ang the
° 5
proposals are likely to be severely criticised if they do not
not attemt i,

tackle them.

6. i i
e alternative is to put some specific guidance in legislation

There are two ways of approaching this.

7.  The first is to provide that a union is always to be held resy]
for the acts of its officials and members unless it has taken positi®
steps to stop the acts complained of. This is, however, open to

Serious objection that it cuts across the well established prineidlt

held res]

derived from common law, that an organisation should not be

gy
. auth™
for the unlawfy) acts of its officials or members if it 18 2

: in u’
OF ratified them.* The principle was enunciated by 1ord g

General Aviation Services case: j1itY @ 1
"Justice would appear to demand that to establish 1iabi ‘wm
the union ..., there should be some evidence e o

committee claiming to represent the union had nuthoriud

the action complained of'.

ts of

.
except ¢ o
°°-1tmb;t “Mployers are liable for the unlawful ®

" the course of their employment-

CONFIDENTIAL

Proposals in

. A gw,orﬁ approach - which formed the basis for the
E'(81)1OT7 _ is to build on the principles developed by Lord Scarman §
3 n
Aviation Services case:

, General to say in legislation that where

th

forts are committed by trade union officials the trade union will be

y liable only if:

peld vicario:

e national executive of the union has specifically authorised

(i) t

or ratified the action complained of; or

(ii) the subordinate body or official of the union whose action is
complained of had authority for the action under the rules of the
union or is acting on instructions from a body or official who has
such authority and its or his action has not been repudiated by a

more senior authoritative body or official of the union.

9. This would put into legislative form the tests of vicarious liability
which the courts developed in cases under the Industrial Relations Act.
It would provide guidance to employers and unions on how liability might

be established. It would mean that a union was not held liable where the

action was clearly unofficial and not the responsibility of the union.

th the situation where there is uncertainty

10. It would not, however, deal wi

about the status of the action. It may often not velposal 2R e
from the union rules whether a particular official or body has the authority
to call industrial action. In the Heatons and General Aviation Services
cases, the courts were driven to such inherently imprecise concepts as
"general implied authority" and custom and practice of the union in deciding
Whether the TGWU was 1iable for the acts of its sioP stesards:

: nd (and (ii)
. For this reason it is considered desirable to 80 beyo!

. = jon where union
above ang 4o eyl toldsailie legislation with the situatiol
rules. There are two

Uability cannot be established from the unions

POSsibilits
Sibilities. %
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12. The first is to say that a union ig oy %
® liay),
€ o

specifically confer authority on the officialg
ca 111

i
But this would enable a union - without e 8 the
slhve

2oLy
to escape liability in almost all cases of unotes tion oy
icia

Bobt
virtually sanction the obscure and unsatistactor tion, 1
Y natyp

e
rule books. o By .

13. The alternative is to say that where the court
S finq th
do not clearly establish whether an official ig acti, tn
NG wWithip th
€ 2

of the union, they will be required automatlcany to fing
20d"ths Unjop

unless an authoritative body of the union has Specifical): |
Y Tepudiae
action. This was the basis of the third leg of the Proposal,
5 0N viey

liability in E(81)103 ie that unions should be liable for the w)
v

of its officials "if it is unclear from the union rules (either becars
their silence or ambiguity) that the body or official had such autir
and the tort was committed by the body or official while actingina
official capacity and a more senior authoritative body or official o

union had not repudiated it'.

; : 1k
4. This avoids some of the uncertainty which arose under the 17

s ir 1
without enabling the unions to escape liability simply becaist e

2 its
are silent or obscure. A trade union which is concerned about

sricial acti #

potential liability has the option of repudiating uno i
the 8

i s
it occurs, or of changing its rules to make it clear who ha

to call industrial action.

s g
of this P°
5. Further work will need to be done on the detatls at?

s ourse °
There will undoubtedly be further refinements in the°

i i hol
But this seems the most promising basis on which to

fie
d con

i y
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s would work

o the HrOpOS

ction 13

e Bring and 14 into line wi1) make unions as ye1l -

ppividual officials liable to be susd el aEs NN
“H oyer

who 18 damaged by unlawful action will have to decide in the circumst
ances

and OB the basis of legal advice whether to proceed against the union

o the individual organisers or both. (The scope for individual martyrdon

nay be reduced by exposing union funds but it cannot be eliminated in this
way because an employer may often be advised to proceed against the

individual as well as the trade union.)

1. The first step is normally the hearing of an application for an
interlocutory injunction to get the unlawful action stopped. The Court
will usually hear such an application quickly on the basis of affidavit
evidence and without a full hearing of the case. It is required, however,
to give the defendent union or individual the opportunity of being heard
and to consider the likelihood of the trade dispute immunity being
established at a full hearing of the case. Thus where a trade union is
being sued the Courts will normally be required at the hearing of the

interlocutory injunction, to take a view of the union's vicarious

liability in accordance with the legislative provision or the common law.

: 3 i it
B. I unlawful action continues after the granting of an injunction, 1

i i edings
18 open to the plaintiff to complain to the Court and so to begin proceeding

5 i ion was
for contempt. The union (or individual) against whom the injunctl

. asonable
granted will need to convince the Court that it has taken all re:

: with an
Steps to get the unlawful action stopped. Failure to comply

Persistent refusal to comply or to pay
the union's assets or the
to take

injunction may result in fines.
fines for contempt may lead to the seizure of
iy i al luctant
Imprisonment of the individual. The Court s n° AT

the latter step and will only do so in extreme cases.

5
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19. After the granting of an i“j“m:tion N
it rema;
aj

g ng
to proceed with an action for dam Ope,
ages. an 0 o,
emplo,. ® oy A apers to proceed agai ;
x i} - e; 5 Newspap I gainst the 8
discontinue an action as part of a T Yer May oty xpres N Print unions on the TUC's
ement ofp o, n' rather than, as th i .
h “ ~tion athe 5 ey did “
does proceed, this will ultimately mean a dxspute L ngay of ac¢ ’ ey v against the General Secretaries;
a fu b By s s and the other
11 he&l‘ing 1y, puport Steels anc © er private steel producers in the steel i
often some months or even years after ty OF the strike
Cagy ceed against the ISIC rather than the G
IS ed ag eneral SECretary and
national

e orig
*8inal g4 to Pro

Pute hag e and the owners of the 'Nawala' to sue th
k. e the ITF and TGWU rather

Perhaps for this reason, actions for dama
ges Tarely o executives
dispute cases. Ome to trig Wy ) PRt
g than tueiz ofticiale; It can be argued that in practice there is little
gifference between being able to proceed against the union, rather than
20. E(81)103 pro S :
proposed that there shoulg be a statut the General Secretary or bther senior official. But the knowledge that
damages which co! A it op 4 ;
g uld be awarded against a trage e, D the union funds may be at risk in a subsequent action for damages will be an
0 in any
L additional deterrent to the union from organising unlawful action (such as

according to the size of th i i
€ union involved
. Inevitabl
. : Y Such g )4y ndary
is arbitrary and cuts across the egal principl b v ‘
e 3 g o int second: picketing or secondary action or in future industrial action
P hat someone who h a
0 {5 i i
5 falling outside the definition of a trade dispute).

damaged by unlawful acti
ion should be allowed
to recover y
P to the fy

amount of his loss from the indivi
e individual or organi . 3
ganisation which hag acted The effect inoteiciad +i hichid lawful i h1
e ellec on official action whic 1s unlawiul 1s muc ess

z
3

unlawfully. However, wi
* » without such a limi
limit the proposals will be repes, i 3 - £ o el .
nions may ecome more cautious about associating emselives

as an attem s certain.
pt to bankrupt unions and may do so in some cases
with or supporting unofficial action if they fear that thereby their funds

will be at risk. In some cases open repudiation may discourage unofficial

21, Alternati
ative formulas based on, for example, a union's total asst
annual  income, rat : elements in the union from taking unlawful action; in other cases (eg where
» rates of strike pay or membership dues have been el
but found to e i the breakdown of union authority is far advanced) it may not. On the other
unsatisfactory. The proposal in(81)103 will mean tis _ : ‘ i
in a case of unlawf; hand it may reduce the willingness of unions to intervene in unofficia
unlawful 4ndustrial acti i jon extt
ion organised by a trade uno . )
employer wh e action and hence weaken the union's internal authority; but to the extent
who is damaged will b i to the
& i on up to ; j
Pre ibed Sbiacse el SRR 3 i that unions change their rules to clarify the lines of authority the effects
scri 1imi . 2
imit. There remains the possibility, therefore, that (i R0\ e benerioin)
ial.

the e : }
Proposed limit a union may face large claims for damages 1 et

.y pelsti®
e Industﬂ"l 2 24, ess of

111i
Ultimately the success of this proposal depends on the i =
ey will be prepared

claims ari )
1se from one instance of unlawful action. Th
The extent to which th

Act 1971 contaj
ntained a broadly similar limitation on damages: the trade unions to obey the law.

injunctions obtained
bse;v;hdt;res:h;wsgapers lost 2 days'

.
In the steel case the injunction was o

The likel effects of the pro ol ! b ¢ )
s Y Express N t obeyed (an £ Fleet Street).
2200 Bedinoi ropos’d i i ewspapers were no 4 by the rest O
"8 the immunit i lines P ¥ SSues rather than the one day's loss suffere ined
y for trade unions on the t ¢ : i obtained.
to be most g1 o 4B 2 J The Nawala had sailed before the injunction ¥&S
Tectly relevant to official strikes wher® * e o
. 4
union j A ¢ wouk
® Organising the unlawful action. For example « 7 240
4
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to do so is a matter of judgement. The i""'lmit
Y for

trage

great emotional and symbolic significance for the ¢y oy &

Its reduction will be bitterly fought. While union Oy,
8

e R
abiding and moderate union leaders may try to Sy llenerdlh':l
con B

— Lrong,,. g
certain to be some militants who will regard the s 3tmn»
W le

Kisla“un

law,

opportunity to challenge the Government by defyins th
e

25. The ability of unions to sustain a policy of nop
=C0~0perat;

a period must be questionable. In 1972 ip the Heaton's bt
B¢ the

Ny,

quickly to modify its policy of non-compliance with the 1991,
ot

to argue its case before the courts and avoid fines for conteny

i
the AUEW in the Con Mech case in 1974 never recognised the orgers o,

National Industrial Relations Court, their attitude was almost certain
influenced by the imminent abolition of the NIRC and Tepeal of the 191y

by the newly elected Labour Government.* Nevertheless both these cas:

brought the industries concerned - the docks and the engineering i
respectively - to the verge of a national strike. In the short tem:
reduction of the section 14 immunities could be expected to incresst

chances of such a confrontation occuring again.

"
11

d in AP”lunion |
e Df

* The union's refusal to pay damages of £47,000 oE

s 3 ssets:
NIRC ordering the seizure of all the “nmn'sl:ert”d

b calling a national strike which was only 8VeTo, e
anonymous donors paying the fines and compensd

AL CASES

(para 6(b) and Annex 1, para 13 to 15)

the dismissed person should

B s trade union in the proceedings on the grounds

(At present only the

union in the proceedings as he would

1t of compensation from the employer

how tribunals would be

as ¢

(o]

blame in cases of joinder by employees.

the alternative possibility of automatic

Joinder be exami

1ined.
5 ic joinder have
3 The two most promising variants of automatic Jjo

been

! examined in depth and are set out beloWw.

!

. i Ty

s uired in eve

Under this proposal tribunals would be redq N
: nfair

P dismissal to be u
ssure on the employer

wh

'ere they have found a closed sho

to g - re
‘Nsider whether dismissal was induced BY'E
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'rom a trade union or other person. Whepe s

hed the tribu

would then be able

Wk Rl to avoid the diff‘iculty that the
ontribute an appropriate proportion of ¢ Wop rhis PT

loyer to dismis

s in a closeg shop

ating a new cause of

wrong only actionable in

consist of the putting

eorf."p dustria

to the DPropog

al;;

an employee in a closed

i 4 n wher lismissal is unfair under the legislation.
1) that it is unprecedented in English lay for Droces

to an unfair industrial practice
to be brought against a 3

party (in this case the union) Act. Where an employee

a complai

made by another Party. This g

1 on grounds of non-

o . e X uired
could, however, occur frequently under the proposal in an employer he would be reguired

1er theemployer nor the employee wished to see the

involved in the proceedings Both would ibeSbestdRTvReEE e
) in T -

2) the putting of pressure by a union on an employer to

: f thi posal as compared with
in a closed shop case may not in itself be an unlawful & R

ied
el A " ful act to be trie
Unions would under the proposal effectively be on trial for? roposal A is that there would be an unlaw
1L 1

: oceedings.
erefore a much sounder basis in law for the pr

oceedini
lawful act despite the fact no other party to the pr

g omatically
; ised* In addition, as with Proposal A, the union would be aut
wished to have the question of pressure raised®. dismissal. The
every case of unfair closed shop di
7 : those to
er nov the & the proposal are partly the same as
3) in the many cases where neither the employ

wl » - in paragraphs
i 1 in relsti® " | Fronoss) A. In particular the objections set out P ol
wished to present any evidence to the tribuna ot | s osal B. In addition,
i1y have bo &% *11) ang 5(3) apply to some extent to Prop
"I eiiunalogould nectoi wdeparf“r' jsadvantages.
A

following d
ol 1 B has the
an inquisitorial role. This would be a radicd

for tribunals.

t
;,I,Z,?‘;},d be argued that S10 of the Employmezgeﬁci
Sneds . How
union's actioy 1o “I18WFul act as such

by the employey

1

5
is MOTP ogsut
S clearly objectionable and whatt gne P

; 2
Who has been directly subjected 24
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iean creating a

It would r new cause .
Ctigy
completely o© outside the mainstreanm of the ¢
Xisty
i n
dismissal law. This would be boung t0 beoq Euh
Me 5
Ma

the Government
§ prop
0salg

(2) It may well be unclear at the outset of
an yng
aip

case whether the grounds for dlle%al
are

membership in a closed shop or some othep unconne
Cted

(eg behaviour). This may very well involve Unions §
cases where it transpires that dismissal wWas in faet

reasons unconnected with a closed shop agreement,

(3) The relationship between the unlawful pressure and
unfair dismissal cases would be, at best, complex. It
would need to be established, for example, whether the

same evidence could be admissable in both cases and als

how the remedies under both heads would be related. Mo

doubt these and similar points could be overcome but

jslati®
be bound to require fairly detailed and lengthy legis®

provisions.

Other Options

: W
s pinder
8. J

e .
There are no doubt other variants of automs® “waw
uffer
could be constructed. However, all seem likely 0 ° o
12
rclcu
some of the major objections set out above. In P¥

provision wili always, by its automatic nature oty

a

of proceedings g where no other P it
gainst a third party 3 evﬁew

n
dispute wishes this to be done or where there 12

CONTTPDENTTAL

DENTIAL

€ ire. It seems eq

qually 1hescapabln that any

will

mean industrial tribunals having

ther employer nor employee

ere nei

. own volition raises the question of union pressure.

ions to the Propesal for Employee doiner

The proposal hat in closed shop dismissal cases the dismissed

"join" the union in unfair

re-examined to see how it might be

ties identified at 'E' Committee

> proposed. The first is that an

in proceedings should have to show,

hat the union has contributed to dismissal,

that the union exercised pressure (ie industrial action or the

threat of it) on the employer to dismiss. This would replace the

earlier proposal requiring the employee to show only that the union

he
was party to the closed shop agreement and has consented to t

dismissal. T proposal on a sounder legal

e

change places the

he 1980 Act in relation to joinder
als to

basis already established in t

t i+ pasie ribun
% employers. The change should make it easier for ©
‘ i ion from the
a3sess relative blame and the appropriate contiabey
3 they would now
nion in respect of compensation, in the same Way as they

i o 8
" 2 case of employer joinder.

3 is found,
10, Secondly it is proposed that where a union

to have

. ee
“110w1ng joinder by either employer or employee,

CONFIDENTIAL
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contributed to dismissal, its contributioy v
O the
cOmDEy\,

should be payable direct to the employee 1
1nSteaq
of
> ag

Nos

employer joinder, to the employer who remaing i 3
tin
i i ate),
to the dismissed employee for the ful) sUn % ely
*' . Religys
WA in,
in this way of any liability to pay the e L

the total compensation should encourage then ¢
O join yns
- uni
proceedings more often than now. They will e
O be en
1Co|
do so by the substantially increased sums Gheoon
Pensatigy,

shop cases, for which they will be wholly liable i
ess

show that the union contributed to the dismissal

Bl Neither of the proposed changes increases the lik
employees, as opposed to employers, using the Joinder proy
that, like the original proposal in E(81) 103, no financia

is to be gained by 'joining' the union.

may not be motivated primarily by financial considerations. &

may recognise that their former employer's actions have been
on him by union pressure and therefore wish to lay responsi
against the party whom they feel to be responsible for their
dismissal - namely the union. The second of the proposed

ensures that the union can be forced by the individua

such cases.

k

CONFIDENTIAL

s CONtppy,.

However, dismissed exly

1 to p ¥
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the proposals in E(81)103 (

paras 7-9

1 para 21) to be re-examined to see whether they

and AnneXx

qould be WO! and whether there was no better option

available for dealing effectively with the problem.
Action against employers

The proposal in E(81)103 was that legislation should

provide tha

(i) any clause in a contract for the provision of
goods or services requiring in connection with the
performance of that contract the employment only of
persons who are or who are not (as the case may be)

members of a union should be void;

(ii) discrimination in inviting tenders for, offering,

placing or making contracts for the provision of goods

or services on the grounds that anyone employed in

1d
connection with the performance of the contract shou

i be
or should not be a member of a trade union should

unlawful ., *

3 s i for the
>+ The first provision would make it impossible

S i abour only
Parties to a contract to enforce ab lai any umESs 1

. 4

. 21(ii) on
The asterisk which appeared at the end oftp:i: was intended
Féage 5 of Annex 1 was a mistake. The footn! s
© refer only to 21 (iii) and (iV)

1

244
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requirements. It would not, theref‘ore’

be possible ¢
Op

Sue fop bl‘ea ]
Ch

of
rve the “nion

employer who had awarded the contract to
contract a contractor who refused to obse

labour only requirement or to terminate the cont
Pact

on ¢,

grounds that the contractor was not °bSePVing 4 the
Uniop ,

<abg;,

only clause. Such a situation is not likely oVan i
18¢ yq,,
i |

often, because where a contractor is Willing t0 sig
0 a

contract containing a union labour only requiremen; |
» heyjy
usually also be prepared to observe it.

4, Although its practical significance would not pe very
great, it is arguable that there would be considerable
political and presentational advantages in being seen to
deal specifically in legislation with union labour only
clauses in contracts - which are perceived to be the main
problem. It would be desirable for the Government to be

able to say unequivocally that from the date of Royal Assett
future union labour only requirements in contracts aré

unenforceable at law.

isi uld give
5. The second and more significant provision WO

smaril
e s prine!
someone who was damaged by such discrimination (eg :
e he oo
&0 employer who failed to get a contract becaus

s ont to
; . e righ
ot satisfy a union labour only requirement) tP

a
tpex Lot
Proceed against the employer in the Courts eith

CONFIDENTIAL
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8, an injunction to stop the
r for damages. In the case of
o by local authorities it would also be possible

ndamus requiring the Council to invite

tenders

on is notoriously difficult to

" factors may govern the awarding

f contracts t may on occasion be difficult to show
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